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PREFACE. 


If  my  experience  of  the  needs  of  a  practitioner  is  like  that 
of  others,  what  is  needed  in  a  book  of  practice  is  not  so  much  a 
survey  of  general  principles,  nor  a  compend  of  authorities,  as 
a  practical  statement  of  the  existing  powers  and  usages  of  the 
courts  in  each  of  the  various  stages  of  litigation. 

My  object  in  this  work  has  therefore  been  to  exhibit  the 
powers  of  the  court  (common  law,  equitable,  and  statutory),  as 
they  are  seen,  so  to  speak,  in  motion,  in  the  actual  litigation 
of  to-day. 

This  purpose,  it  has  seemed  to  me,  may  be  best  accom- 
plished by  a  Collection  of  Forms,  with  practical  explanations 
and  suggestions.  The  old  formal  technicalities  of  common 
law  and  equity  practice  having  been  abolished,  there  is  little 
left  in  a  well  drawn  Form  but  the  very  substance  and  shape  of 
the  remedy ;  and,  therefore,  I  believe  that  the  best  method  of 
explaining  the  practice,  with  clearness  and  precision,  is  to  dis- 
sect out  and  hold  up  to  view,  as  I  here  have  done,  the  actual 
proceeding  itself. 

The  forms  here  given,  almost  without  exception,  have  been 
drawn  from  precedents  which  have  stood  the  test  of  actual 
practice.  As  the  period  during  which  these  precedents  have 
been  accumulated  is  a  long  one,  they  have  been  freely  modified 
for  this  publication  in  view  of  the  present  statutes,  rules,  and 
usages ;  have  been  systematically  revised  for  conciseness  and 
accuracy  of  expression ;  and,  wherever  the  combination  of 
several  forms  in  one,  by  the  use  of  alternative  clauses,  seemed 
to  promise  greater  usefulness,  convenience,  or  suggestiveness 
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to  the  practitioner,  space  has  been  gained  by  thus  consolidat- 
ing them. 

The  limits  prescribed  for  this  work  have  not  permitted 
the  treatment  of  Pleading  any  further  than  practice  in  respect 
to  it  is  expressly  regulated  by  the  Codes  of  Procedure.  The 
same  principles  of  treatment  will  lead  to  a  somewhat  different 
method  in  dealing  with  the  principles  of  Pleading.  The 
practitioner  must  usually  determine  the  frame  and  policy  of 
his  pleading  before  commencing  his  action  or  defense ;  and 
the  principles  which  guide  him  in  so  doing  are  better  under- 
stood when  considered  in  connection  with  causes  of  action  and 
defenses,  than  as  connected  with  practice.  It  is,  therefore,  my 
purpose  to  treat  the  subject  of  Pleading  separately. 

In  respect  to  arrangement,  the  reader  will  at  once  see  that 
practical  order  has  been  preferred  to  philosophic  classification. 
In  this  work,  as  in  Trial  Evidence  and  the  Teial  Beief,  I 
assume  that  the  reader  is  familiar  with  the  general  principles 
of  practice,  and  is  concerned  with  their  application.  Hence, 
after  explaining  those  instruments  common  to  all  stages  of  an 
action,  I  have  delineated  the  successive  steps  in  a  suit,  from 
the  things  which  may  be  done  before  commencing  it,  to  the 
final  satisfaction  of  judgment,  in  the  order  in  which  they 
occur,  so  that  the  practitioner  may  have  in  view  each  remedy 
at  the  earliest  point  at  which  it  can  be  invoked.  Doubtless  it 
is  far  easier,  and  theoretically  more  satisfactory,  to  collect  the 
authorities  on  each  class  of  applications  to  the  court,  and  treat 
the  whole  of  each  class  as  a  subject  by  itself ;  but  in  fact, 
the  rules  which  govern  us  in  practice  vary,  in  no  small  degree, 
with  the  stage  of  the  action  in  which  the  application  is  made. 
The  great  source  of  uncertainty  as  to  what  is  the  law,  is  too 
broad  generalization.  It  seems  wise,  in  sucli  a  work  as  this,  to 
aim  at  accurate  delineation  of  existing  practice,  and  to  confine 
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the  discussion  of  scientific  classification  and  theoretic  consistency 
to  the  place  they  must  always  occupy  before  the  courts,  as 
materials  for  argument.  It  is  only  by  pursuing  the  existing 
rules  into  all  their  details,  notwithstanding  occasional  lack  of 
consistency  or  harmony,  that  we  can  be  enabled  intelligently 
and  wisely  to  criticise  and  remedy  those  defects.* 

To  each  stage  of  action  thus  successively  reviewed,  concise 
statements  of  the  practice  are  prefixed,  supported  by  a  selec- 
tion of  cases  from  the  reports.  Obsolete  and  unsound  cases 
are  generally  unnoticed;  but  where  it  has  seemed  that  the 
question  is  debatable,  or  a  contrary  authority  would  be  a 
useful  warning  against  assuming  too  much,  reference  is  made 
to  adverse  opinion. 

The  reader  will  see  from  the  very  wide  selection  of  author- 
ities that  the  work  is  not  a  local  one.  I  have  sought  to 
represent  truly  the  spirit  and  substance  of  what  is  known  as 
the  Code  Practice  throughout  the  country ;  and  have  constant- 
ly drawn  from  common  law  and  equity  authorities  and  prece- 
dents, wherever  the  substance  of  procedure  is  the  same.  The 
New  Procedure  is  a  part  of  the  spirit  of  the  age ;  and  those 
States  which  have  not  formally  adopted  any  systematic  state- 

*  To  illustrate  this,  those  who  have  treated  Examination  lefort  Trial 
as  a  subject  by  itself,  and  Discovery  and,  Inspection  as  another — each  under 
separate  and  purely  theoretic  analyses — have  commonly  regarded  them  as 
incongruous  if  not  incompatible;  and  upon  this  theory  the  courts  have  often 
refused  to  allow  both  together.  But  when,  without  attempting  to  gener- 
alize a  separate  set  of  rules  for  each,  we  consider  each  in  its  actual  details 
in  litigated  practice,  we  find  that  Examination  of  a  party  to  enable  one  to 
plead,  and  Discovery  to  enable  one  to  plead,  have  more  in  common  with  each 
other  than  either  has  respectively  with  Examination  or  Discovery,  after  issue 
to  enable  one  to  go  to  trial.  The  subjects  of  Amendment,  Changes  of  Par- 
ties, and  many  others,  are,  in  like  manner,  only  to  be  understood  by  looking 
at  them  in  their  actual  connection  with  the  action,  and  limiting  our  deduc- 
tion of  the  rules  concerning  them,  with  constant  view  to  the  particular  object 
of  the  proceeding  in  question. 
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ment  of  its  rules,  such  as  is  known  as  "  the  Code,"  are  steadily 
advancing  in  the  introduction  of  its  essential  principles. 

But  although  this  work  is  therefore  a  general  one,  I 
believe  that  no  accuracy  can  be  had  in  law  without  being 
accurate  for  some  particular  State.  A  work  which  is  complete 
and  accurate  for  one  State  is  more  likely  to  be  useful  in 
others.  One  which  is  not  measurably  accurate  in  detail  for 
any  particular  jurisdiction  cannot  be  accurate  in  general,  nor  a 
safe  guide  any  where.  I  have,  therefore,  upon  matters  of 
technical  detail,  endeavored  to  state  the  practice  under  the  law 
of  New  York  with  accuracy  and  precision ;  while  I  have 
consulted  as  far  as  possible,  also,  the  law  of  procedure  in 
other  States,  and  have  given  authorities  from  them  all. 

I  desire  to  acknowledge  my  indebtedness  to  Sumnee  B. 
Stiles,  Esq.,  for  able  assistance  in  the  execution  of  this  work. 

AUSTIN  ABBOTT.  - 
Kew  Tokk,  May,  1887. 


NOTE  TO  THE  STUDENT  AND  BEGINNER  IN  PRACTICE. 

As  these  Volumes  will  probably  fall  into  the  hands  of 
many  who  are  on  the  threshold  of  practice,  it  may  be  well  to 
suggest  the  advantage  they  will  find  in  reading  first  the  text  of 
Chapter  IV  on  Plaintiff's  Proceedings  Touching  Jurisdiction ; 
then  the  Article  on  Petitions,  with  especial  reference  to  the 
contrast  between  original  petitions  and  actions.  After  this, 
the  explanations  in  Chapter  I,  as  to  Common  Forms,  will  be 
better  understood.  These  are  arranged  in  the  order  most  con- 
venient for  ready  reference  in  practice  ;  but  the  beginner  who 
reads  them  may  find  it  preferable  to  take,  first,  Motions,  then 
Affidavits ;  then  Notices,  Indorsements,  Service,  and  Admis- 
sions ;  then  Orders,  Filing,  and  Amendment ;  and  afterward 
the  other  topics  of  the  Chapter  in  any  order. 
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ABBOTT'S  -NEW  PRACTICE. 


CHAPTER    I. 

COMMON"    FORMS. 

[Note. — It  does  not  appear  necessary  to  repeat  throughout  this 
work  the  more  familiar  formulae  which  are  common  to  a  great  vari- 
ety of  proceedings,  and  with  which  every  practitioner  may  be  pre- 
sumed to  be  conversant;  but  inattention  to  the  requisites  of  these 
common  forms  is  nevertheless  so  frequent  a  cause  of  slips  in  practice 
that  many  readers  wHl  find  it  useful  to  give  some  systematic  atten- 
tion to  them.  They  are  therefore  given  here  with  some  explanations, 
by  way  of  introduction,  and  in  subsequent  chapters  will  be  often 
referred  to  without  occupying  space  to  reproduce  them.] 
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AETIOLE  I. 


Acknowledgments. 


1.  When  needed. 

2.  Authority  for  taking. 
S.  Who  may  take. 

4.  The  party  acknowledging. 

5.  Alterations;  and  signatures  of 

witnesses . 

6.  Sending  instructions. 
1.  The  certificate . 

8.  —  its  contents . 

9.  Informal  Instrument. 

10.  Venue. 

11.  Signature. 

12.  Seal 

13.  Authentication  of  officer's  pow- 

er, (fee. :  General  Eule . 

14.  —  'S.  Y.  Rule,  as  to  officers 

within  the  State. 

15. ^,  as  to  officers  without  the 

State. 
16.  Amending  . 
Forms. 

(1.)  Certificate  of  acknowledg- 
ment within  the  State . 


(2.)  Proof  by  subscribing  witness. 

(3.)  Certificate  of  acknowledgment 
or  proof  without  the  State. 

(4.)  Certificate  of  acknowledgment ; 
American  Bar  Association 
form,  1882;  (Laws  of  Min- 
nesota, 1883,  c.  99.) — In  case 
of  natural  persons  acting  in 
their  own  right. 

(6.)  The  same — natural  person  act- 
ing by  authority. 

(6.)  The  same — corporation  or  joint 
stock  association. 

(Y.)  Certificate  to  act  of  officer  in  an- 
other State  taking  acknowl- 
edgment by  virtue  of  the 
laws  of  his  residence. 

(8.)  CertificateTjy  clerk  authenticat- 
ing a  foreign  judge's  certifi- 
cate. 


1.  When  NeededJ] — The  appropriate  method  of  authenti- 
cating the  execution  of  a  document  for  use  in  the  practice  of 
the  Courts  is,  by  acknowledgment,  to  be  made  by  the  person 
to  be  bound  thereby,  or  by  proof  by  a  subscribing  witness, 
in  substantially  the  same  form  as  in  the  case  of  a  deed  in- 
tended for  record.  This  authentication  is  appropriate  for  the 
signature  of  any  original  paper  in  the  nature  of  an  obliga- 
tion or  consent  prepared  for  submission  to  the  Court,  except, 
of  course,  signatures  of  attorneys  or  counsel  signing  as  such. 

AU  bonds  and  undertakings,  and  other  securities  in  writ- 
ing, should  be  duly  proved  or  acknowledged  in  like  manner 
as  d,eeds  of  real  estate,  before  being  received  or  filed.^ 

2.  Authority  for  Taking.'] — Acknowledgment  in  open 
Court  has  an  ancient  sanction  at  common  law.'  That  mode 
is  now  mostly  superseded  by  the  practice  of  acknowledging 
or  proving  by  witness,  before  such  officers  as  notaries,  commis- 


•  N.  r.  Gen.  Bule  No.  5,  of  1884. 

'  See  U.  S.  r>.  Evans,  1  Or.  L.  Mag.,  600,  604;  s.  c,  13  Chic.  Leg.  N.,  271. 
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sioners  of  deeds,  justices  of  the  peace,  &c. ;  and  tlie  validity 
of  acknowledgments  or  proof,  taken  before  sueli  officers,  de- 
pends on  the  terms  of  the  statutes  authorizing  them.  Some 
statutes  of  this  character  specify  the  oiBcers  ;  others  refer  to 
any  officers  who  are  authorized  to  take  acknowledgment  or  proof 
of  deeds.  In  some  cases  the  form  of  certificate  is  prescribed.^ 
Where  an  acknowledgment  or  proof  is  taken  in  one  State 
for  use  in  another,  the  method  prevalent  in  the  jurisdiction 
where  the  paper  is  to  be  used  should  be  followed ;  ^  except  so 
far  as  the  law  of  that  jurisdiction  refers  to  and  adopts  the 
methods  prescribed  by  the  law  of  the  place  where  acknowledg- 
ment or  proof  is  to  be  taken.^ 

3.  Who  ma/y  take.'] — What  officers  may  take  acknowledg- 
ments (when  an  instrument  required  in  court  is  not  acknowl- 
edged in  open  court  before  the  judge  or  the  clerk  under  the 
judge's  direction),  depends  always  on  the  statutes.  Those  who 
are  authorized  to  do  so  for  the  Courts  of  the  United  States ' 
and  of  New  York*  respectively,  are  enumerated  below. 

'  For  the  extent  to  which  departures  from  the  Statutes,  or  gther  defects, 
may  be  deemed  material,  see  14  Abb.  N.  (7.,  453,  note. 

=  Dawson  v.  Hayden,  67  lU.,  52;  Keller  v.  Moore,  51  Ala.,  340.  And  it 
is  enough  to  comply  with  that  law,  though  the  result  be  such  that  the  paper 
would  not  be  admissible  in  evidence  in  the  place  where  taken.  Knight  ®. 
Leary,  54  Wise,  459. 

'  Those  for  the  Courts  of  the  United  States  : 

"In  all  cases  in  which,  under  the  laws  of  the  United  States,  oaths  or  ac- 
knowledgments may  now  be  taken  or  made  before  any  justice  of  the  peace 
of  any  State  or  Territory,  or  in  the  District  of  Columbia,  they  may  hereafter 
be  also  taken  or  made  by  or  before  any  notary  public  duly  appointed  in  any 
State,  district,  or  Territory,  or  any  of  the  commissioners  of  the  circuit  courts, 
and,  when  certified  under  the  hand  and  oflacial  seal  of  such  notary  or  com- 
missioner, shall  have  the  same  force  and  effect  as  if  taken  or  made  by  or  be- 
fore such  justice  of  the  peace."     U.  S.  R  8.  (1878,  2d  ed.),  §  1778. 

Notaries  public  of  the  States,  Territories  and  District  of  Columbia,  au- 
thorized to  take  acknowledgments,  &c.,  with  the  same  efEect  as  Commission- 
ers of  the  U.  S.  Circuit  Court.  Supp.  U.  8.  B.  8,  Vol.  1  (1874-1881),  p.  251, 
c.  304.  Notaries'  certificates  were  held  competent  in  bankruptcy  proceed- 
ings in  re  McDuffee,  14  Bankr.  Beg.,  836. 

The  judges  and  clerks  of  the  Court  of  Claims.     TT.  8.  B.  8.  (1878,  2d  ed.), 

Certain  foreign  acknowledgments  of  deeds,  &c.,  heretofore  made  before 
any  secretary  of  legation,  consul,  or  consular  officer  of  the  U.  S  ,  for  lands 
in  the  District  of  Columbia,  validated,  with  a  proviso  as  to  vested  rights. 
Supp.  U.  8  B.  8.,  Vol.  1  (1874-1881),  p.  451,  c.  174. 

*  Those  for  the  Courts  of  the  State  of  New  York  : 
Deeds  of  real  estate  may,  by  the  law  of  Mio  York,  be  acknowledged  or 
proved  by  a  subscribing  witness— 
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1.  WUhin  the  State, — before  a — 

justice  of  the  Supreme  Court  -.IN.T.  B.  S.,  756,  §  4;  same  statute,  3  ib.  {7th 

ed ),  2216,  §  4. 
judge  of  any  superior  city  court,  which  includes  the  N.  T.  Superior  Court, 

the  N.  Y.  Common  Pleas,  the  City  Court  of  Brooklyn,  the  Superior 

Court  of  Buffalo.     Code  Civ.  Pro.,  §  341,  and  see  §  772.     For  former 

statutes  see  3  Baly  Appen.,  547;  18  N.  T.,  259. 
mayor  of  a  city: 
recorder  of  a  city :  and 
commissioner  of  deeds  of  a  city, 

■within  their  respective  cities :  1  N.  T.  B.  8.,  756,  §  4  ;  ib.,  97;  N.  T. 

Laws,  1840,  c.  238,  %  X;  id.,  1848,  c.  75; 
surrogate  :  N.   T.  Laws,  1847,  c.  276,  §  13,  as  amended  by  ib.,  1851,  c.  175; 

same  statute,  1  N.  T.  B.  8.  {7th  ed.),  412; 
county  judge:  1  K  T.  B.  8.,  756,  §  4;  same  statute,  3  ib.  (7th  ed.),  2216,  §  4. 

within  his  own  county;  or,  in  an  adjoining  county,  when  holding  court 

there:  M.  Y.  Lama,  1877,  c.  11 ;  same  statute,  3  B.  8.  (7th  ed.),  2380; 
notary  public:  J!f.  T.  Laws,  1859,  c.  360;  ib.,  1863,  c.  508,  §  2;  same  statutes, 

SJf.  T.B.8.(7the^,2375; 
justice  of  the  peace:  If.  T.  Laws,  1840,  c.  238,  §  1;  same  statute,  1  N.  Y.  B. 

8.  {7th  ed.),  84S; 
justice  of  any  district  court  of  N.  T.  City,  within  the  city:  W.  Y.  Laws, 

1882,  c.  410,  §  1391. 
Any  notary  public  duly  appointed  in  and  for  any  county  in  this  State, 
upon  duly  filing  a  certified  copy  of  his  appointment  in  any  adjoining  county, 
is  authorized  to  act  there,  and  also  in  the  county  in  which  he  resides,  for  such 
adjoining  county,  with  the  same  powers  as  he  now  possesses  by  law  in  the 
county  for  which  he  is  appointed,  and  with  the  same  effect.  If.  Y.  Laws, 
1885,  c.  61 ;  amending  ib.,  1884,  c.  270  ;  which  gave  the  power  to  act  in  such 
adjoining  county,  without  the  power  to  act  in  the  county  of  his  residence 
and  appointment,  for  such  adjoining  county. 

A  notary  for  the  County  of  Kings,  Queens,  Richmond,  "Westchester,  Put- 
nam, Suffolk  or  Rockland,  or  for  the  City  and  County  of  New  York,  may 
take  acknowledgment  or  proof  in  either  of  the  said  counties,  or,  in  the 
county  of  his  residence  and  appointment,  for  either  of  the  other  of  said 
counties,  after  having  filed  in  the  Clerk's  office  of  such  county  other  than 
that  for  which  he  was  appointed,  a  certified  copy  of  his  appointment,  with  . 
his  autograph  signature;  and  when  taken  in  any  of  such  other  counties,  his 
certificate  must  be  duly  authenticated:  N.  Y.  Laws,  1873,  c.  807,  as  amended 
by  ib.,  1875,  c.  458,  as  amended  by  ib.,  1880,  c.  234;  same  statute,  3  if".  Y.  B. 
8.  (jrth  ed.),  3376. 

There  was  an  older  act,  providing  that  notaries  of  New  York  or  Kings 
counties  might  act  therein  interchangeably,  but  it  necessitated  stating  in  the 
certificate,  the  county  of  appointment,  &c.,  when  acting  without  it:  If.  Y. 
Laws,  1872,  c.  703,  same  statute,  3  If.  Y.  B.  8.  (7th  ed.),  2375. 

A  notary's  certificate  need  not  be  under  seal:  If.  Y.  Laws,  1859,  c.  360; 
same  statute,  3  B.  8.  {7th  ed),  2375. 

2.  Slsewhere  within  the  United  States, — Before  the — 

chief  justices  and  associate  justices  of  the  U.  S.  Supreme  Court: 

district  judges  of  the  U.  S. : 

judges  or  justices  of  the  Supreme,  Superior  or  Circuit  Court,  of  any  State  or 
•  Territory  of  the  U.  S. :  1  iV.  Y.  B.  8.,  757,  ^  4,  subd.  2 ;  same  statute,  3 
ib.  {7th  ed.),  2216;  but  only  within  the  jurisdiction  of  their  respective 
courts. 

mayor  of  any  city:  If.  Y.  Laws,  1845,  c.  109;  same  statute,  3  If.  Y.  B.  8.  (7th 
ed.),  2224 

commissioner  of  deeds  for  this  State,  within  the  city  or  county  where  he 
resides  when  appointed;  imder  official  seal,  and  duly  authenticated  for  rec- 
ord by  the  certificate  of  the  Secretary  of  State  of  this  State  under  his  hand 
and  official  seal:  If.  T.  Lama,  1850,  c  270,  as  amended  by  ib.,  1876,  c,  58- 
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An  acknowledgment  should  not  be  excluded   merely  be- 
cause tbe  officer  was  only  an  officer  de  facto} 

An  officer  is  not  disqualified  from  taking  an  acknowledg- 

t6.,  1880,  c.  115;   same  statute,  %  N.Y.  R.  S.  i^th  ed.),  3235,  3336;  If.  T. 
Laws,  1883.  p.  338,  c.  333. 

The  commissioner's  certificate  should  specify  the  day  on  which,  and 

the  town  and  county  or  city  within  which,  the  acknowledgment  or 

proof  was  taken:  If.  T.  Laws,  1850,  c.  370,  §  5,  as  amended  by  ib., 

1880,  c.  115;  same  statute,  3  N.  Y.  B.  8.  {Hth  ed.),  3326. 

any  officer  of  any  State  or  territory,  authorized  by  its  laws  to  take  the  proof 

and  acknowledgment  of  deeds,  duly  authenticated  by  the  clerk,  register, 

recorder  or  a  prothonotary  of  the  county  in  which  such  officer  resides,  or 

clerk  of  any  court  thereof  having  a  seal :   W.  T.  Laws,  1848,  c.  195,  §i^  1,  2, 

as  amended  by  ib.,  1867,  c.  557;  same  statute,  3  M  Y.  B.  8.  {7th  ed.),  3334, 

2335,  provided  the  acknowledger  reside  without  this  State,  and  in  the  U.  S. 

3.  In  any  foreign  country, — ^Before — 

any  consul:  Jf.  Y.  Laws,  1839,  c.  333;  same  statute,  3  iV.  Y.  B.  8.  {1th 

ed.),  3332. 
vice-consul,  deputy-consul,  consular  agent,  vice-consular  agent,  com- 
mercial or  vice-commercial  agent  of  the  U.  S.  government,  resident 
therein,  under  his  seal  of  office,  or  seal  of  the  consulate  or  agency  to 
which  he  was  attached :   N.  Y.  Laws,  1863,  c.  346,  as  amended  by  ib., 
1865,  c.  431;  same  statute,  3  N.  Y.  B.  8.  {7th  ed.),  3338;  or  before— 
a  commissioner  appointed  by  the  governor  of  this  State,  for  the  purpose,  in 
any  city  therein,  certified  under  his  official  seal,  and  duly  authenticated 
for  record  by  the  Secretary  of  State  for  this  State :   N.  Y.  Laws,  1875,  c. 
136,  §§  1,  3;  same  statute,  3  N.  Y.  B.  8.  (7th  ed.),  3330 ;  or  before— 
any  person  specially  authorized  for  that  particular  purpose  by  a  commission 
under  the  seal  of  the  supreme  court  of  this  State  :   1  If.  Y.  B.  8.,  757,  g  8; 
same  statute,  3  ib.  {7th  ed.),  3317;  Oode  Oiv.  Pro.,  §  317. 
In  addition  to  the  foregoing  officers,  acknowledgment  or  proof  may  be 
made — 
(a.)  In  any  State  or  Kingdom  in  Europe,  or  in  North  or  South  America, 
before  any  minister  plenipotentiary,  minister  extraordinanr,  or  cha/rge  des 
affaires,  of  the  U.  8.,  resident  and  accredited  therein:  1  JiC  Y.  B.  8.,  757, 
§  5;  same  statute,  3  ib.  {7th  ed.),  3316. 
(p.)  Within  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  the  do- 
minions thereunto  belonging,  before — 

the  mayor  or  provost  or  chief  magistrate  of  any  city  or  town :  If.  Y.  Laws, 
1883,  p.  67,  c.  80;  amending  1  If.  7.  B.  8.,  757,  §  6. 
(c.)  In  Canada,  before — 
a  judge  of  any  court  of  record,  duly  authenticated  by  the  clerk  thereof ; 

mavor  of  any  city  therein,  under  his  seal  of  office :  If.  Y.  Laws,  1870, 
c.  308;  same  statute,  3  If.  Y  B.  8.  {7th  ed.),  3339 ;  or  before— 

a  iudge  of  the  higher  court  in  Upper  Canada  or  Lower  Canada  :   JV.  Y. 
Laws,  1839,  c.  332;  same  statute,  3  I/.  Y.  B.  8.  {7th  ed.),  2333. 
Proof  of  execution  by  evidence  of  handwriting,  may  be  made  only  within 

the  State,  before—  .       ,      ,        ,  ^         .    .  j    j      i,. 

any  officer  authorized  to  take  proof  and  acknowledgment  of  deeds,  other 
than  commissioners  of  deeds,  and  county  judges  not  of  the  degree  of 
counsel  of  the  supreme  court:  1  If.  Y.  B.  8,  781,  §  30;  same  statute,  3 
ib.  {7th  ed.),  3331. 

'  Sharp  9  Thompson,  100  m.,  447 ;  even  though  his  certificate  describe 
him  as  "  clerk  pro  tempore;  "  Woodruff «.  McHarry,  66  la.,  318.  Otherwise 
if  there  was  no  color  of  law  for  his  appomtment;  Lambert  v.  People,  6  Abb. 
N.  a,  181;  B.  c,  76  JV.  Y.,  330;  32  Am.  B.,  293;  rev'g  14  Sun,  512. 
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ment  by  his  relationship  to  a  party  to  the  instrument/  but 
he  is  by  being  a  party  to  it,'  or  by  being  the  agent  of  a 
party  and  signing  as  agent,'  or  by  having  an  interest  in  the 
subject  affected  by  the  signature,*  or  by  being  the  attorney  for 
a  party  to  the  action  pending,  for  use  in  which  the  acknowledg- 
ment is  made.° 

Officers  authorized  to  take  acknowledgment  or  proof  are 
generally  limited  in  the  exercise  of  such  authority  to  the 
place  or  district  for  which  they  are  appointed ;  ^  judges, 
courts  and  clerks  of  courts,  being  limited  to  the  territorial 
jurisdiction  of  the  tribunal. 

Where  an  instrument  is  acknowledged  before  an  officer 
authorized  to  take  acknowledgment  within  the  limits  of  his 
jurisdiction,  the  court  may,  if  the  statute  do  not  otherwise 
provide,  presume  that  it  was  actually  taken  within  such  lim- 
its, although  that  does  not  affirmatively  appear.' 

4.  Thepa/riy  acknowledging.] — Under  the  New  York  Stat- 
ute, a  married  womam,  can  now  acknowledge  like  a  feme 
sole,  without  private  examination.^ 

If  the  execution  of  the  instrument  is  by  several  persons, 
uniting  either  jointly  or  severally,  there  must  be  acknowledg- 

'  Eemington  Paper  Co.  ■».  O'Dougherty,  81  N.  Y.,  474;  modifying  16  Eun, 
594,  650;  Lynch  «.  Livingston,  6  N.  T.,  423 ;  affl'g  8  Barb.,  463.  The  reason 
is  that  he  does  not  act  judicially  in  taking  an  aclmowledgment. 

'  Dail  V.  Moore,  51  Mo.,  589. 

»  Sample  v.  Irwin,  45  Tex.,  567. 

*  Groesbeck  v.  Seeley,  13  Mich.,  829  ;  WasBon  v.  Connor,  54  Miss.,  351; 
Wilson  «.  Traer,  20  Iowa,  281 ;  (otherwise  where  the  interests  were  distinct 
and  separate  interests,  though  in  the  same  land,  Dussaume  v.  Burnett,  5 
Iowa,  95.) 

Contra,  Nat'l  B'k  of  Fredericksburg  «.  Conway,  14  Bank'r  Beg.,  518; 
Titus  V.  Johnson,  50  Tex.,  224. 

'  Brown  ■».  Moore,  88  Tex.,  645. 

"  Keller  v.  Moore,  51  Ala.,  840.  There  are  N.  T.  local  statutes  enlarging 
the  power  of  notaries,  &c.,  for  particular  counties. 

'  Bradley  «.  West,  60  Mo.,  33;  and  see  14  Abb.  N.  O.,  456,  n.;  Granniss  v 
Irvin,  89  Qa.,  23;  Deery  ®.  Cray,  5  Wall.,  795;  People  ®.  Snyder  41  N.  T., 
397;  affg.  51  jBorJ. ,  589. 

'N.  T.  LoMslBn,  p.  827,  c.  249;  ib.,  1880,  p.  448,  c.  300;  Allen  v.  Rey- 
nolds, 36  Swp&r.  Ct.  {J.  &  8.),  297. 

Whether  an  officer  can  take  an  acknowledgment  through  an  interpreter  ' 
from  a  person  who  does  not  understand  the  language,  as,  for  instance,  a  for- 
eigner, or  a  deaf  mute,  compare  Harrison  v.  Oakman  {Mich.,  1885),  23 
Northw.  Hep.,  164, 166,  and  cases  cited  which  deny  the  power,  with  1  TMd's 
Pr.,  495,  which  recognizes  the  power  to  take  affidavits  in  such  cases. 
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ment  or  proof  as  to  eaeli ;  ^  but  due  acknowledgment  or  proof  as 
to  one  may  make  the  instrument  valid  as  to  him,  notwith- 
standing defect  in  acknowledgment  or  proof  as  to  the  other.* 

An  instrument  executed  by  a  jvTTn  should  be  acknowledged 
by  all  the  partners,  or,  where  signing  merely  the  firm  name  is 
allowed,  by  the  one  who  signed  the  firm  name.' 

If  the  execution  is  by  or  on  behalf  of  a  corporation^  the 
officer  who  executes  by  affixing  the  corporate  seal  intrusted 
to  his  care,  is  the  person  to  make  the  acknowledgment ;  * 
any  other  officer  who  merely  attests  the  execution  may  be 
regarded  as  a  subscribing  witness,  and  may  make  proof  as 
such.^  If  several  officers  execute  with  their  individual  seals, 
all  should  acknowledge.  It  is  not  safe  practice  to  acknowl- 
edge before  one  who  is  an  officer  or  stockholder  of  the  cor- 
poration.^ 

An  instrument  executed  by  an  attorney,  under  a  power, 
should  be  acknowledged  by  the  attorney ; ''  the  power  being 
of  course  acknowledged  by  the  principal. 

An  instrument  executed  by  an  officer  in  person,  should  be 
acknowledged  by  him,  not  by  his  deputy.^ 

"Where,  however,  a  deputy  signs  the  instrument  in  the  name 
of  his  principal,  by  virtue  of  his  power  as  deputy  to  act  in  place 
of  his  principal,  the  acknowledgment  should  be  by  the  deputy, 

'  So  held  as  to  husband  and  wife.  Lockhart  v.  Camfleld,  48  Miss.,  470; 
Mount  V.  Kesterson,  6  Ooldw.  (Tenn.),  452. 

«  Bayner  n.  Lee,  20  Mich.,  384. 

'  A  certificate  of  acknowledgment  of  an  instrument  executed  in  the  name 
of  a  firm,  should  show  by  which  member  of  the  firm  the  signature  was  made 
and  acknowledged.  Where  the  signing  and  acknowledgment  purported  to 
have  been  done  in  the  firm  name,  held  that  the  instrument  was  not  entitled  to 
record.    Sloan  ii.  Owens,  &c..  Machine  Co.,  70  Mb.,  206. 

*  Kelly  V.  Calhoun,  95  U.  S.,  710 ;  Lovett  v.  Steam  Saw  Mill  Ass'n,  6  Paige, 
54;  and  see  Sheehan  «.  Davis,  17  Ohio  St.,  571;  and  Merrill  v.  Montgomery, 
25  Mich.,  73. 

"  Johnson  v.  Bush,  3  Barb.  Ch.,  207,  239. 

«  But  where  one  united  in  executmg  who  it  did  not  appear  was  required 
to  do  so,  acknowledgment  by  the  other,  before  him  as  a  notary,  was  held  suf- 
ficient. Sawyer  v.  Cox,  63  III.,  130;  and  see  Horton  ®.  Columbian  B'd'g  and 
Loan  Soc,  6  Oinn.  Law  Bull,  141,  where  a  mortgage  was  sustained,  notwith- 
standing the  notary  was  an  officer  and  stockholder,  s.  p.  Gibson  v.  Norway 
Sav'gs  B'k,  69  Me.,  579.  But  this  is  not  a  safe  guide  in  practice ;  see  Darst 
D.  Gale,  83  III.,  136. 

'  Johnson  v.  Bush,  and  Lovett  v.  Steam  Saw  Mill  Ass'n  {above). 

"  Samuels  «.  Shelton,  48  Mo.,  4AA. 
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the  certificate  showing  that  he  was  known  to  the  officer  to  be 
the  deputy  of  the  principal,  and  as  such  to  have  signed  his 
principal's  name,  and  that  he  acknowledged  it  as  his  act  and 
deed  for  and  in  the  name  of  the  principal.^ 

Where  the  acknowledgment  is  by  an  officer,  or  trustee,  the 
certificate  ought  to  describe  him  as  such  ;  but  failure  to  do  so 
is  not  held  fatal." 

5.  Alterations ;  mid  SigrwMres  of  Witnesses.] — Any  ma- 
terial erasures  or  interlineations  in  the  instrument  should  be 
noted,  previous  to  the  execution,  above  the  place  where  the 
witnesses  are  to  sign,  or,  if  not  so  noted,  should  be  mentioned 
in  the  officer's  certificate  of  proof  or  acknowledgment. 

It  is  desirable  always  to  have  a  subscribing  witness,  so  that 
if  the  certificate  of  acknowledgment  should  prove  defective, 
proof  by  witness  can  be  resorted  to.  The  officer  taking  the 
acknowledgment  may  act  as  a  subscribing  witness. 

6.  Sending  Instructions.] — ^When  a  paper,  requiring  ac- 
knowledgment, is  sent  without  the  State  for  execution,  the 
proper  form  of  acknowledgment  should  be  written  upon  it 
ready  for  signature,  and  instructions  as  to  what  officer  may  at- 
test it  should  accompany  it. 

1.  The  Certificate.] — Let  the  certificate  of  acknowledgment 
be  written  on  the  same  paper  on  which  the  instrument  is  writ- 
ten.' 

8.  —  its  contents.] — Except  within  the  State  of  Georgia, 
where  the  officer's  mere  signature,  official  addition  and  seal  are 

'  This  is  the  better  practice,  compare  Ward  v.  Walters  ( Wise,  1885),  23 
Narthw.  Bep..  844;  Westbrook  d.  Miller  (Mich.,  1885),  22  id.,  256;  Kelly  v 
Calhoun,  95  CT.  8.,  710;  Johnson  v.  Bush,  3  Barl.  Ch.,  207;  and  Gawtry  v. 
Doane,  48  Ba/rb.,  148,  and  cases  cited  ;  Lovett  v.  Steam  Saw  Mill  Aas'n,  6 
Paige,  54. 

s  Dail  7).  Moore,  51  Mo.,  589. 

3  In  some  States  the  law  or  settled  practice  sanction  a  certificate  subjoined 
upon  the  same  paper  even  under  a  statute  using  the  words  "  indorse  on  the 
conveyance."    Thurman  ®.  Cameron,  24  Wend.,  87. 

A  certificate  made  upon  a  separate  strip  of  paper,  attached  to  the  deed 
by  a  wafer,  with  the  officer's  seal  upon  the  same,  is  not  in  compliance  with 
the  statute  requiring  the  acknowledgment  to  be  certified  on  the  same  sheet  on 
which  such  deed  is  printed  or  written.    Winkler  ®.  Higgins,  9  Ohio  St.,  599. 

Nor  is  a  certificate  written  on  a  sheet  affixed  to  the  conveyance  by  a  com- 
mon paper-fastener.    Poor  «.  Scanlan,  7  Weekly  Cin.  L.  Bui.,  15. 
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deemed  enough,  the  fact  of  acknowledgment  must  be  shown  by 
a  certificate  attested  by  the  officer,  the  contents  of  which  should 
state,  or  at  least  enable  the  court  clearly  to  infer,  the  following 
essentials : 

•      (1.)  The  place  where  it  was  taken,  sufficiently  to  show  it  to 
have  been  taken  within  the  officer's  jurisdiction.^ 

(2.)  That  it  was  taken  before  an  officer  whose  name  and  offi- 
cial title  are  indicated.^ 

(3.)  That  on  a  day  specified,  or,  at  least,  within  a  period 
proper  for  the  purpose, — ^ 

(4.)  personally  appeared, — * 

(5.)   the  signer  of  the  instrument, — ^^ 

(6.)  whose  identity  was  known  or  duly  proven  to  the  offi- 
cer,— ^ 

(7.)  and  acknowledged, — ' 

(8.)  that  he  executed  the  instrument  in  question, — ' 

1  Hardin  v.  Kirk,  49  III,  153 ;  Hardin  v.  Osborne,  60  Id,,  93;  Chiniquy  v. 
Catholic  Bishop  of  Chicago,  41  Id.,  148;  Willard  «.  Cramer,  BS  Iowa,  23; 
G-raham  v.  Anderson,  43  III. ,  514. 

m  T.L.,  1850,  p.  583,  c.  370,  g§  3,  5,  as  amended  by  L.  1876,  p.  47.  c. 
56.  makes  specifying  the  city  or  town  and  county  essential  to  the  validity  of 
the  certificate  if  made  by  a  New  York  Commissioner  in  another  State. 

2  Sidwell  V.  Birney,  69  Mo.,  144;  McCauslin  v.  McGuire,  14  Kans.,  334; 
Elwood  «.  Flannigan,  104  U.  8.,  563;  Sparrow  «.  Hovey,41  Mich.,  708;  White- 
head «.  Foley,  38  Tea;. ,  268. 

'Kelly  ».  Kosenstock,  45  Md.,  389;  Galusha  v.  Sinclair,  3  Vt.,  394;  Ca- 
nithers  v.  McLaran,  56  Miss.,  371;  Huxley  ».  Harrold,  62  Mo.,  516. 

Under  N.  T.  L.  1850,  p.  583,  c.  370,  §§  3,  5,  a  certificate  by  a  New  York 
Commissioner  in  another  State  should  specify  the  day  on  which  the  acknowl- 
edgment was  taken. 

*  Scharfenburg  v.  Bishop,  35  Iowa,  60. 

*  Boothroyd  v,  Engles,  33  Mich.,  19 ;  Magness  v.  Arnold,  31  Arlc.,  103. 

«  Tully  ■».  Davis,  30  III.,  103 ;  Brown  v.  McCormick,  38  Mich.,  315;  Rob- 
son  V.  Thomas,  55  Mo..  581;  Todd  v.  Jones,  33  Iowa,  146;  Rosenthal  v.  Grif- 
fin, 23  Id.,  263;  McMinn  v.  O'Connor,  27  Gal.,  338;  Kimball  v.  Semple,  35 
Id.,  440:  Smith  «.  Garden,  38  Wise,  685;  Miller  v.  Link,  3  Thomp.  <&  0. 
{JV.  T.),  86;  Kelly  «.  Calhoun,  95  U.  S.,  710;  Davis  ».  Bogle,  11  Heisk. 
(Tenn.),  315;  Bone  v.  Greenlee,  1  Cold.  (Tenn.),  39 ;  Harrison  v.  Wade,  8  Id., 
505;  MuUins  v.  Aiken,  %  Reisk.  (Tenn.),  535;  Henderson  v.  McGhee,  6  Id., 
55;  Lindley  ».  Smith,  46  III..  533 ;  Murphy  v.  Williamson,  85  Id.,  149;  Cal- 
laway v.  Fash,  50  Mo.,  430;  Fell  v.  Youn?,  63  III.,  106. 

'  Chouteau  v,  Allen,  70  Mo.,  290 ;  Cabell  v.  Grubbs,  48  Mo.,  353. 

8  Samuels  «.  Shelton,  48  Mo..  444;  Claflin  v.  Smith,  15  Abb.  K  C,  341. 
In  many  States  it  is  deemed  essential  to  add  "  for  the  uses  and  purposes 
therein  mentioned,"  or  words  to  that  effect.    Ford  v.  Burks,  37  Ark.,  91. 
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(9.)  and,  where  it  was  executed  in  a  representative  capacity, 
that  he  did  so  as  the  act  of  the  party  he  duly  represented,—^ 

(10.)  and,  in  the  case  of  a  married  woman  (wherever  separate 
examination  is  still  requisite),  that  the  officer  found  on  the  req- 
uisite examination, — 

that  she  did  so  intelligently, — 

and  freely. 

In  many  cases  the  statutes,  by  prescribing  a  form,  give  the 
only  safe  guide  for  meeting  these  general  requisites. 

When  taken  without  the  State,  the  body  of  the  certificate 
should,  according  to  the  general  usage,  give  the  official  title  of 
the  officer  at  full  length ;  and  his  signature,  with  his  official 
seal,  should  be  accompanied  by  his  official  title. 

9.  Informal  Instalment.'] — ^Where  an  instrument  is  offered 
in  practice,  the  acknowledgment  of  which  departs  from  the 
usual  form,  the  practitioner  may  satisfactorily  test  its  sufficien- 
cy by  reference  to  the  cases  above  referred  to  in  connection 
with  the  foregoing  enumeration  of  requisites,  reading  them  in 
the  light  of  the  now  settled  rule  that  a  certificate  which  shows 
a  substantial  compliance  with  the  statute  is  always  enough.^ 

10.  Yenue.] — The  appropriate  means  of  indicating  the  place 
of  the  act  is  the  venue.  When  taken  without  the  State,  the 
venue  should  designate  the  State  or  Territory  in  which  the 
proof  or  acknowledgment  is  taken,  as  well  as  the  coimty. 

11.  Signature.] — The  signature  of  the  officer  should  be  at 
the  foot  of  the  certificate,'  and  be  followed  by  his' official  addi- 
tion or  title,  or  at  least  some  indication  thereof.* 

'  Basshor  «.  Stewart,  54  Md.,  376;  Frostburg  Mut.  Building  Ass'n  v.  Brace 
51  Id.,  508;  Stuart  ».  Dutton,  39  III.,  91;  Eppright  v.  Nickerson,  78  Mo.,  483! 

"  For  numerous  illustrations  of  this  rule,  see  14  Aib.  N.  C,  447,  453,  -with 
note;  and  Claflin  v.  Smith,  15  Id.,  341.  For  a  stricter  rule  see  Wetm'ore  c 
Laird,  5  5m.  (K  5.),  160. 

*  His  name  in  the  certificate  is  not  signature  enough.  Marston  •»  Brashaw 
18  Mich.,  81 ;  Hout  v.  Hout,  30  Ohio  St.,  119. 

Where  several  certificates  follow  each  other,  each  should  be  subscribed 
&c.    De  Graw  v.  King,  38  Minn.,  118;  abstr.  s.  c,  13  ijgp.,  304;  but  com- 
pare Wright  V.  Wilson,  17  Mich.,  193. 

"  Final  v.  Backus,  18  Mic7i,.,  318;  Wright  v.  Wilson,  17  id.,  193;  Sidwell  w 
Bimey,  69  Mo.,  144.    As  to  necessity  of  notary's  adding  name  of 'county  for 
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■  12.  Seal.l — In  the  absence  of  a  statutory  requirement,^  a 
seal  is  unnecessary,''  unless  the  certificate  is  to  be  used  in  an- 
other State,  in  which  case  a  seal  is  frequently  necessary  and  al- 
ways desirable  as  facilitating  the  proof  of  the  instrument. 

The  official  seal,  in  cases  where  it  is  required  for  use  in  the 
State  of  New  York,  may,  if  affixed  by  an  officer  within  the 
State,  be  impressed  directly  upon  the  paper,^  but,  as  the  New 
York  statute  allowing  this  has  been  held  to  have  no  extra-terri- 
torial force,*  the  safer  practice  seems  to  require  that  the  seal  of 
an  officer,  acting  outside  the  State,  be  impressed  upon  wax  or 
other  tenacious  substance,  unless  it  be  known  that  the  State 
where  the  instrument  is  to  be  used  allows  official  seals  to  be 
impressed  on  paper  without  wax.^ 

13.  AuthenUcaUon  of  Officer's  Power,  <&c. : — General 
Itule.] — Upon  general  principles,  a  certificate  of  acknowledg- 
ment, apparently  regularly  made  by  an  officer  authorized  to 
take  the  same,  proves  itself,  and  entitles  the  instrument  to  be 


which  appointed,  and,  when  acting  in  another  county,  a  statement  of  the  fil- 
ing of  a  certificate  therein,  see  Afpidatits,  ielow,  art.  8,  sec.  17. 

'  As  in  the  case  of  Commissioners  of  Deeds  for  this  State  residing  in  other 
States;  N.  T.  L.,  1850,  c.  370,  §  3;  and  in  the  United  States  Courts,  U.  8.  B. 
S.,  §  1778. 

^  That  a  certificate  of  acknowledgment  need  not  he  under  seal  unless  the 
statute  expressly  so  requires,  see  Thompson  «.  Morgan,  6  Minn.,  293;  Harris- 
on «.  Simons,  55  Ala.,  510;  but  compare  McKellar  «.  Peck:,  39  Tex.,  381;  and 
Moore  ■».  Titman,  33  III.,  358,  holding  the  aflSxing  of  a  notary's  private  seal 
instead  of  his  ofllcial  seal  insufficient.  If  the  certificate  is  under  official  seal, 
it  need  not  be  so  stated  in  the  body  of  the  certificate.  Dale  v.  Wright,  57' 
Mo.,  110;   Moore  v.  Titman,  38  III.,  358. 

Seal  is  required  by  the  New  York  statute  on  the  certificates  of  the  follow- 
ing officers:  Certain  foreign  mayors  or  chief  magistrates,  consuls,  minister 
or  charge  dea  affaires.    1  W.  Y.  S.  8.,  757,  §7;  ,r^,- 

commissioners  for  K  Y.  residing  m  other  States  and  Territories,  JY.  Y.  L., 

1850,  c.  370,  §  3;  ,  ^  .  ,  ,         . 

vice-consul  deputy-consul,  consular  agent,  commercial  agent  or  vice-com- 
mercial agent,  N.  Y.  L.,  1863,  p.  4^9,  c.  246,  amended  by  id.,  1865,  p.  776,  c. 

431- 

liiayors  of  Canadian  cities,  N.  Y.  L.,  1870,  p.  503,  c.  308; 

and  its  necessity  is  expressly  dispensed  with  in  the  case  of  domestic  nota- 
ries public  by  N.  Y.  L.,  1859,  c.  860. 

3  N.  Y.  Code  Civ.  Pro.,  §  960,  superseding  Z  N.  Y.  B.  8.,  404,  §  61. 

4  Bank  of  Eochester  v.  Gray,  3  HUl,  227. 

'  That  an  impression  stamped  upon  paper  of  sufficient  tenacity  to  receive 
and  retain  the  impression,  is  a  sufficient  seal  at  common  law,— see  Pillow  v. 
Roberts,  13  How.  (U.S.),  472;  Ross  v.  Bedell,  5  Bu&r,  462;  but  see,  contra. 
Bank  of  Rochester  v.  Gray  (flbove). 
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filed  or  read  in  evidence  without  proof  of  the  signature  of  the 
officer  or  his  authority  to  act,  except  in  the  cases  where  an  offi- 
cial certificate  of  authenticity  is  prescribed  by  statute.^ 

14.  —  N.  T.  Rule,— as  to  Officers  within  the  State.] — ^The 
officers  within  the  State,  whose  certificate  of  acknowledgment 
or  proof  requires  further  authentication,  when  sought  to  be 
used  out  of  the  county  of  the  officer's  residence,  are  :  Commis- 
sioners of  Deeds  ;  ^  Justices  of  the  Peace,*  and  Notaries  Public* 

An  instrument,  acknowledged  or  proved  before  one  of 
these  officers,  is  not  thereby  admissible  in  evidence  in  another 
county,  unless  the  clerk's  certificate  is  attached.'  , 

The  certificates  of  other  officers  may  be  read  in  evidence 
without  any  such  further  authentication. 

15. ,  as  to  Officers  without  the  State.] — Certificates  of 

acknowledgment  or  proof  taken  by  New  York  commissioners 
without  the  State,  for  use  within  the  State,  must  be  authenti- 
cated by  a  certificate  of  the  New  York  Secretary  of  State.',. 

Those  taken  by  officers  deriving  their  authority  to  act  from 
the  fact  of  their  having  authority  to  so  act  under  the  laws  of 
the  place  of  their  residence,  must  be  authenticated  by  the  clerk, 
register,  recorder  or  prothonotary  of  the  county  in  which  such 
officer  resides,  or  the  clerk  of  any  court  thereof  having  a  seal.' 

Those  taken  by  a  judge  of  a  Court  of  Eecord  in  Canada, 
must  be  authenticated  by  the  clerk  of  the  court.* 

'  Boss  V.  Bedell,  5  Ihier,  462,  and  cases  cited ;  Sheldon  v.  Stryker.  37  How 
Pr..  387;  B.  c.  43  Sa/rJ>.,  284;  Hatcher  s.  Rocheleau,  18  N.  T.,  86;  Thurman 
®.  Cameron,  24  Wend.,  87;  IN.  T.  B.  8.,  759  (3  id.,  7th  ed.,  2218),  §  16. 

^IJSr.  r.B.  S.,  789,  3  id.  (Wi  ed.),  3319,  §  18.  County  judge's  certificates 
do  not  now  require  it.    People  e.  Hurlbert,  44  Barb. ,  136. 

'  N.  Y.  L.,  1840,  p.  187,  c.  338,  in  connection  with  X  N.  T.  B.  8.  759-  3 
id.  {7th  ed.),  2319,  §  18.  ' 

*  N.  T.  L.,  1859,  p.  869,  c.  360,  applying— 1  N.   T.  B.  8,  759:  3  id  (7tA 

ed.),  3319,  §  18.  .        ,  V'-« 

For  the  recent  acts  allowing  a  notary  to  file  his  certificate  in  an  adjoining 

county,  see  p.  4  of  this  vol. 

'  JV.  r.  Code  Civ.  Pro.,  §§  935,  937;  Campbell  v.  Hoyt,  33  Barb  ,  555 
«  N.  T.  L.,  1850,  p.  583,  c.  270,  §  4 ;  3  iV.  T.  B.  8  (7th  ed.),  3236  •  N  Y 

L.,  1875,  p.  119,  c.  136;  3  N.    Y.  B.  8.  {7th  ed.),  3230.    Official  forms' are 

used.    Fee,  twenty-five  cents. 

'  jr.  Y.  L.,  1848,  p.  303,  c.  195,  amended  by  L.,  1867,  p.  1515,  c.  557 
»N.Y.L.,  1870,  p.  508,  c.  208 ;  Z  N.  Y.  B.  8.  {7th  ed.),  2230.  ' 
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16.  Amending.]— In  general  it  maybe  said  tliat  an  error  in 
the  form  of  the  certificate  of  acknowledgment  is  amendable, 
and  the  amendment  may  be  made  by  the  officer  (during  his 
tenure  of  office),  before  actual  use  of  the  document.^  There  is, 
however,  an  exception  to  the  power  of  amendment,  in  the  case 
of  those  acknowledgments,  the  due  making  of  which  is  essen- 
tial to  the  validity  of  the  instrument  acknowledged ;  such,  for 
instance,  under  some  statutes,  as  instruments  executed  by  mar- 
ried women,^  and  assignments  for  benefit  of  creditors.* 


Form  No.  1. 

Certificate  of  acknowledgment  within  tlie  State,  by  signer  known 
to  the  officer.    (Under  N.  Y.  Statutes.) 

State  of  ,  | 

County  of  ,  f  **•  •" 

On  this  day  of  ,  in  the  year  18     ,  before  me 

personally  came*  A.  B.  [0.  D.  and  E.  F.],  [to  me  known  and^] 
known  to  me  to  be  the  person  [or,  persons,  or,  one  of  the  per- 
sons] described  in  and  who  executed  the  within  [or,  above,  or, 
annexed]  instrument,  and  acknowledged  that  he  [or,  if  more 
than,  one  achnowledge,  severally  acknowledged  that  they]  exe- 
cuted the  same. 

[Signature  and  official  title.] 

'  14  Abb.  N.  C,  464,  n.;  Holbrook  ®.  K  J.  Zinc  Co.,  m  N.  T.,  616;  Har- 
mon V.  Magee,  57  Miss.,  410.  Compare,  as  to  supplying  substantial  requi- 
sites, Merritt  ®.  Yates,  71  III.,  636.  If  the  acknowledgment  is  not  perfected 
before  service  or  filing,  leave  to  amend  must  be  asked  from  the  court. 

»  Drury  v.  Foster,  3  Wall,  24;  s.  c,  with  note,  U.  8.  Law  ed.,  780.  See, 
also,  for  instance,  Carney®.  Hopple,  17  Ohio  St.,  39;  compare  Kilbourn  v. 
Fury,  36  Id.,  153;  Vaughn  v.  Carlisle,  3  Lea  (Tenn.),  535.  Otherwise,  doubt- 
less, under  acts  allowing  them  to  acknowledge  as  if  sole,  as  in  New  York 
now. 

'  Smith  V,  Tim,  14  Abb.  N.  C,  447,  with  note,  where,  also,  the  question 
what  defects  are  not  fatal,  is  discussed,  collating  the  cases,  and  how  errors 
may  be  cured ;  and  the  decision  there  reported  is  opposed  in  15  id.,  341. 

^  The  words  ' '  to  me  known  and  "    but  they  are  not  necessary  in  addition 
are  insisted  on  by  some  practitioners;    to  the  words  "known  to  me  to  be," 
and  inserting  them  sometimes  saves    &c. 
an  unprofitable  discussion  and  delay. 


14  ABBOTT'S  NEW  PEACTICE. 


Form  No.  2. 

Certificate  of  proof  by  subscribing  witness,  witbin  the  State.   (Under 

N.  T.  Statutes.) 

[  Yenue,  as  m  Form  No.  1.] 

On  this  day  of  ,  in  the  year  18     ,  before  me 

personally,  came*  G.  H.  of  ,  the  subscribing  witness  to 

the  above  \or,  within,  or,  annexed]  instrument,  with  whom  I 
am  personally  acquainted,  who,  being  by  me  duly  sworn  [w, 
affirmed],  did  depose  and  say:    that  he  resides  at  No.         , 
street,  in  said  ;  that  he  knew  A.  B.,  the  person 

\or,  one  of  the  persons,  w,  A.  B.,  C.  D.  and  E.  F.,  the  persons] 
described  in  and  who  executed  the  above  [w,  within,  or,  an- 
nexed] instrument,  and  that  said  A.  B.  [C.  D.  and  E.  F.,  re- 
spectively each  for  himself]  acknowledged  to  him,  said  depo- 
nent,, that  he  executed  the  same,  and  that  he,  the  said  G.  H., 
thereupon  subscribed  his  name  as  a  witness  thereto. 

[Signature  am,d  official  title.'] 


Form  No.  3. 

Certificate  of  acknowledgment  or  proof  without  the  State.     (Under 
N.  Y.  Statutes.) 

[  Yenv^,  as  in  Form  No.  1.] 

Be  it  remembered,  that  on  this  day  of  ,  18 

at  \nafniing  the  city  or  town,  a/tid  the  county,  where  the  ac- 
knowledgment or  proof  is  taTcen],  before  me  the  undersigned,  a 
[commissioner  resident  at  appointed  by  the  executive 

authority  and  under  the  laws  of  the  State  of  New  York,  and] 
duly  qualified  to  take  acknowledgment  and  proof  of  '  deeds  in 
said  ,  to  be  used  and  recorded  in  the  said  State  of  New 

York,  personally  came  [here  proceed  as  in  either  of  the  pre- 
ceding forms  appropriate  to  the  case,  from  the  aster^s]c,  adding 
at  the  end  the  following  attestation  .■] 

In  witness  whereof,  I  have  hereunto  set  my 
[Official  Seal.]       hand  and  affixed  my  official  seal,  the  day 
and  year  first  above  written. 

[Signature  amd  official  title.] 
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Form  No.  4. 

Certificate  of  acknowledgment;  (American  Bar  Association  Form, 
1882.  Laws  of  Minnesota,  1883,  c.  99.) — In  case  of  natural  per- 
sons acting  in  their  own  right. 

\JBegin  in  all  cases  hy  a  caption  specif yi/ng  the  State  a/nd 
place  where  the  acTcnowUdgment  is  talcen. — See  Form  No.  1.] 

On  this  day  of  >  18     ,  before  me  personally- 

appeared  A.  B.  \or^  A.  B.  and  C.  D.],  to  me  known  to  be  the 
person  [ot-,  persons]  deccribed  in,  and  who  executed  the  forego- 
ing instrument,  and  acknowledged  that  he  \or,  they]  executed 
the  same  as  his  [w,  their]  free  act  and  deed. 

{Signature  a/nd  official  title.'] 

Form  No.  5. 
The  same. — Natural  person  acting  by  attorney. 

[  Yenue,  as  in  Form  No.  1.] 

On  this  day  of  ?  18     ,  before  me  personally 

appeared  A.  B.,  to  me  known  to  be  the  person  who  executed 
the  foregoing  instrument  in  behalf  of  0.  D.,  and  acknowledged 
that  he  executed  the  same  as  the  free  act  and  deed  of  said  0. 
D. 

[Signature  amd  official  title.] 

Form  No^6. 
The  same. — Corporation  or  joint  stock  association. 

[  Venue,  as  in  Form,  No.  l.J 

On  this  day  of  >  18     ,  before  me  appeared 

A.  B.,  to  me  personally  known,  who,  being  by  me  duly  sworn 
[or,  affirmed],  did  say  that  he  is  the  president  [or  other  officer 
or  agent  of  the  corporation  or  association]  of  [designating  the 
corporation,,  <&c.],  and  that  the  seal  affixed  to  the  foregoing  in- 
strument is  the  corporate  seal  of  said  corporation  [or,  associa- 
tion], and  that  said  instrument  was  signed  and  sealed  in  behalf 
of  said  corporation  [or,  association],  by  authority  of  its  board 
of  directors  [or,  trustees],  and  said  A.  B.  acknowledged  said 
instrument  to  be  the  free  act  and  deed  of  said  corporation  [or, 
association]. 

[If  the  corporation  or  association  has  no  corporate  seal, 
omit  the  words  "  the  seal  affi/aaed  to  the  foregoing  instrument  is 
the  corporate  seal  of  said  corporation  (or,  association),  and  that," 
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(md  add  at  the  end  of  the  affidavit  clause  the  words  "  and  that 
said  corporation  (or,  association)  has  no  corporate  seal."]  _ 

[^Signat/ure  and  official  title.'] 


Form  No.  7. 

Certificate  to  act  of  officer  in  another  State  taking  acknowledgment  by 
virtue  of  the  laws  of  his  residence.     (Under  N.  Y.  Statutes.)' 


[  Yenue,  as  in  Form,  No.  1 .] 

I  {naymel,  the  [official  title]  of  the  county  of 


,  and 


'  The  statutes  of  those  of  the 
States  whose  law  expressly  provides 
for  the  reading  In  evidence  of  Instru- 
ments generally,  when  acknowledged, 
irrespective  of  whether  they  convey 
land  or  have  been  recorded,  provide 
substantially  as  follows  : 

lowa.l — Every  private  writing,  ex- 
cept a  last  will  and  testament,  after 
being  acknowledged  or  proved  and 
certified  as  prescribed  for  proof  or  ac- 
knowledgment of  conveyance  of  real 
property,  may  be  read  in  evidence 
without  farther  proof.  3  MeOlain's 
Stat.  (1880),  §  3656. 

Maryland.]  —  Where  any  deed, 
bond,  bill,  note,  or  other  instrument 
of  wiiting  has  been  executed  in  any 
other  of  the  United  States,  or  in  any 
foreign  country,  and  to  give  validity 
thereto,  recording  or  registry  is  not 
required,  proof  of  the  execution  there- 
of by  the  oath  of  the  subscribing  wit- 
nesses to  the  same  or  any  of  them, 
taken  before  a  Maryland  commission- 
er to  take  acknowledgments  of  deeds, 
or  before  any  court,  judge  or  justice, 
or  other  ofiicer  of  the  State  or  country 
where  the  instrument  was  executed, 
authorized  to  administer  an  oath  and  a 
certificate  under  seal  from  the  gover- 
nor, chief  magistrate,  or  a  notary  pub- 
lic of  such  State  or  country,  that  such 
court  or  officer  had  such  authority, 
and  that  the  oath  had  been  duly  made 
before  such  court,  officer,  &c.,  or  if 
proved  before  the  said  commissioners 
and  certified  under  his  official  seal,  is 
good  and  sufficient  evidence  in  any 
court  of  Maryland  to  prove  such  deed, 
bond,  bill,  note  or  other  instrument. 
Md.  Sev.  Code  (1878),  p.  757,  g  87. 

Miehigan.1 — All  conveyances  and 
other  instruments  authorized  by  law 


to  be  recorded  and  duly  acknowledged 
or  proved,  may  be  read  in  evidence 
without  further  proof .  How.  Stat,  of 
Mich.,  g  5685.  And  every  written  in- 
strument, except  bills,  notes  and  wills, 
proved  or  acknowledged  as  in  cases  of 
conveyances  of  real  estate,  and  having 
the  certificate  of  the  proper  officer  in- 
dorsed thereon,  may  be  received  in  ev- 
idence in  like  manner.    Id.,  §  7503. 

Minnesota.] — ^AU  conveyances  of 
real  estate  and  other  instruments  au- 
thorized by  law  to  be  recorded,  and 
which  are  duly  acknowledged  or 
proved,  may  be  read  in  evidence 
without  further  proof.  Young's  Stats. 
Minn.  (1878),  805,  §  96.  And  every 
written  instrument,  except  bills  and 
notes  and  last  wills,  when  proved  or 
acknowledged  as  provided  for  convey- 
ances of  real  estate,  with  the  certifi- 
cate of  the  proper  officer  indorsed 
thereon,  may  be  read  in  evidence  in 
all  courts  of  justice,  and  all  proceed- 
ings before  any  officer,  body  or  board, 
with  the  same  eflEect,  and  in  the  same 
manner,  as  if  such  instrument  was  a 
conveyance  of  real  estate.  Id.,  801, 
§67. 

New  York  ] — Any  instrument,  ex- 
cept a  promissory  note,  a  bill  of  ex- 
change, or  a  last  will,  may  be  acknowl- 
edged, or  proved,  and  certified,  in  the 
manner  prescribed  by  law  for  taking 
and  certifying  the  acknowledgment  or 
proof  of  a  conveyance  of  real  proper- 
ty; and  thereupon  it  is  evidence,  as  if 
it  was  a  conveyance  of  real  property. 
Code  Civ.  Pro.,  §  937,  embodying  and 
superseding  L.  1833,  c.  271,  §  9  (3  B. 
S.,  6th  ed.,  671,  §  116). 

South  Carolina.] — All  exemplifica- 
tions of  records,  and  all  deeds  and 
bonds  or  other  specialties,  all  letters  of 
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State  of  [if  clerh  of  a  court,  add,  a  court  of  said 

county  having  a  seal],  do  hereby  certify  that  M.  N.,  the  officer 
certifying  the  foregoing  certificate  of  acknowledgment,  was  at 
the  time  of  taking  such  acknowledgment  a  [pffioial position]  in 
and  for  said  county,  and  duly  authorized  to  take  the  same  by 
the  laws  of  this  State ;  that  I  am  well  acquainted  with  the 
handwriting  of  said  M.  N.,  and  verily  believe  that  the  signature 
TEo  said  certificate  of  acknowledgment  is  genuine. 

In  testimony  whereof,  I  have  hereunto  set 

lOffiGial  Seal.}       ^^  ^^°^  and  affixed  my  official  seal  \ar, 
^  ""  -*       the  seal  oi  said  court  {or,  county)],  this 

day  of  ,  18     . 

[/Signature  and  official  title.] 

Form  No.  8. 

Certificate  to  authority  of  judge  of  court  of  record  in  Canada. 
(Under  N.  Y.  Statutes.) 

[  Yenue,  as  m  Form  No.  1.] 

I,  E.  S.,  the  clerk  of  the  Court  of  ,  a  court 

of  record  in  said  ,  in  the  Dominion  of  Canada,  do 

hereby  certify  that  said  court  is  an  existing  court  of  record  in 
and  for  said  ,  having  a  seal,  that  M.  N.,  before  whom 

the  annexed  [or,  foregoing]  acknowledgment  was  taken,  is  a 
judge  thereof ;  that  I  am  the  clerk  of  said  court,  and  am  well 

attorney,  procuration,  or  other  powers  Utah.'] — Every  instrument  convey- 
in  -writing,  and  all  testimonials  vfhich  ing  or  afEectingreal  property,  duly  ac- 
shall  at  any  time  be  produced  in  any  knowledged  or  proved  and  certified, 
of  the  courts  of  this  State,  and  shall  may,  together  -with  the  certificate  of 
be  attested  to  have  been  proved,  upon  acknowledgment  or  proof,  be  read  in 
oath  under  the  corporation  seal  of  any  evidence  in  an  action  or  proceeding 


mayor  or  chief  officer  of  any  city,  without  further  proof.  Utah 
borough  or  town  corporate  in  any  for-  Giv.  Pro.,  §  1198.  And  every  private 
eign  State,  or  under  the  hand  of  the  writing,  except  last  wills  and  testa- 
governor  and  public  seal  of  any  State  ments,  may  be  acknowledged  or 
in  America,  or  under  the  notarial  seal  proved  and  certified  as  provided  for 
of  any  notary  public,  shall  be  deemed  conveyances  of  real  property,  and 
and  adjudged  good  and  sufficient  in  the  certificate  of  acknowledgment  or 
law,  in  any  of  the  courts  of  judicar  proof  is  prima  facie  evidence  of  the 
ture  in  this  State,  as  if  the  witnesses  execution  of  such  writing,  the  same 
to  such  deeds  were  produced,  and  as  if  it  were  a  conveyance  of  real 
proved  the  same  viva  wee,  except  as  property.  Id.,  §  1197. 
hereinafter  provided.  So.  Oa/r.  Gen.  Wisconsin.']  —  Conveyances,  &c.. 
Stats.,  1882,  §  3336.  Section  2327  admissible  (same  provision  as  in  Jlfmre., 
makes  such  instrument,  no't  evidence  805,  §  96) — Wis.  Bev.  Stat.  (1878), 
of  debt  of  resident.unless  South  Caroli-  §4156.  And  so,  also,  every  written 
na  instruments  there  attested  are  evi-  instrument  except,  &c.  (same  provision 
dencein  the  foreign  State  or  country,  as  in  Minn.,  801,  §  67)— /d,  §  4185, 
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acquainted  with  the  handwriting  of  said  M.  'N.,  and  verily  be- 
lieve his  signature  to  the  said  certificate  of  acknowledgment  to 
be  genuine. 

In  testimony  whereof,  I  have  hereunto  set 
[Seal  of  Court.]      my  hand  and  aiBxed  the  seal  of  said  court, 
this  day  of  ,  18     . 

[Signature  and  official  title.] 
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AKTICLE  II. 

Admissions. 

1.  Signature.  2.  Effect. 

1.  Signature.]— The  court  will  take  judicial  notice  of  the 
signature  of  an  attorney  to  an  admission,  but  not  of  the  signa- 
ture of  a  person  who  is  not  an  attorney,  nor  appearing  in  per- 
son. Hence  the  signature  of  such  an  one  should  be  acknowl- 
edged.^ 

2.  Sfect.'] — A  mere  admission  of  service  goes  only  to  the 
mode,  and  is  not  a  waiver  of  irregularity  in  the  time  of  service  -^ 
but  otherwise  as  to  an  admission  of  "  due "  service.'  Admis- 
sions of  service  of  summons  are  subject  to  some  special  rules 
which  are  stated  in  connection  with  summons. 

Form  No.  9. 
Full  admission. 

Due  and  timely  service  of  the  within  [or,  of  a 

of  which  the  within  is  a  copy],  is  hereby  admitted 
this  day  of  ,  18     . 

\_8ignature'] 

Attorney  for 

[If  hy  a  person  who  is  not  an  attorney,  add  achnowledg- 
Tnent  or  proof  of  genuineness.'] 

Form  No.  10. 
Admission  not  conceding  timeliness. 

Service  this  day  of  ,  18     ,  of  the  within 

[or  of  a  of  which  the  within  is  a  copy],  is 


[Signature] 

Attorney  for 


hereby  admitted. 

[Achnowledge,  if  need  he,  as  in  preceding  form.] 

"  Litchfield  «.  Burwell,  5  Eov}.  Pr.,  341;  Ripley  «.  Burgess,  2  HiU,  361. 
=  Francis  «.  Sitts,  2  Hill,  362.  »  Talman  «.  Barnes,  12  Wend.,  227. 
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AKTICLE  III. 

Affidavits. 

1.  Caption  or  title.  25.  — jurat. 

2.  Venue.  26.  —  authentication  of  officer's  power. 

3.  Name  and  description  of  deponent.  27.  Papers  sent  for  oath  without  the 

4.  Allegations  as  to  description.  State. 

6.  Statement  of  fact  of  being  sworn.  28.  The  test  of  sufficiency. 
6.  Facts,    and   not  mere   conclusions,  29.  Second  use  of  an  affidavit ;  and  re- 
must  be  alleged.  swearmg. 
T.  By  whom  made.  30.  Amending. 

8.  —  interest.  Forms. 

9.  Several  persons.  (ll.)  Commencement  and  end  of  afBdavit. 

10    corporations  02.^  Jurat,  where  the  deponent  is  a  lunatic. 

11.'  The  affiant's  means  of  knowledge.  (l^-)  Jo^.^timeTat"^  ^^  deponent  is  blind 

12.  Allegations  on  information  and  belief.  (14.)  jurat,  where  deponent  is  a  foreigner. 

13.  Affidavits  based  upon  documents.  (15.)  Jurat  of  affidavit  taken  without  the 

14.  Use  of  verified  pleading  as  affidavit.  ^i^nl'r*'^'^"'^  ^  ^^^  '^°'''  ''°""'"" 

15.  .Et  parie  application.  (16.)  Jurat    of    affidavit    taken   before   a 

16.  Numbering  the  paragraphs.  mayor,  needing  no  further  authen- 
T7    No  nravpr  for  relief  tication  (N.  Y.  Statutes). 

;I'  -^^OP^^P^^Y^Y-       f  (ir.)  Jurat  of  affidavit  taken  before  a  judge 

18.  Alterations.mterlmeations,  erasures.       ^     '  ^^^  Canada. 

19.  Signature.  (18.)  Authentication  of  above,  by  clerk. 

20.  Place  of  taking.  d^-)  Jurat  of  affidavit  taken  without,  for 
nn  TI7U     —   „  4.  1  use  Within  the  States  of  Connecticut, 

21.  Who  may  take.  Maine,  Massachusetts,  New  Hamp- 

22.  Jurat.  shire  or  Vermont. 

23.  Authentication   of  officer's    power.       (20.)  Jurat  of  affidavit  taken  without,  for 

&c.,  within  the  State.  use  w,thm  New  Jersey. 

24.  Affidavits  taken  without  the  State ;    Table   of  authorities  on    obj'ections    to 
— who  may  take.  the  sufficiency  of  affidavits. 

1.  Ca/ption  or  Title.l — Since  the  pendency  of  the  action  or 
proceeding  must,  on  an  indictment  for  perjury,  be  shown  by 
the  record,^  the  affidavit  ought,  by  title  or  otherwise,  to  identify 
the  cause,^  if  one  is  pending. 

Under  the  ISTew  York  Code  of  Civil  Procedure  the  want 
of  a  title,  or  a  defect  in  the  title,  does  not  impair  an  affida- 
vit, if  it  intelligently  refers  to  the  action  or  special  proceed- 

'  Jarvis'  Case,  1  Gity  H.  Bee.,  191. 

^  Hawley  v.  Donnelly,  8  Paige,  415,  417. 

And  in  the  United  States  courts,  affidavits  not  entitled  seem  to  be  in- 
competent in  a  pending  suit.    Buerk  v.  Imhaeuser,  10  Pat.  Off.  Qaz.,  907. 

But  the  fact  that  the  title  of  the  cause  was  not  written  upon  an  affidavit 
at  the  time  when  the  affiant  made  oath  to  it,  was  held,  not  to  prevent  its 
being  read  on  motion  for  an  injunction.  Shook  v.  Kankin,  %  L.  &  Eq.  Pep. 
{111.  dire.),  336.  But  the  test  should  be:  did  the  affidavit,  when  sworn  to, 
contain  enough  to  identify  the  cause  and  make  perjury  assignable? 

So,  too,  it  will  be  sufficient  if  an  affidavit  is  correctly  entitled  in  a  cause 
when  sworn  to,  although  the  title  of  the  cause  may  have  been  subsequently 
altered  by  amendment.  Hawes  v.  Bamford,  9  Him.,  653;  b.  c,  16  Eng.  Oh. 
Sep.,  653.  As  to  curing  defects  in  a  title  by  filing  other  affidavits,  etc.,  see  1 
Ban.  Ch.  Pr.  (4th  ed.),  893,  and  cases  cited. 

An  affidavit  unentitled,  but  written  at  the  foot  of  a  preceding  paper 
which  is  properly  entitled,  and  referring  to  it  so  as  to  identify  the  cause  is 
available.    Filer  &  Stowell  Co.  v.  Johns.  ( Wiec.,  1885),  33  Mrthw.  B.,  135 
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ing  in  whicli  it  is  made.^  The  title  includes  the  name  of  the 
court,''  as  well  as  the  names  of  the  parties.  Where  there  is  but 
one  suit  between  a  j)Iaintilf  and  several  defendants,  an  affidavit 
therein  may  be  entitled  A.  B.  against  0.  J),  and  others.^ 

Where  there  is  no  suit  pending,  an  affidavit  should  not  be  en- 
titled ;  as,  for  example,  an  affidavit  on  which  to  move  for  a 
mandamus,*  or  in  case  of  an  affidavit  before  actual  commence- 
ment of  replevin.'  But  under  the  New  York  Code  (Code  of 
Pro.,  §  176,  corresponding  to  Code  Civ.  Pro.,  §  723),  such  a  su- 
perfluous title  may  be  disregarded  as  not  affecting  any  substan- 
tial right.®  An  affidavit  which  should  not  be  entitled,  because 
relating  to  an  action  not  yet  commenced,  should  contain  enough 
to  identify  the  action  intended.' 

If  a  defendant  has  been  sued  by  a  wrong  name,  there  is  no 
objection  to  entitling  an  affidavit  with  his  true  name,  adding 
"  sued  by  the  name  of,"  here  giving  the  mistaken  name.* 

'  IT.  r.  Code  Oiv.  Pro.,  §§  738,  3347,  subd.  6;  3343,  subd.  30.  Code  Grim. 
Pro.,  §  688.  See  Bowman  ®.  Sheldon,  5  Sandf.,  657,  reviewing  Clickman  ». 
Clickman,  1  M.  Y.,  611.  For  instances  of  affidavits  held  insufficient  under 
the  Code  rule,  see  Burgess  v.  Stitt,  13  Sow.  Pr.,  401 ;  Irroy  v.  Kathan,  4  S. 
J).  Smith,  68. 

'^  Bowman  ».  Sheldon,5  (Sissw^f-.SS?.  Compare  Clickman  v.  Clickman  (above). 

3  White  «.  Hess,  8  Paige,  544. 

In  May  v.  Prinsep.,  11  jur.,  1033,  the  omission  of  the  words  "  and  anoth- 
er,"  in  the  title  of  such  an  affidavit,  where  the  name  of  one  of  the  defendants 
was  omitted,  was  held  to  render  the  affidavit  insufficient. 

Where  there  are  two  suits  pending,  in  which  the  parties  are  identical,  the 
affidavits  belonging  to  each  suit  should  be,  for  convenience,  distinguished  by 
adding  in  the  blank  space  at  the  right  hand  of  the  title.  No.  1,  No.  3,  re- 
spectively; and  also  by  placing  the  same  marks  under  the  title  upon  the  in- 
dorsement of  each  paper. 

'  Haight  «.  Tm-ner,  2  Jolim.,  371;  People  «.  Tioga  C.  P.,  1  Wend.,  391; 
People  V.  Dikeman,  7  How.  Pr.,  134;  Compare  Whitney  v.  Warner,  3  Cow., 
499,  NicKlfls  ».  Cowles,  3  lb.,  345;  Folgera.  Hoogland,  5  Johns.,  335;  Matter 
of  Bronson,  13  lb.,  460. 

^  Milliken  v.  Seyle,  8  Den.,  54;  Stacy  ®.  Farnham,  2  Sow.  Pr.,  36. 

«  Pindar  v.  Black,  4  lb.,  95. 

In  the  United  States  courts,  however,  it  has  been  held  that  unless  the  en- 
titling of  an  affidavit,  where  no  cause  is  pending,  can  be  rejected  without 
materially  impairing  the  meaning,  the  affidavit  cannot  be  read.  Blake 
Crusher  Co.  i>.  Ward,  1  Am.  L.  T.,  N.  &,  433.  ,  ^    „ 

'  Thus  in  Sipling  v.  Sparham  Fireproof  Roofing  Co.,  1  Montreal,  L.  M., 
33,  it  was  held  that  under  a  statute  requiring  the  prosecutor  of  a  qui  tarn 
action  to  file  an  affidavit  before  commencing,  to  deny  collusion,  &c.,  in 
"  such  action,"  it  is  not  sufficient  to  follow  the  language  of  the  statute,  but 
the  affidavit  must  make  sufficient  allusion  to  the  particular  action  contem- 
plated, to  identify  it.  .  „   ■,  ^         •, 

A  reference  to  the  process  as  "  filed  with  the  affidavit  does  not  avail, 
where  the  process  cannot  be  issued  until  after  the  affidavit  has  been  made. 
Eeed  c.  Sparham  Fireproof  Co. ,  Id.,  26. 

8  Belcher  ».  Goodered,  4  Dowl.  &  L.  Pr.  C,  814. 
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2.  Venue.] — The  venue  is,  jyri/ina  facie  evidence  of  the  place 
where  an  affidavit  is  taken,*  This  is  an  essential  part  of  an 
affidavit,  its  omission  is  deemed  fatal  f  for  an  affidavit  should 
show  on  its  face  that  it  was  made  before  a  compejient  officer' 
within  a  place  where  he  was  authorized  by  law  to  administer  an 
oath,  or  it  will  be  treated  as  a  nullity ;  for  no  presumption 
arises  as  to  its  having  been  made  at  any  particular  place,  if  no 
place  is  mentioned. 

3.  Natne  cmd  desoripUon  of  deponent.'] — For  the  purpose 
of  the  sure  identification  of  the  person  taking  the  oath,  it  is 
the  usual  and  proper  practice  to  give  the  name  of  the  afMut, 
together  with  his  proper  addition  and  residence,  in  the  begin- 
ning of  the  affidavit,  by  way  of  description  f  and  rules  of  the 
courts,  in  some  Jurisdictions,  have  required  this  to  be  done; 
but  in  the  absence  of  any  such  special  provision,  and  aside  from 
those  necessary  allegations  as  to  description,  spoken  of  in  the 
next  paragraph,  the  entire  omission  of  the  name  and  descrip- 
tion from  the  body  of  the  instrument  will  not  be  fatal,  pro- 
vided the  affidavit  is  signed  by  the  affiant,  and  is  regular  in 
other  respects.* 

'  Belden  v.  Devoe,  12  Wend.,  233,  325  and  note;  Cook  v.  Staats,  18  Barb., 
407,408  ;  Parker  v.  Baker,  8  Paige,  438.  It  was  held  in  Cass  «.  Cass,!  Dowl.  & 
L.  Pr.  C,  698,  that  where  the  court  cannot  take  judicial  notice  of  the  officer's 
jurisdiction,  the  venue  or  jurat  should  show  the  place  where  the  affidavit  was 
taken.  And  where  it  thereby  appears  that  the  affidavit  was  taken  at  a  place 
beyond  that  where  the  officer  was  authorized  to  act,  the  affidavit  will  not  be 
received  by  the  court.  Davis  «.  Rich,  2  How.  Pr.,  86;  Sandland  v.  Adams, 
Id.,  137;  Snyder  «.  Olmsted,  Td.,  181.  But  where  the  venue  is  properly  laid, 
it  is  not  necessary  for  the  officer  to  add  his  place  of  residence  to  his  name  in 
signing  the  jurat  unless  required  by  statute.  See  page  53,  and  Palmer  ii.  Nas- 
sau Bank,  78  III.,  880;  Van  Dusen  v.  People,  Id.,  645.  See  Mosher  v.  Hey- 
drick,  30  How.  Pr.,  161;  s.  c,  45  Barb.  549. 

2  Lane  ».  Morse,  6  How.  Pr.,  394;  Cook  v.  Staats,  18  Ba/rb.,  407;  Thomp- 
son V.  Burhans,  61  iV^  T.,  52;  People  «.  De  Camp,  13  Hun,  378.  It  was  held 
otherwise,  however,  in  the  Court  of  Chancery.  See  Parker  v.  Baker,  8 
Paige,  428;  Barnard  v.  Darling,  1  Barb.  Ch.,  218.  And  see  People  ex  rel. 
Mosher  v.  Stowell,  9  Abb.  N.  C,  456,  where,  citing  these  chancery  cases,  the 
court  held  that  the  omission  of  a  venue  was  not  fatal,  as  there  was  evidence 
aliunde  of  the  territorial  jurisdiction  of  the  officer.  Compare  Reavis  «.  Cow- 
ell  (Cal.,  1880),  11  MeporUr,  563. 

The  omission  of  a  venue  has  been  held  amendable  in  furtherance  of 
justice.  Clement  ■».  Ferenback,  1  City  Ct.  (.N.  T.),  57.  See  also  1  Dowl.  <& L. 
Pr.  a,  698. 

'  But  where  an  affidavit  is  made  by  a  party  in  the  cause,  he  may  be  de- 
scribed as  the  above  named  plaintiffl  or  defendant,  without  specifying  any 
residence  or  other  addition.    1  Dan.  Gh.  Pr.  (4th  ed.),  894,  and  cases  cited. 

<  People  ex  rel.  Kenyon  v.  Sutherland,  81  N.  T.,  1,  and  cases  cited;  re- 
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Where  an  affidavit  is  made  by  several  persons,  of  course 
all  their  names  should  be  mentioned  in  the  body  of  the  instru- 
ment ;^  and  the  affidavit  should  also  show  that  the  deponents 
■were  severally  sworn ;  and,  unless  each  is  to  swear  to  what  is 
said  on  the  part  of  the  others,  it  should  be  to  the  effect  that 
each  swears  as  to  himself.* 

4.  AllegaUons  as^to  description.'] — Where  an  affidavit,  in 
order  to  be  effectual,  must  be  made  by  one  having  a  certain 
character  or  personal  capacity  as  agent,  attorney,  or  otherwise, 
wherein  he  necessarily  acts  in  making  the  affidavit,  or  wherein 
he  acted  in  the  matters  averred  therein,  or  where  the  residence 
of  the  affiant  is  material  to  the  affidavit,  then  it  is  not  even 
enough  to  state  the  character  or  the  residence  as  a  mere  addi- 
tion to  his  name,  but  it  should  be  directly  alleged  that  the  de- 
ponent has  such  character,  capacity  or  residence.'  In  such  case 
it  is  not  enough  to  say  John  Doe,  agent  of  Eichard  Eoe,  being 

versing  16  Eun,  193.  See  also  Stock  Co.  «.  Weber  [Ohio  Com.,  1885),  3  Am. 
L.  J.,  339.  (Mortgagee's  sworn  statement  of  claim  under  chattel  mortgage 
valid  though  not  signed  nor  affiant's  name  mentioned,  the  mortgagee  being  a 
corporation.) 

The  fact  that  an  affidavit  purports  to  be  sworn  to  in  a  representative  ca- 
pacity, e.  g.,  "  as  guardian,"  may  be  disregarded,  where  it  is  apparent  that 
the  affiant  states  the  facts  in  his  individual  capacity.  Wade  v.  Koberts,  53 
Ga.,  26. 

'  Anonymous,  2  Chit,  19;  s.  c,  18  Eng.  Com.  L.  R.,  235. 
•■  Pardee  v.  Territt,  5  M.  d:  G.,  291 ;  s.  c,  44  JEng.  Com.  L.  R.,  159. 
Thus,  "  A.  B.,  CD.,  and  E.  F.,  being  duly  sworn,  say  that  they  reside  in  the 
city  of  New  York,"  is  an  oath  by  each  to  the  residence  of  all.    Otherwise  if 
it  is  expressed,  "  being  duly  sworn,  each  for  himself  says  that  he  resides,"  &c. 
For  the  proper  form  where  several  depose,  see  Form  11,  p.  40,  which  is 
supported  by  Kincaid  ».  Kipp,  1  J>uer,  693;  8.  c,  11  if.  Y.  Leg.  Obs.,  313. 

'  People  ex  rel.  Kenyon«.  Sutherland,  81  N.  T.,  1,  7,  citing  Exp.  Bank  of 
Monroe,  7  Hill,  177;  Exp.  Shumway,  4  Den.,  258 ;  Staples  «.  Fairohilds,  3  N. 
Y.,  41;  Cunningham  v.  Goelet,  4  Den..  71;  Payne  v.  Young,  8  N.  Y,  158. 
Compare  People  v.  Ransom,  3  JT".  F. ,  490. 

But  where  a  party  or  attorney  on  the  record  makes  an  affidavit  merely  as 
one  having  personal  knowledge  of  the  facts  to  be  alleged,  and  not  in  any 
requisite  capacity  of  party  or  attorney  as  such,  it  is  not  necessary  to  allege 
that  he  is  such.  And  see  Crockett  v.  Bishton,  3  Mad.  Oh.  B.,  446,  where  it 
was  held  unnecessary  for  a  plaintiff  to  state  his  residence  in  his  affidavit. 

Compare  also  Blaiberg  v.  Parke  (Q.  B.  Div.,  1883),  31  W.  JR.,  346,  where, 
under  a  statute  requiring  the  residence  of  an  attesting  witness  to  be  given 
upon  oath,  it  see7ns  that  a  description  in  the  introductory  words  of  the  affi- 
davit, such  as:  "I,  A.  B.,  of  such  a  place,"  would  be  a  sufficient  compliance 
with  the  statute,  on  the  ground  that  such  a  description  forms  part  of  the  affi- 
davit, and  that  an  indictment  for  perjury  would  lie,  if  such  description  was 
wickedly  and  corruptly  false.  -■-- 
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duly  sworn,  says,  &c.     The  form  should  be  John  Doe,  being 
duly  sworn,  says  he  is  agent  of  Eichard  Roe,  &c.,  &c. 

5.  Statement  of  foot  of  ieing  sworn.]— The  fact  that  the 
aflSant  was  sworn,  or  aflSrmed,^  should  be  distinctly  stated  in  the 
body  of  the  affidavit ;  and  the  appropriate  place  is  in  the  intro- 
ductory sentence.^ 

6.  Facts,  and  not  mere  conclusions,  must  he  alleged.] — An 
affidavit  should  set  forth  only  facts,'  or  circumstances  tending 
to  establish  facts ;  for  it  is  neither  sufficient  nor  necessary  to 
state  conclusions  of  law  ;*  nor  is  it  sufficient,  save  in  exceptional 
cases,  to  state  inferences  of  fact,  without  the  circumstances 
which  will  enable  the  court  to  draw  the  same  inferences.' 

7.  £y  whom  made.] — As  a  general  rule,  therefore,  an  affi- 
davit should  be  made  by  a  person  having  personal  knowledge 
of  the  facts  to  be  alleged.^  As,  for  example,  an  affidavit  of 
merits,'  or  an  affidavit  upon  application  for  postponement 
of  a  trial  because  of  the  absence  of  material  witnesses,^  should 
be  made  by  a  party  to  the  suit.  The  attorney  of  record,  or  a 
managing  clerk  who  has  personal  knowledge  of  the  various 
steps  or  proceedings  taken  in  a  cause,  is  the  proper  person  to 

1  Under  statutes  allowing  affirmation  in  lieu  of  oath,  the  Jurat  or  certifi- 
cate need  not  state  that  the  affiant  declared  as  part  of  his  affidavit  that  he  had 
the  scruples  mentioned  by  the  statutes,  unless  the  language  of  the  statute  re- 
quires a  declaration  from  him  on  that  point. 

'  The  omission  of  the  statement  here  that  deponent  made  oath  or  was 
sworn,  was  held  ground  for  excluding  the  affidavit  in  Doe  ®.  Clark,  2  Dowl. 
Pr.  C,  393,  although  the  jurat  stated  that  deponent  was  sworn.  See  also 
Phillips  1).  Prentice,  3  Hare,  543;  s.  c,  34,  Eng.  Oh.  Hep.,  543.  But  this  is  a 
stricter  rule  than  the  principle  in  People  ex  rel.  Kenyon  ii.  Sutherland,  81 
if.  Ti.  1,  requires. 

*  Powell  V.  Kane,  5  Paige,  265. 

*  Dreyfus  v.  Otis,  54  How.  Pr.,  405 ;  Stewart  ».  Brown,  16  Ba/rl).,  367,  368; 
Town  of  Duanesburgh  ®.  Jenkins,  40  Bari.,  574,  584 ;  Smith  v.  Davis,  29  Hun, 
306 ;  3  Civ.  Pro.  P.,  74. 

^  Thus  an  affidavit  to  hold  to  bail  in  which  plaintiff  stated  that  he  be- 
lieved "from  conversation  with  defendant,"  he  intended  to  leave  the  county, 
etc.,  was  held  defective,  in  not  stating  what  the  conversation  was,  or  what 
the  defendant  said.  Campbell  v.  McCormick,  1  How.  Pr.,  351.  Same  princi- 
■pie,  "Williams  v.  Western  Union  Tel.  Co.,  3  Civ.  Pro.  R.  (Browne),  448  (Af- 
fidavit of  refusal  to  depose  insufficient  without  stating  testimony  sought). 

«  Barry  «.  Cane,  3  Mad.  Oh.  Sep.,  473  (Am.  ed.,  344),  note. 

'See  p.  148  of  this  Volume. 

8  Abb.  Tr.  Br.,  5,  6 ;  Brooklyn  Oil  Works  «.  Brown,  7  .455.  Pr.,  N.  S.,  383 ; 
s.  c.  88  How.  Pr.,  451. 
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make  any  necessary  affidavit  regarding  them.^  In  respect  to 
other  matters,  it  is  not  good  practice  to  resort  to  the  affidavit  of 
an  attorney  or  counsel  for  proof,  save  in  cases  of  necessity  :  and 
the  affidavit  should  show  the  necessity.^ 

8.  —  interest.'] — An  interest  in  the  cause,  although  it  be 
such  as  would  render  the  affiant  incompetent  as  a  witness,  does 
not  disqualify  him  to  make  an  affidavit  on  collateral  matters 
arising  in  the  course  of  the  cause.* 

9.  Several  persons.'] — Where  the  statute  requires  an  affidavit 
to  be  made  by  "  the  party,"  and  several  persons  are  joined  as 
co-parties,  the  question  whether  all  must  make  affidavit  or 
whether  the  affidavit  by  one  will  suffice,  is  to  be  determined 
from  the  context  and  the  object  of  the  statute,  having  due  re- 
gard to  the  nature  of  the  relation  between  the  persons  con- 
cerned. 

If  the  object  of  the  statute  is  simply  to  require  evidence  on 
which  the  court  or  judge  may  properly  act,  the  oath  of.  several 
is  not  to  be  required  merely  because  the  word  "  party  "  literally 
comprehends  all,  but  the  affidavit  of  one  of  them,  if  sufficient 
evidence,  is  enough.* 

On  the  other  hand,  where  the  object  seems  to  be  to  search 

"  Abb.  Tr.  Br.,  6. 

^  This  rule  is  less  rigidly  applied  under  the  present  practice  than  for- 
merly. Where  an  affidavit  made  by  counsel  instead  of  the  party  omitted  to 
state  that  this  was  on  account  of  the  absence  of  the  party,  the  statement  of 
his  absence  on  the  motion  not  being  disputed,  the  defect  was  disregarded. 
Deshay  v.  Persse,  9  Abb.  Pr.,  289,  note.  And  see  also  Spencer  v.  Kinnard,  13 
Tex.,  180  (holding  it  not  the  duty  of  counsel  to  make  an  affidavit  to  excuse 
absence  of  his  client) ;  Stratton  v.  Henderson,  26  111.,  68. 

*  And,  in  general,  whenever  a  party  may  be  rendered  an  incompetent 
witness  by  some  rule  of  law,  yet  the  affidavit  of  such  a  party  upon  incidental 
questions  addressed  to  the  court,  and  on  matters  auxiliary  to  the  trial  not 
affecting  the  issue,  will  be  received ;  as,  for  example,  to  prove  loss  of  a  paper 
as  a  basis  for  ofEering  secondary  evidence  of  its  contents.  Tayloe  v.  Riggs,  1 
Pet,  591.  As  to  whether  one  who  would  be  incompetent  as  a  witness  under 
N.  Y.  Code  Oil).  Pro.,  §  829,  can  make  an  affidavit,  see  Gregory  v.  Gregory,  33 
Super.  Gt.  (J.  &  S.),  1,  and  compare  IT.  Y.  Code  Civ.  Pro.,  §  829,  with  N.  Y. 
Code  Pro.,  §  399.  In  Norris  «.  Newton,  5  McLean.  92,  an  affidavit  of  a 
colored  person  was  admitted  on  habeas  corpus,  though  by  the  law  of  the  State 
he  was  not  competent  as  a  witness. 

Where  an  affidavit  is  made  by  a  witness  disqualified  from  interest,  and, 
before  jtrial,  a  statute  is  passed  rendering  interest  no  longer  a  disqualifica- 
tion, such  affidavit  is  admissible.    Haynes  «.  Rowe,  40  Me.,  181. 

«  Van  Campen  «.  Kibble,  17  N.  J.  L„  433. 
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the  conscience  of  the  applicant  or  petitioner,  the  statute  may 
reasonably  be  construed  as  requiring  the  oath  of  each.^ 

10.  —  corporaUons.'] — If  the  statute  simply  requires  an  affi- 
davit to  be  made  by  the  party,  and  the  party  is  a  corporation, 
the  affidavit  may  be  made  by  the  president,  secretary,  or  other 
proper  officer  or  agent,  the  propriety  of  the  selection  of  the 
person  to  make  it  being  dependent  on  his  relation  to  the  trans- 
actions sought  to  be  proved  by  the  affidavit.' 

1 1.  The  affianfs  meam.s  ofhn(ywledge.\ — Where  a  fact  within 
the  personal  knowledge  of  deponent  is  averred  positively,  it  is 
not  essential  to  state  the  sources  or  circumstances  of  his  knowl- 
edge or  means  of  inf oymation ;  ^  but  the  weight  of  such  aver- 
ments is  much  impaired  if  there  is  nothing  in  the  papers  to 
prove  the  affiant's  cognizance  of  the  matters  sworn  to.  If  the 
matters  are  such  that  they  could  not  have  been  within  the  affi- 
ant's personal  knowledge,  an  allegation  positive  in  form  is  not 
sufficient.^ 

But  positive  averments,  to  avail  as  direct  evidence,  should 
not  be  confused  with  others  expressed  to  be  on  information  and 
belief.  For  if  several  averments  are  followed  by  qualifying 
words,  such  as  "  to  the  best  of  deponent's  information  and  be- 
lief," these  words  may  be  deemed  to  qualify  not  only  the 
averment  immediately  preceding,  but  others  separated  only  by 
punctuation.' 

12.  Allegations  on  mformation  and  'belief.'] — If,  from  the 
circumstances  of  the  case,  the  facts  cannot  be  stated  on  positive 

'  People  ex  rel.  Dinsmore  v.  Croton  Board,  5  Abi.  Pr.,  316. 

*  New  Brunswick  Steamboat,  &c.,  Co.  ■».  Baldwin,  14  N.  J.  L.,  440. 

'  Pierson  «.  Freeman,  77  N.  Y„  589.  Compare  U.  S.  ®.  Moore,  2  Low., 
232,  where  an  affidavit  as  to  the  existence  of  a  fact  is  held  not  to  import  that 
the  affiant  has  personal  knowledge  thereof,  unless  personal  knowledge  is 
averred  or  the  fact  is  such  that  he  must  have  had  personal  knowledge. 

*  Ellison  v.  Bernstein,  60  Eow.  Pr.,  145;  affirmed,  it  seems,  in  23  Sun.  148.  ' 
The  safer  practice  is  wherever  an  allegation  which  requires  proof  is  not  ob- 
viously a  matter  within  the  personal  cognizance  of  the  affiant,  to  allege  also 
his  means  of  knowledge. 

'  Lambert  ®.  People,  6  Abb.  JV.  C,  181 ;  s.  c,  76  JTI  Y.,  220,  32  Am.  S., 
293,  rev'g.  14  Sim,  513.  See  Pratt  ii.  Stevens,  94  K  T.,  887,  391,  for  an  in- 
stance where  the  words  "  to  deponent's  best  knowledge,  information  and  be- 
lief "  were  held  not  to  modify  or  detract  from  the  deponent's  previous  allega- 
tion required  by  statute,  that  an  inventory  was  "in  all  respects  just  and 
true." 
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knowledge,  an  affidavit  on  information  and  belief,^  in  order  to 
be  sufficient,  must  state  the  deponent's  sources  of  information, 
and  tbe  reasons  why  the  affidavits  of  those  having  positive  knowl- 
edge cannot  be  procured,^  as  well  as  indicate  the  affiant's  belief 
thereof.'  Even  then,  however,  such  an  affidavit  will  usually  be 
insufficient  under  a  statute  which  without  qualification  requires 
"proof."* 

13.  Affida/vits  iasedupon  dooumentsJ] — Where  a  deponent 
makes  an  affidavit  based  upon  information  derived,  from  docu- 
ments in  his  possession  or  under  his  control,  it  is  not  enough  to 
give  the  effect  of  their  contents  in  his  own  language,  but,  where 

'  Whitlock  V.  Roth,  10  Bari.,  78  ;  Bennett  ».  Edwards,  37  Hun,  353. 

Swearing  positively  to  a  fact  received  on  information  is  not  necessarily 
perjury.  Thompson  v.  Lumley,  1  Abb.  JST.  C,  354;  affi'd  without  opiu.  in  64 
N.  T.,  631,  and  see  Neubergei  «.  Webb,  34  Hun,  847.  But  swearing  to  a  true 
averment  may  be  perjury  if  the  deponent  has  no  knowledge  as  to  it.  People 
V.  McKinney,  8  Park.,  510 ;  N.  Y.  Pen.  Code,  g  101. 

'  People  ex  rel.  Blacksmith  «.  Tracy,  1  How.  Pr.,  186  ;  Steuben  County 
Bank  v.  Alberger,  78  N.  Y.,  353.  See  also  Mowry  v.  Sanborn,  65  iV".  Y,  581. 
A  general  assertion  of  a  fact  in  an  affidavit  upon  information  and  belief  proves 
nothing,  lb.  Accounting  for  failure  to  procure  the  affidavit  of  one  having 
knowledge  does  not  dispense  with  the  necessity  of  showing  that  the  affiant 
has  adequate  information.     Cribben  «.  Schillinger,  30  Ban,  348. 

'  Whether  a  positive  affidavit  is  essential  is  often  to  be  determined  only  by 
the  peculiar  language  of  the  statute  which  authorizes  the  affidavit,  read  with 
due  regard  to  the  gravity  of  the  result  as  against  the  adverse  party. 

The  distinction  between  the  two  main  classes  of  statutes  is  well  illus- 
trated by  the  following  cases : 

Under  a  statute  authorizing  a  specified  remedy  to  be  granted  if  the  re- 
quired facts  "  appear  to  the  court  by  affidavit,"  an  allegation  that,  &c.,  in 
the  words  of  the  statute  may  be  enough.  Wicker  «.  Boynton,  83  111.,  545 
(error  to  deny  continuance  so  asked  for). 

So  where  a  statute  required  that  the  applicant  should  show  by  his  own 
oath  or  other  competent  proof,  it  was  held  that  a  petition  which  stated  the 
facts  upon  information  and  belief,  without  other  proof  of  the  facts,  might  be 
sufficient  to  sustain  the  proceeding.    Noble  v.  Halliday,  1  N.  Y.,  330. 

On  the  other  hand,  where  the  statute  required  that  the  party  should  pre- 
sent "  evidence  by  his  affidavit,"  held  that  a  positive  affidavit  should  be  re- 
quired.   Ekcp.  Bank  of  Monroe,  7  Hill,  177;  Exp.  Aldrich,  1  Ben.,  663. 

So  where  the  statute  was  '•  if  it  shall  be  shown  to  the  satisfaction  of  the 
court."    Duncan  v.  Niles,  33  III.,  541. 

In  general,  however,  if  a  court  of  general  jurisdiction  is  authorized  to 
grant  an  ordinary  provisional  remedy  when  it  appears  to  the  satisfaction  of 
the  judge  or  court,  &c.,  or,  upon  an  affidavit  showing,  &c.,  or  if  other  lan- 
guage of  equivalent  purport  is  used,  the  court  or  Judge  has  discretionary 
power  to  act  upon  allegations  on  information  and  belief  if  properly  supported 
by  such  details,  indicated  in  the  text,  as  show  a  prima  facie  case,  and  indi- 
cate that  there  is  reliable  and  adequate  evidence  which  will  be  forthcoming. 

Where  a  statute  requires  either  one  o/S.  two  facts  to  be  shown  by  affidavit, 
an  affidavit  not  alleging  one  absolutely^5ut  pursuing  the  alternative  words  of 
the  statute,  may  be  sufficient  in  some  cases.  Van  Alstyne  i>.  Erwine,  11  N. 
Y,  331. 

<>  Neal  V.  Sachs,  15  Weekly  Big.,  476. 
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practicable,  the  originals  or  copies  thereof  should  be  annexed  to 
his  affidavit,  or  produced  when  the  affidavit  is  used.'  This  is 
rendered  necessary  by  the  rule  that  the  best  evidence  must  be 
given.  Where  the  documents  are  not  in  the  possession  nor 
under  the  control  of  the  affiant,  and  where  it  is  out  of  his  power 
to  produce  them  or  to  give  copies  of  them,  an  affidavit  stating 
their  tenor  or  effect  should  set  forth  the  facts  and  reasons 
which  may  thus  afford  a  legal  excuse  for  not  producing  the 
originals  or  copies  of  them.^ 

14.  Use  of  verified  pleading  as  am,  affida/uit.'] — A  verified 
pleading  may  be  accepted  by  the  court  as  an  affidavit  in  an  ap- 
plication founded  on  the  pleading,  if  the  allegation  and  verifi- 
cation are  positive  and  not  on  information  and  belief.^ 

Where  the  verification  indicates  that  some  of  the  allegations 
may  be  on  information  and  belief,  and  the  form  of  the  plead- 
ing does  not  indicate  which  these  are,  they  are  all  to  be  treated 
as  made  on  information  and  belief.* 

'  De  Weerth  «.  Feldner,  16  Abb.  Pr.,  295 ;  Stamps  v.  Birmingham,  &c., 
Ey.  Co.,  27  Eng.  Ch.  Sep.,  351 ;  s.  c,  7  Hare,  251. 

A  document  used  as  an  exhibit  to  an  affidavit  may  be  referred  to  thus: 
"  Produced  and  shown  to  me  at  the  time  of  swearing  this  my  affidavit,  and 
marked  with  the  letter  A ;"  or,  "  and  hereunto  annexed."  Where  a  document 
is  referred  to  as  an  exhibit  it  should  be  distinguished  by  some  mark,  and 
signed  by  the  officer  taking  the  affidavit,  and  the  short  title  of  the  cause  or 
matter  should  be  written  upon  it.  If  the  document  is  referred  to  as  "here- 
unto annexed,"  the  affidavit  cannot  properly  be  filed  without  it;  but  other- 
wise of  an  exhibit  "  produced  and  shown,"  and  therefore  it  is  generally  more 
convenient  to  treat  an  original  document  as  an  exhibit,  and,  if  necessary, 
annex  a  copy. 

Schedules  may  be  embodied  in  an  affidavit,  but  where  referred  to  aa 
"  hereunder  written  "  they  should  follow  the  jurat  and  each  one  be  signed  at 
the  end  by  the  officer  taking  the  affidavit,  and  where  placed  before  a  jurat 
a  schedule  should  not  merely  be  referred  to  as  "  hereunder  written,"  but  as 
"  the  schedule  (or  first,  &c.,  schedule)  set  forth  in  this  affidavit."  1  Ban.  Ch 
Pr.  (4th  ed.),  896. 

Dates  and  sums  may  be  written  either  in  words  or  in  figures ;  quotations 
should  be  indicated  by  inverted  commas.    lb.,  895. 

Where  the  paper  referred  to  is  an  affidavit  already  on  file  with  the  clerk 
of  the  court,  a  reference  to  it,  quoting  part  of  its  contents  and  stating  that  it 
is  the  source  of  affiant's  information  and  that  he  believes  it  to  be  true,  will 
be  sufficient.  Bennett  «.  Edwards,  27  Hun,  352 ;  but  otherwise  where  no  ex- 
tracts are  made  from  the  filed  papers,  but  a  mere  statement  of  the  affiant 
that  they  prove  the  facts  alleged.  Wilmerding  v.  Cunningham,  65  How  Pr 
344.  o  .       ., 

,  =>  De  Weerth  v.  Feldner,  16  Abb.  Pr.,  295. 
'  ^  N.T.  Code  Civ.  Pro.,  %  3343,  subd.  11,  which  provides  that  "the  word 
■  affidavit '  "  includes  a  verified  pleading  in  an  action  or  a  verified  petition  or 
answer  in  a  special  proceeding,    s.  p.,  Campbell  «.  Morrison,  7  Paige,  157. 

^  Hecker  v.  Mayor,  &c.,  of  N.  T.,  18  Alb.  Pr.,  369;  People  v.  The'same,  9 
id.,  253. 
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15.  ^aj  jparte  AppUcaiion.]— Under  the  New  York  Eule, 
an  affidavit  made  upon  an  ex  pa/He  application  to  a  judge  or 
court  for  an  order,  should  state  whether  any  previous  applica- 
tion has  been  made  for  such  order ;  and,  if  made,  to  what  court 
or  judge,  and  what  order  or  decision  was  made  thereon,  and 
what  new  facts,  if  any,  are  claimed  to  be  now  shown.* 

16.  JVumbering  the  Paragraphs.^ — In  setting  forth  in  an 
affidavit  the  several  classes  of  facts  which  may  be  essential  to 
its  sufficiency  and  efficacy,  it  conduces  greatly  to  clearness  and 
convenience  to  state  and  number  them  in  separate  paragraphs; 
and  this  method  has  been  adopted  in  this  work,  although  such 
method  is  not  necessary  unless  required  by  some  rule  of  court.^ 

In  New  York,  by  rule  of  court,'^  an  affidavit  exceeding  two 
folios  in  length  must  be  numbered  and  marked  at  each  folio  la 
the  margin  thereof,  and  all  copies  must  be  numbered  or  marked 
in  the  margin  so  as  to  conform  to  the  original  draft  and  to  each 
other,  and  must  be  indorsed  with  the  title  of  the  case. 

17.  No  ProAjerfoT  Reliefs — As  the  object  of  an  affidavit 
is  merely  to  state  facts  which  shall  form  the  basis  or  grounds 
upon  which  a  court  may  act,  a  prayer  for  relief  is  wholly  super- 
fluous ;  for  the  notice  of  motion,  or  the  cross  notice  if  affirma- 
tive relief  is  desired  on  opposing  a  motion,  contains  the  real 
demand  of  relief.  Petitions,  however,  like  a  complaint  or  bill 
in  equity,  ask  for  relief. 

■  N.  T.  Gen.  Bule  25  (1884). 

But  this  New  York  Rule  was  intended  to  apply  to  applications  for  ordin- 
ary orders  and  not  to  warrants  of  attachment  (Davis  v.  Brooks,  4  Monthly 
Law  Bull.,  49),  nor  to  orders  in  supplementary  proceedings  (Bchanck  v.  Oono- 
ver,  56  How.  Pr.,  437);  nor  does  it  apply  to  an  order  by  which  a  special  pro- 
ceeding is  instituted  (Matter  of  Rogers,  9  Abb.  N.  C,  141).  A  non-compliance 
with  the  rule  is  but  an  irregularity,  which  should  be  taken  advantage  of  on 
the  first  opportunity,  or  the  objection  will  be  of  no  avail.  (Matter  of  Rogers 
— above.)  Such  irregularity  may  be  relieved  against  (Kroszinski  v.  Wolko- 
weiz,  1  Monthly  Law  Bull.,  89),  and  does  not  compel  the  court  to  refuse  to 
grant  the  order  or  to  vacate  it  after  it  has  been  granted  (Bean  v.  Tonnelle,  34 
Hun,  353),  and  if  the  irregularity  is  not  regarded  in  the  lower  court  it  will  not 
be  regarded  in  the  Court  of  Appeals.  Mojarrieta  ii.  Saenz,  80  N.  T.,  547 ;  b. 
C,  58  How.  Pr.,  505. 

^  This  method  is  to  avoid  inviting  the  objection  that  if  a  vital  ambiguity 
in  an  affidavit  is  dependent  on  punctuation  alone  for  construction,  the  affidavit 
cannot  be  deemed  sufficient  evidence,  for  an  indictment  for  perjury  would 
not  lie.  Lambert  v.  People,  6  Abb.  N.  C,  181;  s.  c,  76  N.  T.,  330;  33  Am. 
B.,  293,  rev'g  14  Hun,  513. 

'  K  T.  Gen.  Bule  19,  of  1884. 
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18.  Alterations,  Interlineations,  Erasures,  c&e.'] — An  affi- 
davit should  be  free  from  alterations,  interlineations  and  eras- 
ures.^ When  they  are  tolerated  they  should  be  specifically 
designated  in  or  above  the  jurat,  by  referring  to  them  as  so 

'many  words  interlined,  erased  or  substituted  for  others  struck 
out  in  such  a  paragraph  and  folio,  and  should  be  identified  by 
the  officer's  initials  on  the  margin  where  they  occur,  or  by  re- 
peating the  words  in  the  jurat,  or  in  some  other  equally  specific 
manner  of  identification,  so  that  the  jurat  will  in  eflEect  certify 
that  the  changes  were  made  before  the  affiant  signed  the  affi- 
davit, or  were  made  with  his  knowledge  and  approval  before 
be  took  the  oath.  Alterations,  &c.,  in  schedules  or  exhibits  to 
affidavits  should  be  authenticated  in  the  same  manner. 

19.  Sigrmture.] — Settled  practice  requires  that  an  affidavit 
to  be  used  in  practice  should  be  signed  by  the  affiant ;  but  the 
omission  of  signature  is  not  necessarily  fatal.  An  affidavit  which 
names  him  is  not  to  be  treated  as  a  nullity  merely  for  want  of 
his  subscription.  The  objector  should  give  prompt  notice  of 
the  defect ;  and  it  is  only  when  the  adversary  fails  to  supply  it 
upon  opportunity  thus  given  him,  that  the  affidavit  can  be  dis- 
regarded.^ 

>  Didier  ».  "Warner,  1  Oode  B.,  42:  see  also  1  Dan.  Oh.  Pr.  (4th  ed.),895. 

But  the  rule  excluding  affidavits  because  of  unexplained  alterations,  does 
not  apply  to  official  documents, which  have  never  been  in  the  custody  or 
under  the  control  of  the  interested  parties,  for  in  such  a  case  the  presump- 
tion of  fraud  should  not  be  indulged.  Devoy  ».  Mayor,  &c.,  IS.  T.,  35  Barb., 
264;  s.  0.,  22  How.  Pr.,  226.         \    !  i> 

^  This  I  understand  to  be  the  practice  and  the  result  of  the  authorities. 
Laimbeer  v.  Allen,  2  Sandf.,  648.  In  the  Courts  of  Chancery  it  was  held 
necessary  that  an  affidavit  should  be  subscribed  by  the  deponent  in  order  to 
surely  identify  him  as  the  one  taking  an  oath,  and  thus  prevent  escape  from  the 
penalty  of  perjury,  if  it  had  been  committed.  Hathaway  v.  Scott,  11  Paige, 
173.  But  it  has  been  held  by  the  Supreme  Court  of  New  York  that  an  affidavit 
is  sufficient,  though  not  signed  by  the  deponent,  if  his  name  appear  in  the 
body  of  it,  and  it  be  duly  sworn  to.  Haff  «.  Spicer,  3  Oai.,  190;  Jackson  v. 
Virgil,  8  JoJins.,  540 ;  Millius  «.  Shaffer,  8  Den.,  60.  And  these  cases  would 
seem  to  be  approved  by  the  New  York  Court  of  Appeals,  upon  the  ground 
that  the  signature,  like  the  name  in  the  body  of  the  instrument,  is  only  for 
the  purpose  of  identification,  and  that  where  one  of  these  means  of  identifica- 
tion exists  in  an  affidavit,  the  omission  of  the  other  will  not  render  it  fatally 
defective,  although  there  should  be  the  greatest  caution  in  receiving  such  an 
instrument.  People  ex  rel,  Kenyon  ».  Sutherland,  HI  N.T..  1,  7,  9.  See,  also, 
Soule  «.  Chase,  1  BoM.,  222;  s.  c,  1  Abh.  Pr.,  N.  8.,  48.  Compare  Anderson 
«.  Stather,  9  jur.,  1085,  where,  on  motion,  the  Court  refused  to  order  the 
clerk  to  file  an  affidavit  which  had  not  been  signed  by  the  deponent,  although 
duly  sworn  before  a  justice  of  the  peace  in  a  foreign  State  whose  signature 
was  duly  certified  by  the  Governor  of  that  State;  but  the  Court  said  that  the 
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Where  an  affidavit  is  resworn  it  is  not  necessary  that  it  be 
signed  a  second  time.^ 

20.  Place  of  taking.^ — In  the  case  of  an  affidavit  to  the 
result  of  personal  inquiries  made  in  a  distant  place,  on  a  ques- 
tion likely  to  be  contested,  it  is  good  policy  for  the  inquirer  to 
make  and  authenticate  his  affidavit  in  the  place  of  inquiry,  for 
this  tends  to  confirm  the  allegation  of  personal  search. 

21.  Who  mm/  Take.^ — The  authority  to  administer  an  oath 
is  purely  statutory,*  except  where  exercised  by  the  court  or 
judge  who  is  to  act  on  the  affidavit,  in  which  case  the  power  is 
implied.  When  the  statute  sanctioning  an  affidavit  does  not 
designate  the  officer  before  whom  it  must  be  taken,  it  may  be 
taken  before  any  officer  having  general  authority  under  the 
public  statutes  of  the  state  to  administer  and  certify  oaths.® 

An  attorney  of  record  in  a  pending  suit  is,  while  he  con- 
tinues such,  disqualified  from  taking  an  affidavit  to  be  used 
therein,  and  such  an  affidavit  cannot  be  read  ;*  but  this  disquali- 
fication does  not  extend  to  his  partner  if  not  attorney  of 
record,®  nor  to  one  who  is  merely  counsel  ^  in  the  suit ;  nor  does 

parties  might  consider  for  themselves  whether  the  defect  was  not  capable  of 
being  supphed  by  another  affidavit  verifying  the  one  unsigned  by  the  de- 
ponent as  being  the  instrument  actually  sworn  to  by  him,  in  the  nature  of  an 
exhibit.  But  where  an  affidavit  is  required  upon  an  application  to  a  magis- 
trate, a  subscription  by  the  deponent  is  not  necessary  if  the  affidavit  is  taken 
down  in  writing  by  the  magistrate  to  whom  the  application  is  made.  Laim- 
beer  b.  Allen,  2  Sandf.,  648,  649;  Clarke  «.  Sawyer,  3  Sandf.  Ch.,  351,  414; 
Millius  V.  Shaffer,  3  Den.,  60.    See,  also,  Shelton  «.  Berry,  19  Tex.,  154. 

>  Liffln  ®.  Pitcher,  1  Bowl.  Pn.  C,  N.  &,  767.   , 

'  See  for  instance  Le  Veux  «.  Berkeley,  3  Bowl.  &  L.  Pr.  C,  31. 

Whether  an  officer  de  facto  can  administer  an  effective  oath.^see  Lam- 
bert ».  People,  6  Abb.  N.  0.,  181;  s.  C,  76  m  T.,  230;  33  Am.  B.,  393. 

In  New  York  the  officers  authorized  to  take  affidavits  are  designated  in 
the  Code  of  Civil  Procedure.    N.  T.  Code  Civ.  Pro.,  §§  843-844. 

Those  officers  without  the  State  who  may  take  acknowledgments  for  use 
within  the  State  may  also  take  affidavits.  They  are  enumerated  at  p.  4  of 
this  volume. 

Verification  of  a  pleading,  before  &  female  notary,  was  received  mFlndlay 
e.  Thorn,  31  Alb.  L.  J.,  43;  s.  c,  37  Baily  Beg.,  33  (Jan.,  1885). 

»  Dunn  V.  Ketchum,  38  Cal.,  93. 

*  Taylor  ».  Hatch,  12  Johm.,  340;  Hammond  «.  Freeman,  9  Arh.,  63; 
Post  V.  Coleman,  9  How.  Pr.,  64.  See  also  1  Dan.  Ch.  Pr.  (4th  ed.),  891, 
893.     Contra,  Atkinson  ».  Glenn,  4  Cranch  C.  Ct,  134. 

'  Hallenback  «.  Whitaker,  17  Johns.,  3;  Turner  «.  Bates,  10  Q.  B.,  393. 

6  Willard  «.  Judd,  15  Johns.,  581 ;  People  v.  Spalding,  3  PaAge,  336.  In 
Atkinson  ®.  Glenn,  4  Cranch  C.  Ct.,  184,  an  affidavit,  although  made  and 
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the  rule  apply  to  affidavits  made  preparatory  to  the  beginning 
of  a  suit.^  In  general,  it  may  be  said  that  any  officer  compe- 
tent to  take  an  acknowledgment  of  the  execution  of  a  deed, 
may  also  take  affidavits  ;  but  as  this  is  a  statutory  matter,  and 
varies  somewhat  in  different  jurisdictions,  an  examination  of 
the  statutes  of  any  given  State  or  jurisdiction,  is  desirable  to 
ascertain  with  accuracy  as  to  what  officers  are  qualified  to  take 
affidavits  therein  or  for  use  therein.^ 

22.  JuratJ] — It  is  indispensable  that  an  affidavit  should  ap- 
pear to  have  been  duly  made  before  a  competent  officer ; '  and 
this  is  properly  shown  by  the  usual  form  of  the  jurat,  which  in- 

verifled  before  thp  counsel  of  the  party  and  wholly  in  his  handwriting,  was 
held  sufl3cient.     Contra,  Den  v.  Geiger,  4  Halst.  (Jv.  J.),  235. 

1  Vary  ».  Godfrey,  6  Cow.,  587. 

^  In  the  United  States  Coui-ts  the  following  officers  may  take  affidavits, 
some  of  them  being  restricted  to  particular  classes  of  proceedings.  A  federal 
judicial  officer  (U.  8.  «.  Bailey,  9  Pet,  238,  260) ;  Commissioners  of  the  Cir- 
cuit Courts  in  civil  causes  ( U.  S.  Mev.  Stat.,  g  945 ;  see  id.,  S  627,  providing 
for  their  appointment  by  the  Circuit  Court);  Notary  Public  (U.  8.  Sev.  Stat., 
Supp.,  Vol.  I,  251 ;  Blake  Crusher  Co.  v.  Ward,  1  Am.  L.  T.,  N.  S..  433 ;  Re 
Bailey,  15  Bank  Beg.,  48);  County  Clerks  in  certain  cases  arising  under  the 
homestead  laws  ( U.  8.  Bev.  Siat.,'%  3394:  Supp.,  Vol.  I,  299 ;  see  also  U.  S.  v. 
Shinn,  14  Fed.  Sep.,  447);  also  register  or  receiver  of  land-district  under 
public  land  laws  ( IT.  8.  Bev.  Stat,  §§  3390,  3465) ;  and  military  officers  in  a 
special  case  arising  under  the  same  (/J.,  §  2293);  Secretary  of  Legation  or 
Consular  officer  at  his  post,  &c.,  or  within  the  limits  of  his  legation,  con- 
sulate, &c.  (U.  8.  Bev.  Stat,  §  1750);  clerks  of  District  and  Circuit  Courts, 
ex-offido  axe  authorized  to  administer  oaths  and  take  and  certify  affidavits 
and  depositions  in  the  same  manner  as  commissioners  (Act  of  Congress  of 
Feb.  36, 1853,  c.  80,  §  1,  10  Cr  8.  Stat,  163,  at  foot) ;  see  also  Act  of  May  8th, 
1793,  g  10  (1  U.  8.  Stat,  378).  As  to  who  may  take  affidavits  under  U.  8. 
mininglaws,  see  U.  S.  Bev.  Stat,  g  3335. 

In  Haight  v.  Proprietors  of  Morris  Aqueduct,  4  Wash.  {Bd  Cire. ,  N.  J. ),  601, 
it  is  held  that  an  affidavit  in  an  equity  cause  sworn  before  "a  person  not  au- 
thorized by  Act  of  Congress  to  administer  an  oath,  cannot  be  read  in  evi- 
dence. But  in  U.  8.  V.  Bailey,  9  Pet.,  238,  it  is  held  that  an  affidavit  taken 
before  a  State  magistrate  will  be  valid  if  authorized  by  regulations  or  estab- 
lished us'age  of  executive  departments  in  the  exercise  of  their  powers,  though 
not  specially  authorized  by  acts  of  Congress. 

That  affidavits  may  be  verified  before  one  of  a  class  of  officers  designated 
by  a  rule  of  court  in  general  terms  to  take  them,  as  well  as  before  one  indi- 
vidually appointed,  see  Gray  v.  Tunstall,  neTupst.,  558. 

In  an  article  on  extra  territorial  oa'ths  in  6  Law  Magazine  and  Beview, 
167,  the  opinion  is  expressed  that  in  Prussia  and  Switzerland  the  lex  loci 
does  not  only  not  sanction  but  absolutely  forbids  a  foreign  consul  to  admin- 
ister an  oath  ;  and  doubt  is  expressed  whether  perjury  is  assignable  on  an 
affidavit  taken  before  a  consul  in  any  foreign  country,  unless  the  law  of  that 
country  concedes  such  jurisdiction  to  consuls  there  resident. 

^  One  taken  before  an  officer  not  authorized  to  act  where  he  took  it,  is 
void,  and  does  :iot  give  jurisdiction.  People  ex  rel.  Larocaue  v  Murohv 
1  Dal3/,  463.  ^        •         f  j. 
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eludes  the  words  "  sworn  [or,  affirmed]  before  me,"  ^  the  date," 
and  the  signature  of  the  officer,'  together  with  his  proper  offi- 
cial title  or  addition.*  If  the'  officer  is  appointed  for  a  particu- 
lar county  only,  the  court  may  take  judicial  notice  of  the  fact 
that  he  was  appointed  for  the  county  named  in  the  venue,'  un- 
less the  statute  expressly  *  or  impliedly ''  requires  his  full  official 

'  The  omission  of  the  words  ' '  before  me, "  in  the  jurat  was  held  a  fatal  de- 
fect in  Regina  «.  Bloxham,  6  Q.  B.,  528 ;  s.  c,  51  Eng.  Com.  L.  B.,  526. 

It  has  also  been  held  that  where  several  are  sworn  to  the' same  afBdavit 
the  jurat  should  show  that  each  deponent  was  sworn  by  the  officer  See 
Pardee  v.  Terrett,  2  Dowl.  Pr.  C,  903,  where  an  affidavit  was  held  insufficient 
because  it  would  be  consistent  with  the  jurat  that  only  one  of  the  deponents 
was  sworn;  Tindall,  C.  J.,  saying  that  perjury  could  not  be  assigned  on  such 
an  affidavit. 

The  U.  S.  Supreme  Court,  Equity  Bule  91,  provides  that  an  affirmation 
may  be  taken  in  lieu  of  an  oath  where  a  person  has  conscientious  scruples 
against  taking  an  oath.  The  New  York  Statute  does  not  authorize  affirma- 
tion except  in  case  of  a  person  who  declares  that  he  has  conscientious  scru- 
ples against  taking  an  oath  or  swearing  in  any  form  {Code  Civ.  Pro.,  §  847); 
but  it  is  not  essential  to  the  validity  of  the  affidavit  that  the  introduction  or 
jurat  should  show  that  affirmation  was  administered  instead  of  oath.  A 
person  affirming,  is,  under  the  New  York  Statute,  §  851,  "  lawfully  sworn  ; " 
and  see  People  v.  O'Reilly,  9  Abb.  N.  C,  77;  see  also  Loneyu  Bailey,  4%Md., 
10,  where  it  is  held  that  the  certificate  need  not  state  that  the  party  affirming 
"was  conscientiously  scrupulous  as  to  the  taking  an  oath,"  for  in  the  ab- 
sence of  proof  to  the  contrary,  it  wDl  be  presumed  that  the  officer  was  satis- 
fled  that  the  party  had  such  scruples  as  to  entitle  him  to  affirm  instead  of 
taking  an  oath  in  the  usual  form.  Contra  under  the  English  statute  expressly 
prescribing  the  statement.  Case  of  Prince  Henry.  49  L.  J.  B.,  Prob.  Div., 
167. 

In  Ross  «.  Wigg,  34  Run,  198,  it  is  held  that  an  officer  taking  an  affidavit 
without  the  State  for  use  within  the  State,  is  not  required  to  state  in  the  jurat 
that  he  knows  the  affiant,  or  has  satisfactory  evidence  of  his  identity,  as  re- 
quired in  acknowledgments  of  deeds. 

«  Doe  V.  Roe,  1  Chit.  Bep.,  228;  s.  c,  18  Bng.  Com.  L.  B.,  69;  Chase  v. 
Edwards.  2  Wend.,  283.  But  the  omission  of  the  date  is  not  fatal  where  it  is 
shown,  upon  objection  raised,  that  it  was  sworn  in  due  season  for  its  pur- 
pose. Schoolcraft  «>.  Thompson,  7  ^oM.  i¥.,  446.  The  date  of  the  jurat  may  be 
referred  to,  to  identify  the  date  of  the  affidavit.  Holmes  v.  London  &  Southw. 
Ry.  Co.,  6  I)owl.  &  L.  Pr.  B.,  536,  overruling  Hughes  ».  Browne,  1  id.,  788. 

"  Ladow  ».  Groom,  1  Ben.,  429. 

■>  Jackson  «.  Stiles,  3  Cat,  128;  s.  c,  Col.  &  C.  Cos.,  468. 

5  Crosier  v.  Cornell  Steamboat  Co.,  27  Sun,  215  (affirmed  in  92  Jf.  Y., 
626,  without  opinion) ;  Stoddard  ».  Sloan  (/o?sa,  1885),  22  Northw.  B.,  924; 
abst.  s.  c,  20  Cent.  L.  J.,  403. 

It  was  held  in  Hunter  «.  Le  Conte,  6  Cow.,  728,  732,  that,  the  fact  that  the 
officer  was  a  justice  of  the  peace  being  conceded,  his  omission  to  add  his 
official  character  to  his  signature  might  be  disregarded,  on  the  ground  that 
he  had  not  only  taken  the  affidavit,  but  that  the  clerk  had  received  and  ffled 
it ;  and  this  was  sufficient,  prima  facie,  to  shift  the  burden  of  proof.  See 
also  Mosher  v.  Heydrick,  45  Ba/rb.,  549 ;  s.  c,  30  How.  Pr.,  161. 

«  See  for  instance  the  N.  Y.  Statute  as  to  notaries,  on  p.  4  of  this  Volume. 

'  See  Willard  v.  Cramer,  36  Iowa,  33,  explained  in  Stoddard  v.  Sloan  (above 
cited). 
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title.  If  the  officer  is  an  officer  of  the  court  to  which  the  affi- 
davit is  offered,  as  for  instance  its  clerk,  the  court  may  take 
judicial  notice  of  his  signature,  and  even  disregard  his  omission 
to  add  the  word  clerk.^ 

"Where  a  party  is  served  with  a  copy  of  an  affidavit,  and  has 
an  opportunity  to  inspect  the  original  at  the  hearing,  it  is  no 
valid  objection  that  the  copy  omits  the  jurat.^ 

Where  the  affiant  is  a  lunatic,^  or  is  blind,^  or  deaf  and  dumb,' 
or  illiterate,  and  makes  his  mark,*  or  is  a  foreigner  and  does  not 
understand  the  English  language,'  it  is  obvious  that  a  special 
form  of  jurat  should  be  used  which  should  state,  according  to 
the  circumstances  of  the  case,  that  the  officer  had  examined  his 
mental  condition,  and  that  the  nature  and  contents  of  the  affi- 
davit were  made  known  to  him  in  some  proper  manner  (as  by 
reading  it  to  him,  or  making  its  contents  known  through  a 
sworn  interpreter,  &c.),  and  that  he  appeared  capable  of  under- 
standing and  to  understand  its  nature  and  contents. 


Under  the  New  Jersey  Statute  {Bev.  Si.  J!f.  J.,  740),  which  provides,  "  that 
any  oath,  affirmation,  or  affidavit,  required  or  authorized  to  be  taken  in  any 
suit  or  legal  proceeding  in  this  State,  when  taken  out  of  the  State,  may  be 
taken  before  any  notary  public,  *  *  *  and  a  recital  that  Tie  is  such  nota/ry 
public  in  the  jurat  or  certificate  of  such  oath  or  affidavit,  and  his  official  desig- 
nation affixed  to  his  signature,  and  attested  under  his  official  seal,  shall  be 
sufficient  proof  that  the  person  before  whom  the  same  is  taken  is  such  notary," 
the  omission  of  such  recital  has  been  held  fatal.  Sutherland  «.  Jersey  City  & 
B.  E.  Co.,  22  Fed.  Sep.,  357,  citing  Bowen  «.  Chase,  7  EUxtchf.,  355. 

'  Dyer  v.  Last,  61  III.,  179. 

'  Livingston  'o.  Cheetham,  2  Johns.,  479;  Union  Furnace  Co.  «.  Shepherd, 
2  Mill,  413;  Barker  v.  Cook,  16  Abb.  Pr.,  83,  84;  s.  c,  40  Barh.,  254;  25 
How.  Pr.,  190 ;  Bank  of  Havana  «.  Moore,  5  Hun,  624.  But  in  the  case  of  a 
verified  pleading  the  entire  copy  of  the  affidavit  of  verification  must  be 
served,  because  there  is  no  good  opportunity  for  inspecting  the  original. 
Graham  «.  McCoun,  5  How.  Pr.,  353.    See  p.  77  of  this  Volume. 

•■'  Matter  of  Christie,  5  Paige,  341,  242 ;  Matter  of  Cross,  2  Gh.  Sent.,  8. 

*  Matter  of  Christie  {above). 

'  Dan.  Ch.  Pr.  (4th  ed.),  897. 

« 1  TiMs  Pr.,  495;  3  Moult.  Oh.  Pr.,  551.    In ■».  Christopher,  11 

&,m.,  409;  s.  c,  34  Eng.  Oh.  Pep.,  409 ;  an  affidavit  was  ordered  to  be  taken 
off  the  file  because  a  marksman's  hand  had  been  guided  to  sign  his  name  at 
length;  but  our  practice  does  not  forbid  such  a  signature. 

'  1  Tidd's  Pr.,  495.  The  usual  jurat  is  sufficient  where  the  deponent  is  of 
peculiar  religious  belief,  so  that  the  common  form  of  oath  is  not  used.  Fry- 
att  v.  Lindo,  3  Edw.  Oh.,  339.  Although  some  stress  was  laid  in  this  case, 
which  was  a  peculiar  one,  on  the  force  of  the  word  "  duly,"  in  the  jurat, 
which  is  not  commonly  inserted,  yet  in  an  ordinary  case  a  certificate  that  de- 
ponent was  sworn,  certainly  imports  that  the  ceremony  of  the  oath  was  a  valid 
and  not  a  void  one. 
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23.  Authentication  of  officer's  power,  (&c.,  within  the  State.] 
— An  affidavit  appearing  to  be  regularly  taken  before  a  proper 
officer,  within  the  State  in  whose  court  the  affidavit  is  offered, 
and  duly  certified  by  him,  is  received  by  the  court  without 
other  authentication,  even  though,  were  it  an  acknowledgment, 
a  county  clerk's  certificate  to  his  official  character  and  signa- 
ture would  be  required  because  of  its  being  taken  in  another 
county.^ 

24.  Affidamits  taken  without  the  State; — who  may  tahe.'\— 
In  the  absence  of  statutory  provisions,  the  practice  of  the 
courts  has  been  to  receive  an  affidavit  taken  outside  of  the 
jurisdiction  of  the  court,  provided  it  is  shown  that  the  person 
taking  it  is  authorized  to  administer  an  oath  by  the  law  of  the 
country  where  the  affidavit  is  taken,  and  provided,  also,  that 
the  signature  of  such  person  is  properly  verified,  and  there  is 
some  evidence  to  show  that  he  has  the  official  character  he 
assumes.  Such  evidence  may  consist  of  the  affidavit  of  a 
resident  of  the  country  where  the  affidavit  is  to  be  used,  that 
the  officer  has  the  official  capacity  he  assumes,  or  a  certificate  to 
the  same  effect  made  by  some  competent  public  officer  of  the 
country  where  the  affidavit  was  taken,  which  certificate  should 
be  verified  by  the  foreign  minister  or  consular  agent  of  the 
country  where  the  affidavit  is  to  be  used,  or  by  the  affidavit  of 
some  impartial  person  who  knows  that  such  certifying  public 
officer  has  the  official  capacity  which  he  assumes.* 

Under  the  New  York  sto^wfe,*  to  ascertain  who  may  take  an 
affidavit  without  the  State,  to  be  used  in  court  within  the  State, 
we  must  refer  to  the  statutes  of  that  State  authorizing  acknowl- 
edgments to  be  taken  without  the  State  to  be  used  within  it.* 

In  general  the  test  is,  power  to  take  an  acknowledgment  for 
use  and  record  in  the  place  where  taken  ;  but  there  are  a  num- 

'  Crosier  ii.  Cornell  Steamb.  Co.,  27  Hun,  215,  aff'd,  it  seems,  in  92  N.  Y., 
636,  without  opinion.  See  also  Hay  ward  v.  Stephens,  1  WeeUy  Notes,  318; 
In  re  Goss,  lb.,  256;  s.  C,  12  Jur.,  N.  8.,  595 ;  to  the  effect  that  where  an  affi- 
davit is  taken  within  the  dominions  of  the  crown,  no  certificate  of  the  seal  or 
signature  of  the  official  is  required. 

«  1  Ban.  Ch.  Pr.,  Uh  ed.,  892,  and  cases  cited. 

^  N.  Y.  Code  Civ.  Pro.,  §  844  (below  quoted). 

''  Who  these  officers  are  up  to  Jan.  1, 1886,  is  stated  on  pp.  4  and  5  of  this 
volume. 
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ber  of  officers  whose  power  is  declared  by  the  N.  Y.  statutes, 
specifically,  such  as  judges  of  the  Supreme  Court  of  the  United 
States,  mayors  of  cities,  judges  of  courts  of  record  in  Canada, 
&c.,  irrespective  of  their  power  to  take  acknowledgments  for 
use  within  their  own  jurisdictions. 

25.  — Jurat.] — The  jurat  of  an  affidavit  taken  without  the 
State  is  usually  more  formal  than  one  taken  within  the  State ; 
but  the  New  York  statute  simply  requires  in  this  respect  that 
the  affidavit  be ''  certified  by  him  [the  officer  taking  it]  to  have 
been  taken  before  him."  It  is  usual  to  state  the  officer's  full 
title,  and  if  his  seal  is  used,  it  is  well  to  mention  it. 

The  provisions  of  the  statute  governing  the  certificate  made 
by  the  officer  on  taking  an  acknowledgment  do  not  apply  to 
that  made  on  taking  an  affidavit.  Hence  it  is  unnecessary  for 
him  to  certify  to  the  fact  that  the  affiant  was  known  to  him  or 
proved  to  him  to  be  the  person  described  in  it,  &c.* 

26.  —  authenUcation  of  officer' s power,  c&c] — In  reference 
to  the  supplementary  certificate  authenticating  the  officer's 
power  to  act  and  the  genuineness  of  his  signature,  we  are 
however  governed  by  the  statutes  relating  to  acknowledgments, 
and  whenever  an  acknowledgment  would  require  such  authen- 
tication, an  affidavit  will.^ 

'  Ross  B.  Wigg,  34  min,  192, 198. 

°  Harris  v.  Durkee,  5  Civ.  Pro.  B.  (BrowTie),  376.  (Statement  that  officer 
was  "  acting  notary,"  not  that  he  was  a  "  notary  public,"  and  omission  to 
state  that  he  was  authorized  to  take  acknowledgments  or  aiHdavits  in  the 
place  where  he  acted,  held  fatal.    Also  held  not  amendable:  but  query.) 

Williams  w.Waddell,  5  Civ.  Pro.  S.  (Browne),  191.  (Omission  to  state  that 
he  was  authorized  to  take  acknowledgment,  &c.,  where  he  acted,  held  fatal. 
Whether  extrinsic  proof  by  producing  the  statute  of  the  State  under  §  943 
would  make  a  case  for  amendment  under  §§  721,  &c.,  query.  See  Lawton  v. 
Kiel,  51  Ba/rb.,  30,  where  such  amendment  was  allowed.) 

In  Phelps  ».  Phelps,  6  Civ.  Pro.  R.  (Browrie),  117,  the  complaint  (upon 
which  was  based  an  order  for  publication  of  the  summons)  was  verified  be- 
fore a  clerk  of  court  in  another  State,  and  accompanied  by  a  certificate  pur- 
porting to  be  signed  by  the  chief  justice  of  the  State,  to  the  effect  that  the 
person  who  took  the  affidavit  was  the  proper  person  to  make  out  and  certify 
copies  of  all  records,  &c.  Held,  that  the  certificate  was  defective,  and  the 
complaint  was  to  be  regarded  as  unverified;  that,  so  regarded,  the  judge  had 
no  jurisdiction  to  grant  the  order  for  publication,  and  the  proceedings  there- 
under were  unauthorized  and  void. 

The  practitioner  who  has  to  test  the  validity  of  affidavits  in  past  litigation 
affecting  titles,  &c.,  as  well  the  reader  who  would  trace  the  changes  in  the 
law  so  as  better  to  understand  the  existing  rule,  will  notice  that  the  Bevised 
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27.  Papers  sent  for  oath  without  the  State.] — When  an 
affidavit,  or  a  paper  requiring  verification,  is  sent  without  the 

Statutes  of  New  York  (1830)  contained  the  following  provision,  which  until 
1863  exclusively  regulated  this  subject : 

"  In  cases  where  by  law  the  afflfdavit  of  any  person  residing  in  another 
State  of  the  United  States,  or  in  any  foreign  country,  is  required,  or  may  be 
received  in  judicial  proceedings  in  this  State,  to  entitle  the  same  to  be  read,  it 
must  be  authenticated  as  follows  : 

"1.  It  must  be  certified  by  some  judge  of  a  court  having  a  seal,  to  have 
been  subscribed  and  taken  before  him,  specifying  the  time  and  place  where 
taken. 

' '  2.  The  genuineness  of  the  signature  of  such  judge,  the  existence  of  the 
court,  and  the  fact  that  such  judge  is  a  member  thereof,  must  be  certified  by 
the  clerk  of  the  court  under  the  seal  thereof."  3  B.  8.,  396,  §  25;  same 
Stat..  Zld.,  Uhed.,  641." 

An  Act  of  1863,  c.  246,  §  8,  which  went  into  effect  April,  29,  1863,  pro- 
vided that  ' '  Every  person  who  in  foreign  countries  is  authorized  by  law  to 
take  and  certify  the  acknowledgment  and  proof  of  deeds,  shall  also  have 
power  to  administer  oaths  and  affirmations  to  be  read  in  evidence  and  used  in 
any  of  the  courts  of  this  State,  or  otherwise." 

To  the  foregoing  provision  of  the  Revised  Statutes  was  added  a  clause  in 
1865  (Z.  1865,  c.  421,  g  3),  allowing  affidavits  made  before  the  U.  S.  Consul 
for  Paris,  France,  to  be  used,  if  simply  certified  by  his  certificate  having  his 
official  seal  annexed. 

In  1869  was  enacted  a  statute  (X.  1869,  c.  133),  providing  that  in  other 
States  and  Territories  affidavits  may  be  taken  and  certified  by  any  officer  au- 
thorized by  the  laws  of  such  State  or  Territory  to  administer  oaths,  &c.  A 
certificate  of  clerk,  &c.,  was  required,  as  to  official  character  and  authority 
and  handwriting,  and  that  the  affidavit  was  taken  according  to  the  law  of  the 
place  of  taking.    (Passed  and  took  effect  April  7, 1869.) 

This  gave  an  additional  method  for  taking  affidavits  without  this  State 
and  in  the  United  States,  and  did  not  prevent  resort  to  the  foregoing  pro- 
vision of  the  Revised  Statutes. 

In  1877,  when  the  first  part  of  the  Code  of  Civil  Procedure  took  effect, 
the  above  provision  of  the  Revised  Statutes,  and  the  Acts  of  1865  and  1869. 
were  repealed  (L.  1877,  c.  417,  pp.  468,  473-475),  and  the  provision  of  that 
code  was  adopted,  intended  to  make  the  general  rule  as  to  what  officers  might 
take  acknowledgments  and  what  might  take  affidavits,  uniform,  and  require 
the  same  authentication  of  authority,  &c.,  in  both  cases  (Ross  v.  Wigg,  34 
JHan,  193, 198).    That  provision  is  as  follows:  .     ,  . 

"An  oath  or  affidavit  required,  or  which  may  be  received,  m  an  action, 
special  proceeding,  or  other  matter,  may  be  taken  without  the  State,  except 
where  it  is  otherwise  specially  prescribed  bylaw,  before  an  officer  authorized 
by  the  laws  of  the  State  to  take  and  certify  the  acknowledgment  and  proof 
of  deeds,  to  be  recorded  in  the  State;  and,  when  certified  by  him  to  have 
been  taken  before  him,  and  accompanied  with  the  like  certificates,  as  to  his 
official  character  and  the  genuineness  of  his  signature,  as  are  required  to  en- 
title a  deed  acknowledged  before  him  to  be  recorded  within  the  State,  may 
be  used  as  if  taken  and  certified  in  this  State,  by  an  officer  authorized  by  law 
to  take  and  certify  the  same."    Code  Civ.  Pro.,  §  844.  ■ 

The  requirements  of  the  statute  as  to  acknowledgments,  m  respect  to  the 
contents  of  the  certificate  of  the  officer  taking  it,  do  not,  however,  apply  to 
the  certificate  of  the  like  officer  taking  an  affidavit  (Rossj).  Wigg,  34  Hun, 
192  198)  In  other  words,  to  ascertain  who  may  take  an  affidavit  without  tue 
State  for  use  within  it,  we  are  now  governed  by  the  statutes  as  to  taking  ac- 
Jmowledgments  without  the  State  for  use  withm  it ;  for  the  contents  of  his 
certificate  we  are  not,  but  for  the  mode  of  authenticating  his  power,  his  sig- 
nature, and  the  conformity  to  local  law,  again,  we  are. 
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State  to  be  sworn  to,  instructions  as  to  what  officer  may  take  it, 
and  what  authentication  it  needs,  if  any,  in  the  State  where 
taken,  had  better  be  sent  with  it. 

28.  The  test  of  suffioienGy.] — A  substantial  compliance  with 
the  provisions  of  a  statute  as  to  the  formalities  of  an  affidavit 
is  generally  held  sufficient.^  The  test,  which  ought  always  to 
be  strictly  applied,  is  whether  an  indictment  for  perjury  would 
lie  on  the  affidavit.  If  it  would,  the  affidavit  need  not  be 
excluded.  If  it  would  not,  then,  no  matter  how  technical 
the  objection  on  which  the  deponent  could  escape  punishment, 
the  affidavit  ought  to  be  excluded.  And  such  an  objection 
should  not  be  allowed  to  be  cured  by  any  amendment  short  of 
re-swearing  the  affidavit  or  supplying  other  proof. 

Much  of  the  conflict  in  the  cases  results  from  not  regarding 
the  importance  of  the  test  above  stated. 

29.  Second  use  of  an  affida/ait ;  mid  re-swecM'mg.'] — There 
is  no  positive  rule  that  an  affidavit  cannot  be  twice  used  in  the 
same  cause.*  Thus,  upon  a  second  application  for  a  warrant  of 
attachment  as  a  personal  remedy  in  an  action,  an  affidavit  may 
be  used  which  has  already  been  used  a  short  time  previously 
upon  the  first  application  on  the  same  facts,  for  a  warrant  of 
attachment  which  proved  void  because  of  a  failure  to  comply 
with  an  order  as  to  time  allowed  for  service  by  publication.' 
And,  in  general,  where  the  same  facts  are  material  to  the 
second  use  of  the  affidavit,  and  the  interval  of  time  since  the 
previous  use  is  not  so  long  as  to  raise  a  doubt  as  to  the  contin- 
uous existence  of  the  same  state  of  facts,  and  where  perjury 
could  be  assigned  upon  such  second  use,  an  affidavit  may 
generally  be  thus    used.*    But  affidavits  of    merits    are  an 

'  Belden  v.  Devoe,  13  WeTid.,  233  ;  Manufacturer's,  &c..  Bank  ■b.  Cowden, 
3  Hill,  461 ;  Boss  v.  Wigg,  84  Hun,  193, 198.  Compare  Hatcher  v.  Rocheleau, 
18  N.  F.,  86;  8.  P.,  Carpenter  ®.  Dexter,  8  Wall.,  513  (acknowledgment). 

«  Mojarrieta  v.  Saenz,  80  N.  T.,  547,  551. 

<  Barnard  «.  Heydrick,  3  AbK  Pr.,  If.  S.,  47;  s.  c,  49  Barb.,  63  (holding 
an  affidavit,  in  the  present  cause,  to  non-residence,  alleged  on  information 
and  belief,  coupled  with  a  positive  affidavit  made  in  a  prior  cause,  sufficient); 
Mojarrietau  Saenz  (oJose) ;  Langston  ».  Wetherell,  liM,  &  W.  104'  Colver 
n.  Van  Valen,  6  Bow.  Pr.,  103,  104. 

United  States  Supreme  Court  Equity  Rule  80,  is  to  the  effect  that  all  af- 
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exception  to  this  rule,  and  without  some  statutory  provision 
or  rule  of  court,  can  be  used  but  once.^ 

And,  as  a  matter  of  caution,  it  is  better  to  have  the 
deponent  re-swom  to  the  same  affidavit  whenever  it  is  to  be 
used  a  second  time.^ 

Since  perjury  can  only  be  assigned  of  that  which  was  mate- 
rial to  the  issue,  even  when  an  affidavit  is  available  for  use  twice, 
without  being  re-sworn,  it  is  not  evidence,  on  the  second  use  of 
it,  as  to  any  fact  not  material  on  the  first  use. 

30.  Amending.] — The  usual  and  convenient  mode  of  amend- 
ing an  affidavit  in  matters  of  form  and  authentication  is  to  have 
leave  to  withdraw  it  and  have  it  re-sworn,  or  re-certified  and 
re-filed,  or,  if  the  error  was  by  or  before  the  clerk,  authoriz- 
ing him  to  correct  the  record.  The  same  mode  may  be 
resorted  to,  to  insert  new  allegations ;  but  for  all  amendments 
in  substance  it  is  usually  better  to  give  leave  to  file  a  new  or 
additional  or  supplementary  affidavit.^ 

The  power  of  the  court  is  usually  defined  by  statute.  The 
State  statute,  or  practice  under  it,  is  not  however  strictly  binding 
upon  the  United  States  Circuit  Court  within  the  State ;  *  but 
that  court  may  exercise  its  own  powers  of  amendment,  even  in 
cases  where  the  State  court  could  not  or  would  not.^ 


fidavits,  depositions  and  documents  which  have  been  previously  made,  read  or 
used  in  the  court  upon  any  proceeding  in  any  cause  or  matter,  may  be  used 
before  the  master. 

'  WCojv.  Hyde,  8  Cow.,  68;  Cutler  «.  Biggs,  3  mil,  409;  Eobinson  v. 
Sinclair,  1  Sow.  Pr.,  106. 

By  New  York  General  Bule  23,  however,  when  an  affidavit  of  merits  has 
once  been  filed  and  served,  no  other  is  necessary.  But  on  making  a  motion 
such  service  and  filing  must  be  shown  by  affidavit. 

'  But  re-signing  by  deponent  is  not  essential.  See  p.  31,  of  this  volume, 
note  1. 

'  Consult  on  this  point  Clickman  v.  Clickman,  1  N.  Y.,  611  (holding  that 
an  affidavit  is  not  a  "  proceeding  "  within  the  statute  of  amendments);  N.  T. 
Code  Gin.  Pro.,  %  734,  &c.;  and  Tawcett  v.  Vary,  59  N.  T.,  597  (sanctioning 
amendment  by  supplying  omission  of  jurat,  and  saying  that  the  court  had 
the  power  both  by  the  statute  and  previously). 

Clement  ».  Ferenback,  1  City  Ct.,  511  (sanctioning  amendment  by  supply- 
ing vejiue,  though  it  is  an  essential  part). 

See,  also,  Matter  of  Buffalo,  78  N.  T.,  363,  for  inherent  power  of  court  to 
amend  its  own  proceedings.    Also  see  p.  59  of  this  vol. 

*  U.  8.  B.  8.,  §  914,  as  to  uniformity  of  practice,  only  requires  the  practice, 
&c.,  to  conform  "  as  near  as  may  be." 

'  Erstein  v.  Kothscbild,  S3  Fed.  R,  61  (allowing  amendment  by  adding  es- 
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In  a  contest  as  to  leave  to  amend,  the  main  question  is 
usually  on  the  propriety  of  allowing  an  Order  or  process  that 
has  been  granted  without  the  necessary  evidence,  to  be  sustained 
by  subsequently  supplying  the  necessary  evidence;  and,  in 
making  such  an  amendment,  it  should  be  noticed  that,  consid- 
ered as  evidence,  allegations  in  the  present  tense  are  interpreted 
as  relating  to  the  time  of  amendment  or  oath ;  and,  if  it  be 
desired  to  show  a  fact  existing  at  the  time  of  the  original  ap- 
plication, the  allegations  should  be  so  expressed.^ 


Form  No,  11, 
Commencement  and  end  of  affidavit, 

ITitle,  <&€.,  as  in  Form  28,^,  74.J 

[City  and]  county  of  ,  ss. : 

John  Doe,   of  ,   [and,  if  there  a/re  two  affiamts, 

Eichard  Roe,  of  ,  severally]  *  being  duly  sworn, 

says,  [each  for  himself]'  that  he  is  an  agent  of  the  plaintiffs 
[or  other  description  of  the  affioM]. 
[Mere  state  facts.} 

JoHK  Doe, 

EicHAED  EoE,  his  X  mark. 

[Subscribed  and]*  Sworn  [or,  affirmed]  before 
me,  [an  officer  who  certifies  as  to  onl/y  one  or 
more  of  several,  will  insert  by  ,]  this 

day  of  ,188-, 

John  Stiles,  Com'r  of  Deeds.^ 

sential  allegation  to  aflSdavit  to  sustain  attachment,  though  the  State  courts 
construed  their  statute  as  precluding  it). 

'  See,  for  instance,  Crouch  v.  Crouch,  9  Iowa,  269 ;  Wadsworth  v.  Cheeny, 
10  Id.,  357 ;  Robinson  v.  Burton,  5  Kans.,  293. 


'  An  afSdavit  made   by  several         '  This  form  of  jurat  is  supported 

better  show  that  tbey  vieie  severally  by  Jackson  v.  Gumaer,  2  Cow.,  552, 

sworn.    Pardee  v.  Territt,  5  M.  d;  Q.,  where  it  was  held  sufficient  even  un- 

291 ;  B.  c,  44  JSng.  Com.  L.  B.,  159.  der  a  statute  requiring  the  officer  "  to 

'  That  this  is  the   proper  form  subscribe  his  name  to  a  certificate  un- 

where  several  depose,  see  Kincaid  v.  demeath  the  same  purporting  that 

Kipp,  1  Duer,  692;  s.  c,  11  iV.  T.  the  person  making  the  affidavit  had 

Leg.  Obs.,  313.  appeared  before  him  and  made  oath 

<In  affidavits  for  the  New  York  to  the  same;"  and  although  the  offl- 

courts,  the  words  "Subscribed  and"  cer,  instead  of  adding  his  full  official 

are  not  commonly  used.  title,  had  added  only  ' '  Comsr.,  &c." 


COMMON  FORMS— III.  AFFIDAVlTa  41 

Form  No.  12. 

Jurat,  where  the  deponent  is  a  lunatic.' 

[Subscribed  and]'  Sworn  before 
me,  this        day  of        ,  188  , 

1  having  first  examined  the  de- 
ponent, a  lunatic,  as  to  the  state 
of  his  mind,  and  he  appealing 
to  me  to  be  now  of  sound  mind, 
capable  of  understanding,  and 
actually  understanding,  the  na- 
ture and  contents  hereof. 

John  Stiles, 

Com'r  of  Deeds. 

Form  No.  13. 

Jurat,  where  the  deponent  is  blind,*  or  illiterate.* 

[Subscribed  and]  '  Sworn  before 
me,  this  day  of  ,  188  ,  the 
same  having  been  in  my  pres- 
ence [or,  by  me]  read  to  the  de- 
ponent, he  being  blind  [or,  illit- 
erate], and  he  appearing  to  me 
to  understand  the  same. 

iSignaktre  as  dbove."] 

Form  No.  14. 
Jurat,  where  the  deponent  is  a  foreigner.^ 

[Subscribed  and] '  Sworn  before 
me,  this  day  of  ,  188  ,1 
having  first  sworn  M.  N.,  an  in- 
terpreter, to  interpret  truly  the 
same  to  the  deponent,  who  is  a 
foreigner,  not  understanding  the 
language,  and  he  having  so  in- 
terpreted the  same  to  deponent. 
[^Signature  as  above.1 

*  Matterof  Cliristie,  5  Paige,  241 ;         '  1  IMd's  Pr.,  495.    Appropriate 
Matter  of  Cross,  3  Ch.  Sent.  3.  where  the  affidavit  is  taken  before  a 

2  In  affidavitsf  or  the  New  York    judge  or  judicial  officer. 

courts  the  words  "  subscribed  and  "         Whether  an  officer  who  does  not 

are  not  commonly  used.  act  judicially,  but  merely^  by  virtue  of 

'  Matter  of  Christie,  5  Paige,  241.  a  statutory  power  to  administer  oaths, 

*1  Ti(U^8  Pr.,  495;   Blenkam  v.  &c.,  can  act  through  an  interpreter,  is 

LongstafiE,  54  L.  J.,  Ch.  Div.,  516 ;  B.  not,  perhaps,  settled.     See  p.  6  of 

c,   52£.T.JS.,M,S.,681.  this  volume. 
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Form  No.  15. 

Jurat  of  affidavit  taken  without  the  State,  before  a  Commissioner,  for 
A        use  within  the  State. 

The  above  affidavit  was  [subscribed  and]*  sworn  to  before  me, 
the  undersigned,  a  commissioner  for  the  State  of  New  York,  re- 
siding at  ,  in  the  State  of  ,  at  said  city,  this  of 
,188  . 
In  witness  whereof  I  have  hereunto  set  ray  hand  and  official 
j  Official  I      seal,  the  day  and  year  aforesaid. 
(    seal.    )                 [^Signature  a/nd  title  of  Gonvmissioner.'] 

[Add  oMthentication  hy  certificate  of  Secretwry  of  State, 
si/miia/r  to  that  for  wn  aohnowledgment ;  seep,  12,  of  this  vol.'] 

Form  No.  16. 

Jurat  of  affidavit  for  use  in  New  York  taken  without  the  State,  be- 
fore a  Mayor,  needing  no  further  authentication.    (N.  Y.  Statutes.) 

The  above  affidavit  was  [subscribed  and]  *  sworn  to  before 
me,*  the  undersigned,  the  Mayor  of  the  city  of  ,  in  the 

county  of  ,  and  State  of  ,  at  said  city,*  this 

day  of    _        ,  188  . 

In  witness  whereof  I  have  hereunto  set  my  hand  and  af- 
j  Seal  of )  fixed  the  seal  of  said  city  the  day  and  year  af  ore- 
\   city.    J      said. 

[Signature  and  full  title  of  Mayor.] 

Form  No.  17. 

Jurat  of  affidavit,  for  use  in  New  York,  taken  before  a  Judge,  in 

Canada.' 

The  above  affidavit  was  subscribed  and  sworn  to  before  me, 

the  undersigned,  the  judge  of  the  court  of  the  county  of 

,  the  same  being_  a  court  of  record  of  the  province  of 

,  in  the  Dominion  of  Canada,  having  a  seal,  at  the 

court  house  in  ,  this  day  of  ,188. 

[Signature  and  title  of  Judge.] 

'  In  affidavits  for  the  New  York  rule  that  the  court  could  not  take  ju- 

courts  the  words  "subscribed  and"  dicia)  notice  of  a  venue  out  of  the 

are  not  commonly  used.  jurisdiction,  it  is  well,  and  in  some 

'  See  p  35,  paragraph  34.  cases  essential,  to  insert  it  in  the  body 

2  The  place  might  be  inferred  from  of  a  certificate  made  abroad. 

the  venue,  but  in  deference  to  the  old  ■•  See  note  on  p.  43, 
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Form  No.  18. 

Authentication  thereof,  by  clerk.' 

Dominion  of  Canada,  ) 
Province  of  ,  v  ss.  : 

County  of  ,  ) 

I,  M.  N.,  who  am  clerk  of  the  court  of  the  county  of 

,  in  said  province  of  ,  hereby  certify  that  said 

court  of  the  county  of  is  a  court  of  record  of 

said  province  of  ,  in  the  Dominion  of  Canada,  and  the 

said  court  has  a  seal ;  that  E.  F.,  Esq.,  is  the  judge  of  said 
court ;  that  I  am  well  acquainted  with  the  handwriting  of  such 
judge,_  and  verily  believe  the  signature,  E.  F.,  to  the  above 
jurat,  is  his  genuine  signature. 

Witness  my  hand  and  the  seal  of  said  court,  at  the  city  of 
,  in  said  province  of  ,  this  day  of 

\8ealof)      18  ^  J  , 

\  court,  f  [/Signature  and  title  of  clerk] 

Form  No.  19. 

Jurat  of  affidavit,  taken  without,  for  use  within  the  States  of  Con- 
necticut, Maine,  Massachusetts,  New  Hampshire  or  Vermont  (be- 
fore Commissioner  for  such  State). 

State  of  ,  | 

County  of  ,  f  **■  •' 

{JVame  of  place],  [date].  Then  personally  appeared  the 
above  named^  ,  and  made  solemn  oath  that  the  fore- 

going affidavit  by  him  subscribed  is  true. 

Before  me  [signature  and  title  and  seal  of  officer]. 

Form  No.  20. 

Jurat  of  affidavit  taken  without  New  Jersey  for  use  within  New  Jer- 
sey :  (before  Commissioner  for  New  Jersey). 

Subscribed  in  my  presence  and  sworn  to  before  me  on  this 
day  of  5  18     ,  at  [name  of  place,  town,  county, 

am,d  State],  I  being  duly  authorized  under  and  by  virtue  of  the 
laws  of  New  Jersey  to  take  the  same. 

[8ignai/u/re,  title  and  seal  of  officer.] 

'  These  forms  of  jurat  and  certifl-  of  the  clerk's  certificate  followed  the 
cate  were  sustained  in  Ross  «.  Wigg,  language  of  the  statute  less  literally 
34  Eun,  193,  although  the  last  clause    than  in  the  forms  given  above. 
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Table  of  Authorities 


OBJECTIONS  TO  THE  SUEFICIENCT  OF  AFFIDAVITS. 

[The  practitioner  will  find  it  useful  to  note  that,  as  a  general  rule, 
objections  which  go  to  the  competency  of  the  affiant  or  the  formality 
of  the  paper,  are  available  as  preliminary  objections ;  and  if  sus- 
tained may  prevent  the  reading  of  the  affidavit,  and  if  not  seasonably 
raised  may  in  some  cases  be  held  to  have  been  waived ;  while  ob- 
jections to  the  substance  of  the  allegations  usually  go  only  to  the  co- 
gency of  the  evidence,  and  are  not  available  as  preliminary  objec- 
tions (except  perhaps  where  the  allegation  is  jurisdictional) ;  hence 
are  not  waived  by  not  being  raised  till  argument. 

In  considering  the  application  of  the  authorities,  whether  to  a 
preliminary  objection  or  a  jurisdictional  question,  it  is  to  be  borne 
in  mind  that  there  are  many  defects  which  ought  to  lead  the  court 
to  refuse  to  act  on  the  affidavit,  until  they  have  been  supplied,  but 
which,  nevertheless,  if  the  affidavit  has  been  acted  on  without  re- 
gard to  them,  are  not  ground  for  impeaching  the  proceeding  had,  nor 
a  defense  to  an  indictment  for  perjury.] 


Point  of 
Objection. 


Title, — when 
there  ought 
to  be  none. 


Objection 


Sustained. 


Not  Sustained.' 


Humphrey  v.  Cande,  3  Cow., 

509  (no  suit  pending). 
Haight  «.  Turner,  3  Johns., 

371  (mandamus). 
People  v.  Dikeman,  7  How. 

iV.,  134  (mandamus). 
People  ®.  Tioga  0.  P.,  1  Wend., 

391  (mandamus). 
MilUken  v.  Selye,  3  Den.,  Si 

(replevin:  but  entitling  in 

the  action  is  now  proper;  JV". 

r.  Code  Civ.  Pro.,  §  1694). 
Stacy  ®.  Famham,  3  Ebw.  Pr., 

36  (ditto). 

Blake  Crusher  Co.  ®.  Ward,  1 
Am.  L.  T.,  N.  &,  438  (re- 
jecting title  as  siu-plusage 
would  have  impaired  mean- 
ing). 


Quarles  d.  Robinson,  1  OTumM., 
39,  33,  n.  (objection  sanc- 
tioned by  Ch.  J.,  but  case 
disposed  of  on  another 
point, — the  court  doubting. 


Pindar  v.  Black,  4  Bam.  Br., 
95  (title  rejected  as  surplus- 
age). 

City  Bank  t.  Lumley,  38  Horn. 
Pr.,  397  (arrest :  title  held 
proper  as  if  action  were  be- 
gun). 
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Table  oi"  AtrrHOKiTiES  on  Objections  to  A:e¥u>AVi'r6:— continued. 


Point  of 
Objection. 


Title, — lack 
of. 


-omission  to 
name  court 
in. 


Objection 


Sustained. 


Not  Sustained, 


Hawley  v.  Donnelly,  8  Paige, 
415,  417  (compare  K  Y. 
Code  Cii).  Pro.,  §  728, below). 

Buerk  ■».  Imhaeuser,  10  Pat 
Off.  Gas.,  907. 

Irroy  v.  Nathan,  4  K  B.  Smith, 
68;  Burgess  v.  Stitt,13  How. 
Pr.,  401  (omission  of  title 
in  affidavit  not  indicating 
who  were  parties,  fatal). 


_  Code  Civ.  Pro.,  %  728, 
' '  the  want  of  a  title,  or  a  de- 
fect in  the  title,  of  an  afflda- 
vit  does  not  impair  it,  if  it 
intelligibly  refers  to  the  ac- 
tion or  special  proceeding  in 
which  it  is  m,ade."} 


Kearney  v.  Andrews,  6  Wise, 
23  (omission  of  parties' 
names  in  title  not  material 
where  they  were  correctly 
described  in  the  body ;  error 
to  disregard  the  affidavit). 

Shook  V.  Kankin,  6  Piss.,  477; 
B.  c,  8  Chic.  L.  N,  345,  3 
Gent  L.  J.,%\(i;  3  i.  &  Eq. 
Beporter,  236,  238  (lack  of 
title  at  time  of  swearing  to, 
disregarded;  it  being  shown 
that  affiant  knew  the  affida- 
vit was  made  for  use  in  the 
cause,  and  it  being  pre- 
sumed that  counsel  to  whom 
it  was  forwarded  had  au- 
thority to  insert  title). 

Yard  «.  Bodine,  3  Ewrr.,  N. 
J.,  490  (lack  of  title  in  affi- 
davit of  good  faith  of  ap- 
peal should  be  disregarded, 
because  justice  had  accept- 
ed the  affidavit  and  sent  it 
up  with  the  papers,  thus 
identifying  the  cause ;  lack 
of  title  held  not  to  impair, 
because  perjury  could  be 
assigned  on  proper  aver- 
ments ;  though  it  would  be 
otherwise  of  a  title  in  the 
wrong  cause). 

King  ■».  Harrington,  14  Mich., 
532  (affidavit  of  service,  in- 
dorsed upon  and  referring 
to  the  paper,  a  copy  of 
which  had  been  served). 

Filer  &  Stowell  Co.  v.  Sohns 
( M«(;.,1885),  23  Northw.  B., 
135  (affidavit  written  at  the 
foot  of  an  entitled  paper 
and  referring  to  "defend- 
ant above  named  "). 

Yard  v.  Bodine,  3  Earr.,  N. 
J.,  490,  492  (dictum  that  it 
is  not  enough  to  write  it  on 
the  back  of  a  paper  without 
any  reference  to  identify 
it). 


Kearney  v.  Andrews,  5  Wise., 
23  (being  in  a  justice's  coiirt 
where  loose  practice  is  in- 


46 


ABBOTT'S  NEW  PRACTICE, 


Table  of  AuTHOErTiES  on  Objections  to  Ajpidatits': — continued. 


Point  of 
Objection. 


Objection 


Sustained. 


Not  Sustained. 


TitIjE— cont'd. 


omissaon 
of  parties' 
names  in. 


—  or  mistake. 


transposi- 
t  i  o  n  of 
names. 


■  insertion  of 
name  of  an 
original  par- 
ty who  had 
been  omit- 
ted. 


in    another 
cause. 


May  V.  Prinsep,  11  Jur.,  1032 
(omission  of  some  of  the 
names  with  nothing  to  rep- 
resent them,  fatal). 

Arnold  v.  Nye,  11  Mich.,  456 
(omission  of  name  of  second 
defendant,  substituting  et 
al.,  fatal)- 

Watson  ».  Keissig,  24  III., 
281  (misnomer  of  first  de- 
fendant as  Alanson,  instead 
of  Alonzo,  &c.,  and  omis- 
sion of  name  of  others,  sub- 
stituting "  et  al."). 


Parkman  v.  Sherman,  1  Cat., 
344  (transposing  plaintiff's 
and  defendant's  names,  fa- 
tal, as  nothing  indicated  the 
mistake). 


Whipple  «.  Williams,  1  Mich., 
115  (motion  denied  because 
of  this  error  in  moving  affi- 
davits for  perjury  would 
not  lie). 


Dunham  ®.  Rappleyea,  1  Sarr., 
iV.  /-,  75  (in  action  by  A.  v. 
B.,  in  trespass:  affidavit  en- 
titled "A.  V.  B.  in  debt," 
fatal,  because  it  showed 
affidavit  was  not  in  the 
cause  at  bar:  dictum  that 
omitting  title  might  not 
have  been  fatal);  approved 
inS-HowT.,  W.  J.,  491. 

Lumbrozo  v.  White,  1  Dick., 
150  (affidavit  of  absence,  to 
found  order  for  substituted 


evitable,  perjury  would  be 
assignable  on  proper  aver- 
ments that  the  affidavit  was 
made  in  such  court;  hence, 
error  to  disregard  affidavit 
because  court  was  not 
named  in  title). 


White  V.  Hess,  8  Paige,  544 
(omission  of  names  repre- 
sented by  "  and  others  "  al- 
lowable). 


Gray  v.  Coombs,  14  Eng.  L.  & 
.Sj.  (misspelling  disregarded 
as  idem,  aonans);  see,  also, 
Code  Uiv.  Pro.,  §  728  {aiove). 


Ryers  ■o.  Hillyer,  1  Oat.,  112 
(such  defect  in  notice  cured 
by  a  properly  entitled  affi- 
davit annexed). 


Hawes  v.  Bamford,  9  Sim., 
653;  s.  C-,  16  Eng.  Oh.  Sep., 
653  (fact  that  a  party  was 
struck  out  of  the  cause  af- 
ter an  affidavit  with  his 
name  in  the  title  had  been 
made,  no  objection  to  sub- 
sequent use  of  the  affida- 
vit). 


Exp.  Metzler,  5  Cow.,  287  (mo- 
tion in  action  on  bail  bond 
sustained,  though  founded 
on  the  depositions  made 
and  entitled  in  the  original 
action  in  which  the  bond 
was  given). 


Barnard  a.  Heydrick,  2  Aih. 
Pr.,  iV.  a.,  47;  8.  c,  49 Barb., 
62   (affidavit   of    non-resi- 
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Point  of 
Objection. 

Objection 
Sustained.                            Not  Sustained. 

Title— confd. 

service,  made  in  one  cause, 
not  sufficient  for  the  like 
purpose  in  another   cause 
between  the  same  parties). 

dence  to  found  order  for 
publication,  made  and  en- 
titled in  another  cause,  be- 
ing already  on  the  records 
of  the  court,  sufficient,  cou- 
pled with  another  on  infor- 
mation and  belief  made  in 
the  present  cause;  and  the 
practice  of  using  such  affi- 
davits approved). 

Ventie,— lack 
of. 

Cook  V.  Staats,18  Bari.,  407. 
Lane  v.  Morse,6  How.  Pr.,  394. 

Thompson  v.  Burhans,  61  N. 

T.,  53. 
People  0.  De  Camp,  12  Hun, 

378. 

Clement «.  Ferenbock,  1  City 
Ct,  57  (but  held  amendable 
in  furtherance  of  justice). 

Barnard  «.  Darling,  1  Barb, 
on.,  218;  and  Parker  v. 
Baker,  8  Paige,  428  (objec- 
tion not  sustained  in  Court 
of  Chancery). 

People  ex  rel.  «.  Stowell,  9 
Abb.  N.  0.,  456  (defect 
cured  by  evidence  aliunde 
showing  officer's  jurisdic- 
tion). 

Eeavis  v.  Co  well,  56  Gal.,  885; 
s.  c,  11  Beporter,  563. 

Struthers  v.  McDowell.  5  Mb., 
491  (not  error  to  allow  the 
notary  to  insert  venue  even 
after  motion  to  quash  the 
attachment  founded  upon 
the  affidavit). 

—  wrong  coun- 
ty- 

Davis  V.  Rich,  2  How.  Pr.,  86, 
and  in  Raudland  v.  Adams, 
lb.,  127  (county  in  venue 
different   from  one  where 
affidavit  taken). 

Snyder  «.  Olmsted,   2  How. 
Pr..  181  (different  from  offi- 
cer's jurisdiction). 

Affiant,— 
name    not 
mentioned 
in  body  of 
affidavit. 

Anonymo"as,  2  Chit,  19;   S. 

c,  18  Etiff.  Com.  L.  B.,  235. 
Pardee  v.  Territt,  5M.  d:  C, 

291;  s.  c,  44  Mig.  Com.  L. 

P.,  159. 

People  «a;r«?.  u.  Sutherland,  81 
N.T.,1;  lev'g  16  Hun,  192. 

—  wrong  name 
mentioned. 

Torrans  v.  Hicks,  32  Mieh., 
308  (disregarded  because 
the  error  was  clerical,  and 
if  he  had  not  been  desig- 
nated at  all  in  the  body,  the 
affidavit  would  have  been 
good).  Opin.  by  Coolbt,  J. 

—  state  m  e  n  t 
that  he  made 
oath  omitted. 

Doe  ®.  Clark,  2  Dowl.  Pr.  P., 
iV.  8.,  398;  see,  also,  Phillips 
e.  Prentice,  2  HcM-e,  542;  s. 

Compare  the  principle  laid 
down  in  People  ex  rel.  v. 
Sutherland,  81  K  T.,  1. 
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Table  of  Atjthohities  on  Objections  to  Affidavits  :— continued. 


Point  of 
Objection. 


Objection 


Sustained. 


Not  Sustained. 


Affiant— cOTi- 
tinued. 


description 
instead  of 
allegation, 


-  not  one  hav 
ing  persona] 
knowledge 


-  no  sufficient 
excuse  for 
not  being 
made  by 
party. 


C,  24  Eng.  Gh.  Sep.,  543 
(affidavit  excluded  although 
jurat  stated  deponent  was 
sworn). 


People  ex  ret.  Bank  of  Monroe 
®.  Perrin,  1  Sow.  Pr.,  75;  B. 
c,  7  Hill,  177  (should  allege 
A.  B.  is  agent);  see,  also,  30 
Northw.  Sep.,  264. 

Exp.  Shumway,  4  Den.  258. 

Staples  «.  Fairchild,  3  N.  T., 

41. 
Cunningham  v.  Goelet,  4  Den., 

71. 
Payne  v.  Young,  SN.T.,  158. 


Barry  v.   Cane,  3  Mad. 
Sep.,  473,  note. 


Oh. 


[^l^°The  list  of  autTiorities  on 
an  affidcmt  and  on  what 
extended,  but  the  rules  vary 
of  the  proceeding,  and  a/re 


Eoosevelt  i>.  Dale,  3  Cow.,  581 ; 
Johnson  «.  Lynch,  15  Sow., 
Pr.,  199  (affidavit  of  mer- 
its!. 

Brooklyn  Oil  Works  «.  Brown, 
1  Abb.Pr.,N.8.,Z9,%;  s.  C, 
%%Sow.Pr.,  451  (affidavit 
for  postponement). 


Compare  People  «.  Hansom,  3 
N.  Y.,  490. 

Blaiberg  «.  Parke,  10  L.  B.,  Q. 
B.  Div.,  90;  B.  c,  31  W.  B., 
346  ("I,  A.  B.,  of  such  a 
place,"  held  sufficient,  it 
seems,  as  being  a  part  of  the 
affidavit). 

Tessier  v.  Crowley,  30  North- 
western Bep.,  364  (under 
Nebraska  statute:  affidavit 
being  laid  by  attorney  affiant 
before  clerk,  who  was  pre- 
sumed to  have  known  him 
to  be  attorney  of  record). 


United  States  v.  Bryant,  111 
U.  S.,  499  (a  statute  which 
authorizes  an  affidavit  to  be 
made  by  "  the  plaintiff,  his 
agent,  or  attorney,"  neces- 
sarily implies  that  he  may 
not  be  able  to  make  it  on 
positive  knowledge).  Com- 
pare Whitlock  V.  Roth,  3 
Code  B.,  143;  Mowry  v.  San- 
bora,  65  N.  T.,  581 ;  Mallary 
V.  Allen,  15  Abb.  N.  C,  338; 
Bates  «.  Pinstein,  Id.,  480, 
rev'g  Id.,  349,  n. 

the  question  who  may  make 
knowledge,  mightbe  indefinitely 
much  according  to  the  nature 
therefore  not  called  for  here.} 


The  Harriet,  Olc,  223  (affida- 
vits by  third  person  may  be 
given  to  negative  facts  pur- 
porting to  show  excuse,  but 
not  to  negative  merits). 
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Point  of 
Objection. 


Affiant, — 
described  as 
swearing  in 
representa 
tive  capaci- 
ty. 

■ —  swearing  on 
information 
and  belief 
but  not  stat- 
ing sources 
of  informa 
tion. 

—  swearing  on 
information 
and  belief 
insuflScient. 


-  sw  e  a  r  1  n  g 
p  o  s  i  tively 
but  not  stat- 
ing sources 
of  informa- 
tion. 

-documents 
not  produc- 
ed on  which 
affidavit 
based. 


■  alle^g  con- 
clusion o  f 
law  without 
facts  to  es- 
tablish it. 


■  affiant  i  n- 
competent 
as  a  witness, 


Objection 


Sustained. 


Not  Sustained. 


Whitlock  X.  Roth,  10  Bwrb., 

78. 
Cribben    «.    Schillinger,    30 

Hun,  248. 
Steuben  County  Bank  ».  Al- 

berger,  78  JV".  F.,  252. 


People  exrel.  v.  Tracy,!  How. 

Pr.,   186    (so   held   where 

a   statute   required    "  due 

proof  "). 
Mo  wry  v.  Sanborn,  65  N.  T., 

581. 


De  Weerth  v.  Feldner,16  Abb. 

Pr.,  295;  B.  C,  25  How.  Pr., 

419. 
Stamps  «.  Birmingham,  &c., 

Ry.  Co.,  27  Eng.  Ch.  Sep., 

251;  8.  c,  7  £ar«,  251. 


Stewart  s.  Brown,  16  Barb., 
367. 

Powell  V.  Kane,  5  Paige,  265. 

Dreyfus  v.  Otis,  54  How.  Pr., 
405. 

Town  of  Duanesburgh  b.  Jen- 
kins, 40  Ba/rb.,  574,  584. 

Smith  ®.  Davis,  29  Hun,  306; 
s.  c,  3  Oiv.  Pro,  B.  (Browne), 
74. 


Dudley®.  Johnson  (Bapm.Ct., 
Bist.  Gol,  1885),  13  Wash.  L. 
B.,  259  (party  forbidden  to 
testify  in  action  affecting 
executor,  &c.,  cannot  make 
affidavit  therein). 

People  ex  rel.  Lord  ■».  Robert- 
son, 36  How.  Pr.,  90  (con- 


Wade  V.  Roberts,  53  Oeo.,  26 
(objection  disregarded  be- 
cause he  might  be  deemed 
as  having  sworn  in  personal 
capacity). 


Bennett  ».  Edwards,  27  Hun, 
352. 


{^^'Seep.  37  of  this  ml.,  note 
3.] 


Piersoa  v.  Fi-eeman,  77  N'. 
Y.,  689  (unnecessary  if 
facts  are  positively  stated ; 
but  see  p.  26  of  this  vol., 
note). 


Tayloe  ©.  Rigfs,  1  Pet,  591; 
Latham  v.  Dixon,  82  N.  C, 
55  (affidavits  of  interested 
persons,  though  incompe- 
tent witnesses  at  common 
law,  received  on  incidental 
questions  not  affecting  the 
issue). 


Vol.  L- 


50 


ABBOTT'S   HEW  PRACTICE. 


Table  of  Authoeities  on  Objections  to  AFPrDAvrrs : — confinued. 


Point  of 
Objection. 


Affiant — con- 
tinued. 


Peetious  Ap- 
plication— 
not  referred 
to.  [if.  r. 
Cfen.  Rule, 
25.] 


Objection 


Sustained. 


Not  Sustained. 


vict  incompetent  to  verify 
his  own  petition  in  insolv- 
ency). 


Perez  ■».  State,  10  Tex. 
337  (or  to  verify  affldavftlo 
found  criminal  informa- 
tion). 


SlGNATUEB  OF 
AFFIANT, 

wanting. 


Hathaway  v.  Scott,  11  Paige, 

173. 
Anderson  v.  Slather,  9  Jur., 

1085. 


[is"/*  is  tTie  duty  of  an  officer 
taking  an  affidamt  to  require 
the  signature  of  the  affiant; 
and  the  better  opinion  is  that 
a  judge  on  any  application 
as  to  which  he  has  discretion- 
ary power  should  require  the 
omission  to  be  supplied  before 


Ritter  v.  Stutts,  8  Ired.  N.  C. 
Eq.,  240  (s.  P.  of  infamous 
person  verifying  his  own 
bill). 

Norris  «.  Newton,  5  McLean, 
92  (affidavit  admitted  on 
habeas  corpus  although  de- 
ponent (negro)  incompetent 
witness,  by  State  law). 


Davis  ®.  Brooks,  4  _ ^ 

Law  Bui.,  49  (rule  not  ap- 
plied to  warrant  of  attach- 
ment). 

Schanck  «.  Conover,  56  Mow. 
Ft.,  437  (nor  to  orders  in 
supplementary  proceed- 
ings). 

Matter  of  Rogers.  9  Alh.  N. 
C,  141  (nor  to  an  order  in- 
stituting a  special  proceed- 
ing). 

Mojarieta  v.  Saen,  80  N.  Y., 
547;  8.  c,  58  Sow.  Pr., 
505. 

Bean  v.  Tonnelle,24irM7i,353. 


Haff  «.  Spicer,  3  Cai.,  190; 
Jackson  v.  Virgil,  3  Johns., 
540  (preliminary  objection 
overruled,  because  the  affi- 
davit commenced  with  his 
name,  and  appeared  to  be 
duly  sworn). 

Millius  1).  Shafer,  3  Ben.,  60 
(affidavit  certified  by  the 
magistrate  who  took  and 
acted  on  the  oathl. 

Soule  V.  Chase,  1  Abb.  Pr.,  N. 
8.,  48;  B.  c,  1  Bobt,  223 
(rev'd  in  39  N.  T.,  342,  on 
other  grounds). 

Clarke  «.  Sawyer,  3  Sandf. 
Ch.,  351,  414.  See,  also, 
Shelton  v.  Beiry,  19  Tex., 
154  (distinguished  because 
deposition  taken  down  by  a 
magistrate). 

Laimbeer  D.Allen,  28andf.  .647, 
648  (dictum  to  same  effect, 
and  held  that  an  unsigned 
affidavit  could  not  be  treat- 
ed as  a  nullity  before  giv 
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Point  of 
Objection. 


Objection 


Sustained. 


Not  Sustained. 


Signature  of 

AFFIANT, - 

continued. 


Officer  ad 
ministering 
oath  dis- 
qualified. 


Jurat,— lack- 
ing. 


Cohen  v.  Manco,  28  Ga. ,  27 
(not  error  to  disregard  afQ- 
davit  for  lack  of  signature, 
where  statute  gives  form, 
leaving  a  place  for  signa- 
ture). 


Hargadine  v.  Van  Horn,  72 
Mo.,  370  (signature  essen- 
tial to  give  jurisdiction  to 
clerk  to  issue  attachment 
[contrary  authorities  in  dis- 
senting opinion]). 


Watt  V.  Games,  4  Seisk. 
{Tenn.),  532  (same  effect : 
omission  not  amendable, 
nunc  pro  tunc,  by  clerk). 


Taylor  ®.  Hatch,  12  Johns., 
340  (attorney  of  record  in 
the  cause). 


Ladow  V.  Groom,  1  Den., 
429  (appeal  not  perfected 
by  serving  on  justice  an 
affidavit  with  unsigned  ju- 
rat ;  there  being  no  proof 
that  it  ever  had  been  sworn 
to). 


ing  the  other  side  an  oppor- 
tunity to  cure  the  defect). 

Gill  V.  Ward,  23  Ark.,  16  (er- 
ror to  disregard  affidavit  for 
lack  of  signature,  where 
statute  or  rule  does  not  dis- 
tinctly require  signature). 

Bates  «.  Robinson,  8  Iowa, 
318, 320. 

Shelton  «.  Berry,  19  Texas, 
154.  , 


Hitsman  ads.  Garrard,  ISwr. 
JV.  J.,  125  (not  error  to  act 
on  affidavit  in  such  case). 

Agricultural  Asso.  v.  Madi- 
son, 9  Lea  (Tenn.),  407 
(affidavit  taken  before  jus- 
tice who  issued  attachment 
thereon;  defect  amendable, 
and  waived  by  appearance 
without  objection). 

Redus  V.  WofEord,  12  Miss.  (4 
8m.  &  M.,  579,  591  (under 
statute  only  requiring 
"complaint  on  oath"  be- 
fore a  magistrate). 


Hallenback  «.  Whitaker,  17 
JoliThs.,  2  (partner  of  attor- 
ney of  record  in  the  cause). 

Willard  «.  Judd,  15  Johns., 
531;  People  «.  Spalding,  2 
Paige,  326;  Atkinson  ii. 
Glenn,  4  Cranch's  Giro.  Ct., 
134  (counsel). 

Be  Mower,  5  Sawy.,  66  (affi- 
davit before  attorney,  for  a 
bankruptcy  case  not  yet 
commenced). 


Fawcett  ti.  Vary,  59  N.  T., 
597  (defect  amendable, both 
under  Code  and  previously: 
so  held  of  motion  to  amend 
after  judgment). 

White  V.  Casey,  25  Texas,  552 
(the  objection  was  not  taken 
at  the  trial,  or  the  defect 
could  have  been  supplied 
nunc  pro  tunc). 
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Point  of 
Objection. 


JxjKAT — eonfd. 


-  not  stating 
that  affiant 
was  known 
to  officer  tak- 
ing without 
the  State. 


—  not  stating 
that  affiant 
was  exam- 
ined as  to 
his  lunacy, 
nor  show- 
ing that  affi 
davit  was 
read  to  him 
because  o  f 
h  i  s  blind- 
ness, &c. 


■  informal 
signature  of 
jurat. 


Objection 


Not  Sustained. 


Matter  of  Christie,  5  Paige, 

343. 
Matter  of  Cross,  3  Ch.  Sent, 

3. 

See,  also,  Dan.  Ch.  Pr.  (4ih 
ed.),  897;  Tidd's  Pr.,  495; 
Moult.  Oh.  Pr.,  551  ;  Blen- 
karn  «.  Longstaff,  54  i.  J. 
a.,  Chan.  ZHv.,  516 ;  s.  c, 
53  L.  J.  B.,  N.  S.,  681,  as  to 
proper  form  of  jurat  in  case 
of  illiteracy,  or  where  de- 
ponent cannot  understand 
the  English  language,  etc. 


128;  B.  c.  Col.  &  C.  Cos., 
468,  the  rule  was  laid  down 
that  officers  should  add 
their  official  descriptions;  s. 
p.,  33  Minn.,  55. 


English  s.Wall,  13  Bob.  (La.), 
138  (judge  wrote  jurat,  but 
did  not  sign  it,  and  signed 
the  order  on  the  same  day, 
reciting  that  he  had  read 
the  affidavit). 

Dickenson  ti.  Simondson,  35 
Mich.,  113  {omission  was 
that  of  the  justice  who  took 
the  affidavit  and  remitted 
it  with  the  appeal  papers ; 
and  therefore  the  defect  was 
amendable). 

Cook  t>.  Jenkins,  30  Iowa, 
453;  Wiley  «.  Bennett,  9 
Baxt.  (Tenn.),  581;  Far- 
mers' Bank  ».  Gettinger,  4 
W.  Va.,  305,  309  (omission 
not  fatal  to  jurisdiction,  if 
fact  of  due  swearing  is 
shown). 


Ross  ■B.  Wigg,  34  Hun,  192 
(but  otherwise,  it  seems, 
of  an  acknowledgment  of 
a  deed  taken  without  the 
State). 


[In  Jackson  v.  Stiles,  3  Cai.,   Simon  «.  Stetter,  35  Earn., 


155  (affidavit  signed  by 
clerk  with  only  initials  for 
given  name,  and  only 
"clerk"  as  addition,  not 
fatal,  for  it  was  taken  to  be 
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Point  of 
Objection. 


Objection 


Not  Sustained. 


Jurat — cont'd. 


-omisaion  of 
officer's  fesi- 
dance  after 
his  signa- 
ture. 

-  same  omis- 
sion  a  s  to 
his  county. 


-  omission  of 
"before  me." 


Regina  o.  Bloxham,  6  Q.  B., 
538;  s.  C,  51  Eng.  Com.  L. 
B.,  536  (fatal  defect). 

8mart  «.  Howe,  3  Mich.,  590 
(error  to  act  on  such  affi- 
davit). 


used  before  the  clerk  him- 
self, and  in  his  own  court). 

Rice  «.  People,  15  Mich.,  9, 16 
(the  rule  that  a  ballot  giv- 
ing only  initials  does  not 
count,  does  not  apply). 

Torrans  «.  Hicks,  33  Mich., 
308,  310  (where  deputy 
clerk  who  could  take  oath 
was  ex  officio  deputy  regis- 
ter, signature  with  addition 
"deputy  register"  instead 
of  "deputy  clerk"  held 
sufficient).  Opin.  by  Coo- 
let,  J. 

Hunter  v.  Le  Conte,  6  Gow., 
738  (fact  of  a  person  sign- 
ing jurat,  and  clerk  filing 
the  affidavit,  enough  to 
throw  burden  of  proof  on 
party  objecting  to  an  ofiEer 
of  the  affidavit  in  evidence 
in  another  action). 

[In  Anderson  v-  Kanawha 
Coal  Co.,  13  West.  Va.,  536, 
639,  it  was  held  that  the 
mistake  of  a  deputy  sign- 
ing his  own  name  first, — 
"A.  B.,  deputy  for  C.  D., 
clerk  of,"  &c.,— was  amend- 
able.] 


Mosher  v.  Heydrick,  30  How. 
Pr.,  161 ;  s.  c,  45  Bwrb., 
549. 


Crosier  «.  Cornell  Steamboat 
Co.,  37  Eun,  315  (affl'd  in 
93  N.  Y.,  636,without  opin- 
ion); Stoddard  v.  Sloan,  33 
Northw.  Bep.,  934. 


Matter  of  Teachout,  15  Mich., 
346  (because  affidavit  was 
used  only  before  the  officer 
who  certified  the  oath). 

Cross  V.  People,  10  Mich.,  34 
(because  it  appeared  in  the 
body  of  the  affidavit  that  it 
was  taken  under  oath  be- 
fore the  officer  who  certi- 
fied it). 
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Table  of  AuTHOKiTiEa  on  Objections  to  Affidavits  : — continued. 


Point    of 
Objection. 

Objection 
Sustained.                            Not  Sustained. 

3xm&.T— cont'd. 
—  wrong  date. 

[Anderson  «.  Kanawha  Coal 
Co.,  13  West  Va.,  536,  584, 
holds  that  courts  have  pow- 
er to  authorize  officer  to 
amend  date  of  his  certifi- 
cate or  jurat.] 

—  omission  of 
date. 

Doe  V.  Roe,  1  CUt.  Sep.,  328; 

s.  c,  18  Bug.  Com.  L.  R, 

69. 
Chase  «.  Edwards,  2  Wend., 

383  (dictum). 

Schoolcraft  v.  Thompson,  7 
How.  Pr.,  446  (omission  of 
date  not  fatal  where  affida- 
vit is  sworn  in  season  for 
its  purpose). 

—  omission  to 
state    place 
of  taking. 

Belden  v.  Devoe,  13  Wend., 
323  (venue  is  enough). 

■ —  not    stating 
that    affiant 
subscribed. 

Belden  v.  Devoe,  13  Wend., 
233. 

—  not  showing 
that  each  af- 
fiant   was 
sworn. 

Pardee  ®.   Terrett,  2   Dowl. 
Pr.  JR.,  m  B.,  903. 

—  saymg  one 
affirmed 
was  "duly 
sworn." 

Fryatt  v.  Lindo,  3  Edw.  Ch., 
239. 

—  not   stating 
that  one  af- 
firming had 
conscient- 
ious scruples 
against  oath. 

Loney  v.  Bailey,  43  Md.,  10. 

—  omission  of 
jurat     in 
copy  of  affi- 
davit served 

Chase  n.  Edwards,  2  Wend., 
383  (dictum  that  it  may  be 
essential). 

Chesebro    b.    Chesebro,     21 
Mich.,  506  (motion  denied 
for  this  omission;  party  has 
a   right   to    rely  on  copy 
served  as  a  true  copy). 

Graham  •».  McCoun,  5  How. 
Pr.,  353;  S.  C,  1  Code  Rep., 
N.   8.,  43    (in    case  of   a 
pleading  [as  distinguished 
from  an  affidavit  that  the 
party  will  see  on  the  mo- 
tion J  the  party  has  a  right, 
without   sendmg    to    the 

Livingston  t.  Cheetham,  2 
Johns.,  479. 

Union  Furnace  Co.  ■;;.  Shep- 
herd, 3  Hill,  413  (omission 
disregarded  where  facts  in 
body  of  affidavit  are  intelli- 
gible without  it). 

Barker  v.  Cook,  16  All.  Pr., 
83;  S.C.,  40  .Bars.,  354;  25 
How.  Pr.,  190. 

Bank  of  Havana  v.  Moore,  5 
Hun,  634. 
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Point  of 
Objection. 


JUBAT — contd. 


Alt  e  rations 

AND     EKAS- 

TJKE8,  unex- 
plained. 


Clerk's  certifi- 
cate of  au- 
thentication 
not  mention- 
ing  county 
i  n  stating 
fudge's  jur- 
isdiction. 

Second  trsE  of 
affidavit. 


Objection 


Sustained. 


Not  Sustained. 


clerk's  office  to  see,  to  rely 
on  a  copy  served  as  a  true 
copy). 


Didier  v.  Warner,  1  Code  B., 
42. 


M'Coy  ».  Hyde,  8  Cow.,  58; 
Cutler  ».  Big^s,  3  Hill,  409; 
Robinson  «.  Sinclair,!  How. 
Ft.,  106  (affidavits  of  mer- 
its; but,  by  N.  Y.  Oen.  Bule 
23,  it  is  enough  to  show  by 
affidavit  that  an  affidavit  of 
merits  has  once  been  filed 
and  served). 


Devoy  fl.  Mayor,  &c.,  of  N.T., 
35  Barl.,  364;  b.  C,  %2How. 
Pr.,  336  (official  documents 
never  having  been  in  the 
possession  of  the  interested 
parties  form  an  exception 
to  the  rule  excluding  affi- 
davits with  unexplained  al- 
terations, &c.). 


Manufacturers,  &c..  Bank  ®. 
Cowden,  3  Hill,  461  (if  it 
may  be  inferred  from  what 
is  stated  that  he  was  a 
judge  of  the  court  of  that 
county,  there  is  a  substan- 
tial compliance). 


Mojarrieta  «.  Saenz,  80  JST.  T., 

547. 
Barnard  D.Heydrick,49  Ba/rb., 

63. 
Langston  v.  Wetherell,  14  M. 

&  W.,  104. 
Colver  «.  Van  Valen,  6  How. 

Pr.,  103, 104. 
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AETICLE  IV. 

Allocatue  oe  Allowance. 


1.  What  is. 

2.  How  made. 


Form, 
(21.)  Allowance  or  allocatnT  (to  be  in- 
doreed). 


1.  What  *'«.] — When  a  writ  or  other  process  requires  the 
express  leave  or  allowance  of  the  court  preliminary  to  its  issue, 
and  the  case  is  one  in  which  the  practice  does  not  require  an 
order  to  be  made  and  entered,  the  proper  evidence  of  the 
allowance  is  the  alloGafmr  of  the  judge.  For  this  purpose  the 
word  "  Allowed,"  followed  by  the  date  and  the  judge's  signa- 
ture by  name  or  initials,  with  an  indication  of  his  official  title, 
is  enough ;  but  the  omission  of  the  word  "  Allowed  "  will  not 
necessarily  vitiate.* 

2.  How  made.] — The  most  convenient  exact  method  is  that 
in  common  use,  viz.,  by  indorsing  the  allowance  on  the  back  of 
the  writ,  or  underwriting  it  at  the  foot  of  the  body  of  the 
writ.' 

Fonn  No.  21. 
Allowance  or  Allocatur  (to  be  indorsed). 

Allowed  this  day  of  ,  188  . 

[Here  ma/y  vnsert  conmbions,  if  amy,  prescrihed.'] 

[Signature  of]  Judge  of  Court.^ 

'  The  practice  requires  the  signature  of  the  judge,  although  in  the  absence 
of  any  statute  or  rule  to  the  contrary  the  signature  of  the  clerk  in  open  court 
by  the  direction  of  the  judge  might  be  good  for  some  purposes.  U.  S.  v.  Ev- 
ans ( U.  S.  Giro.  Term.,  1880),  2  Fed. Bep.,  147;  s. c,  1  Grim.  L.  Mag.,  600,  604 

»  To  adopt  the  suggestion  attributed  by  Mr.  Church  {Hah.  Corp.,  p.  115),  to 
Mr.  Hurd,  that  a  separate  paper  is  preferable,  will  require,  for  safety,  recitals 
identifying  the  writ  beyond  question.  The  advantage  of  indorsement  is  that 
no  question  of  identity  or  substitution  can  arise.  Moreover,  in  the  case  of 
all  State  writs,  an  indorsement  is  required  by  the  language  of  the  N.  T.  Code 
of  CivU  Procedure,  §  1996. 


'  In  the  case  of  all  State  writs  the  judge  who  allowed  the  writ  out  of 

N.  T.   Code  of  Civil  Procedure  re-  court,  aa  the  case  may  be.    §  1996. 
quires  the  allowance  to  be  indorsed  by         If  allowed  by  the  court  in  bwnc,  in- 

the  presiding  judge  of  the  court  by  sert,  before  the  signature,  the  words; 

which  the  writ  is  awarded,  or  by  the  "  By  the  court." 
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AETICLE  Y. 
Amendments. 


1.  Power  to  amend. 

2.  Modes  of  amending. 
8.  Direction  in  order. 

4.  Service. 

5.  Effect  of  appeal  or  writ  of  error 
Forms. 

(22.)  Affidavit  to  obtain  order  to 


annex  by  amendment,  an 
omitted  clause  in  order  of 
reference  in  foreclosure. 

(23.)  Order  thereon. 

(24.)  Order  to  amend  by  canceling 
and  interliaeation . 


[For  amendment  of  Summons,  Pleadings,  and  as  to  Parties,  see  those  subjects.] 

1.  Power  to  amend.'] — Apart  from  the  cases  where  the 
statute  authorizes  a  party  to  amend  his  pleading,  neither  a  par- 
ty, nor  his  attorney,  nor  even  the  clerk  of  court  has  power  to 
amend  any  record  of  the  court,  nor  any  paper  on  its  files,  nor 
any  issued  process  or  pleading,  except  by  leave  of  court  first 
.obtained.^  The  statute  of  amendments '  requires  the  court  to 
amend  or  disregard  many  defects  which  do  not  impair  the  sub- 
stance of  a  proceeding,  and  empowers  it  to  amend  many  others 
when  the  adverse  party  has  not  been  prejudiced  or  can  be  pro- 
tected by  imposing  terms. 

The  modern  doctrine  is  that  the  courts  have  an  amendatory 
power  over  their  own  proceedings  beyond  the  cases  provided 
for  by  the  statute.* 

2.  Modes  of  amjendrng."] — Where  leave  is  had  there  are 
three  modes  of  making  amendments  : 

(1.)  Filing  a  fresh  paper  as  a  substitute  for  the  original.  In 
this  case  the  original  remains  on  file,  unless  withdrawn  by  leave 
of  court,  and  although  it  may  no  longer  have  its  original  effect 


'  N.  Y.  Code  din.  Pro.,  §  737,  superseding  %  B.  8.,  425,  §  9. 

And  the  court  is  not  bound  to  regard  an  alteration  made  without  leave  as 
having  any  effect.  Graham  v.  People,  63  Ba/rh.,  468;  People  v.  Montgomery, 
a.  p.,  18  WenA.,  633. 

'  Formerly  known  as  the  statute  of  jeofails,  adopted  in  varying  forms  in 
various  States.  N.  T.  Code  Oiv.  Pro.,  §  731,  &c.  (superseding  %  N.  T.  B.  S., 
434),  U.  B.  B.  8.,  §§  948,  954. 

=  Matter  of  City  of  Buffalo,  78  N.  T.,  363,  370;  aff'g  16  Hun,  497 ;  San- 
ders «.  The  State,  85  Ind.,  318,  338.    Contra  9  Daly,  44. 
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as  a  proceeding  in  the  cause,  it  may,  as  in  the  case  of  a  pleading 
or  affidavit  verified  by  a  party,  be  resorted  to  as  evidence  against 
him,  subject,  of  course,  to  explanation.^ 

(2.)  Interlineation  or  cancellation  upon  the  original  paper. 
This  mode  is  not  favored  when  it  mutilates  the  paper,'  and  is 
appropriate  only  when  the  change  intended  can  be  most  conven- 
iently to  the  reader  indicated  in  this  way,  without  concealing 
what  the  original  was  ;  and  the  change  should  always  be  accom- 
panied with  a  memorandum  on  the  margin  in  red  ink,  or  other- 
wise distinguishable  from  the  text,  stating  that  the  amendment 
was  made  by  an  order  of  court,  referred  to.  It  should  not  be 
allowed  generally  as  a  mode  of  inserting  a  statement  in  a 
sworn  paper.  Akin  to  this  case  is  that  where  a  party  has  leave 
to  withdraw  an  incomplete  paper  from  the  file,  complete  it  by 
signature,  verification  or  otherwise,  and  refile  it.  In  this  case 
the  file  mark  on  refiling  should  refer  to  the  order  giving  leave. 

(3.)  Filing  the  amendments  upon  a  separate  paper,  in  addi- 
tion to  and  in  qualification  of  the  original.  In  such  case  it  is 
advisable  that  the  new  paper,  or  the  order  containing  the 
amendment  allowed,  be  firmly  affixed  to  the  original,  so  that  it 
cannot  be  lost  and  leave  the  original  as  the  only  record.  In  this 
case,  too,  the  place  in  the  original  to  be  affected  by  the  amend- 
ment should  be  noted  in  the  margin,  in  red  ink,  or  otherwise 
distinguishable  from  the  text,  with  a  reference  to  the  paper 
containing  and  sanctioning  the  amendment.^ 

3.  Direction  in  order. ^ — It  is  the  better  practice  to  prescribe 
the  mode  of  making  the  amendment,  in  the  order  allowing  it, 
so  that  there  may  be  no  doubt  as  to  the  power  and  duty  of  the 
clerk. 


'  Abh.  Trial  Brief,  65  (xi,  3),  and  note. 

If  an  amended  return,  filed  ■without  altering  the  original,  is  duly  with- 
drawn, the  original  may  stand  as  the  return.  Hanley  «.  SideUnger,  52  Me., 
138. 

*  Hill  V.  Supervisor  of  Stonecreek,  10  Ohio  St.,  621  (refusing  leave). 

But  it  is  not  error  to  aUow  this  mode  where  no  prejudice  results  to  the 
objector.    Schneider  «.  Hosier,  21  Ohio  St.,  98, 109. 

'  The  rules  above  stated  are  according  to  the  best  practice.  They  are  in 
several  respects  supported  by  Sluyter  v.  Smith,  2  Bosw.,  678 ;  Luce  v.  Graham, 
4  Johns.  Ch.,  170;  Shepard  v.  Hoit,  6  Hill,  395 ;  Hunt  ■b.  Grant,  19  Wend.,  90; 
De  Caters  v.  De  Chaumont,  3  Paige,  178 ;  Ayres  %  Valentine,  2  ISdw.,  451 ; 
Mead  ■e,  Dorland,  1  Month,  L,  Bul„  14, 
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4.  Service.] — An  amendment  of  a  paper,  when  made  by  a 
formal  order  of  the  court  at  special  term  or  chambers,  is 
sufficiently  served  by  serving  a  certified  copy  of  the  order 
making  it.*  It  is  of  course  otherwise  of  an  order  giving  leave 
to  make  and  serve  an  amended  pleading  or  proceeding. 

5.  J^eot  of  appeal  or  writ  of  error.] — Although  the  cause 
has  gone  by  appeal  or  writ  of  error  to  an  appellate  court,  an 
amendment  other  than  of  proceedings  in  the  appellate  court 
should  be  sought  in  the  court  below ; '  and  if  necessary,  a 
remand  of  the  cause  may  be  had  from  the  appellate  court.' 


Form  No.  22. 

Affidavit  to  obtain  order  to  annex  by  amendment,  an  omitted  clanse  in 
order  of  reference  in  foreclosure. 

\^State  proceedings  as  on  original  motion,  or  annex  and 
refer  to  copy  of  original  affida/uit] 

That  an  order  was  thereupon  duly  made  in  this  action,  on 
the  day  of  >  18    ,  referring  it  to  ,  as  sole 

referee,  to  compute  and  ascertain  the  amount  due  this  plaintiff, 
upon  the  bond  and  mortgage  described  in  the  complaint  herein. 
That,  by  a  clerical  error,  was  omitted  from  said  order  the 
direction  prescribed  by  Rule  63  of  the  Supreme  Court,  in  all 
actions  for  the  foreclosure  of  mortgages,  where  there  are  infant 
defendants  or  absentees,  viz.  {redtvng  it],  wherefore  deponent 
prays  that  an  order  may  be  entered  herein,  amending  said 
order  of  reference,  dated  [as  above],  and  filed  with  the  clerk  of 
this  court,  on  the  day  of  »  18    ,  by  inserting  in 

said  order  the  said  clause  [stating  it],  and  that  the  clerk  annex 
the  order  of  amendment  to  the  judgment  roU,  and  refer  to  it 
therein. 

[Jurat.]  [Signature.] 

'  Jackson  «.  Belknap,  7  Johns.,  300. 

As  to  amendments  of  pleadings  at  the  trial,  compare  Livennore  v.  Bain- 
bridge,  14  Abb.  Pr.,  iV.  8.,  233,  n.;  Ballou  v.  Parsons,  11  Sun,  603  ;  Lane  v. 
Hayward,  38  Id.,  583. 

'  Buckingham  v.  Dickinson,  54  If.  T.,  683 ;  O'Gorman  c.  Kamak,  5  Dalj/, 
517,  and  cases  cited  ;  Kenyon  v.  N.  T.  Central  R  R.  Co.,  76  iV.  Y.,  607  (ap- 
peals); Law  V.  .Jackson,  8  Cow.,  746  (writ  of  error);  Sayn£  on  New  Tr.  d; 
App.,  §  371,  p.  814,  citing  California  cases. 

'  OTlynn  v.  Eagle,  7  Mich.,  306;  8  Id.,  136  ;  Jenniaon's  Ch.  Pr.,  101,  243, 
citing  other  Michigan  cases. 
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Form  No.  23. 
Order  thereon. 

[After formaljpo/rts  of  order  {see  Form  8 1),  coniwrmvng  thu8:'\ 
Oedeeed,  that  the  order  of  this  court  in  this  action,  dated 
the  day  of  >  18    ,  and  entered  on  the  day 

of  ,  referring  it  to  ,  to  compute  the  amount  due  on 

the  bond  and  mortgage  in  the  complaint  mentioned  be  amended, 
by  inserting  at  the  following  clause ;  \statmg  it.'] 

And  it  is  further  ordered,  that  the  clerk  of  this  court  be, 
and  hereby  is,  directed  to  annex  this  order  to  the  judgment 
roll  in  this  action,  filed  in  the  oflBce  of  the  said  clerk  the 
day  of  5  18    ,  and  to  indicate  that  this  amendment  has 

been  made,  by  making  a  note  upon  the  margin  of  the  original 
order  referring  to  this  order. 

Form  No.  24. 
Order  to  amend  by  canceling  and  interlineation. 

l^After  formal  parts  of  order  {see  Form  81),  continue  tJiMs:] 
Oedeeed,  that  said  referee  may,  and  he  is  hereby  authorized 
and  directed  to  amend  his  said  report,  nunc  pro  tunc,  as  of  the 
date  thereof,  so  that  the  statement  and  finding  therein  con- 
tained in  respect  to  the  lien  of  the  mortgage  made  by  the  de- 
fendant W.  X.  and  held  by  M.  IST.,  and  of  the  amount  due  upon 
said  mortgage  and  upon  the  bond  accompanying  {he  same  for 
principal  and  interest  at  folios  38,  39  and  40,  shall  in  said  folio 
40,  and  at  the  top  of  page  14,  and  after  the  figures  "  $1,358  33," 
read  as  follows,  "  with  interest  at  7  per  cent,  per  annum  from 
September  1, 1878,  amounting  together  at  the  date  of  this  my 
report  to  the  sum  of  $1,845-^." 

[OnJUvng  this  order  the  Referee  should  make  the  correction 
in  the  report,  a/nd  note  in  the  ma/rgi/n  that  it  is  made  hy  hvm  on 
a  day  namied,  hy  virtue  of  the  order,  referring  to  it  as  on  fie  or 
armexed.'] 
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AETICLE    VT. 


Bonds. 


■WTien  given. 
Penal  clause. 
Parties. — Obligor . 

attorneys,  &c . 

naming  olaligors. 

describing  sureties. 

words  of  joint  or  several 

obligation . 

8. words  of  representation. 

9.  Parties. — Obligee. 
10.  — :  —  words  of  joint  or  several 
interest  . 

11. words  of  representation. 

12.  Date. 


1. 
2. 
3. 
4. 
6. 
6. 
V. 


13.  Condition,  and  recitals. 

14.  Seal. 

15.  Execution. 

16.  —  conditional. 
11.  Blanks. 

18.  Acknowledgment,  approval,  fil- 
ing, (fee,  defects  and  amend- 
ing. 
Forms. 

(25.)  Bond  given  in  reference  to 

a  legal  proceeding. 
(26.)  Clause    charging    separate 
estate  of  married  woman 
obligor. 


1.  When  gwen.] — Where  a  statute  or  rule  of  court  requires 
security  to  be  given,  without  prescribing  the  form,  a  bond  is 
the  proper  instrument,^  unless  the  court  directs  otherwise.* 
The  distinction  between  a  bond  and  an  undertaking  is  stated 
under  the  head  of  Undertakings. 

The  court  may  without  special  authority  of  law  require  a 
bond  to  be  given  as  a  condition  of  its  granting  an  order  or 
direction  that  is  matter  of  discretion  with  it.' 

And  a  bond  voluntarily  given,  as  a  condition  for  a  consent 
granted  by  the  adverse  party,  is  valid.* 

2.  Penal  clause.^  — A  statute  or  rule  requiring  a  bond  to  be 
given  in  a  judicial  proceeding  calls  for  an  instrument  with  a 
penal  clanse.*  But  a  party  for  whose  benefit  such  a  bond  is 
required  may  waive  a  strict  compliance  with  the  statute,  and 
may  accept  and  enforce  an  instrument  defective  as  a  bond. 


■  See,  for  instance,  Bigler  ©.  Waller,  12  Wall.,  143, 149  (requiring  a  bond 
under  a  statute  calling  for  "  good  and  sufficient  security  "). 

'  Thayer  «.  Lewis,  4  Ben.,  269,  where  covenants  in  favor  of  separate  par- 
ties were  required,  in  one  instrument,  in  preference  to  a  bond. 

'  Smith  v.  Falconer,  11  Sun,  481  <bond  to  pay  judgment);  People  ex  rel. 
Fuller  ».  Oneida  C.  P.,  18  Wend.,  653  (security  for  costs). 

"  Rynearson  v.  Fredenburg,  43  Mieh.,  412  (bond  to  pay  decree,  as  condi- 
tion of  dissolution  of  injunction). 

'  Warner  v.  Ross,  9  Ahb.  N.  C,  385  ;  B.  P.,  Van  Loon  v.  Lyons,  61  N.  T., 
32;  Tiffany  «.  Lord,  65  id.,  310. 
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provided  it  is  voluntarily  entered  into  upon  a  good  considera- 
tion, and  is  otherwise  valid  as  a  contract  at  common  law.^ 

The  penal  sum  is  usually  twice  the  principal  intended  to  be 
secured.'' 

3.  Parties. — OiUgor.] — An  order  intended  to  require  the  giv- 
ing of  a  bond  should  express  that  the  party  who  is  to  give  it 
shall  execute  it,  if  this  be  the  intention ;  for  it  has  frequently 
been  held  that  a  general  requirement  that  a  party  give  a  bond, 
or  file  a  bond,  is  satisfied  by  a  bond  executed  only  by  third 
persons.'  And  if  two  or  more  sureties  are  to  be  required  this 
should  be  indicated.* 

'  Warner  «.  Ross,  9  Abb.  N.  G.,  385 ;  Board  of  Education  v.  Fonda,  77  N. 
T.,  350  (seal  omitted) ;  United  States  t.  Linn,  15  Pet,  290  ;  Bank  of  Brighton 
«.  Smith,  5  AlUn  (Mass.),  413,  415 ;  United  States  n.  Hodson,  10  Wall,  395. 

'  The  effect  of  omitting  a  penalty  is  to  make  the  liability  commensurate 
with  the  condition.  Dodge  d.  St.  John,  96  W.  T.,  360,  264.  It  has  been  held 
that  if  no  sum  is  named  in  the  penal  clause  the  bond  may  be  void,  and  the 
defect  cannot  be  supplied  by  oral  evidence. 

Copeland  ®.  Cunningham,  63  Ala.,  394,  held  that  an  actibiTupoa-aa^tach- 
ment  bond  having  a  blank  penalty  cannot  be  maintained,  and  the  defect~can- 
not  be  supplied  by  oral  proof.  Burdick  v.  Hale,  7  Biss.,96  (motion  to  remand 
a  suit  removed  to  a  Federal  Court,  granted  on  the  ground,  among  others,  that 
the  bond  having  the  penalty  blank  created  no  liability,  although  an  under- 
taking to  pay  an  indefinite  amount  would  have  satisfied  the  statute). 

«  Stevens  ».  Bichardson,  20  Blatchf,  53;  B.C., 9  Fed.  B.,  191  (holding  that  a 
bond  by  surety  only,  and  not  naming  principals  as  obligors,  satisfied  the  stat- 
ute as  to  removal  of  causes,  which  requires  the  petitioner  "  to  make  and 
file,"  &c.). 

6.  P.,  iy.  Y.  Code  Civ.  Pro.,  §  811,  providing  that  where  a  bond  is  required 
by  the  New  York  Code  of  Civil  Procedure  a  party  need  not  join  with  the 
sureties  in  the  execution  thereof  unless  the  particular  provision  of  the  Code 
requires  him  to  execute  the  same. 

Grand  Gulf  R  R.  Co.  v.  Conger,  9  Sm.  &  M.,  505  (an  attachment  bond  ex- 
ecuted by  the  parties  for  whose  benefit  the  suit  was  brought,  and  not  by  the 
nominal  plaintiffs,  held  to  be  within  a  statute  requiring  the  officer  granting 
the  attachment  to  take  a  "  bond  and  security  from  the  party  plaintiff  "). 

Taylor  «.  Eicards,  9  Ark.,  378  (an  attachment  bond  executed  by  sureties 
pursuant  to  a  statute  requiring  the  "  creditor  to  file  with  the  clerk  a  bond  to 
the  defendant  with  sufficient  security,"  held  sufficient  whether  signed  by  the 
principal  or  not). 

■•By  iV;  T.  Code  Civ.  Pro.,  §  811,  where  a  statute  or  rule  requires  a  bond 
"  with  sureties,"  without  otherwise  indicating  the  number,  one  sufficient 
surety  is  enough.  (Contra,  18  Wend.,  523,  under  statute  requiring  sufficient 
sureties,  each  to  justify.) 

So  held,  also,  in  Iowa,  under  the  statute  provision  that  in  construing  a 
statute,  words  in  the  singular  may  be  extended  to  the  plural,  and  words  in 
the  plural  may  be.applied  to  the  singular.  Elliott  v.  Stevens,  10  Iowa,  418 
(an  attachment  bond  with  only  one  surety  held  sufficient,  although  the  Code 
employed  the  word  "  sureties  "). 

Where  a  bond  purports  to  be  the  act  of  a  party  by  an  attorney  in  fact,  the 
officer  taking  it  should  satisfy  himself  of  the  authority  to  sign.    Jackson  v. 
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4. attorneys,  c&c] — Under  the  usual  rule  that  an  at- 
torney or  counsellor  cannot  be  surety  on  any  bond  required  in 
any  judicial  proceeding,^  the  clerk  should  not  approve  an  under- 
taking signed  by  an  attorney  ^  as  surety ;  but  if  the  bond  or 
undertaking  so  signed  is  approved  and  accepted  by  the  party, 
the  surety  will  be  held  liable.* 

5. naming  dbUgors.} — To  render  a  bond  satisfactory, 

all  who  execute  it  should  be  named  in  it.  One  who  executes 
it,  though  not  named  in  it,  is  bound  ;  ^  yet  the  addition  may  af- 
fect the  liability  of  sureties  who  had  previously  executed  it.^ 

The  failure  of  one  named  in  a  bond  as  an  obligor,  to  exe- 
cute it,  does  not  alone  vitiate  it  as  to  those  who  do  execute  it.® 

6. describing  sureties.] — It  is  not  essential  that  those 

who  execute  as  sureties  be  described  as  sureties  in  the  bond,  even 
under  a  statute  requiring  it  to  be  executed  by  surety,  especially 
if  the  recitals  show  who  are  the  parties  to  the  proceeding ; '  but 
designating  them  as  sureties  may  be  a  convenient  protection  of 
their  rights  as  such  if  they  should  be  called  on  to  respond.' 

Stanley,  3  Ala.,  336.  It  has  been  said  that  the  court  will  not  hold  it  a  nullity 
because  a  sealed  power  is  not  produced;  but  may  presume  authority  and  may 
require  the  power  to  be  produced  within  a  reasonable  time.  Drake  on  Att., 
.  §  133.  But  this  is  doubtful  unless  on  the  ground  that  the  bond  is  presented 
by  his  authorized  attorney  of  record  in  the  cause.  Even  then  the  security 
maybe  precarious.  Price  v.  State,  13  Tex.  App.,  285;  Billington  «.  Common- 
wealth, 3  Ky.  L.  Bep.,  19.  And  this  ground  of  liability  is  not  sufficient  for 
dispensing  with  proof,  whereas,  in  New  York,  securities  must  be  proved  or 
acknowledged  as  a  deed  of  lands.  See  p.  3  of  this  volume;  Wright  v.  Smith, 
19  Tex.,  397. 

>  JV:  Y.  Gen.  Mule,  5. 

'  The  rule  has  been  held  not  to  apply  to  one  who  has  left  practice  for 
more  than  a  year  and  engaged  in  other  business.  Evans  v.  Harris,  47  JV.  Y. 
Sup&r.  Gt.  {J.  &  8.),  366  (an  undertaking).  But  the  court  may  reject  any 
attorney. 

3  Tessier  ».  Crowley,  17  Neh.,  307;  s.  c,  33  Northw.  Bep.,  423. 

*  Exp.  Fulton,  7  Cow.,  484  (holding  such  bond  sufficient  on  appeal) ;  s.  p.. 
Decker  «.  Judson,  16  N.  Y,  439. 

Fournier  v.  Cyr,  64  Me.,  33;  Ahrend  «.  Odiorne,  135  Mass.,  50  (names  of 
obligors  left  blank). 

McLain  ®.  Simington,  37  Ohio  St.,  484  (name  of  surety  omitted  from 
body  of  undertaking). 

'  Decker  v.  Judson,  16  JT.  Y,  439. 

«  Parker  «.  Bradley,  3  Sill,  584  {dictum,  Cowen,  J.). 

Williams  «.  Marshall,  43  Ba/rb.,  534  (a  bond  of  guaranty  held  binding 
upon  sureties,  although  not  signed  by  the  principal). 

Board  of  Trustees  v.  Scheik,  10  Bradw.  (III.),  51;  s.  c,  14  Chic.  L.  JT., 
311  (official  bond).    See  page  68,  paragraph  16. 

'  Stevens  «.  Richardson,  30  BlaUhf.,  53  ;  B.  c,  9  Fed.  Sep.,  191. 
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7. wards  of  joint  or  seroeral  oiligaUon.'] — If  the 

obligors  simply  bind  themselves  jointly,  at  common  law,  all 
must  be  sued  if  any,  so  long  as  living,*  but  the  death  of  a  surety 
would  discharge  his  estate.^ 

If  they  bind  themselves  "  jointly  and  severally,"  any  one 
may  be  sued  or  all  at  common  law,  but  not  more  than  one  and 
less  than  all.'  Under  the  Code  *  any  number  may  be  sued  with 
or  without  the  others. 

By  the  New  York  Code  of  Civil  Procedure  a  bond  executed 
by  a  surety  or  sureties,  as  prescribed  by  that  Code,  must,  where 
two  or  more  persons  execute  it,  be  joint  and  several  in  form." 

8. words  of  representation.'] — It  is  essential  to  an  ac- 
ceptable bond  that  it  purports  to  bind  the  heirs,  executors  and 
administrators  of  the  obligor,^  if  the  obligor  be  a  natural  per- 
son.    If  a  corporation,  the  appropriate  word  is  "  successors." 

9.  Pa/rUes. — Obligee.] — To  render  a  bond  satisfactory,  the 
obligee  should  in  some  unmistakable  manner  be  designated  in 
the  instrument.' 

If  the  statute,  rule  or  order  under  which  it  is  given  does 
not  designate  the  obligee,  the  bond  may  properly  designate  the 
party  for  whose  protection  the  security  is  given.^ 

•  Gere  v.  Clarke,  6  SiU,  350 ;  De  Agreda  v.  Mantel,  1  Abb.  JPr.,  130. 

»  Wood  V.  Fisk,  63  Jf.  Y.,  245;  otherwise  by  Jf.  T.  Code  Civ.  Pro.,  §  758. 

3  Field  V.  Van  Cott,  15  Abb.  Pr.,  JT.  S.,  849  ;  s.  c,  5  Paly,  308  ;  Cridler  v. 
Curry,  66  Barb.,  336;  B.  C,  more  fully,  44  How.  Pr.,  345 ;  Quigley  v.  Walter, 
3  Sweeny,  175. 

'  i\7:  K  Code  Cm.  Pro.,  %  454,  superseding  Code  Fro.,  §  130 ;  Field  v.  Van 
Cott  {above);  Cridler  v.  Cuny  (above). 
,      ^N.T.  Code  Civ.  Pro.,  §  812.    See  also  74  N.  T.,  63. 

'  Schenke  v.  Kowell,  1  Abb.  JV.  C  395  (where  an  instrument  not  expressly 
binding  heirs,  executors  and  administrators  was  set  aside  as  not  complying 
■with  a  statute  requiring  a  bond  as  security  for  costs);  s.  p.,  17  Fed.  Sep.,  830. 

If,  however,  such  a  bond  were  accepted  and  acted  on,  the  heirs,  &c., 
might  be  held  liable  under  the  statute  as  to  liability  of  representatives.  If. 
r.  Code  Civ.  Pro.,  §  1837,  &c.,  superseding  3  JJ.  S.,  90,  &c. 

'  Preston  «.  Hull,  33  Graft.  ( Va.),  600,  603  (where  it  was  held  that  a  bond 
payable  to  "  blank  "  was  a  nullity,  and  that  an  agent  with  parol  authority 
could  not  insert  a  name  as  obligee  and  render  it  valid). 

8  Bigler  ®.  Waller,  13  Wall,  143, 149. 

Where  a  bond  is  given  to  an  officer  for  the  benefit  or  protection  of  a  party 
to  the  action  or  a  third  person,  or  to  a  party  for  the  benefit  of  himself  or  any 
other  one  interested,  it  may,  unless  the  statute  otherwise  prescribes,  be  en- 
forced by  an  action  in  the  name  of  the  obligee  (for  he  is  a  trustee  of  an  ex- 
press trust),  or  in  the  name  of  the  person  intended  to  be  protected  (for  he  is 
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10. words  of  jomt  or  several  interest.'] — If  it  is  de- 
sired that  the  bond  shall  secure  separate  interests,  so  that  if 
either  one  of  several  obligees  are  injured  by  a  breach  he  may 
sue  in  his  own  name  without  having  to  join  the  others,'  it  is 
better  to  express  the  penal  clause  accordingly,  as  running  to 
them  or  either  of  them ;  or,  if  there  are  more  than  two,  to 
them  and  each  or  any  of  them,  as  there  is  some  difference  of 
opinion  whether  without  special  words  of  severance  an  action 
by  less  than  all  would  lie.* 

11. words  of  representation.l — It  is  usual  but  not  es- 
sential to  the  validity  of  the  bond  that  it  be  expressed  as  run- 
ning to  the  obligee,  his  executors,  administrators  and  assigns,  if 
he  be  a  natural  person ;  if  a  corporation,  to  the  successors  and 
assigns. 

Some  forms  in  use  mention,  in  connection  with  the  obligee, 
and  before  executors,  &c., "  his  certain  attorney."  But  this  can 
only  lead  to  uncertainty.   "Without  this  clause  an  attorney  duly 

the  real  party  in  interest).  See,  for  instance,  Barnes  «.  Webster,  16  Mo.,  358; 
Sheppard  «.  Collins,  H  Iowa,  570;  Dutton  v.  Kelsey,  3  Wend.,  615;  People 
V.  Holmes,  5  id.,  193. 

A  bond  given  to  the  State  or  the  United  States,  if  required  by  the  court, 
■will  be  valid,  although  there  be  no  statute  designating  such  an  obligee,  and 
no  one  authorized  to  accept  it.    Barnes  v.  Webster,  16  Mo.,  358,  366. 

'  The  objection  to  this  course  is  that  a  recovery  by  a  part  might  possibly 
exhaust  the  penalty  and  leave  others  remediless. 

^  AfflrmaUw. — Alexander  v.  Jacoby,  33  Ohio  St.,  358  (a  considered  case, 
holding  that  three  obligees  may  sue  on  an  imdertaking  where  the  third  one 
has  suffered  no  damages  from  the  order  of  attachment  granted  upon  the 
undertaking.  The  court  hold  that  on  the  question  of  severalty  the  stat- 
ute Tinder  which  the  bond  is  given  is  to  be  regarded  as  a  part  of  the 
bond,  and  controlling  its  interpretation). 

Negative.— T!vos\ax  v.  Malkin,  13  Weekly  Big.,  530  (dismissing  complaint 
by  one  of  two  joint  obligees  on  an  attachment  bond). 

Boyd  a  Martin,  10  Ala.,  700  (judgment  reversed  in  an  action  upon  a 
joint  attachment  bond  by  all  the  obligees  for  error  in  overruling  a  demur- 
rer to  defendant's  plea  that  the  plaintiffs  were  not  jointly  injured  in  that 
they  had  no  joint  interest  in  the  property  wrongfully  levied  upon,  the 
court  saying  that  the  statute  requiring  the  bond  did  not  forbid  it  to  be 

Masterson  ■».  Phinizy,  56  Ala.,  336  (demurrer  to  a  complaint  by  one  of 
the  four  obligees  of  an  attachment  bond  who  had  alone  sustained  damages 
because  of  the  wrongful  attachment,  held  improperly  overruled).  The 
court  in  a  considered  opinion  said  the  terms  of  the  instrument  protected 
all  jointly,  and  could  not  be  varied  by  an  allegation  that  a  part  only  were 

In  Thayer  «.  Lewis,  4  Ben.,  369,  where  the  object  was  to  indemnify 
the  overseers  of  the  poor  and  also  the  town,  the  court  required  an  instru- 
ment reciting  the  occasion,  and  containing  a  separate  covenant  with  each,  in 
preference  to  a  bond. 
Vol.  I.— 5 
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authorized  could  require  and  receive  payment ;  and  if  the 
clause  is  intended  to  confer  authority  on  the  existing  attorney 
of  record  to  do  so,  it  is  of  doubtful  adequacy.  The  word 
"  certain  "  cannot  make  that  certain  which  is  not  so  without  it. 

12.  Date.'] — To  render  a  bond  acceptable  it  should  be  dated, 
although  it  is  not  essential  to  its  validity,  unless  required  by  the 
statute,^  since  a  bond  takes  eifect  only  from  the  time  of  its  de- 
livery, and  the  day  of  the  delivery  may  be  shown  whenever  it 
becomes  material.' 

In  the  old  common  law  form  still  in  use  in  many  parts  of 
the  country,  the  date,  and  the  statement  that  the  parties  have 
affixed  their  seals,  are  inserted  at  the  end  of  the  penal  clause, 
and  before  the  condition. 

13.  Condition,  cmd  recitals.] — The  object  of  the  condition 
is  to  state  the  acts,  a  performance  of  which  on  the  part  of  the 
obligor  or  others  will  exonerate  him  from  liability  for  the  pen- 
alty ;  and  in  order  to  define  the  liability  of  the  obligors  accord- 
ing to  the  circumstances  and  object  with  which  the  bond  is 
given,  and  afford  evidence  of  its  actual  consideration,  the  cir- 
cumstances and  object  should  be  carefully  stated  in  a  recital  in- 
troducing the  condition,  because  the  recitals  are  regarded  as  ex- 
pressing the  precise  intent  of  the  parties,  and  are  held  to  limit 
and  control  the  condition,'  and  are  evidence  against  the  obligors 
of  the  facts  recited.* 

'  Plumpton  V.  Cook,  2  A.  K.  Ma/rsh.  {Ky.),  450.  ("  The  act  of  assembly 
under  which  these  proceedings  were  had  does  not  require  the  bond  to  be 
dated ;  and  at  common  law  a  bond  without  a  date  Is  as  valid  as  one  with  a 
date.  The  want  of  a  date,  therefore,  cannot  vitiate  the  bond." — Per  curiam.) 
But  it  may  embarrass  an  action  on  the  bond. 

"  Pierce  v.  Richardson,  37  N.  H.,  306,  313  (where  a  bond  executed  on  Sat- 
urday was  by  mistake  dated  on  Sunday). 

Foumier  «.  Cyr,  64  Me.,  83  (where  the  date  had  been  left  blank). 

^  Tradesmen's  Bank  «.  Woodward,  Anthon's  N.  P.,  300  and  304,  note  ; 
Bennehan  «.  Webb,  6  Ired.  {N.  G.)  Law,  57. 

In  Elmendorf  v.  Lansing,  5  Gow.,  468,  it  was  held  that  a  bond  given  in 
pursuance  of  a  decretal  order  is  to  be  construed  together  with  the  order,  and 
that  general  words  in  the  bond  are  restrained  by  the  terms  of  the  order. 

The  recital  may  hold  the  obligors  liable,  notwithstanding  a  mistake  in  the 
judgment  intended  to  be  secured.  Souvais  v.  Leavitt,  53  Mich.,  577;  s.  c,  19 
NoHhw.  Sep.,  361. 

*  The  recital  of  a  material  fact  estops  the  signers  of  the  instrument  from 
denying  that  fact  when  sued  upon  the  instrument.  Johnston  v.  Smith,  35 
Hun.  171. 

The  recital  of  another  instrument  will  let  that  instrument  in  evidenice 
without  proof  of  its  execution.    Clark  v.  Mix,  15  Gonn.,  153. 
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In  drawing  a  bond  to  secure  payment  of  any  judgment  or 
decree  that  may  be  recovered,  it  should  be  observed  that  such  a 
bond  does  not  necessarily  postpone  its.  enforcement  pending  ap- 
peal from  such  a  judgment ;  ^  but  it  will  cover  a  judgment  or 
decree  in  an  appellate  court "  unless  the  terms  of  the  bond  in- 
dicate otherwise.  Such  a  bond  will  cover  a  deficiency  judgment 
in  foreclosure.*  The  fact  that  there  was  a  statutory  security 
on  appeal  will  not  impair  the  remedy  on  the  bond.* 

A  bond  to  pay  moneys  if  recovered,  may  mean  actual  col- 
lection^ or  beneficial  realization  of  an  equivalent,  as  in  case  of 
strict  foreclosure  in  lieu  of  foreclosure  and  sale,®  and  thus  be 
not  enforcible  merely  on  recovery  of  judgment. 

14.  Seal.'] — At  common  law  a  seal  is  essential  to  a  bond 
and  there  should  be  a  separate  seal  for  each  obligor.''  An 
instrument  without  a  seal  is  not  a  compliance  with  a  statute 
requiring  a  bond.*  In  some  States  a  statute  dispenses  with  seal. 

But  even  where  a  seal  is  requisite,  the  party  for  whose 
benefit  the  bond  is  given  may  waive  it  and  enforce  an  unsealed 
instnmient  as  a  common  law  obligation,  if  it  is  valid  in  other 
respects.' 

It  is  always  for  the  interest  of  the  party  taking  a  sealed 
instrument  to  mention  in  the  instrument  itself  that  it  has  a  seal 

'  Wadsworth  v.  Green,  1  Sandf.,  78  (lessors'  agreement  to  return  bonus 
paid  for  lease  if  their  title  should  under  judicial  decision  be  held  invalid, 
held  enforcible  on  getting  a  judicial  decision  of  any  competent  tribunal, 
without  decision  of  court  of  last  resort). 

'  Ryneaison  ®.  Fredenburg,  43  Mich.,  413. 

^Id. 

*  Smith  V.  Falconer,  11  Hun,  481. 

5  Ogden  V.  Des  Arts,  4  Suer,  375. 

Even  v^rithout  suit.    Wood  v.  Young,  5  Wend.,  630. 

5  Morgan  «.  Plumb,  9  Wend.,  287. 

'  One  seal  will  bind  two  or  more  obligors,  provided  they  adopt  it  as  such; 
but  the  burden  lies  upon  the  plaintiff  to  prove  the  fact  of  such  adoption. 
HoUis  v.  Pond,  7  Humph.  {Tenn.),  233;  Mackay  v.  Bloodgood,  9  Johns.,  285. 

Where  the  words,  "sealed  with  our  seals,"  or,  "witness  our  hands  and 
seals,"  are  used,  such  an  adoption  would  seem  to  be  presumed.  Pequawkett 
Bridge  ».  Mathes,  7  N.  E.,  330;  Hollis  v.  Pond  {aboise). 

'  Board  of  Education  v.  Fonda,  77  TV.  Y.,  350  :  State  v.  Thompson,  49 
Mb..  188  (holding  it  error  to  give  judgment  for  plaintiff  on  an  instrument 
purporting  to  be  a  bond,  but  not  sealed). 

«  Kelly  V.  McCormick,  38  If.  T.,  318,  aff'g  3  E.  D.  Smith,  503;  Board  of 
Education  v.  Fonda,  77  N.  T.,  350,  and  cases  cited ;  County  of  Redwood  v. 
Tower,  88  Minn.,  45. 
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affixed,  for  in  some  cases  tliis  aids  proof  in  case  of  the  loss  of 
the  seal  or  the  omission  to  indicate  the  seal  in  making  a  copy 
used  as  secondary  evidence. 

15.  ^Josecution.] — Bonds  tendered  in  legal  proceedings  should 
be  executed  by  the  obligor  in  person,  or  by  an  attorney  duly 
authorized  by  a  proper  power  under  seal.-' 

Where  the  obligor  signs  in  person,  it  is  not  necessary  that  it 
be  done  in  the  presence  of  a  subscribing  witness.  It  is  suffi- 
cient that  the  obligor  acknowledges  the  instrument  as  his 
deed  in  the  presence  of  the  witness  and  desires  him  to  at- 
test it.* 

Where  the  obligor  is  illiterate,  or  blind,  or  deaf  and  dumb, 
&c.,  the  contents  of  the  bond  should  be  accurately  made 
known  to  him  in  some  proper  manner  before  execution,  in 
order  to  render  the  bond  binding  upon  him.* 

16.  —  conditional.'] — If  those  first  signing  a  bond  desire 
not  to  be  bound  unless  all  whom  they  expect  to  sign  do  so, 
they  should  declare  their  execution  of  it  to  be  on  this  con- 
dition ;  *  and  this  should  for  convenience  of  evidence  be  ex- 
pressed in  the  bond  or  signature. 

11.  Blcmks.] — At  common  law  a  bond  executed  with  a 
blank  either  for  the  penalty  ^  or  for  the  condition,  is  not  valid ; 
nor  would  it  be  even  if  afterward  filled  in,®  unless  the  filling 

'  Murfree  on  Official  Bonds,  §  8. 

Tlie  common  law  rule  that  tlie  •writing  of  the  obligor's  name  by  a  third 
person  at  the  request  and  in  the  presence  of  the  obligor  is  sufficient,  is  not 
always  applicable  under  the  statutes  regulating  practice.  See,  for  instance, 
Billington  «.  Commonwealth,  3  Ey.  L.  Rep.,  19. 

In  Rhode  Island  v.  Louthain,  8  Blackf.,  413,  where  a  bond  signed  by  an 
agent  having  only  parol  authority  was  immediately  afterwards  shown  to  the 
obligor,  who  acknowledged  it  to  be  his  act  and  deed,  it  was  held  sufQcient 
evidence  of  execution  to  go  to  a  jury. 

To  contrary  efiect  is  Price  v.  State,  13  Tex.  App.,  S35  (where  bail  bond 
was  held  void  although  principal  obtained  his  liberty  by  it). 

"  Pequawkett  Bridge  'B.  Mathes,  7  IT.  K,  230. 

8  Green  v.  North  Buffalo  Township,  56  Pa.  St.,  110, 114. 

^  City  of  Los  Angeles  v.  Melius,  59  Cal,  4M:,  450. 

For  the  conflict  of  authority  on  this  question,  whether  such  a  conditional 
execution  can  be  shown  unless  expressed  in  the  bond,  see  People  s.Bostwick 
82  IT.  T.,  445 ;  Whitf  ord  b.  Laidler,  94  iV.  Y.,  145,  rev'g  25  Sun,  136 ;  Grim- 
wood  «.  Wilson,  31  Eun,  215. 

^  Copeland  v.  Cunningham,  63  Ala.,  394 

« Powell  V.  Duff,  3  Camp.,  181  ;  Murfree  on  STieriffs,  §  184 
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in  is  otherwise  authorized  or  ratified.  But  a  bond  with  a 
blank  for  the  amount  of  the  penalty,^  or  of  the  sum  to  be 
secured,'^  executed,  even  by  a  surety,  in  that  condition,  with 
oral '  authority  to  fill  the  blank,  will  bind  him,  even  though 
the  agent  exceeds  his  authority  as  to  the  amount. 

But  the  usual  authority  to  fill  blanks  and  make  alterations 
necessary  to  completing  the  security,  does  not  sanction  altera- 
tions after  delivery.* 

18.  Achnowledgment,  approval,  filing,  c&c,  defects,  and 
amending.] — The  rules  as  to  acknowledgment,  judicial  ap- 
proval, justification,  and  filing,  and  as  to  defects  and  amend- 
ment, will  be  more  conveniently  stated  in  connection  with 
the  subject  of  Undertakings. 

In  the  application  of  those  rules  to  Bonds,  it  may  be 
added  that  the  lack  of  a  seal  is  equally  amendable  as  other 
defects." 

Form  No.  25. 
Bond  given  in  reference  to  a  legal  proceeding. 

Know  all  men  by  these  presents,  that  the  undersigned  A. 
B.,  of  [naming  residence],^  merchant,  [o/-  otherwise  designating 
vocation,]  *  [amd  if  it  is  desired  to  im,dicate  relation  of  the 
obUgors,  may  add,  as  principal,]  and  0.  D.,  of  {residence  amd 
vooation],  [as  surety,] '  am  held  and  firmly  bound  to  [here 
name  the  ienefidary ;  *  or,  "  the  people  of  the  State  of  New 
York  ; "  or  the  public  officer  or  trustee,  as  may  ie  required  hy 
the  order  or  statute  wnd&r  which  the  bond  is  gvoen],  in  the 

'  Gary  v.  The  State,  11  Tex.  App.,  537  ;  s.  c,  4  Tex.  L.  J.,  487. 
» Exp.  Kerwin,  8  Cow.,  118. 
'  Knapp  v.  Maltby,  13  Wend.,  587. 

*  Exp.  Decker,  6  Cow. ,  59  (the  coiirt  saying  that  such  a  power  could  not 
extend  beyond  delivery). 

»  Hunter  v.  Ladd,  2  HI.  (1  Scam.),  551. 


'  This  is  not  essential,  but  may         Sureties  in  a  bond  required  by  the 

properly  be  required  as  important  to  Code  must  be  residents  of  the  State. 

identify  the  obligor.  iS.,§813.    Practicing  attorneys  are 

">  Under  the  JSf.  T.  Code  Gw.  Pro.  not  competent. 
the  party  or  principal  need  not  join         One  surety  is  enough  if  he  can 

with  the  sureties  vudess  the  bond  is  justify  in  the  full  amount,  even  where 

given  imder  a  provision  of  the  act  the  provision  of  the  act  requires  "sure- 

which  requires  him  to  "  execute  "  it.  ties ;  "  otherwise,  if  it  specifies  two  or 

§  811.  more.    Id.,  §  811. 
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penal  sum  of  dollars  ($  ),  to  be  paid  to  said 

obligee[5],  or  to  his  [or,  their]  executors,  administrators  or 
assigns  (or  if  the  obligee  is  a  corporation,  or  officer,  or  trustee,  ox 
to  his— w,  their— successors  or  assigns],  for  payment  of  which 
I  bind  myself,  ray  \pr  if  there  is  more  than  one  obligor,  we  bind 
ourselves,  our]  heirs,  executors  and  administrators,  jointly  [and 
severally]  hereby. 

Sealed  with  my  \or,  our]  seal[s]  this        day  of  ,  18    . 

\If  recitals  a/re  desired^  insert  them  here,  commencing — 
"Wheeeas  : — ] 

{For  forms,  see  the  va/rious  proceedings,  such  as  Arrest, 
Attachment,  Injunction,  Receiver,  &c.,  and,  continue — Now, 
THEEEFOBE,  the  Condition — due,  as  in  next  paragraph.'] 

The  CONDITION  of  this  obligation  is  such,  that  if  [here  state 
condition  according  to  the^  statute,  judgment  or  order,  under 
which  the  bond  is  gi/ven'],  then  this  obligation  is  to  be  void ; 
otherwise  of  full  force  and  effect.       [Signatures  and  seals.] 
Signed,  sealed,  and  delivered 
in  presence  of 

[signature  of  witness"]. 

[Acknowledgment  or  proof  as  in  Forms  1  to  8.  Affida/oit 
of  sufficiency,  justification  cmd  approval,  as  m  Forms2l8-21. 
File  with  clerk  of  court.    Notice  offilAng  as  in  Form  222.] 

Form  No.  26. 
Clause  charging  separate  estate  of  married  woman  obligor. 

[If  a  married  woman  is  am,  obligor  a/rhd  it  is  necessa/ry  eay 
messly  to  cha/rge  her  sepa/rate  estate,^  add]  And  the  said  0. 
D.  hereby  further  undertakes,  intends  and  agrees  that  the  above 
obligation  shall  be  a  charge  upon  her  separate  estate,  consisting 
of  [the  house  and  lot,  No.  36  Water  St.,  in  the  city  of  New 
York,  and  the  house  and  lot.  No.  5  Montague  St.,  in  the  city  of 
Brooklyn],  and  all  other  real  and  personal  property  owned  by 
her.* 

'  A  bond  given  by  two  or  more  payment,  to  be  well  and  truly  made, 

obligors,  under  that  act,  unless  other-  we  bind  ourselves  and  each  of  us,  and 

wise   expressly    prescribed   by  law,  any  two  or  three  [or,  two,  three  or 

must  be  joint  and  several  in  form,  four]  of  us  jointly,  severally  and  re- 

Code  Civ.  Pro.,  §  812.  spectively,  firmly  by  these  presents." 

The  words  "we  and  each  of  us         'As  to  the  uses  and  effect  of  re- 
bind  ourselves,"  &c.,  held  equivalent  citals,  see  p.  66  of  this  volume, 
to  jointly  and  severally.  Bpis.  Ch.  of         '  By  recent  statute  in  New  York, 
St.  Peter  «.  Varian,  28  Bmrb.,  644.  L.  1884,  p.  465,  c.  381,  this  is  unneces- 

To  enable  an  obligee,  at  common  sary  unless  the  bond  is  to  her  hus- 

law,  to  sue  any  part  of  several  oblig-  band. 

ors  in  a  bond,  instead  of  compelling         *  Sustained  by  Woolsey  r>.  Brown, 

him  to  sue  one  or  all,  the  following  74  N.  T.,  82. 
language  may  be  used  :   "For  which 
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AETICLE    VII. 


Captions. 


1.  What  papers  should  be  entitled. 

2.  Contents  of  caption. 
8.  Several  parties . 

4.  Proceedings  after  change  of  par- 

ties. 

5.  —  after  writ  of  error  or  appeal. . 

6.  Several  causes. 

1.  Collateral  proceedings. 


Forms. 

(27.)  Caption  of  a  paper  in  a  pro- 
ceeding pending,  not  in  an 
action . 

(28.)  Caption  of  a  paper  other 
than  an  order  of  court,  in 
an  action. 


1.  What  papers  should  he  entitled.'] — In  general,  all  papers 
in  an  action  or  a  special  proceeding  should  be  entitled  in  a  man- 
ner which  will  indicate  the  court  and  identify  the  action  or 
proceeding.*  But  a  notice  or  similar  appendage,  at  the  foot  or 
on  the  back  of  a  paper  properly  entitled,  to  which  it  refers, 
needs  of  course  no  separate  title.* 

2.  Contents  of  caption^ — The  caption  or  title  includes  the 
name  and  locality  of  the  court*  and  the  names  of  parties. 
The  summons  and  pleadings,  and  the  judgment,  which  form 
permanent  parts  of  the  record,  and  will  be  referred  to  in  future 
to  determine  questions  of  parties  and  jurisdiction,  should  name 
every  party ;  and  if  there  are  diversities  of  name  and  capacity, 
all  should  be  indicated. 

In  papers  in  the  common  intermediate  proceedings  in  the 
cause  it  is  enough,  after  specifying  the  court,  to  say  A.  B.  and 
others  against  Y.  Z.  and  others,  naming,  however,  enough  on 
each  side  to  identify  the  cause  and  distinguish  it  from  any 
other  in  which  some  of  the  same  parties  may  be  concerned.^ 
If  there  are  two  suits  in  which  the  parties  are  identical,  the 
papers  should  be  distinguished  by  adding  in  the  blank  space  at 
the  right  hand  of  the  title  No.  I,  IN'o.  II,  respectively ;  and  it 
will  be  found  very  important  for  the  convenience  of  the  prac- 
titioner to  make  the  same  mark  distinctly  under  the  title,  upon 
the  indorsement  of  each  paper. 

'  See  Affidavits,  p.  31  of  this  volume. 
'  See  p.  45. 

'  "  Cole  Circuit  Court,"  in  the  caption  of  an  indictment,  held  sufficient  to 
indicate  the  Circuit  Court  of  Cole  County.    State  v.  Meinhart,  73  Mo.,  562. 
*  White  «.  Hess,  8  Pa/ige,  544. 
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3.  Several  parties.'] — Formerly  it  was  the  practice  for  each 
attorney  to  put  his  own  client's  nanae  first,  using,  if  the  client 
was  defendant,  the  abbreviation  ads.  {ad  sectam=a,t  suit  of), 
to  connect  the  plaintiff's  name.  This  is  no  longer  good  prac- 
tice. 

But  where  an  attorney  appears  for  one  or  more  of  several 
defendants,  others  of  whom  have  defaulted,  it  is  still  common 
to  mention  his  client's  name  as  the  first  defendant,  adding, 
"  impleaded  with  "  the  other  defendants. 

4.  Prooeedrngs  after  change  of  pa/rties.'] — "When  a  person 
has  ceased  to  be  a  party  by  death  or  amendment,  his  name 
as  a  party  is  dropped  from  thereafter  entitled  papers,  when  the 
name  of  his  successor  in  the  action  is  substituted. 

5.  —  after  writ  of  error  or  appeal.'] — A  writ  of  error  is  a 
new  process,  and  needs  the  names  of  each  of  the  parties,^  and 
if  it  fails  tp  designate  them,  even  where  it  uses  a  firm  name, 
intending  to  include  partners  whose  names  are  not  given,  it  is 
insufficient ;  ^  and  if  it  appears  by  the  record  that  such  others 
were  parties  below,  the  defect  of  the  omission  of  their  names 
from  the  writ  cannot  be  cured  by  amendment,  unless  the  re- 
cord itself  supplies  the  names.^  Moreover,  the  name  of  the 
plaintiff  in  error  takes  the  first  place,  though  he  may  have  been 
the  defendant  below  ;  hence  the  title  is  often  inverted. 

An  appeal,  on  the  other  hand,  generally  carries  up  the 
cause  entitled  as  it  was  below,  and  the  general  adoption  of 
this  remedy  under  the  new  procedure,  instead  of  a  writ  of  error, 
has  in  so  far  put  an  end  to  the  inconvenient  practice  of  revers- 
ing the  parties'  names. 

6.  Severed  causes."] — If  one  proceeding  is  taken  in  two  or 
more  causes  at  once,  the  title  of  each  should  be  used,  one  after 
the  other. 

7.  Collateral proceedAngs.] — Practitioners  are  sometimes  at  a 
loss  to  know  how  to  entitle  a  paper  in  a  collateral  proceeding; 

'  Gumbel «.  Pitkin,  113  TT.  8.,  545,  548. 
«  The  Protector,  11  WaU.,  83. 
'  Gumbel  v.  Pitkin  {above). 
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Fnder  the  new  procedure  there  is  no  magic  in  a  title,  and  the 
question  generally  is,  simply,  has  the  proceeding  been  clearly 
identified  ?  When  there  is  a  more  substantial  question  respect- 
ing the  title,  it  is  because  the  consequences  of  proceeding  in  the 
action  may  differ  from  the  consequences  of  initiating  a  new- 
proceeding  which  requires  new  jurisdictional  facts,  and  may 
involve  different  limitations,  relief,  and  rights  of  appeal.  When 
this  question  is  determined,  the  sufficiency  of  the  details  of  the 
form  of  title  (except  in  any  process  or  pleading  in  which  the 
parties  are  not  otherwise  named)  depends  on  its  making  a  clear 
identification  of  the  proceeding,  whatever  it  is  ;  and  any  defects 
which  do  not  impair  identification  ought,  under  the  new  pro- 
cedure, to  be  disregarded.  The  application  of  this  principle 
to  summons,  complaints,  petitions,  judgments,  and  affidavits 
and  orders,  is  further  noticed  in  connection  with  those  subjects. 
The  rule  for  particular  classes  of  cases,  such  as  Sttpplementaet 
PEocEEDtNGS,  CoNTEMPT,  &c.,  wiU  bo  statcd  in  connection  with 
those  subjects. 


Form  No.  27. 
Caption  of  a  paper  in  a  proceeding  pending,  not  in  an  action.' 
Supreme  Court,  county  of  [or,  other  courf]. 


In  the  Matter  of  the  Application 
of 
A.  B.,  an  Infant  [or  other  description]. 


The  petition  of  [c&c,  or  other  introduction  appropriate  to 
the  cha/racter  of  the  pwperl- 

■  A  paper  which  is  merely  a  c;on-  jurisdiction  of  the  court  of  the  sub- 

tinuance  of  proceedings  pending  irlay  ject-matter,  or  to  give  notice  to  the 

be  more  briefly  entitled   than   one  adverse  party  of  the  court  in  which  he 

which  is  relied  on  in  support  of  the  is  impleaded. 
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Form  No.  28. 
Caption  of  a  paper  other  than  an  order  of  coiirt,  in  an  action. 
IJVame  of  court,  and,  if  Supreme  Court,  ncmie  of  cotmty.] 


[Wames  of  the  plaintiffs], 


against 


Plaintiffs, 


[I^ames  of  the  defendam,ts\. 

Defendants. 
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AETICLE    VIII. 

Ceetificates. 

1.  Nature  and  use.  Form  (29.)  General  form  of  official  certificate. 

1.  Nature  omd  use.'] — Where  a  sworn  officer  of  the  court 
has  cognizance  of  a  matter  within  the  scope  of  his  duty — as, 
for  instance,  a  clerk,  referee  or  master  in  chancery,  or  a  re- 
ceiver— and  it  is  desired  to  bring  the  matter  before  the  court 
incidentally  for  its  action,  the  court  will  usually  receive  and 
act  on  his  simple  certificate  of _  the  fact  in  question,  if  the  mat- 
ter be  one  in  which  he  stands  indifierent  between  the  par- 
ties.^ But  if  he  is  concerned,  as  where  the  contest  is  regarding 
his  misconduct  or  his  fees,  his  oath  is  required  unless  waived. 

Form  No.  29. 
General  form  of  official  certificate. 
Supreme  Court,  city  and  county  of  New  York.^ 


A.  B. 
Y.  Z. 


The  undersigned,  M.  E".,  clerk  of  the  county  of  *  [or, 

referee  appointed  herein  by  order  of  this  court,  dated  the 
day  of  ,  18    ],  do  hereby  certify  that  [stating  fact  m 

question]. 

[Date.]*  [Signature  and  official  title.] 

'  See,  for  instance.  Abb.  Tr.  Brief,  193,  par.  13  (judge's  certificate  to  fact 
entitling  party  to  costs). 

'  If  the  title  does  not  indicate  the  that  the  officer  is  empowered  by  law 

place  of  making  the  certificate,  or  if  to  do  the  act. 

the  certificate  is  for  use  beyond  the         *  If  the  certificate  is  to  be  used 

jurisdiction,  insert  a  venue  below  it  without  the  jurisdiction,  it  is  better  to 

as  in  case  of  an  affidavit.  add  a  testificandum  clause  and  official 

^  If  a  certificate  is  to  be  used  with-  seal,  if  there  be  one,  as  in  Form  3,  p. 

out  the  jurisdiction  it  is  better  to  state  14 
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AKTICLE   IX. 

Copies. 


1.  TJse  of  copies  instead  of  originals.  4.  Letter-press  copiest 

2.  Form,  and  correspondence  with  orig-  5.  bworn  copies. 

inal.  6.  Certified  copies. 

8.  Effect  of  omission  in  copy.  V.  Exemplified  copies. 


1.  Use  of  copies  instead  of  Origvn,aLs.'\ — In  the  case  of  pa- 
pers addressed  to  the  court,  or  a  judge,  either  expressly,  such 
as  petitions,  and  bills  in  equity,  or  impliedly,  such  as  pleadings 
under  the  code,  affidavits,  &c.,  the  originals  are  kept  by  the 
attorney  or  filed  with  the  clerk  (as  elsewhere  explained)  ;  and 
service  of  any  of  them,  when  required,  is  made  by  delivery  of 
a  copy  to  the  person  served.  In  the  case  of  papers  proceeding 
from  the  attorney  and  addressed  to  others  thrni  the  court — such 
as  notices,  &c. — service  is  made  by  delivery  of  the  original  to 
the  person  addressed,  and  a  copy  is  preserved,  and  is  filed  when 
filing  is  required,  except  however  that  if  such  a  paper  is 
properly  a  part  of  the  record — as  for  instance  the  summons — it 
is  served  by  delivering  a  copy  to  the  person  to  whom  it  is 
addressed,  so  that  the  original  may  be  filed. 

In  the  ease  of  process  addressed  hy  attorneys  to  nwnisterial 
officers,  the  original  is  delivered  to  the  officer,  and  a  copy  kept 
by  the  attorney,  the  original  being  required  to  be  returned  by 
the  officer,  with  his  proceedings  thereon,  to  the  court  or  clerk. 

In  the  case  of  papers  which  require  the  allowance  or 
authentication  of  the  court,  such  as  orders  of  court,  the 
originals  are  filed  and  entered,  and  if  service  is  required  a 
copy  is  delivered  to  the  person  served.  Those  allowed  or 
authenticated  by  a  judge  out  of  court,  are  filed  or  held  in  the 
possession  of  the  attorney  obtaining  them  (or  by  the  minis- 
terial officer  to  whom  they  are  addressed,  until  his  return), 
and  if  service  is  required,  a  copy  is  delivered ;  but  in 
order  to  put  the  person  served  in  contempt  for  not  obeying, 
the  original  with  the  signature  of  the  judge  must  be  shown  at 
the  time  of  delivering  the  copy. 
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2.  Form,  amd  correspondence  with  original.'] — All  papers 
and  copies  of  papers  must  be  fairly  and  legibly  written,  and 
ebould  be  as  free  as  possible  from  erasures  and  interlineations. 

A  copy  of  a  f olioed  paper,  ])rovided  for  an  adverse  party  or 
the  court,  must  be  folioed  to  correspond  with  the  original.^ 

A  copy  of  a  paper  should  include  not  only  the  body  of  it, 
but  all  the  formal  parts,  the  title,  date,  signature,  address,  the 
jurat,  verification  or  acknowledgment  if  any,  and  required 
indorsements ;  in  short,  whatever  was  in  any  sense  a  part  of  the 
document  at  the  time'  to  which  the  use  of  the  copy  as  a 
representation  or  substitute  for  it  relates.  These  should  be 
transcribed  in  full.  It  is  not  enough  to  substitute  a  memoran- 
dum that  a  formal  part  omitted  from  the  copy  was  upon  the 
original. 

Original  signatures,  when  copied,  should  be  preceded  in  the 
copy  with  the  word  (signed)  in  parentheses ;  a  seal  is  represent- 
ed by  (l.  s.),  or  the  word  seal,  in  a  scroll  or  circle ;  a 
superscription  is  copied  with  the  word  (addressed)  in  parenthe- 
ses prefixed;  and  a  postmark  may  properly  be  copied  by 
transcribing  the  legend  of  the  stamp  in  ordinary  straight  and 
continuous  lines,  prefixing  in  parentheses  the  word  (post- 
marked). 

When  copy  is  required  of  a  paper  having  such  additions, 
or  an  indorsement  which  is  material  to  its  effect,  as,  for 
instance,  a  file  mark  or  notice,  the  better  practice  in  copying 
the  indorsement  is  to  put  it,  like  signatures,  postmarks,  &c.,  at 
the  foot  of  the  body  of  the  instrument  within,  prefixing  the 
word  (indorsed),  thus  leaving  the  back  of  the  copy  free  for  a 
fresh  iudoi'sement  showing  that  it  is  a  copy. 

3.  Effect  of  omission  in  copy.] — "Whether  omitting,  from  a 
copy  served,  a  signature,  jurat  or  other  formality  contained  in 
the  original  and  essential  to  its  validity,  is  fatal  to  the  effect  of 
the  copy,  depends  on  the  nature  of  the  paper.  If  the  copy  is 
in  the  nature  of  a  notice  of  a  hearing,  on  which  there  will  be 
opportunity  to  inspect  the  original  before  the  party  serving  the 
copy  can  take  anything  further  by  the  service,  a  defective  copy 

'  See  paragraph  1,  p.  95,  of  this  volume. 
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cannot  be  disregarded  merely  because  of  such  a  defect  of  form ; 
and,  if  the  original  is  perfect,  the  court  may  disregard  the 
defect  in  the  copy  served,  and,  wliere  the  party  has  not  been 
misled,  should  usually  do  so.  This  is  the  rule  applicable  to 
affidavits  and  petitions  on  which  to  move  the  court,  whether 
served  in  advance  of  a  motion  on  notice,  or  with  notice  of  an 
ex  jpa/rte  order  obtained  thereon.^ 

On  the  other  hand,  if  the  paper  is  in  itself  a  distinct 
proceeding,  like  a  pleading,  the  party  should  be  held  to  abide  by 
the  copy  he  serves,'  subject  to  the  power  of  the  court  to  relieve 
him  from  the  slip,^  where  it  has  power  to  enlarge  the  time.* 

This  rule,  however,  should  be  taken  with  the  qualification 
that  if  the  party  served  desires  to  treat  the  copy  as  a  nullity  he 
must  return  it  promptly  with  notice  of  this  specific  objection,  or 
he  will  be  deemed  to  have  waived  the  irregularity.* 

4.  Letter-press  copies.] — Letter-press  copies  are  so  apt  to  be 
defective  that  their  use  for  service  or  filing  is  to  be  condemned.* 
And  where  they  are  tolerated,  they  are  not  duplicates  in  such 
sense  that  each  can  be  treated  as  an  original,  but  they  are  only 
secondary  evidence. 

5.  Sworn  copies.] — What  is  here  said  of  sworn  copies 
relates  only  to  their  use  in  interlocutory  and  summary 
applications  to  the  court.  The  mode  of  proof  by  sworn  copy 
on  the  trial  of  a  cause  is  substantially  different. 

'  Barker  d.  Cook,  40  Barb.,  354  (motion  to  vacate  arrest,  becaiise  the  copy 
served,  of  the  afiBdavit  on  which  it  was  ordered,  did  not  contain  any  signa- 
tures, denied). 

'  Knowles  ®.  Fritz,  58Wisc.,  216  (omission  to  copy  at  length  authentication 
of  official  power  of  oiHcer  before  whom  complaint  was  verified,  and  substi- 
tution instead  thereof  of  the  words  "  certificate  of  clerk  of  court  under  seal 
attached,"  held,  to  prevent  plaintiS:  from  requiring  a  verified  answer).  Gra- 
ham 1).  McOoun,  5  Bow.  Pr.,  353  (omission  of  name  of  officer  before  whom 
answer  was  verified,  Mid,  to  entitle  a  plaintiff  who  had  served  a  verified  com- 
plaint to  return  the  answer  and  enter  judgment). 

'  Littlejohn  v.  Munn,  3  Paige,  280  (motion  to  strike  answer  from  files  be- 
cause copy  served  had  no  copy  signature,  denied  on  defendant  paying  costs 
and  serving  a  perfect  copy). 

■*  See  paragraphs  3  and  4,  of  p.  82,  of  this  volume. 

'  Hayward  «.  Grant,  13  Minn.,  166  (neglect  to  return  copy  of  answer,  hav- 
ing no  copy  of  verification,  a  waiver  of  the  objection ;  overruling  Morton  v. 
Jackson,  2  Minn.,  219). 

"  They  are  forbidden  by  N.  T.  Gen.  Rule,  No.  19,  of  1884. 
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In  proceedings  before  or  after  trial  a  special  affidavit  to  the 
truth  of  a  copy  is  not  required,  except  in  producing  copies 
instead  of  the  books  of  a  foreign  corporation  under  the  recent 
statute,^  and  in  proceedings  for  discovery  of  books  and  papers, 
in  which  case  the  party  ordered  to  make  discovery  is  sometimes 
directed  to  do  so  by  producing  sworn  copies.^ 

In  other  proceedings  it  is  enough  to  annex  a  simple  copy  to 
the  affidavit  or  petition  in  which  it  is  mentioned,  and  referred 
to  by  the  words  "  of  which  a  copy  is  hereto  annexed."  This 
is  sufficient  prima  facie  proof  of  the  accuracy  of  the  copy  for 
the  purposes  of  a  motion.*  If  there  are  reasons  for  demanding 
further  proof  of  its  accuracy  or  the  production  of  the  original, 
the  court  should  be  asked  to  require  it. 

"Where  the  petition  or  affidavit  adducing  the  copy  contains 
an  offer  to  produce  the  original  in  court,  then  production 
should  be  strictly  required  if  asked  for  by  the  adverse  party. 

6.  Certified  copies.^ — What  is  said  here  of  certified  copies  is 
said  only  in  reference  to  their  use  in  interlocutory  and  summary 
applications  to  the  court.  The  requisites  of  a  certified  copy,  to 
be  admissible  on  the  trial  of  a  cause,  are  somewhat  different. 

Two  kinds  of  certified  copies  are  in  use.  In  one  the  clerk 
merely  adds  at  the  foot  of  the  copy  "a  copy,"  with  his 
signature,  and  usually  also  his  official  seal.  In  the  other,  the 
clerk  appends  a  formal  certificate  that  it  has  been  compared  by 
him  with  the  original,  and  that  it  is  a  correct  transcript 
therefrom  and  of  the  whole  of  the  original,*  adding  usually 
also  the  official  seal,^  as  is  usually  required  for  certified  copies 
to  be  available  as  primary  evidence  on  the  trial  of  issues  of 
fact.  If  such  copy  is  offered  in  another  jurisdiction  than  that 
where  the  original  file  or  record  is,  proper  authentication  of  the 
clerk's  signature  is  usually  necessary,  according  to  the  forms 
given  in  the  Article  on  Acknowledgments  and  Affidavits,  and 
the  Chapter  on  the  Means  of  Evidence. 

'  K  T.  Code  Civ.  Pro.,  §  931. 
»  Under  lb.,  %%  803,  &c. 
'  Thompson  «.  Hewitt,  6  Hill,  354. 
♦  K  T.  Code  Civ.  Pro.,  §  957. 

» lb.,  §§  958,  959.  See  for  the  rules  as  to  full  certified  copies,  Abb.  Tr.  Ev.. 
336,  &c. 
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The  former  method  is  sufficient  when  a  certified  copy  is 
required  in  practice,  in  the  course  of  proceedings  in  the  same 
court  as  that  in  which  the  original  file  or  record  is. 

In  proceedings  in  another  court  it  is  the  safer  practice,  when 
a  certified  copy  is  relied  on  in  support  of  a  motion  or  other 
application  to  the  court,  to  take  a  full  certificate  such  as  would 
be  evidence  on  a  trial. 

As  certified  cojnes  are  in  practice  often  prepared  by  the 
attorney,  and  sometimes  certified  by  the  officer  without  careful 
examination,  a  scrutiny  of  its  accuracy  by  the  one  on  whom 
such  a  copy  is  served,  occasionally  proves  useful. 

7.  ExempUfied  copies.'] — An  exemplification  or  exemplified 
copy  may  be  said  to  be  a  duplicate  of  the  record  or  the  doc- 
ument on  file,  authenticated  under  the  great  seal  of  the  State 
or  the  seal  of  the  court,  with  a  certificate  from  the  author- 
ities appearing  to  have  official  custody  of  the  record,  that  they 
have  caused  it  to  be  exemplified.^  This  method  originated 
in  the  time  when  records  were  engrossed  on  parchment  rolls, 
and  an  exemplification  was  a  sort  of  repliqua  or  reproduction 
of  the  form  as  well  as  the  contents  of  the  original  scroll.^  In 
legal  effect  under  modem  procedure,  an  exemplified  copy  does 
not  differ  from  a  certified  copy,  except  that  it  is  still  required 
by  some  statutes  for  the  purpose  of  entering  and  adopting  a 
judgment  of  one  court  in  the  records  of  another  court.*  It  is 
indeed  only  a  more  unusual,  and  therefore  considered  as  a  more 
solemn,  variety  of  certified  copy. 

>  Abb.  Tr.  M.,  536. 

'  It  was  for  instance  sometimes  used  as  a  substitute  for  the  original  on  a 
trial  by  the  record  of  an  issue  of  nul  tiel  record. 

^  See,  for  instance,  N.  T.  Code  Civ.  Pro.,  §  1595  (judgment  in  partition,  to 
be  recorded  in  other  counties). 

M).,  §§  3631,  2632,  &c.,  2695,  2703  (foreign  will  admitted  to  probate). 
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AETICLE  X. 

Extensions  of  Time. 

1.  Distinction   between  extension  and  6.  Length  of  time. 

stay.  6.  Mode  of  computing  time, 

2.  Extension,  how  obtained.  7.  Moving  affidavit. 

S.  Extending  limits  fixed   by  rvde   or  8.  Duration  of  extension. 

practice.  9.  Notice. 

4. by  statute.  10.  Vacating. 

1.  Distvrhction  l)etween  extension  cmd  stay.] — A  stay  of  pro- 
ceedings does  not  extend  the  time  whicli  either  party  has  for 
doing  an  act,  although  it  incidentally  postpones  the  time  for 
doing  an  act  if  the  time  for  doing  it  has  not  yet  commenced 
running,  and  will  not  commence  while  tlie  stay  continues.  On 
the  other  hand  an  extension  of  time  does  not  eflPect  a  stay  of 
any  proceedings  except  by  delaying  those  of  such  a  nature  that 
the  right  or  obligation  to  take  them  does  not  arise  until  the  time 
extended  has  passed. 

Thns  an  order  staying  plaintiff's  proceedings  does  not  extend 
defendant's  time  to  answer,-  although  a  stay  of  plaintiff's  pro- 
ceedings which  prevents  him  from  serving  his  complaint  would 
of  course  postpone  defendant's  answering.  On  the  other  hand 
an  extension  of  time  to  answer  does  not  stay  plaintiff's  proceed- 
ings, any  further  than  to  postpone  his  right  to  proceed  as  in 
default  of  an  answer  until  the  extension  has  expired. 

2.  Extension,  how  oitavned.'] — Extensions  of  time  are  ob- 
tained either  by  consent,  in  which  case  a  written  stipulation  is 
essential  to  secure  against  retraction,^  or  by  an  order  of  the 
court  or  a  judge,  applied  for  on  affidavit,  showing  the  grounds 
therefor  and  what  previon^s  extensions,  if  any,  have  been  had 


'  Piatt  o.  Townsend,  3  Abb.  Pr.,  9;  b.  c,  5  Dwr,  668;  White o.  Smith,  16 
Abb.  Pr.,  109  n. ;  McQown  v.  Leavenworth,  2  E.  D.  Bmith,  24 ;  Sniffen  v. 
Peck,  6  Civ.  Pro.  B.  (Browne),  188.  An  extension  of  time  is  not  a  "  stay  of 
proceedings  "  within  the  20  days  limit  on  ex  parte  chambers  order  to  stay. 
Sisson  «.  Lawrence,  16  Abb.  Pr.,  259  n. ;  s.  c,  25  How.  Pr.,  435  ;  White  v. 
Angel,  2  Civ.  Pro.  B.  (MeCarty),  440. 

"  See  explanations  as  to  SUpulatioTis,  p.  451  of  this  vol. 
Vol.  I.— 6 
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by  order  or  by  stipulation,  and  containing  an  oath  to  merits.* 
Such  an  order  may  be  made  exjpa/rte!' 

In  New  York  State  such  an  order  may  be  made  by  the 
County  Judge  in  a  Supreme  Court  cause,  and  by  a  Supreme 
Court  judge  or  a  Superior  City  Court  judge  in  the  cases  respec- 
tively stated  in  the  explanations  respecting  Motions.* 

3.  Extending  limits  fixed  ly  rule  or  pracOce.] — Where  the 
limit  of  time  which  it  is  sought  to  extend  is  fixed,  not  by  stat- 
ute but  by  the  rules  or  practice  of  the  court,  the  general  power 
of  a  court  to  control  its  own  proceedings  enables  it  to  enlarge 
the  time  in  its  discretion ;  and  this  power  is  expressly  sanc- 
tioned by  a  standing  rule  in  New  York,^  which  allows  a  judge 
of  the  court  to  exercise  the  same  power  in  this  respect  as  the 
court  itself.®  Any  such  order  may  be  revoked  or  modified  by 
the  judge  who  made  it,  or,  in  case  of  his  absence  or  disability, 
by  either  of  the  other  judges  of  the  court. 

The  cases  in  which  (except  by  consent)  no  extension  of  time 
fixed  by  the  court  itself  can  be  granted  are  those  of  the  time 
within  which  it  has  been  ordered  that  a  supplemental  complaint 
must  be  made  to  continue  an  action,  or  an  action  is  to  abate 
unless  it  be  continued  by  the  proper  parties.^ 

4. hy  statute.'] — ^Where  the  limit  for  doing  an  act 

is  fixed  by  statute,  the  court  has  not  power  to  enlarge  the  time 
unless  such  power  is  conferred  by  statute ;  and  this  is  done  by 
the  New  York  Code,  which  (subject  to  certain  exceptions  below 
stated)  provides  that  "  where  the  time  within  which  a  proceed- 
ing in  an  action  after  its  commencement,  must  be  taken,  has 
begun  to  run  and  has  not  expired,  it  may  be  enlarged,  upon  an 
affidavit  showing  grounds  therefor,  by  the  court,  or  by  a  judge 
authorized  to  make  an  order  in  the  action.' 

■  N.  Y.  Gen.  Rules,  No.  24,  of  1884. 

'  Savage  «.  Relyea,  3  How.  Pr.,  276,  278.    (Such  orders  need  not  be  en- 
tered with  the  clerk.) 

2  See  p.  132  of  this  Voltime. 

*  N.  T.Ot.  of  App.,  Bule  16;  and  see  Oen.  BuUs,  M.  24,  of  1884. 

'  Id.    See  Article  XTV  on  Motions. 

'  K  T.  Code  Civ.  Pro.,  g  784. 

'  N.  T.  Code  Civ.  Pro.,  §  781. 
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The  cases  in  which  (except  by  consent)  no  extension  of  a 
statute-limited  time  can  be  granted,  either  before  or  after  the 
time  has  elapsed,  are^  those  of  the  time  to  commence  an  action, 
to  take  an  appeal,*  and  to  apply  to  continue  an  action  where  a 
party  thereto  has  died,  or  has  incurred  a  disability. 

6.  Length  of  time.] — The  length  of  an  extension  is  in  the 
discretion  of  the  court  or  judge.  The  twenty  days  limit  on 
judge's  ex  parte  orders  staying  proceedings  does  not  apply  to 
extensions  of  time.' 

6.  Mode  of  computing  time.] — In  legal  proceedings  the  first 
day  is  not  counted,  and  the  last  is  counted,  unless  it  be  Sunday 
or  a  holiday,*  in  which  case  it  is  not  counted.  "Where,  however, 
an  act  is  required  to  be  done  within  two  days,  and  an  interven- 
ing day  is  Sunday  or  a  holiday,  it  is  excluded.* 

Fractions  of  a  day  are  not  regarded  *  except  as  indicated  by 
Hie  above  rule. 

An  order  granting  additional  time  does  not  commence  to 
run  until  the  time  thereby  extended  would  have  expired  had  no 
order  been  made,  unless  a  different  intent  is  indicated.' 

7.  Moving  ajldavit.'] — The  affidavit  should  be  to  the  merits 
and  should  state  the  situation  of  the  cause  and  the  reason  for 
■wanting  more  time  as  well  as  what  previous  extensions  have 
been  had  and  what  previous  applications  therefor  made ;  and 

'  JV.  T.  Code  Civ.  Pro.,  §  784.  There  is  however,  a  saving  clause  under 
which  four  months  can  be  given  to  the  representatives  where  a  party  entitled 
to  appeal  dies  before  the  time  has  expired. 

»  N.  T.  Code  Civ.  Pro.,  §  785. 

'  Sisson  «.  Lawrence,  16  Abh.  Pr.,  259,  note;  b.  c,  25  How.  Pr.,  435. 

*  N.  T.  Code  Cw.  Pro.,  %  788.  Taylor  ».  Corbiere,  8  How.  Pr.,  385.  The 
language  of  the  N.  Y.  Statute  is  "  on  a  public  holiday,"  and  this  is  understood 
to  mean  a  holiday  in  respect  to  the  business  of  courts.  "Whether  a  holiday, 
declared  such  by  statute  merely  for  the  purposes  of  commercial  paper,  is 
within  the  rule,  has  not  been  decided  ;  but  recent  statutes  framed  for  that 
purpose  declare  those  days  to  be  like  Sundays,  for  all  purposes  of  State  and 
county  offices,  and  this  would  necessarily  afEect  many  notices  in  litigation. 

'  Anon,,  2  Hill,  375  ;  s.  p.,  N.  T.  Code  Civ.  Pro.,  §  788.  For  cases  in  other 
jurisdictions  in  which  the  exclusion  of  Sunday  has  been  sanctioned  in  all 
periods  of  less  than  a  week,  see  note  in  2  Hill,  375. 

"  Marvin  v.  Marvin,  75  JT.  T.,  240,  except  when  the  precise  time  is  mate- 
rial, as  in  questions  of  priority  of  liens,  etc.,  lb.    See  also  3  Alb.  L.  J.,  176. 

'  Pattison  «.  O'Connor,  23  Hun,  307. 
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adequacy  in  these  respects  may  be  no  less  important  if  a  judge's 
order  is  taken  eai  parte,  than  if  it  is  asked  on  notice,  for  an 
order  granted  ex  parte  may  be  vacated  by  the  same  judge 
ex  pa/rte,  leaving  the  party  who  took  it  in  default  without 
warning. 

8.  Duration  of  extension.] — The  time  expires  of  course 
with  the  termination  of  the  extension,  so  that  an  extension  till 
a  future  event, — as  for  instance  until  the  determination  of  a 
motion, — ceases  on  the  occurrence  of  the  event,  leaving  no  op- 
portunity to  act.  Hence  in  such  case  the  extension  should  be 
until  a  specified  time  after  the  event. 

An  extension  to  or  until  a  specified  day,  includes  that  day, 
unless  a  different  intent  is  indicated.^ 

9.  I^otice.] — If  the  order  is  ex  parte,  it  is  not  enough  to 
give  notice  of  its  being  granted.  It  is  essential  to  serve  upon 
the  adverse  party  a  copy  of  the  order  ^  and  a  copy  of  the  affi- 
davit ^  on  which  it  is  obtained ;  and  if  this  be  not  done  he  may 
disregard  it.^ 

10.  Yacatmg.'] — If  the  extension  was  granted  by  a  judge 
expa/rte,  application  to  vacate  it  may  be  made  to  him  expa/rte? 
If  by  a  judge,  on  notice,  or  by  the  court  upon  notice,  applica- 
tion to  vacate  should  be  on  notice.® 

'  Thomas  v.  Douglass,  3  Joliria.  Cos.,  226. 

'  Cheetham  ®.  Lewis,  2  Johns.,  104. 

'  Savage  v.  Eelyea,  3  Sow.  Pr.,  276  ;  s.  c,  1  Code  Bep.,  43. 

*  To  same  effect,  N.  T.  Code  Civ.  Pro.,  §  782. 

5  iT.  Y.  Code  Civ.  Pro.,  §  772. 

'  See  explanations  as  to  Motions,  p.  126  of  this  vol. 
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AETICLE    XI. 

Filing  and  File-maeks. 

1.  The  power  over  the  files.  12.  —  does  not  show  papers  used 

2.  What  is  filing.  13.  Amending  file-mark. 

8.  Place  of  filing.  14.  File-marking  nunc  pro  tunc. 

4.  Time  of  filing.  15.  Certified  copy  as  proof  of  filing. 
6.  Papers  for  filing  to  have  attorney's     16.  Supplying  loss  from  files, 

name,  <fec.  17.  Withdrawing  from  the  files. 

6.  Payment  of  fees.  18.  Striking  off  the  files. 

7.  Index  of  the  files.  Forms. 

8.  CompeUing  to  file.  (29.)  Notice  to  take  affidavit  off  the 

9.  Notice  of  filing.  files  for  scandal  and  imperti- 

10.  Filing  nunc  pro  tune,  nence, 

11.  File-mark. 


1.  The  power  over  the  files.] — The  custodians  of  public 
records  often  accept  a  document  for  filing  or  record,  on  payment 
of  their  fees,  irrespective  of  the  right  of  the  person  offering  it 
to  have  it  put  on  the  record.  The  duty  of  the  clerk  of  a  court, 
however,  is  peculiar  in  this,  that  the  files  in  his  charge  are  the 
records  of  the  transactions  of  the  court  and  its  ofiScers  ;  and  he 
ought  not  to  place  any  paper  in  its  files  without  the  sanction  of 
authority  given  by  law  or  by  the  court,  or  by  settled  practice. 

Neither  the  clerk  of  the  court  nor  an  attorney  can  amend 
any  paper  on  the  files  of  the  court,^  nor  take  any  paper  off  from 
the  files,  without  leave  of  court.^ 

A  paper  of  such  kind  as  to  be  properly  part  of  the  record, 
as  a  pleading,  belongs  on  the  record,  although  adjudged  bad  or 
insufficient,^  unless  it  be  withdrawn  by  leave  of  court,  or 
superseded  by  amendment. 


'  Bowes  n.  Isaacs,  33  Md.,  585  (judgment  stricken  out  because  it  depend- 
ed on  the  clerk's  voluntary  correction  of  hia  own  mistake). 

»  Luce  V.  Graham,  4  Johns.  Ch..  170;  s.  p.,  K  T.  Code  Civ.  Pro.,  %  737, 
superseding  3  R.  S.,  425,  §  9 ;  s.  p.,  IT.  8.  Sapm.  Ot.,  Rules  Nos.  1  and  3. 

Dare  u.  McNutt,  1  Ind.,  148  (holding  that  one  who  would  give  his  adver- 
sarynotice  to  produce  a  paper  on  file,  must  get  leave  to  have  it  removed). 

Hawthorn  v.  City  of  East  Portland,  13  Oreg.,  310 ;  s.  C;,  6  Pacif.  Rep., 
685  (holding  that  the  clerk  has  no  power  without  leave  of  court  to  change 
the  date  of  his  own  flle-mark  after  filing). 

And  see  Mandeville  v.  Eeynolds,  68  N.  T.,  538,  to  effect  that  if  a  paper 
duly  filed  is  not  found  in  its  place,  the  presumption  is  it  is  lost  or  destroyed. 

'  Briggs  ».  Bergen,  23  N.  T.,  162. 
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2.  What  is  jtlvtig.']  — The  mere  coming  of  a  document  into 
the  hands  of  the  clerk,  is  not  a  filing,  if  he  refuses  to  file  it 
and  at  once  returns  it,  or  if  the  person  delivering  takes  it  back, 
so  that  it  cannot  be  found  on  the  files.'' 

To  constitute  filing  there  should  be  the  intentional  delivery 
of  the  document  in  a  form  suitable  for  filing,  to  the  proper 
officer,  or  to  some  one  in  charge  of  his  office,^  and  its  receipt 
at  his  office,^  for  the  purpose  of  remaining  there.  When  this 
occurs,  the  fact  that  without  the  fault  of  the  person  offering  it, 
it  is  not  then  or  afterwards  indorsed  as  "  filed,"  *  or  put  in  its 
proper  place,"  or  properly  indexed,'  does  not  impair  the  effect 

1  Oushman  ®.  Hadfleld,  15  Ahb.  Pr.,  N.  8..  109  ;  s.  c,  52  N.  Y.,  653  (where 
a  clerk,  upon  receiving  a  remittitur,  was  immediately  served  with  a  stay,  and 
at  once  handed  the  remittitur  back  without  marking  it.  Walker  ii.  Johnson, 
2  McLean,  255  (plaintiff's  attorney  removed  declaration  from  files). 

'  Bishop  «.  Cook,  13  Barb.,  326  (where  a  chattel  mortgage  left  with  one  in 
charge  of  a  town  clerk's  office,  who  marked  it  "  filed,"  was  held  properly 
filed,  although  the  office  of  town  clerk  was  vacant). 

Dodge  v.  Potter,  18  Barb.,  198  (filing  by  one  who  was  clerk  in  the  store  of 
the  town  clerk,  and  had  charge  of  his  office  therein,  lield  sufficient). 

^  A  delivery  to  the  clerk  out  of  his  office  and  office  hours  does  not  take 
effect  as  a  filing  until  the  clerk  deposits  it  in  his  office  during  office  hours. 

Hathaway  v.  Howell,  54  N.  T.,  97,  103  (where  a  chattel  mortgage  handed 
to  a  clerk  at  ten  o'clock  p.  m.,  out  of  his  office,  and  indorsed  as  filed  at  that 
hour,  was  held  not  to  have  been  filed  before  the  clerk  deposited  it  in  his 
office  during  office  hours  on  a  subsequent  day), 

''  Baker  ®,  Henry,  63  Mo,,  517  (objection  that  a  document  was  not  indorsed 
as  "  filed,"  overruled,  there  being  other  sufficient  evidence  of  filing). 

Lessee  of  Haines  v.  Lindsey,  4  Ohio,  88,  90 ;  Nimmons  v.  Westf all,  33  Ohio 
/?«.,  213;  King  ®.  Penn,  13  Weekly  L.  Bui.,  875;  s.  c,  1  Northeastern,  Sep., 
84 ;  Burns  «.  Ingersoll,  6  Ey.  L.  B. ,  737  (deposition  lodged  with  the  papers 
should  not  have  been  rejected  merely  because  by  an  oversight  of  the  clerk 
it  was  not  marked  "filed  "). 

Holman  ®.  Chevaillier,  14  Tex.,  837  (omission  of  the  proper  indorsement 
upon  a  document  filed,  held  not  to  prejudice  rights  of  the  parties,  the 
court  saying,  "  Where  the  law  requires  or  authorizes  a  party  to  file  it,  it  sim- 
ply means  that  he  shall  place  it  in  the  official  custody  of  the  clerk  "). 

Jones  V.  State,  67  Geo.,  240  (remitter  from  Appellate  Court  filed,  but  lost 
before  entry  on  minutes,  and  text  of  the  opinion  ordered  to  be  copied  in  lieu 
thereof). 

"■  People  «.  Bristol,  35  Mich.,  28  (where  a  chattel  mortgage  was  not  put  in 
the  files  among  other  chattel  mortgages,  but  in  another  pigeon-hole, — was  held 
to  have  been  filed). 

CuUen  ®.  Miller,  9  N.  Y.  Leg.  Obs.,  62  (bond  left  with  a  surrogate  and 

"  People  ®.  Bristol,  35  Mich.,  28  (where  a  chattel  mortgage  was  not  entered 
in  the  alphabetical  index  as  required  by  statute). 

The  reason  for  the  rule  is  that  the  party  delivering  the  document  to  the 
officer  has  done  all  that  the  law  requires  of  him,  and  cannot  be  prejudiced  by 
the  failure  of  the  officer  to  do  his  duty.  People  «.  Bristol  (above).  See  a 
similar  ruling  on  the  effect  of  not  indexing  a  deed  left  for  record,  in  Mutual 
Life  Ins.  Co.  ■».  Dake,  1  Abb.  K  C.  381,  384 
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of  the  filing,  -unless  the  statute  makes  such  a  marking  or  in- 
dexing essential. 

3.  Place  of  filing.']— 'Psp^exs  in  an  action  should  be  filed  in 
the  office  of  the  clerk  of  the  court  in  which  it  is  pending.*  An 
appeal  no  longer  removes  the  cause,  except  in  the  cases  where 
a  new  trial  can  be  had  in  the  Appellate  Court ;  and  except  in 
such  cases,  therefore,  an  action  is,  notwithstanding  appeal,  still 
deemed  pending  in  the  court  below,  for  the  purpose  of  filing 
papers,**  except  those  relating  to  proceedings  in  the  Appellate 
Court,  which  its  rules  require  to  be  filed  with  its  clerk. 

In  the  Supreme  Court  papers  are  to  be  filed  in  the  county 
specified  as  the  place  of  trial ;  *  but  in  case  the  place  of  trial  is 
changed  to  another  county,  aU  subsequent  papers  must  be  filed 
in  the  county  to  which  such  change  is  made ;  ^  and  it  is  the  duty 
of  the  clerk  of  the  former  county  to  transfer  his  files  of  papers 
in  the  action  to  the  clerk  of  the  latter  county.*  When  a  cause 
is  removed  from  one  State  court  to  another,  the  clerk  of  the 
former  must  make  a  similar  transfer  to  that  of  the  latter.* 

But  the  clerk  is  not  bound  to  transmit  such  papers,  except 
upon  payment  of  his  fees  and  expenses  of  transmission.' 

A  mistake  in  filing  the  papers  for  the  commencement  of  an 

placed  by  him  in  a  private  drawer  of  his  office  instead  of  in  its  proper  place, 
held  to  have  been  filed). 

Baker  ».  Henry,  63  Mo.,  517  (where,  after  destruction  of  the  office,  a  doc- 
ument was  found  among  the  private  papers  of  a  deceased  county  clerk). 

But  the  document  should  be  such  that  it  is  capable  of  being  placed  and 
classified  among  other  documents  of  its  class,  otherwise  its  deposit  in  the 
office  of  the  proper  officer  may  not  be  a  sufficient  filing.  Griswold  v.  Shel- 
don, 4  IT.  Y.,  581,  591  (where  the  opinion  is  expressed  that  a  chattel  mort- 
gage written  in  the  inside  of  a  flve-quire  account  book  partly  filled  with  ac- 
counts and  labelled  "Day  Book,"  was  not  sufficiently  ffled  by  being  placed 
in  a  desk  in  a  town  clerk's  office,  as  it  was  too  large  to  be  placed  in  the 
"  pigeon-holes  "  with  the  other  mortgages). 

'  N.  T.  Gen.  Rule,  3  (of  1884). 

'  Andrews  v.  Durant,  6  How.  Pr.,  191, 193  (setting  aside  a  judgment  roll 
after  appeal  because  filed  in  the  wrong  county). 

»  N.  T.  Gen.  Rule  No.  2  (of  1884);  Curtis  v.  Greene,  38  Hun,  394,  295. 

"  N.  T.  Gen.  Rule  No.  3  (of  1884). 

»  N.  T.  Code  Git.  Pro.,  §  988,  last  clause;  s.  p.,  Duncan  v.  The  State,  84 
Ind.,  304. 

«  N.  T.  Code  Civ.  Pro.,  §§  275,  319,  844. 

'  N.  T.  Code  Civ.  Pro.,  §  3392  :  Purdy  v.  Peters,  15  All.  Pr.,  160  (holding 
that  a  clerk  entitled  to  fees  is  entitled  to  payment  when  service  is  requested). 
Compare  note  1,  on  p.  89,  of  this  volume. 
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action  in  the  clerk's  ofBce  of  another  court  from  that  where  the 
action  is  brought  is  not  amendable  mmo  jpro  tunc  if  filing  was 
a  necessary  condition  of  the  proceeding.* 

4.  Time  of  filvng.] — Where  the  right  to  file  a  paper  in  pro- 
ceedings already  under  the  jurisdiction  of  the  court  ^  depends 
on  a  condition  precedent,  for  instance  a  petition  such  as  requires 
leave  of  court ;  or  an  undertaking  on  appeal,  which  should  not 
be  filed  before  notice  of  appeal,  a  premature  filing  may,  if 
satisfactorily  explained,  be  treated  by  the  court  as  sufficient  to 
save  the  right  of  the  party,  if  the  adverse  party  has  not  been 
misled  to  his  prejudice,  and  the  court  may  allow  it  to  be  in- 
dorsed, to  be  refiled  nvm,c  jpro  l/wnc,  or  to  be  file-marked  by  way 
of  amendment.* 

Where  rights  of  priority  depend  on  the  time  of  filing,  a 
delivery  of  a  paper  to  the  clerk  in  the  interval  between  the  office 
hours  of  two  days  cannot  gain  priority  over  another  delivered 
at  the  opening  of  office  hours  on  the  second  of  the  two  days.* 

5.  Pwpersfor  fiUmg  to  have  attorney's  name,  c&c] — All  pa- 
pers served  or  filed  must  be  indorsed  or  subscribed  with  the 
name  of  the  attorney  or  attorneys,  and  his  or  their  office  ad- 
dress, or  place  of  business.® 

6.  Payment  of  fees.^ — When  a  paper  to  be  filed  has  to  be 
sent  by  mail  and  the  law  allows  a  fee  to  the  clerk  filing  it,  it  is 
best  to  send  the  fee,  or  enough  to  cover  the  amount  if  un- 
known, unless  the  statute  or  rule  of  court  clearly  requires  per- 

I  People  ex  rel.  Holdsworth  «.  Superior  Ct,  18  Wend.,  675  (mandamus 
allowed  to  reverse  proceedings  founded  on  sucli  amendment). 

»  Otherwise  of  filing  in  a  case  where  there  is  no  judicial  proceeding  pend- 
ing in  the  court. 

3  Hawthorn  ».  City  of  East  Portlaiid,  12  Oreg.,  210;  s.  c,  6  Pacif.  Sep., 
685 ;  Bang  v.  Penn,  13  Weekly  Oin.  L.  Sul,  375 ;  s.  c.  1  Northeastern  Rep.,  84 
And  see  Zoller  v.  O'KeefEe,  15  AVb.  N.  C,  483  (holding  that  filing  an  annual 
report  of  a  corporation  in  advance  of  the  statute  time  did  not  impair  its  effect). 

■*  France  v.  Hamilton,  26  How.  Pr.,  180.  Compare  Zimmei-man  v.  Cowan 
107  HI.,  631,  holding  that  filing  a  notice  of  intention  to  contest  an  election 
was  in  time,  though  after  6  p.  m.,  on  the  last  day  allowed  by  statute. 

'  JV.  T.  Oen.  Rule  No.  2  (of  1884),  last  clause.  This  rule  applies  to  parties 
appearing  in  person.    Id. 

See  also  Indoksembnts. 
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formance  of  the  service  in  advance  of  payment  of  fees.  It  is 
a  general  principle  that  in  the  absence  of  such  a  regulation  the 
clerk  cannot  be  compelled  to  •  perform  such  a  service  for 
which  the  law  entitles  him  to  fees  without  payment  or  tender 
at  the  time  his  service  is  requested.^ 

7.  Index  of  the  j?^.]— By  the  New  York  rule  the  clerk  is 
required  *  to  keep  a  book,  indexed,  in  which  all  papers  filed 
shall  be  indicated  under  the  title  of  the  action  or  special  pro- 
ceeding, with  the  date. 

8.  GompMmg  to  file.] — The  court  will  compel  a  party  to  file 
the  affidavits  used  by  him  on  a  motion' on  notice,  and  doubtless 
have  power  to  do  so  with  respect  to  affidavits  a  party  has 
used  with  the  court  for  any  purpose.  And  the  objection  that 
the  affidavits  may  be  used  to  criminate  him,  or  that  the  motive 
of  the  adverse  party  in  seeking  to  compel  their  filing  is  to 
found  a  prosecution  for  perjury,  is  not  an  answer  to  the  ap- 
plication.^ 

9.  Notice  of  filing.] — In  the  absence  of  any  regulation  re- 
quiring notice,  or  any  specific  reason  making  it  good  policy  to 
charge  the  adversary  with  express  notice,  he  who  files  a  paper, 
even  in  compliance  with  an  order  requiring  him  to  do  so,  is 
not  bound  to  give  notice  of  the  fact  of  filing.* 

10.  Filvng  nunc  pro  tunG.\ — Except  in  those  cases  where 
the  filing  was  necessary  to  the  acquirement  of  jurisdiction,  or 


'  Purdy  «.  Peters,  15  Ahh.  Pr.,  160 ;  Freese  v.  Bildenfleld,  14  Blatchf.,  403, 
(examiner  not  compellable  to  file  testimony  until  his  fees  are  paid). 

N.  T.  Code  Oiv.  Pro.,  %  3281,  forbids  an  officer  to  require  payment  in  ad- 
vance unless  expressly  directed  or  permitted  so  to  do  before  rendering  the 
service;  but  it  is  not  clear  that  this  entitles  an  attorney  to  credit  for  fees  of 
filing. 

2  N.  T.  Gen.  Bute  No.  7  (of  1884). 

'  Anonymous,  5  Cow.,  13.  In  this  case  the  court  say  all  motions  are  on 
the  same  footing;  and  that  the  application  to  compel  the  filing  may  be  by 
suggestion,  without  notice.  But  under  the  present  practice,  it  is  better  to 
give  notice  of  motion  or  take  an  order  to  show  cause;  except  in  case  of  a 
pleading,  where  notice  to  file  should  first  be  given,  and  if  disregarded,  an  ex 
parte  order  may  be  taken  with  costs.  Langbein  »,  Gross,  14  Abb.  Pr.,  N.  8., 
413;  JV.  Y.  Code  Civ.  Pro,  §  834. 

*  Douoy  V,  Hoyt,  1  Code  Sep.,  N.  8.,  386. 
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the  statute  or  nature  of  the  act  makes  the  filing  an  imperative 
condition  of  the  act  done,  the  court  have  power,  in  a  proceed- 
ing in  which  it  has  jurisdiction,^  to  allow  a  paper  to  be  filed 
nuncjpro  tunc,  when  good  cause  is  shown.' 

Where  consent  is  necessary  to  he  shown  by  the  record, 
an  entry  by  the  clerk  showing  that  the  adverse  party  was 
present  when  the  court  gave  leave  to  file  nvm,G  pro  tunc, 
does  not  show  consent.' 

11.  File-ma/rk.] — The  clerk's  file-mark,  indorsed  on  the 
paper,  is  the  appropriate  evidence  of  the  fact  and  time  of  fil- 
ing ;  *  but  it  is  not  essential, °  and  when  it  is  lacking,  the  fact 
and  time  of  filing  may  be  proved  aliunde} 

A  file-mark  on  the  outside  fold  of  two  papers  firmly  affixed 
to  each  other,  or  documents  written  on  the  same  paper,  is 
presumptive  evidence  of  the  filing  of  both.'  And  proof  of  the 
filing  of  a  document  raises  a  legal  presumption  of  the  filing 
with  it  of  a  subsidiary  document  referred  to  in  it  as  annexed, 
though  there  be  no  file-mark  on  the  latter.* 

12.  —  does  not  show  papers  used.] — The  ordinary  file-mark 

'  Butler  V.  Smalley  (If.  Y.  Ct.  App.,  1886),  3  Eastern  Bep.,  553;  Galloway 
■».  McKelthen,  5  Ired.  (N.  C),  12. 

'  N.  T.  Code  Civ.  Fro.,  §J5  731-734,  783-785.  For  convenient  precedents 
for  this  practice  see  Renouil  v.  Harris,  2  Sandf.,  641  (omission  to  file  answer 
as  part  of  a  judgment  roll  cured);  b.  p.,  Cook  v.  Dickerson,  1  Duer,  679, 
686;  Blashfleld  «.  Smith,  37  Bun,  114  (judgment  roll  allowed  to  be  filed  nuna 
pro  tune  after  docketing  and  execution). 

Short  V.  May,  3  Sandf.,  689  (filing  copy  pleading,  instead  of  original,  when 
required  by  order  of  court).  Dieckerhoff  v.  Ahlborn,  3  Abb.  JV.  C,  373,  374 
(omission  to  file  undertaking  on  arrest).  Kloepping  v.  Stellmacher,  7  Vr.  (N. 
J.),  176  (omission  to  file  affidavit  of  service  of  summons). 

5  State  V.  Duckworth,  68  Mo..  156  (exceptions  in  criminal  case). 

*  There  is  an  exception  as  to  pleadings  in  some  jurisdictions  where  entry 
on  the  record  or  docket  is  required  as  notice  to  the  other  party. 

Where  an  admission  of  service  was  indorsed  underneath  a  file-mark,  the 
service  and  filing  were  presumed  to  have  been  of  the  same  date.  People  v. 
Ah  Yute,  56  Cal,  119. 

^  Contra,  Love  ».  Mclntyre,  3  Tex.  10 ;  Moore  v.  Stone,  5  Ark.  356. 

» Bishop  V.  Cook,  13  Barb.,  336,  339;  Lessee  of  Haines  v.  Lindsey,  4  Ohio 
St.,  88, 90 ;  Nimmons  v.  Westf  all,  33  Id.,  313 ;  King  v.  Penn,  18  Weekly  L.  Bui, 
375;  B.  c,  1  Northeastern  Bep.,  84;  Bums  v.  Ingersoll,  6  Ky.  L.  Bep.,  737;  b.  p., 
Bryant  v.  Bank  of  California  {Cal.,  1885),  7  Pacif.  Sep.,  138;  Simpson  ». 
Minor,  1  Blackf.  (^Ind.),  239. 

'  Schott ».  State,  7  Tex.  App.,  616  (in  such  case  the  court  said :  "  It  would 
be  unnecessary  that  the  clerk  should  indorse  more  than  one  file-mark,  and 
that  upon  the  paper  which  happened  to  be  on  the  outside  "). 

8  Whitworth  v.  Malcomb,  83  Ind.,  454 ;  abstr.,  s.  c,  7  Weekly  Cin.  L.  Bui, 
{Suppl.),  139. 
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ia  not  sufficient  to  show  that  the  paper  was  used  on  the  motion 
or  hearing  for  which  it  may  have  been  prepared.'  For  this 
purpose,  if  the  paper  be  not  referred  to  in  the  minutes  or  in 
the  recitals  of  the  order  or  decree  made  thereon,  it  should  be 
indorsed  as  having  been  read  on  the  motion  or  hearing. 

13.  Amending  file-m.arh] — The  court  have  power  to  allow 
amendment  of  an  erroneous  file-mark  made  by  its  own  clerk  ;* 
but  should  not  amend,  but  may  on  competent  evidence  disre- 
gard an  erroneous  file-mark  made  by  the  clerk  of  another 
court.* 

14.  File-marhvng  nunc  pro  tv/no.] — ^Where  the  filing  officer 
has  omitted  to  indorse  the  proper  file-mark  upon  a  document 
that  has  been  filed  in  his  office,  it  may  be  done  subsequently  by 
the  sanction  of  the  court,  and  will  have  the  same  effect  as  if 
done  at  the  proper  time.* 

15.  Certified  copy  as  proof  of  fiUng.] — To  secure  evidence 
of  filing  in  all  matters  in  which  an  important  right,  that 
may  be  questioned  in  the  future,  depends  on  due  filing,  it  is 
convenient  to  take  a  certified  copy  from  the  filing  officer; 
including  in  the  copy  the  indorsement  of  file-mark;  for  this 
will  guard  against  danger  of  loss  of  evidence  by  removal  of 
the  paper  from  the  files.  If  thereafter  the  paper  be  not 
found  on  the  files  its  loss  or  destruction  is  presumed,^  and 
it  may  usually  be  proved  by  the  copy  as  secondary  evidence, 


'  Paine  ■».  Linhill,  10  Cat,  370  ("The  certificate  of  the  clerk  should 
specify  the  affidavits  used,  and  to  enable  him  to  do  so  he  should  at  the 
time  mark  them  as  filed  on  the  motion  "). 

Johnson  ».  Muir,  43  Cal,  643  (affidavits  merely  indorsed  as  "  filed  "  not 
considered  by  the  court).  "The  affidavits  should  be  identified  by  the  in- 
dorsement of  the  judge  or  clerk  made  at  the  time  of  the  hearing  that 
they  were  read  or  referred  to  on  the  hearing." 

»  Kennedy  v.  State,  9  Tex.  App.,  899. 

'Id. 

•>  Holman  «.  Chevaillier,  14  Tex.,  337;  Leslie  v.  State,  83  Ind.,  180;  Haw- 
thorn V.  City  of  East  Portland,  13  Oreg.,  310 ;  b.  c,  6  Pacif.  Rep.,  685;  s.  P., 
Clapp  ■».  Ch:aves,  3  Hilt,  317.  See  also  Hubbard  v.  State,  73  Ala.,  164  (hold- 
ing that  the  indorsement  by  the  clerk  of  the  filing  of  an  indictment  may  be 
made  at  any  time  while  the  cause  is  in  fieri). 

s  Mandeville  v.  Reynolds,  68  iV.  Z,  538,  533  (where  an  entry  in  a  judg- 
ment book  referring  to  statements  contained  in  the  judgment  roll  was  held 
to  be  presumptive  evidence  of  the  filing  of  the  latter).  Leland  v.  Cameron, 
31  iV.  T..  115. 
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even  where  there  is  no   statute   making   the   certified   copy 
origraal  eTidence. 

16.  Supplying  loss  from  files.'] — Where  a  paper  is  lost  or 
withheld  from  its  records  the  court  have  power  to  allow  a 
copy  to  be  filed.^  In  such  case  it  is  best  to  annex  the  copy  to 
the  order  granting  leave  to  file,  and  to  refer  to  the  copy  in 
the  order,  as  annexed,  and  file  both  together.* 

17.  Withdrawing  from  the  files.] — Leave  to  withdraw  a 
paper  from  the  files  should  rarely  be  granted  against  objec- 
tion, except  for  temporary  use  as  evidence,  or  for  purposes 
of  amendment ;  and  in  the  latter  case,  if  the  object  of 
amendment  be  to  modify  an  allegation  of  fact,  the  original 
allegation  should  usually  be  allowed  to  remain  in  such  condi- 
tion that  it  may  be  used  if  desired,  as  evidence  in  the  nature 
of  an  admission,  subject  of  course  to  explanation.' 

The  court  exercises  its  discretion  too  in  furtherance  of 
justice  as  to  whether  it  will  permit  a  document  to  be  withdrawn 
from  the  files  for  use  as  evidence  in  another  action.* 

Where  all  parties  consent  the  court  should,  on  cause  shown, 
especially  where  domestic  welfare  and  peace  are  concerned, 
allow  the  papers  in  a  discontinued  or  compromised  suit  to  be 
withdrawn.' 

'  Sturtevant  v.  Robinson,  18  Pick.,  175, 179  (copy  writ  of  sc.fa.  allowed  to 
be  filed  to  supply  loss);  s.  p.,  N.  T.  Code  (Jit.  Pro.,  g  726;  Lamb  v.  Hinman, 
46  Mich.,  113. 

Such  copy  to  be  stricken  from  the  flies  if  original  be  found  and  in- 
serted.    Sweet  V.  Brown,  61  Iowa,  669. 

■^  In  Rogers  v.  State,  11  Tex.  App.,  608,  it  was  held  that  the  authenticity 
of  a  copy  or  substituted  indictment  filed  to  supply  the  place  of  the  original 
could  not  be  presumed  from  the  facts  of  its  being  filed,  and  the  records  of 
the  court  containing  an  entry  of  leave  to  file  a  substitute;  but  the  record  must 
identify  it  and  show  the  intended  substitution  actually  made. 

3  See  Article  on  Amendments,  p.  57,  of  this  volume.  It  rests  in  the  dis- 
cretion of  the  court  whether  it  will  permit  the  answer  of  one  of  the  defend- 
ants to  be  withdrawn,  against  the  objection  of  other  parties  who  have  an  in- 
terest in  retaining  it  upon  the  record.    Cushman  d.  Leland,  93*iV;  Y. ,  653. 

■*  Rogerson  v.  Neal,  16  Pick,  370;  French  v.  Neal,  24  id..  55  (refusing  such 
leave  for  a  second  action  on  the  same  document  after  failure  in  the  first  ac- 
tion). 

'  For  precedents  see  Walton  v.  Broadbent,  3  Sore,  334  (bill  withdrawn); 
Barritt  v.  Tidswell,  7  Weekly  Hep..  85  (affidavit) ;  Jewin  v.  Taylor,  6  Beav.,  120 
(bill);  Clifton  e.  Bentall,  9  id.,  105  (practice  disapproved).  The  earliest  case 
seems  to  be  Tremaine  v.  Tremaine  (1683),  1  Vern.,  189  (where,  in  a  cause  be- 
tween father  and  son,  bill  and  answer  were  taken  off  by  consent). 
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18.  Strihing  off  ihefiles.\ — The  court  may  freely  strike  out 
scandalous  and  impertinent  matter  from  papers  filed  or  present- 
ed for  filing/  or  may  strike  such  papers  from  the  files ;  *  and  in 
such  cases  destruction  is  usually  preferable  to  leaving  the  paper 
in  the  hands  of  those  who  were  guilty  of  presenting  it.*  Gross 
and  injurious  prolixity  is  also  a  ground  on  which  the  court  may 
strike  out  an  afiidavit  or  charge  the  attorney  with  costs.* 

A  paper  which  is  so  entirely  irregular  or  insufficient  that  it 
has  no  business  on  the  files  at  all  may  also  be  struck  ofi" ;  ^  but 
this  remedy  is  not  to  be  encouraged  if  it  be  a  pleading  to  be 
met  in  ordinary  course. 

'  Allegations  contained  in  an  aflBdavit  whicli  are  irrelevant,  impertinent, 
and  scandalous,  held  properly  stricken  out  of  the  affidavit,  and  the  costs 
properly  imposed  upon  the  attorney  who  inserted  them.  McVey  v.  Cantrell, 
8  Run,  522 ;  B.  p.,  Enp.  Simpson,  15  Yes.,  476  (striking  affidavit  from  flies). 

5  Goddard  v.  Parr,  34  L.  J.  Oh.,  783;  s.  c,  ZWeeMy  Bep.,  633  (where  a 
witness  called  to  prove  a  contract  was  asked  whether  he  ever  told  fortunes, 
with  a  view  to  discredit  him.  He  answered  no,  and  two  affidavits  were  filed 
of  persons  who  alleged  that  he  had  told  their  fortunes  in  writing.  Held,  that 
a  motion  to  strike  the  affidavits  off  the  file  should  be  granted,  and  the  party 
filing  them  must  pay  the  costs.  The  case  contains  an  excellent  discussion  of 
the  absurdity  of  allowing  evidence  to  contradict  a  witness  on  an  immaterial 
point  in  the  case). 

In  Kernick  ».  Kernick,  13  Weekly  Sep.,  335,  a  wife  sued  her  husband  for  a 
settlement,  and  the  defense  filed  an  affidavit  of  the  husband  that  a  third 
person  had  confessed  to  him  that  he  had  committed  adultery  vrtth  the  wife. 
Seld  (on  motion),  that  the  affidavit  should  be  struck  off  as  hearsay  and  scan- 
dalous, and  that  the  usual  rule  as  to  costs  should  be  applied  ("attorney  pay- 
ing costs  ").  The  court  say  they  could  have  struck  the  affidavit  off  the  files 
even  if  it  had  contained  only  innocent  matter,  since  it  was  purely  hearsay — 
and  a  fortiori  they  would  strike  it  o£E  the  files  since  it  contained  scandalous 
matter. 

In  Woods  V.  MorrcU,  1  Johns.  Oh.,  103,  the  chancellor  says:  "Facts  not 
material  to  the  decision  are  impertiuent,  and  if  reproachful,  they  are  scan- 
dalous; and  perhaps  the  best  test  by  which  to  ascertain  whether  the  matter  be 
impertinent  is  to  try  whether  the  subject  of  the  allegation  could  be  put  in 
issue  and  would  be  matter  proper  to  be  given  in  evidence  between  the  par- 
ties." 

'  "  It  was  stated  in  the  course  of  the  argument  that  when  a  document  ia 
ordered  to  be  taken  off  the  file  the  practice  is  not  to  retiim  it  to  the  party  who 
placed  it  there,  but  to  destroy  it  by  burning."  Reporter's  foot-note  to  the 
case  of  Hill  v.  Hart-Davis,  L.  B.  26  Gh.  Biv.,  470  (where  on  motion  to  strike 
an  affidavit  from  the  files  because  of  prolixitjr,  it  was  held  to  be  the  better 
way  to  allow  the  affidavit  in  question  to  remain  on  file  to  save  the  trouble  and 
delay  of  another  being  made,  but  directing  the  payment  of  costs  of  an  affi- 
davit of  proper  length,  and  declaring  the  power  of  the  court,  in  a  proper 
case,  to  strike  off  an  affidavit  from  the  file  of  the  court  independently  of  any 
rule  authorizing  such  action). 

*  Hill  -B.  Hart-Davis  {Eng.  Ct.  of  App.,  1884),  L.  B.  26  Oh.  Div.,  470. 

5 1  Dan.  Oh.  Pr.,  731,  733,  citing  Griffiths  s.Wood,  11  Ves.,  62,  indicating 
that  the  notice  of  motion  should  describe  the  paper  as  "  a  certain  paper  writ- 
ing purporting  to  be"  an  answer,  etc. 
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Form  No.  29. 


Kotice  of  motion  to  take  affidavit  off  the  files  for  scandal  and  imper- 
tinence. 

\May  state  object  of  motion  thus ;]  That  the  affidavit  \or, 
if  not  genuine,  the  paper  purporting  to  be  an  affidavit  made  by] 
of  A.  B.  [plaintiff,  or,  defendant]  filed  on  the        day  of  , 

18  ,  may  be  taken  off  the  filea  of  this  court  [as  being  scandal- 
ous and  impertinent  ]  ;  and  that  [the  plaintiff,  or,  defendant  A. 
B.,  or,  the  attorney  of  A.  B.J  on  whose  behalf  [or,  by  whopij 
said  affidavit  was  filed,  may  be  ordered  to  pay  to  , 

dollars  costs  occasioned  by  the  said  affidavit,  and  the  costs  of 
this  motion. 
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AETICLE  XII. 

FoLIOING. 
1.  Mode.  2.  Effect  of  omitting. 

1.  Mode.'] — All  papers  for  service  or  filing  ought,  for  con- 
venience of  reference,  to  have  the  folios  numbered.*  This  is 
done  by  checking  or  underscoring  every  hundredth  word  or 
thereabouts,"  and  marking  the  number  of  hundreds  consecu- 
tively in  margin. 

All  copies,  either  for  a  party  or  the  court,  must  be  marked 
and  numbered  to  correspond  with  the  original  and  with  each 
other.'  The  habitual  disregard  of  this  rule,  in  printing  papers 
on  appeal,  and  the  usage  of  substituting  a  new  folioing  for  the 
appeal  book  throughout,  thus  superseding  the  folio  marks  in 
the  original  pleadings,  etc.,  has  led  to  several  decisions  that  a 
denial  in  one  pleading  of  allegations  identified  only  by  the 
folios  in  another  is  not  sufficient.  The  safer  practice,  therefore, 
is  not  to  use  the  folioing  as  the  means  of  reference  in  one  part 
of  the  record  to  any  other  part,  without  at  least  additional 
means  of  identification  of  the  passage  intended,  such  as  by 
mentioning  the  number  of  the  paragraph  or  the  first  and  last 
words  of  the  passage. 

2.  Effect  of  omitting.] — A  paper  served  on  a  party  or  at- 
torney without  folioing,  if  it  be  more  than  two  folios  in  length, 
may  within  twenty-four  hours  be  returned  for  the  defect  with 
notice  of  the  particular  objection.*  Such  a  defect  in  a  paper 
hastily  prepared  and  served  at  the  last  moment,  has  not  unfre- 
quently  resulted  in  a  judgment  by  default.  But  the  defective 
paper  cannot  be  disregarded  until  it  has  been  duly  returned. 
If  not  so  returned  with  such  statement,  the  objection  is 
waived.^  But  this  waiver  does  not  apply  to  papers  required  to 
be  filed  or  delivered  to  the  court.* 

'  N.  T.  Gen.  Rule  No.  19  {of  1884). 

°  In  practice,  the  number  is  roughly  estimated  without  actual  counting. 
In  strict  counting  each  figure  counts  as  a  word.  3  N.  T.  B.  B.,  650,  §  4;  753, 
§  16;  N.  Y.  Code  Civ.  Pro.,  §  8343,  subd.  34. 

=  N.  Y.  Oen.  Rule  No.  19  {of  1884). 

*  N.  Y.  Gen.  Rule  No.  19  {of  1884).  The  notice  must  be  specific.  It  is 
not  enough  to  refer  to  the  Rule,  unless  the  paper  violates  every  requirement 
of  the  Rule. 

6  Id.    e.  p.,  Evans  v.  Backer  {N.  Y.,  1886),  4  Northeastern  Rep.,  516. 

« N.  Y.  Gen  Rule  No.  19  {of  1884). 
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Indoesement. 

1.  What  is  title  of  cause.  3.  Indorsing  one  of  several  papers. 

2.  —  name  and  address  of  attorney. 

1.  What  is  title  of  cause.] — "  Indorsement "  strictly  im- 
ports a  writing  on  the  back.  A  statute  requirement  that  a 
certificate  be  indorsed  on  the  instrument  it  authenticates,  is 
satisfied  by  annexing  the  latter  firmly  to  the  former.  But  the 
rule  of  court  requiring  all  papers,  either  for  a  party  or  the 
court,  to  be  indorsed  with  the  title  of  the  cause,*  contemplates 
literal  indorsement  for  the  conrenience  of  identifying  the 
paper  at  once  without  opening  it. 

The  title,  for  this  purpose,  need  not  contain  the  names  of 
all  of  numerous  parties,  but  may  be  shortened  so  far  as  may  be 
done  without  impairing  convenience  and  accuracy  in  identify- 
ing the  cause.' 

2.  —  name  and  address  of  attorney.] — ^Papers  served  or 
filed  must  be  indorsed  or  subscribed  with  the  name  of  the 
attorney  or  attorneys  from  whom  they  came,  or,  if  proceeding 
from  a  party  appearing  in  person,  with  his  name,  and  in  either 
case  with  the  office  or  place  of  business.'  Where  several 
papers  are  connected,  as  for  instance  a  copy,  judgment,  or 
order,  and  a  notice  of  entry,  one  indorsement  of  the  address 
satisfies  the  rule.* 

This  rule,  being  for  the  benefit  of  the  attorney  or  party 
receiving  the  paper,  omission  to  comply  with  it  is  waived  if  he 
receives  the  paper  and  does  not  either  promptly  return  it  with 
notice  of  the  specific  objection,  or,  if  return  is  impracticable 
for  want  of  address,  move  to  set  it  aside.' 

'  jy.  Y.  Oen.  Rule  No.  19  (of  1884). 

'  See  directions  as  to  captions  of  papers,  p.  71  of  this  Volume,  where  the 
principle  is  stated. 

s  N.  T.  Qen.  Rule  No.  2  (of  1884).  / 

<  Falker  «.  N.  T.  West  Shore,  &c.,  R.  R.  Co.,  100  N.  T.,  86;  s.  c,  1  Oentr. 
Rep.,  173;  Feople  ex  rd.  Walkill  Valley  R.  R.  Co.  v.  Ketor,  S  Northeastern 
Rep.,  903  ;  s.  c.  3  Eastern  Rep.,  433. 

5  Evans  v.  Backer  (N.  Y.,  1886),  4  Northeastern  Rep.,  516.   See  Sekvice. 
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In  the  absence  of  the  attorney's  address  the  paper  may  be 
returned  to  the  party .^  In  case  of  notice  to  limit  the  time  to 
appeal,  strict  practice  is  required  ;  a  notice  without  the  address 
is  ineffectual.* 

3.  Indorsing  one  of  several pcvpers.) — Where  several  papers 
are  attached  together  an  indorsement  upon  the  back  of  the 
outer  one  serves  for  all,'  unless  there  is  something  in  the  nature 
of  the  case  to  make  such  an  indorsement  misleading. 

'  Taylor  v.  Mayor,  etc.,  of  N.  T.,  11  Abb.  Pr.,  255;  or  if  a  municipal 
corporation,  to  their  official  counsel.    lb. 

^  Kelly  «.  Slieehan,  76  iV.  Y.,  325;  limited  in  Evans  «.  Backer  {above),  to 
cases  where  the  defective  paper  is  relied  on  to  raise  a  forfeiture  or  penalty, 
or  enforce  a  technicality. 

3  See  notes  on  File-marks,  p.  90,  of  this  vol.,  and  on  Undertakings,  p. 
478.  Palker  ».  N.  Y.  West  Shore.  &c.,  R.  K.  Co.,  100  iV.  T.,  86;  s.  c,  1 
CcTiir.  Sep.,  172. 
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AETICLE  XIY. 


Motions. 

[I  state  here  the  rules  common  to  motions  generally,  reserving  for  their 
specific  places  those  peculiar  to  particular  classes  of  motions,  such  as  for 
security  for  costs,  for  injunction,  for  reference,  and  the  like.  Orders  are 
separately  treated  at  p.  334. 

In  connection  with  the  rules  of  law  which  aflfect  the  policy  of  attorney 
or  counsel  in  deciding  whether  to  make  a  motion,  attention  should  be 
called  to  the  practical  consideration  that  a  meritorious  case  is  encumbered 
and  often  imperilled  rather  than  aided  by  an  unnecessary  motion.  A  mo- 
tion, the  omission  to  make  which  would  not  mar  the  prospect  of  success 
in  the  action,  is  always  liable  to  lead  to  a  side  issue  which  may  result  in 
failure  irrespective  of  the  merits;  and  motions  which  the  court  cannot  see 
ought  to  be  made,  are  often  a  disadvantage  to  the  cause.  Application  to 
the  other  side  will  often  supersede  the  supposed  or  real  necessity  for  a 
motion.] 


I.  General  Peinoiples. 

1.  What  is  a  motion. 

2.  Enumerated    and    non-enumerated 

motions. 

3.  Practical  difference  between  them. 

4.  What  are  "  enumerated." 

5.  Scope  of  this  article. 

II.  Rules  affecting  policy  as  to  mov- 


ing. 

6.  Object  of  motion. 

7.  Persons  not  parties  may  move. 

8.  What  persons  not  parties  may  be 

moved  against. 

9.  Effect  of  motion  by  or  against  one 

not  a  party. 

10.  In  what  cases  to  move  rather  than 

appeal. 

11.  —  statutory  "  final "  decision. 

12.  In  what  cases  to  move  rather  than 

bring  new  action. 

13.  In  what  cases  to  move  rather  than 

plead. — Want  of  jurisdiction. 

14. want  of  authority  to  sue. 

16. objections  to  pleadings. 

16.  When  motion  not  proper  to  deter- 

mine an  issue. 

17.  Motions  against  void  proceedings. 

18.  At  what  stage  motions  may  be  made. 

—  before  service  of  process. 

19.  —  after  judgment. 
30.  Promptness. 

21.  Waiver  of  motion,  by  inconsistent 

proceeding. 

22.  Several  objects. 

23.  Several  actions. 

24.  Special  appearance. 

25.  What  motions  require  notice. 

26.  Who  entitled  to  notice. 

27.  Effect  of  omitting  to  give  notice. 


III.  Where,  or  before  whom  to  move. 

28.  Judge  or  court,  and  count}'. 

29.  Effect  of  statute  expressly  directing 

to  whom  to  apply. 

30.  Ex  parte  motions  may  be  made  be- 
fore a  judge. 

Motions  on  notice,  to  be  made  at  spe- 
cial term  rather  than  before  a 
judge. 

Exceptional  rule  in  first  district. 

Exceptional  rule  as  to  moving  to 
vacate,  —  judge's  order. 

court  order. 

court  orders,  at  terms  held  by 

different  judges. 

vacating  vacatur. 

Indirectly  getting  rid  of  ex  parte  or- 
der. 

Vacating  or  modifying  orders  made 
by  default. 

made  by  consent. 

Entry  before  vacating. 

Motion  to  amend  or  resettle. 

Motion  on  further  facts. 

What  motions  to  be  made  at  special 
rather  than  general  term. 

General  terms  held  by  different 
judges. 

Proper  county,  and  judge,  —  for  ex 
parte  orders. 

in  supreme  court  actions. 

in  superior  city  court  actions. 

in  county  court  actions. 

—  qualification  as  to  all  actions. 

—  in  actions  in  New  Tort  city  court. 
Extent  of  this  power  of  judge  out  of 

county,  or  of  county  judge. 
Unauthorized  county  judge's  order, 
disregarded. 


32. 
33. 

34. 
35. 

36. 
37. 

38. 

39. 
40. 
41. 
42. 
43. 

44. 

45. 

46. 

47. 
48. 
49. 
50. 
61. 

62. 
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III.  ■Where,  or  before  whom  to  move — 
continued. 

63.  County  for  motion  on  notice,  —  in 

supreme  court  actions. 

64.  —  limits  of  the  foregoing  statutory 

restriction. 
55.  Statute  controls  rules. 
66.  —  power  of  court  to  disregard  the 

statute. 
6Y.  Where    to  move  to  vacate  order 

made  in  wrong  place. 

68.  Appeal  as  affecting  place  to  move. 

IV.  Motion  Papers. 
-4.  In  general. 

59.  Two  methods  of  moving. 

60.  Evidence. 

61.  Compelling  affidavit  for   motion — 

statutory  power. 

62.  —  what  is  a  motion. 

63.  —  only  party  can  compel. 

64.  —  party,  not  compellable. 
66.  —  capacity  as  witness. 

66.  —  preliminary  request. 

67.  —  affidavits  to  support  the  applica- 

tion. 
68. as  to  place  for  examination. 

69.  —  notice  not  essential. 
10.  —  order. 

VI.  —  service :  subpoena. 

72.  —  getting  rid  of  the  order. 

73.  —  counsel. 

74.  —  claim  of  privilege. 

75.  —  duty  of  the  referee. 

76.  —  effect  of  affidavit. 

77.  Entitling  papers. 

78.  Stating  justification  for   choice  of 

county  to  move  in. 

79.  Disclosing  ground  of  motion. 

80.  Mode  of  referring  to  other  papers. 

81.  Excuse  for  delay. 

82.  Grounds  for  claiming  preference  on 

the  calendar. 

83.  Oath  to  merits. 

84.  Denial  or  disclosure  of  previous  ap- 

plication. 

B.  Noticing  motion. 

85.  Limitations  of  the  time  for  moving. 

86.  Time  for  which  to  notice  motion. 

87.  Length  of  notice. 

88.  Day. 

89.  Consent  in  lien  of  notice. 

C.  Contents  of  notice. 

90.  Entitling. 

91.  —  names  of  parties. 

92.  Designating  day. 

93.  Stating  where  or  before  whom. 

94.  Place. 

98.  Stating  on  what  papers. 
96.  Specifying  irregularity. 


97.  —  effect  of  omitting  to  specify  ir- 

regularity. 

98.  Relief  sought. 

99.  Prayer  for  general  relief. — costs. 

100.  Signature,  Ac,  of  mover. 

101.  Effect  of  unqualified  signature  as  a 

general  appearance. 

102.  Address  or  direction. 

103.  Necessity  of  intervention  of  attor- 

ney 

D.  Orders  to  show  cause. 

104.  Orders  to  show  cause, — used   as 

process. 
105. as  short  notice  of  motion. 

106.  Who  may  make  orders  to  show 

cause ;  and  where  returnable. 

107.  Length  of  time. 

108.  Necessity  should  be  sworn  to. 

109.  Restriction  on  delay. 

110.  Other  requisites. 

111.  Legal  effect  of  order  to  show  cause, 

M.  Serving. 

112.  Copies  of  papers  on  which  motioa 

is  made. 

113.  Serving  further  papers. 

114.  Mode  and  time  of  service. 


V.   Bringinb  on  the  motion,  and  the 

HEARING, 

115.  Countermanding  notice  of  motion. 

116.  Counter-motion. 

117.  Extension  of  time. 

1 1 8.  Consent  as  to  place  of  hearing. 

119.  Effort  to  remove  motion. 

120.  Transfer  by  judge. 

121.  Adjournment  of  court  to  chambers. 

122.  Notes  of  issue. 

123.  Preference. 

124.  Striking  from  the  calendar. 
126.  Default  of  party  moved  against. 

126.  Default  of  moving  party. 

127.  Adjournment  for  further  prepara- 

tion. 

128.  Reservation  of  objections  upon  ad- 

journment. 

129.  Preliminary  objections. 

130.  —  reserving  decision. 

131.  Moving  party  to  be  confined  to 

papers  he  has  served. 
132. to  specified  grounds. 

133.  Opposing  papers. 

134.  Counter-affidavits. 

135. impeaching    affiant's    credi- 
bility. 

136.  Additional  affidavits  on  behalf  of 

moving  party. 

137.  New  matter  in  avoidance. 

138.  Oral  demurrer. 

139.  Objection  that  party  moving  or  op- 

posing is  in  contempt. 

140.  Bight  to  open  and  close. 
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V   BRlNGrao  ON  THE    MOTION,  AND  THE    161. exceptional  oases. 

BEMLTxa— continued.  162.  AmpUfying  order  beyond  notice. 

. , ,     .         ,.  .        „  163.  Amendingr  irregulanty  to  deteat 

141.  Amending  moving  papers.  S         S  ^^  .^^ 

142.  Striking  out  from  p.pers.  Reference  or  issue. 

143.  Marking  papers  used.  ihk    Costs 

144.  Filing  tie  papers.  ^^g-  ^^.^  ^^  ^.^^  ^^^  ^^^.^.^^  „f  ^^ 

VI.  Rules  of  decision.  ^Jq^  ^3  to  arrest,  attachment,  or 

145.  Default.  injunction. 

146.  Decisions,  on  what  papers.  jg,^    ^j^^  ^^at  watch  for  decision. 

147.  Burden  of  proof  „„    RrHEARrao 

\tl:  '^^t^e.  168.  Kehea7^^  rd^r^n^al    distin- 

\H  Se^Scti^*^"-  -«•  Hf^^t  when  allowed.. 

152.  Te^nical  irregularities.  ^0-  Mode  of  obta.nmg  rehearing. 

153.  Prejudging  merits  of  action.— Un-   l^l-  —  how  heard. 

constitutionality  of  statute.  "VIII.  Renewals. 

154.  Eequiring  new  action.  172.  General  restriction  on  renewals. 
155!  Another  action  pending.  173.  Renewals  on  same  facts,  when  al- 

156.  Former  order  not  res  ndjitdieata.  lowable, — leave. 

157.  Irregularity  not  specified.  174.  New  motion  on  new  facts. 

158.  Unnecessary  motions.  175.  Different  relief  or  grounds. 

159.  Effect  of  prayer  for  general  relief  176.  Renewal  or  appeal. 

on  contested  motions. — Power  of  177.  Mode  of  obtaining  leave  to  renew, 

court.  178.  Granting  leave  discretionary. 

160, principles  governing  discre-  179.  What  question  mvolved. 

tion.  180.  Effect  of  leave. 

[For  List  of  Forms,  see  p.  196.]    The  subject  of  Okdebs  is  separately  treated 
at  p.  234. 

I.    GENERAL   PRINCIPLES. 

1.  WTiat  is  a  motion.] — (1.)  In  its  general  sense  the  word 
"  Motion  "  is  used  to  designate  any  application  to  the  court  or 
judge ;  and  though  a  trial  is  never  termed  a  motion,  each  appli- 
cation to  the  court,  in  the  course  of  the  trial,  is  in  this  sense  a 
motion :  thus  the  party  moves  the  case  for  trial,  moves  to 
amend,  to  strike  out  evidence,  to  have  a  nonsuit  or  direction  for 
a  verdict. 

(2.)  In  a  stricter  sense  it  is  an  application  to  the  court  other 
than  on  a  trial  of  issues  of  fact ;  and  in  this  sense  it  is  used  in 
the  definition  contained  in  the  Code,  describing  it  as  an  applica- 
tion for  an  order;*  an  order  being  defined  as  a  direction  of  a 
court  or  judge  not  contained  in  a  judgment.* 

It  is  in  this  more  restricted  sense  that  it  is  used  in  the 
New  York  rules  of  court,  in  describing  what  are  called  re- 
spectively "  enumerated  motions  "  and  "non-enumerated  mo- 
tions."   In  this  sense  it  includes  the  argument  of  demurrers,  of 

'  JT.  r.  Code  Civ.  Pro.,  §  768,  from  Code  Pro.,  §  401. 
» Id.,  §  767,  from  Code  Pro.,%  400. 
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appeals,  of  exceptions  reserved  to  be  heard  at  general  term, 
and  all  other  proceedings  the  formal  conclusion  of  which  is  em- 
bodied in  an  order,  even  though  the  order  be  an  order  for 
judgment. 

(3.)  In  a  stiU  narrower  sense  the  word  is  used  to  indicate 
a,ny  summary  application,  incidental  to  the  cause,  as  distin- 
guished from  trials,  arguments  of  demurrers,  appeals,  ex- 
ceptions, &c.  In  this  sense  it  has  been  well  described  as  in 
general  relating  to  some  incidental  question  collateral  to  the 
main  object  of  the  action.  It  is  in  this  sense  that  the  word 
is  used  in  common  parlance  in  the  profession.  These  distinc- 
tions are  important  to  the  understanding  of  several  rules  of 
frequent  application  in  procedure  and  in  determining  the  right 
to  costs.^ 

2.  Enumerated  cmd  non-enumerated  motions.] — Motions,  as 
understood  in  the  second  of  the  above  meanings,  are  in  New 
York  practice  classed,  with  reference  to  their  importance,  or 
their  usually  involving  the  merits,  as  "  enumerated  "  and  "  non- 
enumerated." 

In  January,  1799,  the  N.  T.  Supreme  Court  made  a  general 
rule  that  certain  motions  enumerated  in  the  rule — the  charac- 
teristic of  which  was  that  they  generally  raised  substantial 
questions  of  law — should  be  heard  according  to  the  priority 
of  time  in  which  the  question  arose,  the  dates  being  fur- 
nished by  notes,  corresponding  to  our  notes  of  issue,  from 
the  attorneys. 

All  other  motions  were  directed  to  be  heard  in  the  order  in 
which  they  should  be  made.  Thus,  practically,  the  enumerated 
motions  were  calendar  motions,  and  non-enumerated  motions 
were  those  which  were  heard  in  the  order  in  which  attorneys 
might  gain  the  ear  of  the  court. 

In  course  of  time  the  convenient  practice  of  regulating  the 
order  of  business  by  a  calendar  has  been  somewhat  extended, 
and  the  regulation  that  non-enumerated  motions  must  be 
heard  in  the  order  in  which  they  are  made,  has  been  to  the 
same  extent  superseded. 

'  Rensselaer  Sue.,  R.  R.  Co.  v.  Davis,  55  JSf.  T.,  145;  Matter  of  Jetter,  78 
N.  T.,  601. 
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The  list  of  motions  characterized  as  "  enumerated  "  has  also 
been  somewhat  modified,  chiefly  to  adapt  it  to  changes  in  the 
form  of  procedure. 

3.  Practical  diffe) ence  hetween  them.] — "Enumerated  mo- 
tions" differ  from  "non-enumerated  motions  "in  the  follow- 
ing respects :  ^ 

1.  They  may  be  noticed  by  either  party,'  and  the  party 
against  whom  the  pri^ceeding  is  taken,  is  entitled  to  proceed 
in  it  ai?  an  actor,  and,  if  the  moving  party  does  not  proceed, 
may  take  an  order  in  his  own  favor,  and  against  the  moving 
party.^ 

2.  They  must  be  heard  within  the  district  or  department 
where  the  cause  is  pending,^  unless  removed  under  the  statute, 
while  non-enumerated  motions  may  often  be  made  elsewhere. 

3.  They  must  always  be  noticed  for  the  first  day  of  the 
term.' 

4.  If  the  party  whose  duty  it  is  in  certain  cases  to  furnish 
papers  eight  days  before  argument,  neglects  to  do  so,  the 
other  should  move  on  affidavit  and  four  days'  notice  to  strike 
the  cause  from  the  calendar  and  for  judgment  in  his  favor.' 

5.  A  party  omitting  to  prefix  to  his  points,  when  points  are 
required,  a  concise  statement  of  the  facts  with  reference  to  the 
folios,  is  not  entitled  to  discuss  the  facts.' 

The  characteristics  of  non-enumerated  motions  will  more 

'  The  order  of  business  in  the  Court  of  Appeals  also  depends  nn  this  dis- 
tinction. Hun's  Court  Bules,  1884,  p.  x,  and  see  Gregory  ».  Cryder,  9  Abb. 
Pr.,  N.  a.,  89. 

■•  N.  T.  Oen.  .BmJs«,  No.  40,  of  1884. 

^  Common  practice.  To  the  same  effect  is  a  dictum  in  Roosevelt  ®.  Fulton, 
5  Cow.,  438. 

■>  See  for  instance  Lord  i).  Wilkinson,  66  Barb.,  607  ;  Christy  v.  Kiersted, 
47  How.  Pr.,  467. 

^  N".  T.  Gen.  Rules,  No.  40,  of  1884.  Unless  the  court  otherwise  direct,  by 
order  to  show  cause. 

«  N.  T.  Oen.  Rules,  No.  40,  of  1884.  Whether  the  papers  must  be  printed 
does  not  depend  on  whether  the  motion  is  an  enumerated  motion,  but  on 
whether  it  is  a  general  term  calendar  cause.  iV.  Y.  Gen.  Rules,  Nos.  41  and 
42,  of  1884. 

'  iV.  Y.  Gen.  Rules,  No.  40,  of  1884.  The  general  rule  that  counsel  on  each 
side  are  allowed  only  a  half  hour,  does  not  apply  to  enumerated  motions  ex- 
cept appeals  from  orders.  The  prescribed  restriction  for  other  enumerated 
motions  being  one  hour.  N.  Y.  Gen.  Rules,  No.  46,  of  1884.  Either  rule  ia 
relaxed  in  the  discretion  of  the  court. 
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fully  appear  in  what  remains  to  be  said  on  the  subject  of  mo- 
tions. 

4.  What  are  "  en!umerated^'''\ — The  following  are  "  enumer- 
ated motions : "  ^ 

1.  Alternative  writs  of  prohibition,  when  returnable,  or 
when  subsequently  brought  on  by  notice.' 

2.  Appeals  from  judgments  ri'udered  on  overruling,  or 
sustaining  demurrer,'  or  from  final  judgments,  upon  a  trial  by 
a  referee,  or  by  the  court  without  a  jury,  or  upon  a  verdict, 
or  from  an  interlocutory  judgment.^ 

3.  Appeals  from  an  order  as  to  new  trial,  made  on  a  mo- 
tion on  the  judge's  minutes.* 

4.  Appeals  from  final  orders  and  decrees  of  Surrogates' 
Courts.^ 

5.  Appeals  to  the  Supreme  Court  or  a  Superior  City 
Court  from  a  judgment  of  an  inferior  court  or  an  order  of 
such  court  granting  or  refusing  a  new  trial.' 

6.  "  Cases ;  "  i.  e.,  bringing  up  the  cause  on  a  "  case." ' 

'  The  old  test,  that  if  a  metion  involved  the  merits  it  must  be  broxight  on 
as  an  enumerated  motion  (Remsen  v.  Isaacs,  1  Cai.,  23 ;  s.  c,  Vol.  &'  O.  Cos., 
158)  is  no  longer  a  safe  guide. 

'  M.  Y.  Qen.  Bules,  No.  38,  of  1884,  and  Code  Civ.  Pro.,  §  3099,  therein  re- 
ferred to. 

*  iV;  T.  Gen.  Bules,  No.  38,  of  1884.  So  held  also  of  appeal  from  an  or- 
der overruling  or  sustaining  a  demurrer.  Reynolds  v.  Freeman,  4  Sandf., 
703. 

*  If.  T.  Gen.  Bules,  No.  38,  of  1884,  and  Code  Civ.  Pro.,  §  1346,  therein  re- 
ferred to. 

"  For  these  (under  Code  Civ.  Pro.,  §  999)  must  be  made  on  a  "  Case."  So 
also  though  the  order  was  in  a  county  court.  Harper  v.  Allyn,  3  Abb.  Pr.,  N. 
8.,  186. 

«  F.  Y.  Gen.  Bules,  No.  38,  of  1884.  So  held  of  an  appeal  from  an  order 
appointing  an  administrator.    Brockway  v.  Jewett,  16  Barb.,  590. 

By  Code  Civ.  Pro  ,  §  3550,  "  the  final  determination  of  the  rights  of  the 
parties  to  a  special  proceeding  in  a  surrogate's  court  is  styled,  indifferently,  a 
final  order  or  a  decree." 

Intermediate  orders,  that  is,  directions  entered  in  writing  but  not  included 
in  a  decree  (§  2556),  are  appealable  if  they  afiect  a  substantial  right  (§  2570), 
but  an  appeal  from  such  an  order  is  not  an  enumerated  motion. 

'  N.  Y.  Gen.  Bules,  No.  38,  of  1884;  Harper  v.  Allyn.  8  Abb.  Pr.,  N.  8.,  186. 
Compare  appeal  from  the  N.  Y.  City  Court;  Code  Civ.  Pro.,  §  3193. 

8  A  "  case  "  is  always  brought  before  the  court  by  an  enumerated  motion; 
If.  Y.  Gen.  Bules,  No.  38,  of  1884;  usually  by  appeal,  but  not  always.  Thus 
the  court  may  require  a  case  to  be  made  for  the  purpose  of  a  motion  for  anew 
trial  of  a  reference  as  to  specific  questions  of  fact  involved  in  the  issue,  if. 
F.  Code  Civ.  Pro,,  %  1004. 


104  ABBOTT'S  NEW  PRACTICE. 

7.  Certiorari  in  civil  cases  and  in  criminal  contempt  (if  not 
otherwise  specially  regulated  by  statute) ;  when  returnable,  or 
when  subsequently  brought  on  by  notice.^ 

8.  Exceptions,^  directed  to  be  heard  at  general  term/ 

9.  Issues  of  law  ^  (including  those  arising  on  an  alternative 
mandamus  granted  at  general  term'). 

10.  Motions  arising  on  special  verdicts.' 

11.  Motions  for  new  trial  of  an  issue  of  fact,'  other  than 
those  made  upon  the  minutes,  or  upon  an  allegation  of  irregu- 
larity or  surprise. 

12.  Submissions  of  controversies  on  an  agreed  case.* 
Other  motions  are  non-enumerated.* 

The  rule  that  a  non-enumerated  motion  must  be  heard  as  such, 

'  N.  T.  Oen.  Eules,  No.  38,  of  1884,  and  Code  Civ.  Pro.,  §  3138  (therein  re- 
ferred to),  and  §§  2147,  3148.  The  first  mentioned  section  requires  the  hear- 
ing to  he  at  general  term,  superseding  People  ex  rel.  Mayor,  &c.  v.  Nichols,  79 
N.  T.,  583,  -where  it  was  held,  before  the  enactment  of  that  section,  that  the 
hearing  might  in  the  first  department  be  at  "  special  term  and  chambers." 

«  N.  r.  Gen.  Rules,  No.  88,  of  1884. 

'  Other  exceptions  on  the  trial,  unless  made  the  foundation  of  a  motion  for 
new  trial  so  as  to  appeal  from  the  order  thereon,  are  only  brought  up  by  ap- 
peal from  the  judgment;  i\/'.  Y.  Code  Civ.  Pro.,  §  996.  Whether  an  appeal 
from  an  order  as  to  new  trial  is  an  enumerated  motion  (unless  the  order  was 
made  in  an  inferior  court),  depends  on  the  ground  of  the  motion.  See  subd. 
11  (above). 

*  If.  Y.  Gen.  Rules,  No.  38,  of  1884  Issues  of  law  are  those  arising  on 
demurrer.    N.  Y.  Code  Civ.  Pro.,  §  964. 

«  N.  Y.  Gen.  Rules,  No.  38,  of  1884,  and  Code  Civ.  Pro.,  §  3085,  therein  re- 
ferred to. 

*  N.  Y.  Gen.  Rules,  No.  38,  of  1884.  For  the  distinction  between  special 
verdict  and  answers  to  special  questions,  see  Abb.  Tr,  Brief,  pp.  143,  143, 159, 
161. 

'  For  these,  save  the  exceptions  stated,  require  a  "  case."  N.  Y.  Code  Civ. 
Pro.,  §§  998,  999. 

This  includes  motions  for  new  trial,  made  upon  a  case,  or  exceptions.  Ells- 
worth V.  Gooding,  8  Sow.  Pr.,  1;  Van  Shaick  v.  Winne,  Id.,  5;  i/".  Y.  Gen. 
Rules,  No.  38,  of  1884. 

Whether  it  includes  motions  on  the  ground  merely  of  newly  discovered 
evidence  may  perhaps  raise  a  difference  of  opinion. 

'  W.  Y.  Gen.  Rules,  No.  38,  of  1884,  and  Code  Civ.  Pro.,  %  1279,  therein  re- 
ferred to. 

'  N.  Y.  Gen.  Rules,  No.  38,  of  1884;  McKenzie  «.  Wilson,  3  Cai.,  385; 
B.  c,  Col.  &  C.  Cos.,  438  (motions  to  bring  on  trial  by  record);  People  v 
Northern  R.  K.  Co.,  42  iV^.  7!,  217,  afl'g  53  Bwrb.,  98  (motion  for  judgment 
on  the  pleadings  on  the  ground  that  an  answer  raises  no  issue). 

Smith  V.  Cheetham,  Col.  &  C.  Cos.,  435  (motion  to  set  aside  a  verdict  for 
irregular  conduct  of  jury). 

Chandler  «.  Trayard,  2  Cai.,  94;  s.  c.  Col.  &  C.  Cos.,  358  (motion  for  a 
new  trial,  made  on  affidavits  of  newly  discovered  evidence). 
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does  not  override  the  general  principle  tliat  a  motion  which, 
though  not  enumerated  in  the  list,  is  necessarily  involved  in 
enabling  the  court  which  tried  a  cause  or  heard  an  enumerated 
motion  to  carry  its  decision  into  the  record,  should  be  made 
before  that  court,  as  a  part  of  the  proceedings  there.* 

5.  Scope  of  this  article.] — In  all  that  follows  in  this  article 
we  are  concerned  only  with  motions  in  the  more  limited  sense 
of  an  application  to  the  court  or  judge  for  an  order  incidental 
to  the  progress  of  a  cause,  which  is  the  ordinary  signification 
of  the  word.  The  mode  of  making  the  various  enumerated 
motions,  such  as  appeals,  demurrers,  &c.,  will  be  treated  in 
their  appropriate  connection. 

II.  RULES  AFFECTING  POLICY  AS  TO  MOVING. 

6.  Object  of  motion.] — The  object  of  a  motion  must  be  to 
obtain  an  actual  direction  of  the  court  or  judge.  A  motion 
made  simply  to  obtain  the  opinion  of  the  court — for  instance, 
as  to  whether  proceedings  for  arrest  will  be  valid — will  not  be 
entertained.'' 

7.  Persons  not  pwrties  may  move.] — A  person  injuriously 
affected  by  an  unlawful  proceeding  in  an  action,'  or  having  an 
interest  in  the  subject  of  the  action,  though  not  made  a  party, 
may  move  for  such  protection  to  his  rights  or  interests  as 
justice  requires.  One  having  no  interest  is  not  entitled  to 
move,*  and  it  is  error  to  grant  his  motion.^ 

8.  What  persons  not  parties  m,ay  he  moved  agaimst.] — A 

'  Thus,  where  a  reference  is  directed  in  foreclosure  at  a  special  term  for 
trial  of  causes,  it  is  not  error  for  the  court  sitting  at  "special  term  and  cham- 
bers "  for  non-enumerated  business,  to  refuse  to  entertain  a  motion  to  confirm 
the  report  of  the  referefi.  Empire  B.,  &c.,  Assoc.  ■».  Stevens,  8  Enn,  515.  But 
the  court  has  power,  and  it  is  not  error  to  entertain  such  a  motion  at  such  a 
"  special  term  and  chambers."    Boegler  v.  Eppley,  40  Hun,  533. 

'  McMichael  v.  Kilmer,  20  Hun,  176 ;  Morss  v.  Hasbrouck,  15  WeeJclp  Dig., 
808 ;  rev'g  10  Abb.  N.  C,  407. 

« U.  S.  Trust  Co.  ».  N.  T.,  West  Shore,  &c.,  E.  R.  Co.,  N.  Y.  Daily  Beg., 
Aug.  80,  1884;  abst.,  s.  c,  Abb.  Ann.  Dig.,  1885,  p.  233;  Gould  v.  Mortimer, 
16  Abb.  iV.,  448;  s.  c,  26  How.  Pr.,  167. 

■«  Thomson  v.  Tracy,  60  N.  Y.,  31. 

«  O'Mahoney  v.  Belmont,  63  N.  Y.,  138  (where  the  opinion  shows  that  an 
order  granted  in  a  former  proceeding  on  motion  of  one  not  a  party  had  been 
reversed  on  appeal). 
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person,  though  not  a  party  to  the  action,  who  has  voluntarily 
submitted  himself  to  the  authority  of  the  court  therein,  as  for 
instance  by  purchasing  property  which  is  the  subject  of  the 
action,  from  a  party  thereto,  pending  the  action,  or  at  a  judicial 
sale  made  by  direction  of  the  court  therein,  may  bo  proceeded 
against  respecting  the  subject,  by  motion,  witliout  being  made 
a  party  to  the  record.  In  the  absence  of  any  different  direction 
by  the  court  or  judge,  such  person  must  have  personal  notice, 
unless  and  until  he  appears  by  attorney. 

9.  Effect  ofmoUon  hy  or  against  one  not  a  party.] — Where 
the  court  have  power  according  to  the  practice,  to  make  an 
order  on  the  application  of  a  person  not  a  party  to  the  cause,  or 
against  a  person  not  a  party  to  the  cause,  he  is  bound  by  it  as  if 
he  were  a  party,  and  they  have  power  to  enforce  it  in  the  same 
manner  as  if  he  were.^ 

10.  In  what  cases  to  move  rather  than  appeal.'] — In  a  gen- 
eral way  the  test  between  cases  where  a  motion  should  be  made 
rather  than  an  appeal  taken,  results  from  the  principle  that 
appeal  is  the  remedy  to  correct  a  judicial  error,^  whether  con- 
sisting in  a  wrong  conclusion  of  fact,  drawn  from  tlie  evidence 
or  affidavits,'  or  in  a  wrong  conclusion  of  law  applied  to  the 
facts,  or  in  the  assumption  of  a  power  which  the  court  or  judge 
could  not  lawfully  exercise :  and  that  the  appellate  tribunal 
considers  no  more  than  was  actually  before  the  court  or  judge 
below,  or  may  be  judicially  noticed.  Hence,  in  the  case  of 
such  a  judicial  error,  the  party  aggrieved  is  not  required  to 
apply  to  the  court  or  judge  committing  it  for  relief,  but  may 

'  This  principle  must  be  deemed  inherent  in  judicial  power,  and  it  is 
recognized  by  Rule  10  of  U.  8.  8.  Gt.  Pr.  in  Eq.  {Jones'  Fed.  Rules,  173) ;  B.P., 
Jay  v.  De  Groot,  3  Hun,  305.  See  also  N.  Y.  Code  Civ.  Pro..  §  7,  subd.  3  (from 
3  i^.  T.  S.  8.,  376),  declaring  the  power  of  courts  of  record  to  make  new  pro- 
cess, &c.,  to  carry  its  powers  into  effect. 

"  De  Lavallette  «.  Wendt,  75  iV.  T.,  579,  where  a  judgment  against  an  ex- 
ecutor was  erroneously  entered  against  him  personally,  and  the  remedy  was 
held  to  be  a  motion  to  correct,  and  not  by  appeal.  Per  Curiam:  "Thi3 
court  sits  to  correct  the  errors  of  the  court  below,  and  not  ordinarily  those 
of  ministerial  officers,  or  of  the  parties,  never  properly  brought  to  the  atten- 
tion of  those  courts." 

» "Wilson  V.  Barney,  5  JBkn,  357,  361 ;  Flaherty  v.  Flaherty,  5  Month.  L. 
Bui.,  74.  (Where  an  order  is  made  on  defective  proofs  the  remedy  is  an 
appeal,  not  a  motion  to  vacate.) 
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appeal  directly ;  though  he  may,  if  he  choose,  ask  a  rehearing 
before  appealing,  and  will  comiiionly  do  so  if  he  attributes  the 
error  to  want  of  consideration,  or  wishes  on  appeal  to  rely  on 
a  ground  he  omitted  to  bring  to  the  attention  of  the  court  or 
judge ;  and  in  case  of  powers  wrongly  assumed  he  is  never 
confined  to  an  appeal,  but  may  always  apply  to  vacate  or  modify. 
And  error  in  an  order  made  by  a  judge  out  of  court  may  always 
be  corrected  by  motion  to  the  court.^ 

On  the  other  hand,  for  an  error  consisting  in  a  discrepancy 
between  the  judicial  intent  of  the  court,  judge,  or  referee,  and 
the  form  or  contents  of  the  record  of  the  proceeding  f  or  in  de- 
-  ^  __ 

'  Westside  Bank  11.  Pugsley,  47  N.  Y.,  368  ;  S.  C,  12  Abb.  Pr.,  N.  8.,  28. 
Unless  otherwise  specially  provided  as  in  the  case  of  provisional  remedies.  N. 
T.  Code  Giv.  Pro.,  %  772.  The  provisions  contained  in  §  1304,  which  allow  a 
judge  to  vacate  an  order  made  by  him  out  of  court,  if  the  party  who  obtained 
it  does  not  enter  it  or  file  the  papers,  after  an  order  requiring  him  to  do  so, 
so  as  to  enable  the  party  aggrieved  to  appeal,  ought  not  to  be  regarded  as 
requiring  such  a  motion  to  enter  and  file,  and  an  appeal ;  but  are  to  be  con- 
strued as  permissive  even  if  in  part  superfluous  ;  and  the  court  is  not  de- 
prived of  its  power  of  correcting,  directly,  on  motion,  an  error  made  by  a 
judge  out  of  court. 

'  For  instance  the  following  cases  hold  that  any  irregularity  consisting  in 
the  entry  of  an  unauthorized  judgment  not  conforming  to  the  judicial  intent 
or  decision,  must  be  corrected  on  motion  and  not  by  appeal;  and  properly  so, 
for  from  the  nature  of  the  case  it  is  often  impossible  to  raise  the  point  by 
exception. 

IngersoU  v.  Bostwick,  23  N.  Y.,  425.  (Improper  form  of  judgment  in 
replevin.) 

Young  «.  Atwood,  5  Hun,  234.  (Judgment  in  replevin  not  conforming  to 
correct  form  which  had  been  directed  to  be  entered  by  the  referee.) 

Cochran  v.  Gottwald,  41  K  Y.  Super.  Ct.  (J.  cfe  8.),  317.  (Improper  judg- 
ment in  replevin  entered  upon  verdict.) 

Howland  t.  Howland,  20  Hun,  472.  (Entry  of  a  judgment  not  authorized 
by  the  referee's  report.) 

Patten  «.  Stitt,  50  iv.  Y.,  591.  (Costs  improperly  inserted  in  a  judgment 
entered  on  remittitur,  where  judgment  "without  costs"  had  been  ordered.) 

People  ex  rel.  Oswald  ».  Goff,  52  N.  Y.,  434.  (Provision  in  a  judgment 
for  a  restoration  of  money  collected  on  a  tax  "  having  been  inserted  with- 
out authority,  the  proper  remedy  is  by  motion  to  correct  the  judgment.") 

Moran  ■».  Chase,  52  N.  Y.,  346,  (where,  on  a  report  in  lien  proceedings 
directing  simply  a  sale,  a  personal  judgment  was  erroneously  entered.) 

Campbell  «.  Seaman,  63  if  7!,  568.  ("If  plain ti£E  entered  a  judgment 
not  authorized  by  the  referee's  report,  defendant  should  have  moved  to  set  it 
aside,  or  to  correct  it.") 

Union  National  Bank  ».  Kupper,  63  if  Y.,  617  (where  it  was  claimed 
that  the  judgment  dififered  from  the  opinion  of  the  lower  court;  and  the 
Court  of  Appeals  said  it  was  "  bound  by  the  record,  even  if  the  opinion  con- 
tained adverse  expressions ;  if  there  was  a  mistake  in  the  judgment  entered, 
the  remedy  was  by  amotion  to  correct;  but  that  there  was  nothing  in  the 
opinion  in  conflict  with  the  Judgment"). 

Cagger  «.  Lansing,  64  N,  Y.,  417  (where  a  judgment  in  ejectment  stated 
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cidiDg  upon  only  a  partial  disclosure  of  the  facts,  or  under  acci- 
dent or  mistake  ;^  or  consisting  in  official  misconduct'' or  inca- 
pacity of  ministerial  officers  of  the  court;  or  involving  any 
circumstances  which  make  it  de^rable  to  bring  into  the  recoid 
matter  not  already  there,  a  motion  is  the  proper  remedy ;  and 
the  appellate  court  should  usually  refuse  to  entertain  an  appeal 
founded  on  irregularity  in  practice '  not  involving  the  merits,* 

the  sum  received,  as  damages  for  ■withholding,  when  it  should  have  been  for 
use  and  occupation). 

Walbridge  v.  James,  4  JBim,  793  ;  affd  in  66  K  T.,  639,  without  opinion. 
(Here,  in  a  foreclosure  suit,  the  remedy  for  an  error  as  to  the  amount  due 
was  held  to  be  a  motion  to  correct  the  judgment  by  conforming  it  to  the 
referee's  report.)  • 

Cole  ®.  Tyler,  65  If.  Y.,  73.  (Here  a  judgment  erroneously  directed  a 
receiver  to  sell  lands,  when  the  decision  merely  set  aside  a  conveyance  thereof 
by  a  judgment  debtor  as  fraudulent.) 

Reeder  v.  Sayre,  70  iV.  T.,  180.  (Here  judgment  was  entered  for  two 
survivors,  without  specifying  that  it  was  for  them  as  survivors  of  themselves 
and  the  one  who  was  deceased.  "  It  was  an  irregularity  which  should  have 
been  taken  advantage  of  by  motion.") 

Kraushaar  v.  Meyer,  '72  JV.  T.,  603.  (Where  the  extra  allowance  granted 
by  the  lower  court  and  inserted  in  the  judgment  was  slightly  in  excess  of 
that  allowed  by  Code  Pro.,  §  309 — Jield  that  this  was  an  "inadvertence  "  to  be 
"  corrected  by  motion  to  correct  the  judgment.") 

Beers  v.  Shannon,  73  JT.  Y.,  292  (rev'g  12  Sun,  161).  (Here  a  judg- 
ment failed  to  show  whether  it  was  adjudged  to  an  executor  as  such  or  to 
him  personally.  Folger,  J.,  said:  "That  is  not  the  subject  of  review  here. 
There  is  no  exception,  nor  can  there  well  be  one.  The  remedy  was  patent 
and  easy  by  motion  at  special  teim  to  amend.") 

Lessee  v.  Ellis,  13  Sun,  655  (granting  motion  to  conform  judgment  to 
referee's  decision  in  respect  to  costs ;  and  saying  that  if  there  was  error  in 
the  decision  the  remedy  was  by  appeal). 

Leonard  «.  Columbia  Steam  Navigation  Co.,  84  If.  Y.,  48.  (Here  in- 
terest was  improperly  inserted  in  the  judgment.  "  Where  a  clause  is  inserted 
in  the  judgment  without  authority,  the  proper  remedy  is  by  motion  to  correct 
the  judgment  and  not  by  appeal.") 

"  Herbert  v.  Smith,  6  Lans.,  498  (holding  that  an  alleged  mistake  of  the 
judge  at  special  term  as  to  an  agreement  between  him  and  counsel  relating 
to  a  reference  to  take  proof  of  certain  facts  in  controversy  on  a  motion  was  a 
matter  which  "  ought  to  have  been  corrected  by  an  application  for  a  rehear- 
ing of  the  motion,  on  affidavits  clearly  pointing  out  the  mistake  or  oversight 
which  had  occurred"). 

'  Matter  of  K  T.  Central,  &c.,  R.  R.  Co.,  64  N.  K,  60 ;  dismissing  ap- 
peal from  5  Sun,  105. 

3  Derham  «.  Lee,  VlUf.Y.  Super.  Ot.  {J.  &  8.),  174  (where  the  court  said  : 
"  Questions  of  regularity  and  practice  should  be  raised  by  motion.  No  ques- 
tion of  irregularity  can  be  heard  on  appeal  for  the  first  time ").  See,  also, 
Pitt  V.  Davisoii,  37  Ba/rb.,  97  (in  next  note  below). 

''  Pitt  «.  Davison,  37  Barb.,  97  (rev'd  on  another  ground  in  3  Abb.  Pr., 
If.  S.,  398),  where,  in  answer  to  the  objection  that  the  remedy  was  by  appeal 
and  not  by  motion  to  set  aside  an  order  of  commitment  where  it  had  not 
been  served  on  the  party  in  contempt,  the  court  said  :  "  This  motion  [to  set 
the  order  aside]  was  not  made  for  the  purpose  of  reviewing  the  decision  of 
the  special  term  on  the  merits,  but  for  the  purpose  of  setting  it  aside,  or  re- 
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if  there  has  been  no  attempt  to  correct  it  first,  by  mo- 
tion.* 

In  cases  on  the  line  between  these  two  classes,  where  there 
is  resulting  doubt  as  to  the  proper  remedy,  it  is  not  unusual  to 
move  first,  and  if  the  motion  is  denied  then  to  appeal  both 
from  the  original  decision  and  the  order  denying  the  motion. 

11.  —  statutory  '■'final "  decision.] — A  statute  declaring  that 
a  decision  of  a  specified  tribunal  shall  be  "  final  and  conclusive," 
is,  in  the  absence  of  anything  to  indicate  a  contrary  intent,  con- 
strued as  referring  to  the  merits  and  particularly  questions  of 
fact,  but  not  as  forbidding  a  motion  to  vacate  for  irregularity, 
mistake  or  fraud.^ 

13.  In  what  cases  to  move  rather  than  bring  new  action.'] — 
If  the  progress  of  the  action  is  apparently  barred  by  a  stipula- 
tion, release,  or  discharge,  or  other  such  obstacle  which  is  void 
or  voidable,  or  if  final  judgment  has  been  obtained  by  fraud,  or 
is  unconscionably  enforced,  or  if  an  officer  of  the  court,  such 
as  a  referee,  receiver,  sheriff",  &c.,  fails  to  comply  with  any  man- 
date of  the  court  aff"ecting  his  duty  in  relation  to  any  step  in 
the  progress  of  the  cause,  or  fails  to  pay  over  funds  in  his  hands 

voking  it  on  the  ground  of  irregula/Hty.  The  question  before  us  is  not 
whether  the  defendant  was  really  guilty  of  the  contempt  with  which  he  was 
charged,  but  whether  the  proceedings  under  which  he  was  condemned  was 
in  conformity  with  the  rules  and  practice  which  the  law  prescribes  for  the  con- 
venient administration  of  justice  or  for  the  security  of  the  citizen.  In  other 
words  we  are  asked  not  to  consider  the  matter  upon  which  the  commitment 
was  ordered,  but  the  manner  in  which  it  was  conducted ;  precisely  as  when 
a  judgment  is  recovered  without  a  summons  issued  against  a  defendant,  or 
when  a  trial  is  had  without  notice,  the  remedy  is  not  hy  appeal  to  reverse  it, 
hut  by  motion  to  set  it  aside  for  irregularity  or  to  declare  it  void  as  a  nullity." 
Order  set  aside. 

'  For  instances,  see  cases  under  note  3,  p.  107,  of  this  Volume. 

'  Matter  of  Prospect  Park  &  Coney  Island  R.  R.  Co.,  &c.,  85  N.  ¥.,  489. 
(The  court,  dismissing  an  appeal,  said :  "  The  report  of  the  commissioners,  as 
to  the  amount  of  damages,  was  of  itself  final  and  conclusive.  If  theland-own- 
ers,  in  such  a  case,  claim  that  there  was  any  irregularity,  fraud  or  mistake  in  the 
proceedings  of  the  commissioners,  or  back  of  such  proceedings,  their  remedy  is 
by  motion  to  set  the  award  and  proceedings  aside,  and  not  by  appeal  from 
the  award,  or  the  order  confirming  the  same;  and,  from  orders  made  upon  such 
motions,  appeals  may  be  had,  even  to  this  court,  if  they  involved  substantial 
rights,  and  do  not  rest  indiscretion.")  See  also  Matter  of  Mayor,  &c.,  of  N.  Y., 
49  W.  Y.,  150;  aff'g  61  Barb.,  483  (where  it  was  held  that  the  provision  of 
3  i?  X.  1813,  c.  86,  §  178,  p.  409,  declaring  a  report  of  commissioners  of  estimate 
and  assessment,  when  confirmed,  as  "final  and  conclusive,"  had  reference  to 
an  appeal  therefrom,  and  not  to  the  remedy  by  motion,  as  here,  to  set  aside  for 
irregularity  and  fraud.   Order  granted). 
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to  the  party  in  the  action  who  has  become  entitled  to  them,  the 
court  have  power  to  grant  relief  upon  motion,  and  in  so  doing 
may  go  even  to  the  extent  of  setting  aside  releases  and  over- 
turning deeds  and  judgments,  without  the  aid  of  a  jury,*  if  the 
proper  parties  are  before  it. 

So  if  a  judgment  has  been  fraudulently  obtained  or  is  being 
fraudulently  enforced,  a  new  action  is  usually  maintainable  for 
relief  ;  bxit  if  the  grievance  is  irregularity,*  or  if  (the  proceed- 
ings being  regular,  and  free  from  fraud ')  the  question  of  relief 
from  it  rests  in  the  existence  of  a  defense  or  equities  apjealing 
to  the  discretion  and  favor  of  the  court,*  the  remedy  is  by  mo- 
tion,^ even  though  the  person  seeking  the  relief  be  not  a  party 
to  the  action.® 

In  cases  of  moment  and  difficulty  the  court  may  in  its  dis- 
cretion refuse  relief  on  motion,  and  leave  the  applicant  to  bring 
an  action  for  the  same  relief.'     The  main  reasons  for  this  latter 


>  Ferris  u  Crawford,  3  Ben. ,  593,  604 ;  Becker  v.  Lamont,  13  Eow.  Pr.,  23 
(stipulation  executed  under  mistake  of  law  and  fact,  as  it  in  effect  barred  a 
defense  relied  on — set  aside  on  motion). 

Seaver  «.  Moore,  1  Sim,  305  (where  a  stipulation,  corruptly  made  by 
plaintiff's  attorney,  vacating  an  order  of  arrest,  was  set  aside  on  motion  made 
by  plaintiff's  substituted  attorney). 

Howell  ».  Mills,  ^Z  N.Y.,  323  (sale  set  aside  for  collusion,  on  motion  of  an 
infant  entitled  to  the  protection  of  the  court). 

Weseman  ®.  Wingrove,  85  JV.  Y.,  353  (where  a  motion  is  held  to  be  the 
proper  remedy  to  compel  a  referee  to  pay  a  lien  which  the  judgment  in  par- 
tition suit  had  directed  him  to  pay). 

Artisans'  Bank  ».  Treadwell,  34  Ba/rb.,  553  (motion  to  compel  a  sheriff  to 
pay  over  money  denied,  but  the  remedy  approved  of  as  correct  in  a  proper 
case). 

In  Romain  ».  Garth,  5  &wpm.  Ct.  {T.  &  C),  361,  this  practice  was  said  to 
be  anomalous,  and  the  motion  denied ;  but  plaintiff  was  given  leave  to  amend 
by  pleading  the  alleged  release  by  way  of  anticipation  and  averring  fraud  in 
obtaining  it. 

There  is  a  line  of  well  considered  authorities  to  the  effect  that  a  plaintiff 
may  if  he  choose,  without  pleading  in  avoidance  of  an  anticipated  defense, 
give  evidence  in  avoidance  on  the  trial.  Note  in  10  Mb.  N.  O.,  317,  and  cas.  cit. 

*  Gould  V.  Mortimer,  16  Abb.  JV.,  448;  8.  c,  36  now.  Pr.,  167. 
'  Vandercook  ».  Cohoes  Savings  Inst.,  5  Hun,  641. 

*  McCotter  v.  Jay,  30  iV.  T.,  80. 

*  The  objection  that  application  to  open  a  judgment  at  a  term  subsequent 
to  that  at  which  the  judgment  was  rendered,  was  made  by  motion  instead 
of  by  an  action,  is  not  available  on  appeal  from  the  order,  if  the  party 
served  appeared  and  opposed  the  motion  without  raising  that  objection. 
Beatty  «.  O'Connor  (Ind.,  1886),  5  Northeastern  Sep.,  881. 

«  Smith  V.  Am.  Life  Ins.,  &c.,  Co.,  GlarMs  Gh.,  307. 
'  McLean  v.  Tompkins,  18  Abb.  Pr.,  34;  New  York  Elevated  Ry.  Co.  v. 
Manhattan  By.  Co.,  63  How.  Pr.,  14  (where  a  motion  was  denied  on  the 
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course  are  presented  wten  either  (1)  the  relief  is  not  truly  inci- 
dental to  the  existing  action,  or  (2)  the  necessary  parties  ai-e  not 
already  before  the  court,^  or  (3)  where  the  papers  presented  on 
the  naotion  raise  a  serious  conflict  of  evidence  on  which  the 
party  naoved  against  ought  to  have  opportunity  of  trial,  with 
exanaination  of  witnesses,*  &c. 

Hence,  when  relief  is  needed  which  is  in  a  proper  sense 
incidental  to  the  pending  action,  and  the  necessary  parties  are 

ground,  among  others,  that  it  involved  difficult  questions  of  law  and  con- 
tested questions  of  fact,  involving  vast  interests  which  the  court  refused  to 
consider  on  motion,  but  left  the  party  without  pre;iudice  to  pursue  his  reme- 
dy by  action). 

National  Bank  of  Oswego  v.  Dun,  39  Sun,  529,  531  (where  the  court  re- 
marks that  questions  relating  to  an  attack  upon  the  validity  of  an  assignment 
for  the  benefit  of  creditors  are  "  more  proper  for  the  solemn  mode  of  inves- 
tigation found  in  a  trial  rather  than  in  the  summary  modes  which  attend  the 
ordinary  special  term  motions  "). 

People  «.  Erie  Railway  Co.,  54  Ebw.  Pr.,  59  (where  a  motion  to  compel  a 
receiver  to  comply  with  the  terms  of  a  lease  was  denied  because  the  questions 
were  "very  grave,  and  important  facts"  were  "in  dispute,"  and  "it  is  better 
that  rights  should  be  settled  in  an  action,  than  on  motion  "). 

PhUlips  V.  Wicks,  38  Super.  Gt.  {J.  &  8.),  74  (motion  to  enforce  an  oral  agree- 
ment between  attorneys  as  to  a  discharge  of  a  judgment,  denied,  because  such 
matters  are  "  too  grave  questions  to  be  disposed  of  upon  a  mere  motion,"  and 
in  this  case  no  action  on  an  oral  agreement  would  be  of  avail). 

'  Rhodes  ».  Dutcher,  6  Eiin,  453  (motion  to  set  aside  mortgages  denied  be- 
cause all  the  parties  were  not  before  the  court,  and  because  "  a  special  motion 
is  but  illy  adapted  to  this  end  when  facts  are  disputed  and  the  equities  are, 
complicated  "). 

Marvin  v.  Marvin,  1  Abb.  N.  C,  373  (motion  for  relief  by  a  p,irty  to  an  in-; 
tricate  partition  suit  where  there  had  been  a  failure  of  the  common  title  as  to 
the  part  allotted  to  the  moving  party — denied,  and  the  applicant  left  to  a  new, 
action  in  the  nature  of  a  bill  of  review,  because  through  purchase  the  rights 
of  third  pen-ties  had  intervened  since  the  time  of  the  partition  suit,  which  was 
more  than  ten  years  previous.  But  the  court  said  that  if  the  "  partition  was 
recent,  and  no  change  had  occurred  by  which  the  value  of  the  lands  parti- 
tioned was  materially  affected,  and  there  were  no  other  claims  or  equities  be- 
tween the  parties  which  ought  to  be  examined  or  adjusted,  the  proper  remedy 
might  be  by  a  motion  to  set  aside  the  judgment  in  partition  and  to  have  a 
new  partition.  *  *  *  And  in  a  proper  case,  where  no  extrinsic  circumstances 
were  to  be  considered,  doubtless  a  remedy  by  motion  might  be  adopted  "). 

Tor  a  recent  illustration  of  this  principle  in  a  question  of  set-off,  see  Swift 
».  Prouty,  64  if.  Y.,  545,  affl'g  6  Bun,  94,  where  the  moving  party  was  turned 
over  to  his  action,  in  which,  however,  he  did  not  succeed.  Prouty  v.  Swift, 
10  Sun,  233. 

'  Hill  V.  Hermans,  59  N.  ¥.,  396  (motion  to  dismiss  an  appeal  founded  on 
a  stipulation  to  dismiss,  was  opposed  on  the  ground  that  the  stipulation  had 
been  obtained  by  undue  influence,  and  the  evidence  being  conflicting,  pro- 
ceedings on  the  appeal  were  ordered  stayed  to  enable  an  action  to  be  brought 
to  set  aside  the  stipulation,  for  the  court  laid  down  the  rule  that  where  mate- 
rial questions  of  fact  arise  in  reference  to  which  the  evidence  is  conflicting,  a 
party  seeking  relief  should  be  left  to  an  action,  provided  it  can  be  obtained 
in  that  form,  rather  than  to  determine  the  question  on  motion  and  ex  parte 
affidavits). 
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before  the  court,  it  is  usually  prudent  to  apply  by  motion,  lest 
a  f  resli  action  brought  without  having  thus  applied  should  be 
dismissed,  or  the  costs  of  it  be  charged  on  plaintiff,  for  suing 
when  he  might  have  had  relief  on  motion.*  But  any  such 
motion,  if  for  relief  that  might  be  had  by  action,  is  subject 
to  the  possibility  of  being  denied  on  account  of  conflict  raised 
by  counter  afiBdavits.* 

But  diflBcult  questions  of  fact  arising  on  motion  may  be 
referred  to  a  referee  pending  the  motion.' 

in  the  application  of  these  principles  to  the  case  of  a  dis- 
charge in  bankruptcy,  the  result  of  the  authorities  is  that  a 
discharge  will  be  ground  for  a  stay*on  motion  when  there  has 
been  no  opportunity  to  plead  it ;  but  if  the  validity  of  the  dis- 
charge is  questioned,  it  should  not  be  tried  on  affidavits,  but  an 
issue  must  be  made  for  trial,  either  by  allowing  pleading,  or  a 
new  trial,  or  directing  a  reference,  or  by  turning  over  the  party 
to  a  new  action.^ 

13.  In  what  cases  to  move  rather  tha/n  plead. —  Wa/nt  ofjwr- 
isdiction.] — Where  undisputed  facts  show  that  the  court  has  no 
jurisdiction,  the  objection  may  be  raised  by  motion  to  dismiss, 
although  demurrer  or  answer  is  a  concurrent  remedy;  for  a 
court  is  not  bound  to  encumber  its  calendar  and  sessions  with 
business  beyond  its  cognizance  ;  but  if  a  jurisdictional  objection 

i  ~~ 

'  But  where  the  relief  sought  is  to  set  aside  a  sale,  judgment  decree,  or 
award,  &c.,  on  the  ground  that  it  was  obtained  by  fraud,  there  is  a  concur- 
rent, and.  In  caseof  difficulty,  a  better  remedy  by  an  action,  and  the  injured 
person  is  not  limited  to  the  remedy  by  nwtion,  except  perhaps  in  cases  of 
foreclosure  sales,  ' '  where  it  has  been  held  that  there  is  a  full,  adequate  and 
complete  remedy  by  a  motion."  See  Hackley  «.  Draper,  60  iV.  T.,  88  (where, 
reviewing  the  authorities,  the  court  held  that  a  creditor  could  properly  main- 
tain this  action  to  set  aside  a  fraudulent  sale  made  by  a  receiver,  although 
"  the  special  term  had  authority  no  doubt  to  heax  a,  motion  forthepm-pose  in- 
dicated, and  could  have  vacated  the  sale  made  by  the  receiver,  although  it  is 
not  so  clear  that  the  equitable  rights  of  the  parties  could  have  been  so  well 
protected  and  disposed  of  in  this  form  [motion]  as  could  be  done  in  an  ac- 
tion brought  especially  for  that  purpose"). 

'  See  cases  under  note  7  on  p.  110,  and  note  3  on  p.  Ill  of  this  Vol. 

3  Riley  v.  Brown,  14  Abb.  Pr.,  N.  8.,  290,  n.;  and  19  How.  Pr..  140. 

*  Also,  now,  under  N.  T  Code  Civ.  Pro.,  §  1268,  for  cancellation. 

'  Lee  «.  Phillips,  6  Sill,  246;  Bangs  v.  Strong,  1  Den.,  619;  Mechanics' 
Banking  Asso.  «.  Lawrence,  1  Sandf.,  659;  Cramer  v. ,  3  Id.,  700;  Mon- 
roe V.  Upton,  50  N.  T.,  593;  affi'g  6  Lana.,  255. 
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depends  on  allegations  of  fact  to  be  substantiated,  it  should  be 
taken  by  pleading,  and  not  be  tried  on  affidavits.^ 

14. want  of  authority  to  sue.] — The  objection  that 

the  person  named  as  plaintiff  had  not  authorized  any  action,''  or 
had  not  obtained  leave  of  court  to  bring  it,  where  leave  is 
necessary,*  and  the  objection  that  an  infant  has  appeared  with- 
out guardian  ad  litem,^  may  be  taken  by  motion  to  set  aside 
the  proceedings,  for  these  objections  are  not  usually  within  the 
issues. 

15. dbjecbions  to  jpleadings."] — It  will  be  seen  hereafter 

that  in  general,  objections  to  the  form  and  formal  requisites  of 
pleadings  may  be  raised  by  motion ;  ^  but  that  objections  to  the 
substantial  sufficiency  of  the  matter  averred  or  intended  to  be 
averred,  must  frequently,  though  not  always,  be  taken  by  de- 
murrer or  at  the  trial.® 

16.  When  motion  not  proper  to  determine  am,  issue.} — When 
a  material  issue  of  fact  has  already  been  properly  raised  by  the 
pleadings  it  is  not  in  general  proper  to  attempt  to  obtain  an 
adjudication  thereupon  by  a  summary  motion,  for  it  would 
often  violate  the  right  of  trial  by  jury,  and  a  motion  is  not  the 
proper  procedure  when  the  cause  requires  a  judgment  upon  an 

'  Cumberland  Coal  Co.  v.  Sherman,  8  Ahb.  Pr.,  343;  Crowley  u.  Royal 
Exch.  Shipping  Co.,  3  Cfiv.  Pro.  B.  (Browne),  174;  Johnson  v.  Adams  Tobac- 
co Co.,  14  Sun,  89 ;  Atlantic  &  Pacific  Telegr.  Co.  «.  Baltimore  &  Ohio  E.  R. 
Co.,87JSr.  r..  355,  modifying  46  Jf.  T.  Super.  Ot.  (J.  &  S.),  377:  Werthim 
«.  Page,  10  Weekly  JHg.,  26. 

'  Commissioners  of  Excise  v.  Purdy,  13  AVb.  Pr.,  434.  According  to  Mix 
V.  People  (HI.,  1886),  4  Northeastern  Sep.,  788,  it  must  be  so  taken.  So,  too,  a 
motion  is  the  proper  remedy  of  the  defendant  where  an  action  is  brought  or 
continued  against  him  in  violation  of  a  stipulation  staying  proceedinga  Farr 
«.  James,  11  Weekli/  Dig.,  497.  Otherwise  of  the  objection  that  another  per- 
son was  the  real  party  in  interest,  raised  by  a  motion  to  compel  his  sub- 
stitution in  place  of  the  plaintiff.  Horton  «.  Shepherd,  1  Civ.  Pro.  B.  {Me- 
Carty),  36. 

8  Mayor,  &c.,  of  N.  T.  v.  Brett,  3  Btlt,  560 ;  Harris  v.  Hardy,  3  Hill,  393; 
Finch  «.  Carpenter,  5  Abb.  Pr.,  335 ;  Higgins  ».  Allen,  6  How.  Pr.,  30. 

*  Freyberg  v.  Pelerin,  34  Sow.  Pr.,  303. 

'  Stickney  v.  Blair,  50  Bwrh.,  341  (defects  as  to  form  and  order  of  stating 

Ward  t>.  Ward,  5  Ahh.  Pr.,  iP!  8.,  145  (superfluous  matter  in  pleading). 

Marie  t.  Garrison,  13  Ahb.  N.  C,  310  (indeflniteness  in  pleading). 

«  Walter  «,  Fowler,  85  N.  T.,  631  (validity  of  a  counter-claim  must  be  de- 
termined by  demurrer  or  motion  at  the  trial,  and  not  by  a  summary  motion 
to  strike  out  as  redundant  or  irrelevant). 

Vol.  I.— 8 
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issue  of  fact  appropriate  for  judicial  trial.*  But  this  rule  does 
.not  apply  to  motions  which  attack  the  propriety  of  the  issue 
itself,  or  object  to  the  jurisdiction  of  the  court  on  undisputed 
facts,  for  the  court  is  not  bound  to  hold  a  cause  for  trial  if  as 
matter  of  law  it  has  no  jurisdiction,  or  if  the  apparent  issue  is 
only  immaterial  or  fictitious.  Therefore  if  an  answer  expressly 
or  in  legal  efEect  constitutes  no  defense,  it  is  frivolous,  and  a 
motion  for  judgment  on  the  pleadings  is  proper ;  *  if  it  is  clearly 
sham,  a  motion  to  strike  it  out  and  for  judgment  as  for  want 
of  an  answer  is  allowed  ; '  and  if  the  court  has  no  jurisdiction 
of  a  cause  it  may  dismiss  the  cause  of  its  own  motion  or  on  the 
motion  of  a  defendant  whenever  the  facts  clearly  appear.* 

A  kindred  exception  to  the  same  rule,  which  exists  in  the 
case  of  a  motion  to  stay  an  action  which  is  clearly  vexatious,  is 
noticed  under  Stat  of  Peoceedings. 

17.  Motions  against  void  proceedvngs.'\ — If  an  order  or 
judgment,  or  a  clause  therein,  is  void  for  want  of  jurisdiction, 
the  party  may  appeal  from  it ;  ^  or  may  disregard  if;  *  or  may 
move  to  vacate  it ; '  or  he  may  make  a  new  motion  as  an  inde- 
pendent application  for  the  proper  relief  in  the  matter  it  touches, 
and  in  determining  such  application,  the  invalidity  of  the  prior 

*  Dietz  «.  Dietz,  2  Hun,  339  (where  an  issue  in  divorce  had  been  raised  hy 
defendant's  pleading  a  former  adjudication  showing  plaintiff  guilty  of  adul- 
tery; and  defendant's  motion  for  a  stay  of  this  action  was  denied). 

« If.  Y.  Code  Ow.  Pro.,  §  537;  Kelley  v.  Kriess  (CM.,  1886),  9  Pacif.  Sep., 
129. 

'  If.  Y.  Code  Civ.  Pro.,  %  538. 

*  Cumberland  Coal  Co.  «.  Sherman,  8  .455.  Pr.,  243  (motion  to  set  aside 
summons  and  complaint  granted,  for  want  of  jurisdiction  in  a  case  free  from 
doubt). 

Crowley  v.  Royal  Exchange  Shipping  Co.,  3  Civ.  Pro.  R.  {Browne),  174  (mo- 
tion to  set  aside  summons  and  complaint  for  want  of  jurisdiction  of  a  foreign 
corporation,  granted  because  "  the  facts  are  undisputed  and  the  law  certain  "). 

Atlantic  &  Pacific  Telegraph  Co.  v.  Baltimore  &  Ohio  Ry.  Co.,  87  N.  Y., 
355,  358  (where  the  court  say  that  "perhaps  in  a  case  free  from  doubt,  the 
court  might  dismiss  the  whole  proceeding  on  a  motion  to  set  aside  the  service 
of  the  summons"  for  want  of  jurisdiction,  "  but  the  regular  mode  of  raising 
the  question  is  by  demurrer  or  answer  "). 

'  Kamp  V.  Kamp,  59  IT.  Y.,  212;  reVg  37  Super.  Ct.  (J.  &  S.),  241. 

*  Spencer  v.  Barber,  5  Hill,  568.  Unless  it  be  a  clause  inseparably  con- 
nected with  what  is  acquiesced  in. 

'  Pitt  V.  Davison,  37  Ba/ri.,  97,  reVd  on  other  grounds  in  3  .455.  Pr.,N'.8., 
398;  s.  c,  37  N.  Y.,  235;  Hall  v.  U.  S.  Reflector  Co.,  31  Hun,  609;  Kamp  v. 
Kamp,  59  N.  Y.,  212,  rev'g  37  Super.  Ct.  {J.  &  S.),  241. 
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order  may  be  determined  incidentallj,  without  appeal  there- 
from.i  But  the  latter  course  should  not  be  resorted  to  where 
the  motion  could  be  denied  on  the  idea  that  it  was  a  desire  to 
appeal  indirectly  to  another  judge  than  the  one  that  made  the 
obnoxious  order. 

18.  At  what  stage  motions  may  le  made.  —  lefore  service 
of  _^ocm.J— A  motion  is  premature  before  an  action  is 
pending,  for  it  is  the  commencement  of  the  action  that 
gives  jurisdiction.^  Some  exceptions  to  this  rule  will  be  no- 
ticed hereafter. 

This  rule  of  course  does  not  apply  to  such  proceedings  as 
are  commenced  not  by  process,  like  civil  actions,  but  by 
application  to  the  court,  as  in  mam.damus^  cbo.,  or  petitions 
by  trustees.''  And  in  the  case  of  actions,  exception  is  now 
made  in  respect  to  those  in  which  a  provisional  remedy  is 
sought,  for  there  the  court  has  jurisdiction  from  the  time  of 
granting  the  provisional  remedy,  subject  of  course  to  a  defeat 
of  jurisdiction  if  the  conditions  of  service  of  process  prescribed 
by  law  are  not  performed. 

And  in  any  case  if  a  sununons  has  been  prepared  and  issued 
by  the  plaintiff's  attorney  for  service,  orders  necessary  to  secure 
its  service  may  be  made  on  papers  entitled  in  the  action ;  and  if 
an  order  for  substituted  service  has  been  made,  the  action  may  be 
deemed  pending,  so  that  other  motion  papers  may  be  so  entitled. 

19.  —  after  judgmental — The  power  of  a  court  of  superior 
jurisdiction  does  not  cease  with  judgment ; '  but  the  power  of 
the  attorney  of  record  for  a  party  may.  The  consequences 
affecting  the  mode  of  moving  after  judgment,  are  stated  in 
connection  with  IsTotices  and  Service. 

20.  Prorrvptness.} — Motions,  success  in  which  will  have  the 

'  U.  S.  Trust  Co.  ■».  N.  T.,  West  Shore,  &c.,  R.  R.  Co.,  N.  Y.  Daily  Beg., 
Aug.  30,  1884;  8.  c,  6  Giv.  Pro.  S.  {Browne),  90,  96  (overruled  on  another 
question  in  Court  of  Appeals);  s.  p.,  Wilson  «.  Barney,  5  Biin,  257,  259. 

'  Kattenstroth  v.  Aster  Bank,  3  Duer,  683  (motion  for  receiver  denied  be- 
cause order  to  show  cause  was  served  before  summons). 

'  See  pp.  31,  44,  of  this  volume. 

■•  See  p.  73,  of  this  volume,  and  see  Petitions. 

5  Hatch  «.  Central  Bank,  78  iV.  T.,  487;  s.  p.,  5  Mrtheasiern  Sep.,  884. 
See  Judgment. 
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effect  to  delay  tlie  cause,  and  particularly  motions  to  set  aside 
proceedings  for  irregularity,  must  be  made  promptly.^  It  was 
formerly  a  maxim  with  the  courts  that  motions  of  tlie  latter 
class  must  be  made  at  the  first  opportunity,  and  before  the 
moving  party  had  taken  any  other  step  in  the  cause.  The 
requirement  of  promptness  is  now  recognized  to  be  one  resting 
in  the  discretion  of  the  court  or  judge,  and  excuse  may  be 
shown ; '  but  unreasonable  delay,  though  not  prolonged,  is  fatal. 

21.  Wavoer  of  inoUon,  T>y  inconsistent  jyToceedi/ng.'] — An 
appeal  from  an  order  or  judgment  and  a  motion  to  set  it  aside 
when  allowable,  are  concurrent  remedies.  Both  may  be  prose- 
cuted at  the  same  time,'  although  if  either  be  successful  the 
other  may  cease  to  be  necessary.  Therefore  taking  an  appeal 
does  not  necessarily  waive  a  pending  motion  to  vacate,^  and 
moving  to  vacate  or  for  leave  to  renew'does  not  necessarily 
waive  an  appeal.'  But  renewing  a  motion  has  in  this  resjject 
the  effect  of  an  opening  of  the  decision  and  a  rehearing  of  the 
original  motion.  Actual  renewal  therefore  does  waive  a  pend- 
ing appeal  from  the  original  decision ;  and  the  party  should  be 
left  to  proceed  with  his  inotion,  and  if  it  be  denied  on  the  re- 
hearing, he  may  appeal  from  the  order  thereon.® 

22.  Smeral  objects.'] — Two  consistent  objects  may  be  com- 
bined in  the  same  motion  if  convenience  be  thereby  pro- 
moted ; '  and  two  objects  which  are  not  both  allowable  together 

'  Persse,  &c.,  Paper  Works  «.  Willet,  14  Abh.  JV.,  119;  Low  «.  Graydon, 
id.,  443;  Strong  «.  Strong,  1  Abl>.  Pr.,  N.  8.,  333,  343;  s  p.,  1  BaZy,  396. 

Otherwise  of  a  motion  founded  on  want  of  jurisdiction,  for  this  delay 
does  not  waive.  Titus  v.  Relyea,  8  Abb.  Pr.,  177;  Bulkley  v.  Bulkley,  6  id., 
307. 

°  Lawrence  ®.  Jones,  15  Abb.  Pr.,  110. 

'  The  most  familiar  instance  of  this  is  the  concurrent  appeal  from  a  judg- 
ment and  from  an  order  denying  a  new  trial. 

■*  Clumpha  «.  Whiting,  10  Abb.  Pr.,  448.  Though  it  may  waive  the  right 
to  move  thereafter.    Mayor,  &c.,  of  N.  Y.  ■».  Lyons,  1  Daly,  396,  300. 

'  Behnont  v.  Erie  Rw.  Co.,  53  Ba/rb.,  637. 

'  Harrison  ®.  Neher,  9  Hun,  137  (dismissing  appeal  from  order  because  ap- 
pellant had  renewed  the  motion  pursuant  to  leave,  and  it  had  been  again  de- 
nied). 

'  People  ®.  McCumber,  18  N.  Y.,  315,  affi'g  37  Bomb.,  633  (joining  motion 
to  strike  out  one  defense  as  sham,  and  for  judgment  on  others  as  frivolous, 
encouraged). 
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maybe  asked  in  the  alternative ;  ^  but  the  moving  party  is  liable 
to  be  charged  with  costs  on  a  denial  of  either  branch  of  his 
motion,  notwithstanding  success  on  the  other.^ 

23.  S&oeral  actions.] — "Where  there  are  several  similar 
actions  in  the  same  court  between  the  same  parties,  and  it  is 
proposed  to  make  a  motion  affectin'g  all,  as  for  instance  that 
they  be  consolidated,  or  that  all  but  one  await  the  trial  of  that 
one,  one  motion  should  be  made,  and  one  set  of  motion  papers 
served,  entitled  in  all  the  causes,  unless  different  places  of  trial 
require  a  different  course.* 

The  same  course  may  properly  be  pursued  if  it  is  proposed 
to  apply  simultaneously  in  each  action  for  similar  but  separate 
relief  in  each,  as  for  instance  to  make  the  same  amendment  in 
each,*  or  to  stay  proceedings  in  each,  and  upon  the  same 
grounds.    Otherwise  of  motions  affecting  vital  rights,  as  arrest. 

Where  a  motion  affects  different  causes  in  different  ways, 
as  for  instance  a  motion  to  set-off  judgments,  or  a  motion  by 
the  plaintiff  in  a  creditors  action  impeaching  proceedings  in 
another  action,  the  safer  practice  is  to  entitle  the  motion  in 
both  causes,^  putting  the  title  of  that  in  which  the  relief  is 
sought,  first,  and  taking  care,  if  they  are  in  different  courts, 
to  state  in  the  body  of  the  notice  which  court  will  be  moved. 

The  principle  which  governs  in  a  contest  as  to  whether  a 
motion  entitled  in  only  one  cause  is  sufficiently  entitled,  is, 
whether  an  order  made  in  that  cause  will  suffice.  If  so  the 
notice  should  not  be  deemed  objectionable  for  not  including 
the  title  of  the  other  cause.®  In  the  application  of  this  rule 
it  is  not  to  be  forgotten  that  the  court,  having  power  of 
amending  its  own  process  or  records  of  its  own  motion,  often 
exercises  it  in  respect,  to  the  papers  in  an  action  not  before 
it  at  the  time,  as,  for  instance,  where,  in  an  action  for  false 


'  Smith  D.  Jones,  3  Code  ifoj?.,  33. 

'  Id.    Compare  Walkinshaw  v.  Perzel,  7  Bobt,  606. 

'  And  the  party  prevailing  on  the  motion  is  entitled  to  the  costs  of  one 
motion  only.    Hornfager  v.  Hornf ager,  6  Sow.  Fr.,  13. 

'Jd. 

=  See  Jackson  v.  Sheldon,  9  Abb:  Pr.,  137. 

•  The  few  authorities  in  the  books  are  scarcely  reconcilable,  and  do  not 
throw  much  light  on  the  present  practice. 
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imprisonment,  an  amendment  is  made  in  the  execution  or 
order  of  arrest  under  which  the  imprisonment  was  had;*  or 
where  a  prior  judgment  offered  in  evidence  on  the  trial  of  a 
subsequent  action  in  the  same  court  is  allowed  to  be  amended  in 
furtherance  of  justice. 

24.  Special  abearance.] — A  party  who  has  not  appeared  in 
the  cause,  and  desires  not  to  appear,  may  nevertheless  appear 
for  the  special  purpose  of  a  motion  to  dismiss  for  want  of 
jurisdiction,^  or  to  strike  from  the  files  a .  jurisdictional  paper 
improperly  there ;  *  and  if  his  appearance  be  expressly  restricted 
to  such  purpose,  it  will  not  waive  the  jurisdictional  objec- 
tion.* 

25.  What  motions  require  notice.] — In  connection  with  this 
subject,  and  before  proceeding  further,  the  question  what 
motions  may  be  made  ex  parte  and  what  only  on  notice  to  the 
adverse  party,  needs  attention.  This  question  is  to  be  deter- 
mined by  reference  to  the  practice  of  the  court,  and  to  the 
statute  or  rule  applicable  to  the  proceeding. 

In  some  jurisdictions  many  motions  which  elsewhere  require 
notice,  may  be  made  ex  paHe,  the  right  of  the  adverse  party  to 
apply  to  vacate  being  deemed  a  sufficient  safeguard. 

Under  the  Codes  of  Procedure  the  general  guides  on  this 
question  are  to  inquire : 

1.  Whether  there  is  any  statute  or  rule  giving  the  moving 
party  a  right  to  the  order  he  applies  for ;  if  so,  and  if  it  in  no 
way  requires  notice,  it  in  effect  authorizes  the  court  to  dispense 
with  notice,  and  the  application  may  be  ex  parte. 

2.  If  no  statute  or  rule  expressly  or  in  effect  prescribes  or 
dispenses  with  notice,  the  question  is,  whether  the  application 
is  one  which  the  adverse  party  has  a  legal  interest  in  resisting ; 
if  so,  a  party  who  has  appeared  is  entitled  to  notice,® 

3.  An  application  not  affecting  a  leg^  right,  but  addressed 

'  Holmes  v.  Williams,  3  Cai.,  98. 

2  Tiffany  ■c.  Lord,  65  N.  T.,  310. 

=  Cleghorn  ».  Waterman,  6  Mb.,  325;  s.  c,  20  NortTiw.  Sep.,  636. 

*  See  the  subjects  of  Notice  and  Appbaeancb. 

=  The  New  York  General  Rules,  No.  37,  of  1884,  literally  read,  require 
notice  of  all  motions  generally;  but  by  the  settled  practice,  applications  for 
time,  and  of  a  similar  nature,  are  excepted.    Isnard  ®.  Cazeaux,  1  Paige,  39. 
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purely  to  the  discretion '  or  to  the  favor  ^  of  the  court,  may  be 
made  ex  parte,  unless  there  is  a  regulation  to  the  contrary. 

'  4.  If  any  doubt  remains  as  to  the  application  of  these  rules, 
it  should  usually  be  determined  by  the  general  principle  that  in 
every  proceeding  of  a  judicial  nature  both  parties  are  entitled 

I  to  an  opportunity  to  be  heard.* 

26.  Who  entitled  to  notice.] — Notice,  when  necessary,  should 
be  given  to  all  parties  not  in  default  in  respect  to  appearing  (or 
the  attorneys  of  such  as  have  appeared  by  attorney)  who  are  af- 
fected by  the  object  of  the  motion,  whether  adverse  parties  or  co- 
defendants,  and  whether  they  were  original  parties  to  the  record, 
or  have  substantially  become  parties  by  taking  some  part  in  the 
cause.  Thus  a  notice  of  a  defendant's  motion  to  change  place  of 
trial  should  be  served  on  his  co-defendants  as  well  as  on  the 
plaintiff;  and  notice  of  a  motion  for  leave  to  come  in  and 
prove  a  debt  against  a  fund,  should  be  served  on  those  who 
have  already  proved  their  claim  against  it,  and  whose  shares 
may  be  reduced  by  granting  the  application. 

A  defendant  who  has  made  default  in  appearance  is  not 
entitled  to  notice  of  any  proceeding  within  the  scope  of  the 

'  Matter  of  Patterson,  4  How.  Pr.,  34  (application  for  leave  of  court  that 
habitual  drunkard  might  make  will,  notwithstanding  appointment  of  commit- 
tee, is  properly  made  without  notice  to  heirs  presumptive). 

*  Such  as  orders  for  time  and  the  like.  Isnard  ».  Cazeaux,  1  Paige,  39 
(otherwise  of  an  application  for  leave  to  sue  as  a  poor  person),    lb. 

3  People  V.  Tallman,  36  Bm-b.,  323 ,  s.  p.,  9  How  Pr.,  71. 

The  following  motions  have  been  held  to  require  notice: 
.    Leave  to  prosecute  in  forma  pauperis.    Isnard  v.  Cazeaux,  t  Paige,  39. 

Leave  to  sue  receiver.  Potter  v  Bunnell,  20  Ohio  St.,  150  (holdmg  notice 
to  the  receiver  necessary,  but  notice  to  the  parties  at  whose  suit  he  was  ap- 
pointed, not  necessary). 

Leave  to  amend  summons.    Hewitt  v.  Howell,  8  How.  Pr.,  346. 

Revival  or  continuance  of  action  in  name  of  a  new  administrator.  Thay- 
er V.  Mead,  3  Code  Rep.,  18. 

Substitution  of  a  defendant  as  plaintiff.  McLean  ®.  Tompkins,  18  Abb. 
Pr.,U. 

Motion  to  change  place  of  trial.    Mairs  ■».  Remsen,  3  Code  Sep.,  138. 

Leave  to  prove  debt  after  report  filed  in  creditor's  action.  Pratt  ®.  Rath- 
bun,  7  Paige.  269. 

Motion  to  strike  solicitor  from  the  rolls  for  malpractice,  Saxton  v.  Stow- 
ell,  11  Paige,  536. 

The  following  motions  have  been  held  not  to  require  notice : 

Revival  or  continuance  of  action  against  one  succeeding  to  interest  of  a 
party,  it  seems,  does  not  require  notice  to  a  co-defendant  having  no  interest  to 
oppo.se  it.    Qordon  «.  Sterling,  18  How^  Pr.,  405 

Leave  to  habitual  drunkard,  to  make  will.  Matter  of  Patterson,  4  How, 
Pr.,dL 
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original  cause,  in  respect  of  which  the  court  has  acquired  its 
jurisdiction  over  him.  After  some  fluctuation  in  the  practice 
and  consequent  cases,  it  is  now  considered  that  though  a  defend- 
ant may  even  inadvertently  submit  to  the  jurisdiction  of  the 
court  by  an  informal  appearance,  such  as  making  a  motion 
without  specially  qualifying  his  appearance,  yet,  in  order  to 
entitle  himself  to  notice  of  proceedings  in  the  cause  he  must 
eerve  a  formal  appearance  or  must  plead.* 

But  a  defendant  who  has  not  appeared  is  entitled  to  notice 
of  a  proceeding  to  alter  the  scope  of  the  cause,  for  instance  to 
make  one  of  his  original  co-defendants  a  plaintiff  against  him.^ 
The  reason  is  that  where  he  has  tacitly  consented  to  judgment 
by  failure  to  appear,  you  cannot  change  the  controversy  without 
notice  to  him. 

27.  Effect  of  omitting  to  give  notice.'] — Where  the  court  has 
jurisdiction  of  the  cause,  an  order  made  ex  parte  is  not  void 
because  the  statute  prescribes  notice,  but  it  is  valid  until  set 
aside.^  The  irregularity  of  not  giving  notice  may  be  deemed 
waived  if  no  motion  to  vacate '  or  for  inconsistent  relief  is 
made.. 

Contesting  a  motion  on  the  merits,  without  asking  a  distinct 
ruling  on  the  preliminary  objection  that  due  notice  was  not 
given,  waives  the  objection.* 

An  order  made  ex  pa/rte  may  be  vacated  ex  pa/rte  by  the 
same  judge ;  and  an  order  made  ex  pa/rte  when  notice  ought  to 
have  been  given,  is  no  obstacle  to  an  adverse  motion  on  notice, 
on  which  the  ex  pa/rte  order  may  be  superseded.* 

'  N.  Y.  Code  Civ.  Pro.,  §  421. 

» McLean  «.  Tompkins,  18  Abb.  Pr ,  24. 

^  Pinckney  v.  Hagerman,  4  Lans.,  374. 

*  Hewitt  V.  Howell,  8  Sow.  Pr  ,  346,  347.  In  McLean  v.  Tompkms,  18 
Abb.  Pr.,  24,  the  want  of  notice  was  held  not  cured  by  the  fact  that  the  ag- 
grieved party  subsequently  moved  to  vacate  the  order  made  on  the  motion, 
nor  by  hia  appealing  from  the  order. 

'  Crane  v.  Stiger,  58  Ji'!  F.,  625,  dismissing  appeal  from  2  Supm.  Ct.  (T.  & 
C),  577,  because  the  appellant  had  actual  notice,  and  appeared  and  contested 
the  motion. 

'  Thus  an  ex  parte  discontinuance's  to  a  party  may  be  superseded  by  an 
order  granting  a  motion  made  on  notice  allowing  the  party  to  come  in  and  de- 
fend, but  after  a  regular  discontinuance,  a  revival  of  the  action  is  irregular  if 
ordered  without  notice  to  a  defendant  who  has  appeared.  Smith  v.  Green,  14 
Eun,  529. 
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m.    WHERE,   OR    BEFORE    WHOM    TO    MOVE. 

28.  Judge  or  court,  and  county.]— Un^er  the  organization 
of  the  New  York  supreme  and  superior  city  courts,  a  motion, 
though  made  within  the  proper  county,  may  be  irregular  be- 
cause (1)  made  before  a  judge  instead  of  before  the  court ;  or 
(2)  made  before  the  court  instead  of  before  a  judge ;  or  (3) 
because  made  before  the  court,  to  modify  or  vacate  a  court 
order  made  when  the  court  was  held  by  another  judge  ;  or  (4) 
because  made  by  the  court  at  special  term  instead  of  at  general 
term,  or  vice  versa. 

In  the  Supreme  Court,  for  the  convenience  of  the  profession, 
it  is  allowable  (except  in  actions  in  the  first  district,  that  is  in 
New  York  city),  to  apply  for  orders  in  certain  neighboring 
counties  as  well  as  in  the  county  where  the  action  is  pending; 
and  to  apply  for  some  minor  orders  to  a  judge  in  any  part  of 
the  State ;  consequently  an  order  otherwise  proper  may  be 
irregular  because  made  in  the  wrong  county,  or  by  resort  to  a 
judge  of  another  court  in  a  case  where  only  a  judge  of  the 
court  having  cognizance  of  the  cause  could  act. 

The  conditions  of  regularity  in  these  several  respects  now  re- 
quire careful  consideration. 

29.  Effect  of  statute  expressly  directing  to  whom  to  apply.\ 
— "Where  the  only  authority  for  the  making  of  an  order  is  a 
statute,  and  it  directs  the  application  to  be  made  to  the  court,  a 
judge  out  of  court  cannot  ^  (except  in  the  first  district  ^)  enter- 
tain the  application ;  and,  on  the  other  hand,  if  it  directs  the 
application  to  be  made  to  a  judge,'  the  court  cannot  enter- 
tain it. 

It  will  be  seen  in  the  article  on  Okdees,  that  an  order 
purporting  to  be  made  as  a  court  order  may  be  sustained  in 
some  cases  as  an  order  of  the  judge,  if  it  might  properly  have 
been  made  as  such  ;  but  an  order  of  a  judge  cannot  be  treated 

'  Ajs,  for  instance,  in  the  case  of  applications  under  Coda  Uiv  Pro ,  §  2348 
etaeq.,  for  sale  of  infant's  realty.  Matter  of  Bookliout,  31  Barb.,  348 ;  citing 
L.  1847,  p.  323,  c.  446,  §  16. 

'  Disbrow  v.  Folger,  5  Abb.  Pr.,  53. 

^  As  in  case  of  an  order  that  a  party  submit  to  examination  before  trial. 
Heishon  v.  Knickerbocker  Life  Ins.  Co.,  77  N.  Y.,  278  (reVg  45  Baper.  Ot.  [J. 
ds  S.],  34,  because  the  order  was  made  by  the  court). 

So  also  of  applicatioa  for  orders  for  service  of  summons  by  publication. 
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as  a  court  order  merely  because  it  could  have  been  made  by 
him  as  a  court  order.* 

30.  Ex  parte  moUons  mwy  he  made  hefore  a  judge.} — 
Applications  for  orders  which  can  be  made  without  notice  may 
in  general  be  made  to  a  judge  as  such  irrespective  of  whether 
he  is  holding  court  or  not.**  An  order  thus  made  not  as  an 
order  of  court,  is  commonly  spoken  of  as  made  at  chambers. 
The  exceptions  are 

(1.)  Those  asking  an  order  which  a  statute  or  rule  requires 
to  be  made  by  the  court ; ' 

(2.)  Those  which  have  for  their  object  the  modifying  or 
vacating  an  order  of  court.^ 

31.  Motions  on  notice,  to  he  made  at  special  term  rather 
than  hefore  a  judge.] — In  the  courts  of  New  York,  contested 
motions,  that  is  to  say,  motions  on  notice  or  order  to  show 
cause,  must  (except  in  the  first  district)  be  made  at  special 
term,^  and  cannot  be  heard  at  chambers  (that  is  to  say,  by  a 

,  '  Yale  v.  Edgerton,  11  Minn.,  271 ;  Territory  of  Dakota  v.  Shearer,  2  Da- 
Icota  Bep.,  332 ;  s.  c,  8  Northwestern  Sep.,  25 ;  Wood  v.  Kimball,  9  Abb.  Pr., 
419;  s.  c,  18  B(m.  Pr.,  163. 

«  Cayuga  Comity  Bank  v.  Warfield,  13  Hmo.  Pr.,  439.  By  N.  T.  Code  Civ. 
Pro.,  §  235,  each  justice  of  the  Supreme  Court  must,  at  all  reasonable  times 
when  not  engaged  in  holding  court,  transact  such  judicial  business  as  may  be 
done  out  of  court. 

"  As  for  instance  an  order  of  arrest  in  the  nature  of  ne  exeat,  that  is  to  say, 
on  the  ground  that  defendant,  against  whom  specific  relief  is  sought,  enforci- 
ble  by  process  for  contempt,  is  a  non-resident  or  about  to  depart,  and  that  his 
absence  will  defeat  the  judgment.     Code  Civ.  Pro.,  §  550. 

^  A  judge  of  the  Court  of  Common  Pleas  for  the  city  and  county  of  New 
Tork,  has  not  all  the  powers  conferred  upon  a  county  judge  by  Code  Civ.  Pro., 
§§  277,  606,  773.  N.  Y.  Super.  Ct.  1885,  People  ex  rel.  Eoosevelt  v.  Edson,  1 
Sow.  Pr.,  N.  &,  482;  reVg  51  Super.  Ct.  (J.  <&  S.),  238 ;  s.  c,  1  Sow.  Pr.,  JT. 
S,  231 ;  7  Civ.  Pro.  B.  (Browne),  5. 

'  N.  Y.  Qen.  Bules,  No.  88,  of  1884,  second  clause.  The  rule  also  provides 
as  f  oUows ;  "  Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing  at 
any  special  term  held  at  the  same  time  and  place  with  a  circuit,  except  as  oth- 
erwise provided  by  the  justices  of  the  district,  and  except  in  actions  upon  the 
calendar  for  trial  at  such  circuit,  and  in  which  the  hearing  of  the  motion  is 
necessary  to  the  disposal  of  the  cause  and  except,  also,  that  in  counties  in 
which  no  special  term  distinct  from  a  circuit  is  appointed  to  be  held,  motions 
in  actions  triable  in  any  such  county  may  be  noticed  and  brought  on  at  the 
time  of  holding  the  circuit  and  special  term  in  the  county  in  which  such  ac- 
tions are  triable." 

But  in  Matter  of  Finch,  3  Month.  L.  Bui.,  64,  where  the  preUminaiy  ob- 
jection was  interposed  that  the  motion  could  not  be  made  at  a  special  term 
ideld  at  same  time  and  place  with  a  circuit,  by  reason  of  this  provision,  Dan- 
iels, J.,  held  that  the  rule  was  substantially  abrogated  by  Court  of  Appeals  in 
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judge  as  such  irrespective  of  whether  he  is  holding  court), 
unless  by  consent.^ 

32.  Exceptional  rule  in  first  district.'] — In  the  city  of  New 
York,  which  constitutes  the  first  district,  a  motion  which 
elsewhere  must  be  made  in  court  (except  for  a  new  trial  on  the 
merits),  may  be  made  to  a  judge  out  of  court.^ 

Under  this  provision  the  motion  may  be  made,  and  the 
order  entitled  and  served,  as  an  order  of  the  judge.  The  effect 
of  the  provision  is  not  merely  that  a  judge  may  make  a  court 
order,  but  that  a  judge's  order  is  sufficient.^ 

For  the  convenience  of  business  in  the  Supreme  Court  in 
that  district,  while  one  justice  holds  special  term,  another  holds 
what  is  called  special  term  and  chambers,  the  former  being  for 
the  trial  of  issues  of  law  and  of  fact,  and  for  motions  inseparably 
connected   with   such   a   trial    there  had,^  that  is  to  say,  for 

People  ex  rel.  Mayor,  &c.,  of  N.  Y.  ».  Nichols,  79  iV.  Z,  583,  and  that  when 
a  court  is  regularly  convened  and  in  session,  it  is  a  court  for  all  purposes,  and 
for  all  cases  regularly  brought  before  it. 

'  Matter  of  Wadley,  29  Hun,  12  (reversing  order  because  made  on  return 
of  order  to  show  cause  returnable  at  an  adjourned  special  term  held  at  cham- 
bers, and  without  consent). 

By  Rule  3  of  U.  8.  Practice  in  Equity  (Jones'  Rules  of  Fed.  Prae.,  p.  68), 
"any  judge  of  the  circuit  court,  as  well  in  vacation  as  in  term,  may,  at  cham- 
bers, or  on  the  rule  days  at  the  clerk's  oiflce,  make  and  direct  all  such  inter- 
locutory orders,  mles,  and  other  proceeding,  preparatory  to  the  hearing  of  all 
causes  upon  their  merits,  in  the  same  manner  and  with  the  same  effect  as  the 
circuit  court  could  make  and  direct  the  same  in  term,  reasonable  notice  of  the 
application  therefor  being  first  given  to  the  adverse  party,  or  his  solicitor,  to 
appear  and  show  cause  to  the  contrary,  at  the  next  rule  day  thereafter,  unless 
some  other  time  is  assigned  by  the  judge  for  the  hearing." 

'  N.  Y.  Code  Civ.  Pro.,  §  770,  and  as  to  superior  city  courts  see  also  §  367; 
Main  v.  Pope,  16  How.  Pr.,  371  (sustaining  chambers  order  for  extra  allow- 
ance). 

It  is  said  to  have  been  held  in  Pettit  i>.  Pettit,  20  Weekly  Big..  154,  that  af- 
ter the  case  on  appeal  from  a  judge  at  special  term  had  been  settled,  a  motion 
on  notice  to  correct  it  cannot  be  entertained  out  of  court  even  by  the  justice 
who  settled  the  case  (even  in  the  first  district),  but  the  motion  must  be  made  at 
general  term  or  at  special  term. 

^  Disbrow  v.  Folger,  5  Aib.  Pr.,  53  (enforcing  sale  in  partition,  made  after 
such  an  order  appointing  guardian  ad  litem). 

Lachenmeyer  «.  Lachenmeyer,  26  Hun,  542  (refusing  to  vacate  a  judge's 
order  in  such  a  case). 

Boucicault  «.  Boucicault,  31  Hun,  431  (holding  that  an  apparent  court  order 
could  not  be  impeached  by  showing  that  it  was  made  by  the  judge  after  the 
court  had  adjourned). 

*  See  Empire  B.  &  M.  L.  Assoc,  v.  Stevens,  8  Hun,  515.  Compare  as  to  the 
practice  in  the  superior  court,  Mayer  v.  Appel,  3  Sweeny,  739;  and  in  the  com- 
mon pleas,  Bobertson  v.  Robertson,  9  Daly,  44.  But  a  special  term  order  made 
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enumerated  motions,  and  the  latter  for  non-enumerated  mo- 
tions.^ 

33.  ExceptioTial  rule  as  to  moving  to  vacate,— judge^ s 
order.] — Unless  a  judge's  order  is  absolutely  void  ''in  such  sense 
that  it  may  safely  be  disregarded,  a  party  desiring  to  get  rid  of 
it,  by  moving  to  vacate  or  modify  it,  should  apply  in  one  of  the 
following  modes : 

1.  To  the  judge  who  made  the  obnoxious  order,  and  on 
notice ; '  provided  he  be  a  judge  of  the  court  in  which  the  ac- 
tion is 'pending;  if  in  the  Supreme  Court,  an  order  made  by  a 
county  judge  can  be  vacated  by  him  only  on  the  papers  on 
which  it  was  made. 

2.  If  the  order  was  made  ex  parte,  then  to  the  judge  ex 
pa/rte  who  made  it.*  But  such  an  ex  parte  application  must  be 
promptly  made,  or  at  least  before  the  applicant  has  taken  any 
other  step  in  the  cause,  or  is  aware  of  any  further  step  taken  by 
his  adversary ;  * 

3.  To  the  court  in  which  the  action  is  pending,  and  on 
notice.® 

at  either  term  is  not  void  for  want  of  jurisdictionmerely  because  made  at  the 
inappropriate  term.  See  People  ex  rel.  Mayor,  &c.,  of  N.  Y.  «.  Nichols,  79  N. 
F.,  582.    See  p.  105  (aS(j»e),  note  1. 

'  For  this  distinction  see  paragraphs  3  and  4. 

^  See  paragraphs  27,  36,  56,  78,  84,  87.  As  to  void  orders  see  paragraph  17. 

*  Herzig  v.  Metzger,  62  How.  Pr.,  355  (order  for  new  trial  may  he  revoked 
in  the  discretion  of  the  judge  who  made  it). 

"  N.  T.  Code  Civ.  Pro.,  §  772;  Code  Pro.,  g  324. 

This  power  seems  to  be  mherent,  especially  when  the  ground  of  the  vacat- 
ing is  that  the  order  was  inadvertently  made,  or  on  a  partial  disclosure  of  the 
facts.-  For  instances  of  its  exercise  see  Marks  v.  King,  13  Abb.  M.  C.  374- 
Ward  ®.  Sands,  10  Id.,  60;  Levy  «.  Loeb,  5  Id.,  157. 

=  The  statute  (above  cited)  allowing  a  judge  having  granted  an  ex  parte  or- 
der to  vacate  it  ex  parte,  is  without  qualification ;  but  in  practice  it  is  very 
reasonably  restricted  as  here  stated.  Peck  v.  Yorks,  34  How.  Pr.,  363,  afl'd 
in  41  Barb.,  547  (case  of  an  injunction). 

«  WoodrufiE  V.  Fisher,  17  Barb.,  234;  Bank  of  Genesee  v.  Spencer,  15  How 
Pr.,  14;  Cayuga  County  Bank  v.  Warfield,  13  How.  Pr.,  439;  People  ex  rel. 
Nichols  D.  Cooper,  57  How.  Pr.,  468;  Levy  «.  Loeb,  5  Abb.  JV".  C,  157-  b  c  ,  44 
Super.  Ct.  {J.  &  8.),  291 ;  affi'd  in  75  JV.  T.,  609,  without  opinion.  The  rem- 
edy by  appeal  is  not  exclusive.  West  Side  Bank  ».  Pueslev,  13  Abb.  Pr  N. 
8.,  28 ;  s.  c,  47  iV:  T.,  368. 

An  order  of  a  judge  for  substituted  service  is  not  a  provisional  remedy  with- 
in this  qualification  of  the  general  rule.  McCarthy  «.  McCarthy,  13  Hun,  579- 
rev'g  54  How.  Pr.,  97.  ' 

Some  provisions  peculiar_ to  orders  for  provisional  remedies,  viz.:  arrest, 
injunction,  attachment,  receiver,  satisfaction  of  part  of  plaintttt's  claim,  pro* 
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The  court  have  power  to  entertain  an  application  to  vacate  a 
judge's  order  made  by  a  judge  other  than  the  one  holding  the 
court ;  ^  but  the  court  may  in  its  discretion  deny  the  motion  on 
that  ground,*  or  send  it  before  a  term  held  by  him,  or  consult 
with  him  upon  the  motion. 

But  application  to  the  court  is  not  the  mode  to  get  rid  of  a 
judge's  ex  parte  vacatur  of  his  own  ex  parte  order. ^ 

In  all  these  cases  an  application  to  any  other  judge,*  or  to 
the  court  ex  parte,  is  irregular.^ 

4.  "Where  the  obnoxious  order  was  made  by  a  judge  on  a 
second  application,  after  a  previous  application  in  whole  or  in 
part  unsuccessfully  made  to  another  judge,  it  must  be  vacated 
by  the  judge  who  made  it,  or  if  he  is  absent  or  otherwise 
unable  to  hear  the  application,  by  any  judge  of  the  court  upon 
proof  by  affidavit  of  the  facts.* 

34. court  order.] — Unless  an  order  of  court  at  special 

term  is  absolutely  void ''  in  such  sense  that  it  may  be  safely 
disregarded,  a  party  desiring  to  get  rid  of  it  by  moving  to 
vacate  or  modify  it  should  apply  to  the  court  at  special  term. 

visional  deposit  or  delivery  or  conveyance  of  property,  and  claim  and  deliveiy, 
■win  be  noticed  in  due  course. 

'  This  rule  against  one  judge  reviewing  the  decisions  of  another,  was  in  sub- 
stance adopted  in  the  N.  Y .  Code  of  Civil  Procedure,  by  the  clause  of  §  773, 
which  provides  that  where  a  judge's  ex  parte  order  "  grante  a  provisional  rem- 
edy it  can  be  vacated  only  in  the  mode  specially  prescribed  by  law ;  in  any 
other  case,  it  niay  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  court ; "  and  by  the  clause  of  §  776, 
which  provides  that  "if  an  application  for  an  order,  made  to  a  judge  of  the 
court,  or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted  condition- 
ally, or  on  terms,  a  subsequent  application,  in  reference  to  the  same  matter, 
and  in  the  same  stage  of  the  proceedings,  shall  be  made  only  to  the  same 
judge,  or  to  the  court.  If  it  is  made  to  another  judge,  out  of  court,  an  order 
granted  thereupon  must  be  vacated  by  the  judge  who  made  it,  or,  if  he  is  ab- 
sent, or  otherwise  unable  to  hear  the  application,  by  any  judge  of  the  court, 
upon  proof,  by  afHdavit,  of  the  facts." 

See  also  paragraph  35. 

"  This  was  done  in  Madsen  ».  Slocovich,  4  Month.  L.  Bui.,  84,  and  see  par- 
agraph 35. 

*  See  paragraph  36. 

*  Van  Kleeck  «.  Nichols,  63  How.  Pr.,  403. 
»  See  Swift  v.  Wylie,  5  Bobt.,  641,  642. 

'  iV.  T.  Code  Civ.  Pro.,  %  776.  Aa  to  when  such  a  second  application  is  a 
contempt,  see  Id.,  §  778. 

'  See  paragraphs  37,  36,  66,  78,  84,  87.  As  to  void  orders,  see  para- 
graph  17. 
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If  the  order  was  made  on  notice  the  application  to  vacate 
must  be  on  notice,  otherwise  it  may  be  ex  parrte ;  but  the 
same  reasons  as  in  the  case  of  a  judge's  order,  require  that 
such  an  ex  jparte  application  be  promptly  made,  or  at  least 
before  the  applicant  has  taken  any  other  step  in  the  cause,  or 
is  aware  of  any  further  step  taken  by  his  adversary. 

35. c(mrt  orders^  at  terms  held  hy  different  judges.^ 

— The  judicial  power  of  the  court,  as  distinguished  from  that 
of  a  judge,  is  impersonal ;  and  the  authority  of  the  court  over 
its  own  process  is  sufficient,  if  unrestrained,  to  enable  the 
court  at  a  term  held  by  one  judge  to  amend,  modify  or  va- 
cate an  order  made  by  the  same  court  at  a  term  held  by 
another  judge,  subject,  however,  to  such  qualifications  as  the 
doctrine  of  res  adjudicata  may  impose.^ 

But  the  confusion  resulting  from  the  unqualified  exercise  of 
this  power  in  courts  sitting  in  many  co-ordinate  branches,  has 
led  to  the  adoption  of  a  rule  of  judicial  policy,  that  one  judge 
at  special  term  should  not  assume  to  review  and  vacate  or 
modify  an  order  made  at  a  special  term  held  by  another  judge.* 
This  rule  is  so  fully  settled  that  a  violation  of  it  will  be 
redressed  by  the  Court  of  Appeals.' 

It  must  not  be  overlooked,  however,  that  the  absence  or 
inability  of  the  judge,  as  well  as  his  ceasing  to  hold  office,  may 
make  a  case  in  Which  the  policy  of  the  rule  should  cease  to 
apply.^    Some  weight,  in  a  doubtful  ease,  is  also  due  to  the 

'  Selden  «.  Christophers,  1  All.  Pr.,  373.  The  opinion  of  Cardozo,  J.,  in 
Belmont  v.  Erie  Rw.  Co.,  53  Ba/rl.,QZl,  651,  on  this  point,  however  serious  the 
ahuses  which  may  have  followed  it  in  a  court  sitting  in  co-ordinate  branches,  is 
sound  law,  and  the  soimdness  of  the  doctrine  is  constantly  recognized  in 
courts  where  the  change  or  succession  of  judges  is  rare. 

^  The  leading  cases  recognizing  and  enforcing  this  rule  of  policy  are  Fisher 
71.  Hepburn,  48  N.  T.,4\,  and  People  v.  National  Trust  Co.,  31  Hun,  30. 
Kamp  ■».  Kamp,  59  N.  Y.,  313,  317,  confirms  the  doctrine  of  the  former  case, 
that  the  ground  of  the  rule  is  not  want  of  power,  but  a  sound  judicial  policy. 
"  It  rests  not  so  much  on  a  want  of  power  to  correct  what  has  been  mistak- 
enly done,  as  the  confusion  and  vexatious  litigation  that  would  be  likely  to 
arise  from  so  unwise  a  course  in  the  administration  of  justice." 

3  Fisher  v.  Hepburn,  48  iV.  T.,  41,  where,  though  the  general  term  had  on 
the  merits  affirmed  the  interfering  order  of  a  special  term,  the  commission  of 
appeals  reversed  the  general  term  on  the  ground  that  the  interfering  decision 
was  made  at  a  special  term  held  by  another  judge  than  the  one  who  held  the 
special  term  at  which,  the  original  decision  was  made. 

*  Neither  this  rule  of  policy,  nor  a  general  rule  of  court  requiring  an  appli- 
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question  whetlier  the  parties  were  fully  heard  on  the  original 
motion. 

36. 'vacating  vacatur.'] — If  a  judge,  ex  parte,  vacate 

his  own  ex  parte  order,  the  remedy  is  to  apply  to  him  to  vacate 
the  vacatur,  or  to  move  anew  before  him,  or  if  leave  be 
reserved,  before  another  judge  or  the  court,  for  a  fresh  original 
order,  disclosing  the  facts  as  to  previous  application.* 

It  is  not  regular  to  apply  to  the  court  to  vacate  the  vacatur 
nor  to  appeal.' 

If  a  judge,  ex  parte,  vacates  another  judge's  ex  parte  order, 
the  remedy  is  to  apply  to  the  former  judge  to  vacate  his  vacatur 
or  to  the  court,  on  notice,  to  do  so,  or  to  appeal,^  after  entry,  or 
to  vacate  for  failure  to  enter.*  The  order  cannot  be  disregarded 
merely  on  that  account,  unless  absolutely  void  for  want  of 
power  or  the  like. 

37.  Indirectly  getting  rid  of  ex  parte  order.] — An  order 
which  is  irregular  because  made  ex  parte,  when  notice  was 
requisite,  is  not  a  bar  to  a  motion  to  the  court  on  notice  for 
relief  inconsistent  with  such  order,  for  the  court  having  power 
to  vacate  the  order  can  make  any  order  superseding  it.^ 

Where  such  an  order  is  allowable,  the  proper  form  of  it  is 
not  a  mere  varying  or  amending  of  the  previous  order,  but  to 
say  that,  notwithstanding  the  directions  contained  in  that  order, 
it  is  now  ordered  as  follows,  &c.* 

38.  Yacatmg  or  modifying  orders  made  Try  defa/idt.] — The 
restrictions  on  the  power  of  one  judge,  whether  holding  court 
or  out  of  court,  to  revise  an  order  made  by  another,  does  not 
apply  when  the  previous  order  was  made  by  default ;  for  in 

cation  to  be  made  before  the  same  judge,  can  modify  the  effect  of  a  statute 
requiring  a  particular  application  to  be  made  before  a  particular  court. 

'  See  paragraph  173  {below). 

"  Morehouse  v.  Teager,  41  Super.  Ot.  {J.  &  S.),  306. 

3  Swift  v.  Wylie,  5  BoM.,  641,  643. 

"  N.  T.  Code  Civ.  Pro.,  §  1304. 

"^  Morse  v.  Stockman  (TFmc,  Dec,  1885),  26  Norfhwestern  iJep.,  176, 178 
(holding  ex  parte  discontinuance  no  bar  to  motion  on  notice,  to  be  let  in  as  a 
party). 

«  Prestney  t.  Mayor,  &c.,  of  Colchester  {3ng.  Ct.  of  App.,  June,  1883),  48 
Law  Times  Hep.,  If.  S.,  749. 
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such  case  there  has  not  been  any  judicial  decision,  within  the 
reason  of  the  rule.' 

39. ly  consent.'] — The  power  of  a  court  or  judge  to 

vacate  or  modify  an  order  does  not  extend  to  orders  made  by 
consent,^  except  where  grounds  for  modifying  or  relieving 
from  the  consent  are  shown,  or  for  setting  the  proceedings 
aside  on  the  grounds  of  public  policy. 

But  such  further  directions  may  be  given  as  are  necessary  to 
carry  the  order  into  effect,  according  to  its  spirit  and  intent.* 

40.  Entry  'before  vacating.] — The  courts  have  sometimes 
refused  to  vacate  orders  of  court  before  they  have  been 
entered.* 

But  there  can  be  no  doubt  of  the  power  of  the  court  to  do 
so,  if  no  other  hindrance  exists.  The  granting  of  an  order  of 
court  (before  entry)  consists  of  a  direction  to  the  clerk  to  enter 
the  order  as  drawn  or  settled ;  and  if  the  court  has  inadvert- 
ently or  erroneously  given  this  direction  there  can  be  no  doubt 
of  its  power  to  revoke  it  in  any  case  where  it  could  revoke  the 
order  after  entry.  The  practice  to  procure  entry  before  moving 
is  one  of  policy,  not  of  power. 

41.  Motion  to  amiend  or  resettle.] — A  motion  to  amend  or 
resettle  an  order  or  judgment  (whethel-  so  as  to  modify  in 
substance  the  decision  made,  or  to  conform  the  record  to  the 
decision)  falls  within  the  foregoing  restrictions  against  interfer- 
ing with  the  decisions  of  an  absent  judge  of  co-ordinate 
authority  ;  although,  from  necessity  the  policy  of  refusing  to 
do  so  is  often  inapplicable  as  against  a  motion  to  amend  after  a 
lapse  of  time.' 

'  Thompson  t.  Erie  Eailway  Co.,  9  Ahi.  Pr.,  N.  8.,  233;  People  v.  National 
Trust  Co.,  31  Hun,  20,  27. 

'  Leitch  V.  Cumpston,  4  Paige,  476. 

"Id. 

*  See  Stafford  «.  Ambs,  8  Abh.  JV.  C,  287;  abstr.  s.  a,  22  Alb.  L.  J.,  134. 
saying  that  It  cannot  be  done. 

'  In  Dinkelspiel  v.  Levy,  12  nun,  130,  where  an  order  which  seems  to  have 
been  made  at  special  term,  had  been  modified  in  the  recitals,  by  a  special  term 
held  by  another  judge,  the  general  term,  while  saying  it  was  irregular  on  that 
account,  refused  to  reverse  it,  saying  that "  it  was  in  no  sense  an  application  to 
review  or  modify  the  decision  which  had  been  made,"  but  merely  io  enlarge 
the  recitals  of  the  original  order  as  to  the  record  evidence. 
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42.  Motion  on  further  foGts.} — A  motion  for  a  further  or 
difEerent  order  on  new  facts,  whicli  were  not  in  the  case  on  the 
former  motion,  does  not  fall  within  the  foregoing  restrictions ; 
although  it  is  often  proper  to  apply  those  restrictions  and  refuse 
to  entertain  a  motion,  or  send  it  before  the  judge  who  made  the 
former  order,  if  there  is  any  room  to  question  the  substantial 
novelty  of  the  application. 

43.  What  motions  to  he  made  at  special  rather  than  general 
term.'] — The  organization  of  the  New  York  supreme  and  the 
superior  city  courts  in  special  terms,  held  by  a  single  judge, 
and  in  general  terms  held  by  several  judges,  is  for  the  con- 
venience of  business,  and  not  necessarily  jurisdictional.  Either 
branch  is  in  a  proper  sense  the  court.^  In  the  city  of  New 
York,  where  one  or  more  special  terms  are  held,  each  by  one 
justice,  and  "  special  term  and  chambers  "  by  another,  a  spec- 
ial term  order  made  in  .the  latter  branch  is  equally  an  order 
of  the  court  as  if  made  in  the  former.^ 

Hence  the  general  term  have  power  to  hear  any  motion 
which  may  be  made  to  the  court,  unless  a  statute  requires  it  to 
be  made  at  special  term.  But  the  present  practice  is  generally 
to  require  all  motions  to  be  made  at  special  term,  which  the 
special  term  have  power  to  dispose  of.^  The  rule  of  court 
requires  that  all  motions  be  made  at  special  term  rather  than  at 
general  term,  except  those  specially  directed  or  permitted  to  be 
made  elsewhere ;  *  and  there  is  also  an  implied  exception 
recognized  by  settled  practice,  of  motions  incidental  to  pro- 
ceedings at  general  term. 

Thus  a  motion  to  modify  a  general  term  order,  so  as  to  make 

'  Tracy  v.  Talmadge.  1  ^6&.  iV,  460;  Salmon  «.  Gedney,  75  N.  Y.,  479; 
below,  as  Salmon  v.  Allen,  11  Run,  29. 

*  People  ex  rel.  Nichols  v.  Mayor,  &c.,  of  N.  T.,  79  iV^  T.,  583.  Compare 
paragraphs  34,  53. 

^  Strong  ■».  Hardenburgh,  35  Eirw.  Pr.,  438.  (So  held  of  a  motion  to  open  a 
default  suffered  on  appeal  at  general  term,  the  motion  being  also  for  leave  on 
terms  to  make  a  case  and  exceptions.)  Brush  v.  MuUany,  13  Ahh.  Pr.,  344. 
(So  held  of  a  motion  to  set  aside  a  judgment  and  proceedings  on  which  it  was 
founded,  had  before  a  referee,  on  the  ground  that  he  tried  the  cause  out  of  the 
county.) 

Melville  «.  Mathewson,  51  Sitter.  Ct.  {J.  &  8.),  506  (where  a  motion  at 
general  term  to  open  a  special  term  decision  was  denied  because  the  general 
term  "  should  exercise  only  an  appellate  jurisdiction  "). 

0  M  Y.  Gen.  Rules,  No.  38,  of  1884. 
Vol.  I.-9 
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it  express  the  real  decision  of  the  general  term,  is  properly 
made  at  general  term.* 

So  a  motion  to  dismiss  an  appeal  to  the  general  term  from 
the  special  term  or  the  order  of  a  judge,  must  be  made  at 
general  term,  unless  specially  otherwise  directed ; '  otherwise  a 
judge  might  dismiss  an  appeal  from  his  own  decision.  But  a 
motion  to  dismiss  an  appeal  from  an  inferior  court  on  grounds 
apparent  on  the  appeal  papers,  has  been  sustained  at  special 
term  of  the  appellate  court,*  although  the  general  term,  to 
which  the  appeal  is  made,  has  the  like  power  to  dismiss. 

So  an  application  to  modify  or  relax  the  terms  or  effect  of 
an  order  made  by  the  general  term,  should  be  made  to  the 
general  term,  or  at  least  to  one  of  the  general  term  justices. 

Other  illustrations  of  this  rule,  and  exceptions  to  it  which 
have  grown  up  in  practice,  will  be  noticed  in  connection  with 
particular  proceedings. 

The  court  at  special  term  may,  on  new  facts,  qualify  or 
suspend  the  enforcement  of  a  general  term  decision  pending 
the  consideration  of  the  question  at  general  term.* 

And  the  affirmance  at  general  term  of  a  special  term 
judgment,  does  not  deprive  the  special  term  of  its  power  to 
open  the  judgment  and  allow  an  amendment  of  the  issue.' 

M.  General  terins  held  iy  Mferent  judges.} — In  accordance 
with  the  principle  of  the  impersonality  of  the  judicial  power  of 
a  court,  which  has  already  been  noticed,*  it  is  well  settled  that 
the  power  of  the  general  term  over  its  own  decisions  is  not 
necessarily  affected  by  the  fact  that  the  judges  composing  the 
general  term  have  been  changed.' 

1  Salmon  b.  Gedney,  75  N.  T.,  479;  below,  as  Salmon  ■».  Allen,  11  Hun,  39. 

'  Morrison  «.  Morrison,  16  Bun,  507;  Harris  v.  Clark,  10  Sow.  Pr.,  415. 

3  Griswold  v.  Van  Deusen,  3  E.  D.  Smith,  178. 

''  Gray  v.  Green,  14  Hun,  18. 

'^  Born  V.  Schrenkeisen,  53  Super.  Ct.  (J.  &  8.),  319;  s.  p.,  as  to  power  after 
decision  of  Court  of  Appeals,  Clark  «.  Makin,  34  Hun,  345. 

6  Paragraph  35. 

'  Buckingham  v.  Dickinson,  54  ilCi  Y.,  682;  Sprague  «.  Western  Union  Tel- 
Co.,  64  N.  Y.,  658  (holding  that  an  order  authorizing  an  appeal  to  the  Court  of 
Appeals  where  less  than  $500  is  involved,  may  he  granted  by  a  general  term 
succeeding  the  one  that  decided  the  appeal). 

Third  Avenue  R.  R.  Co.  ■».  Ebling,  100  N.  Y.,  98;  s.  c,  1  Gent.  Bep.,  178; 
reVglO  Daly,  335  (holding  that  leave  to  appeal  to  the  Court  of  Appeals  may  be 
granted  by  general  term,  though  composed  of  different  Judges). 
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45.  Proper  county,  and  judge,— for  ex  parte  orders.] — The 
!New  York  Code,  in  prescribing  the  mode  of  obtaining  ex  parte 
ordersin  various  cases,  often  mentions  the  judge:  thus,  Orders  to 
show  cause  in  general  (injunctions  are  excepted)  are  to  be  applied 
for  only  "  to  the  court  or  a  judge  thereof."  Injunctions  are 
generally  to  be  applied  for  to  the  court  in  which  the  action  is 
brought,  or  a  judge  thereof,  or  any  county  judge.  Arrest  (ex- 
cept in  rve  exeat)  and  attachment,  to  a  judge  of  the  court  in 
which  the  action  is  brought,  or  to  any  county  judge.  Orders  for 
service  by  publication,  to  "  a  judge  of  the  court  or  the  county 
judge  o,f  the  county  where  the  action  is  triable."  The  practi- 
tioner should  be  guided  by  the  terms  of  the  particular  statutory 
provision  under  wliich  he  is  acting.  Where  there  is  no  such  di- 
rection the  following  general  provision  ^  applies :  "  Where  an  or- 
der, in  an  action,^  may  be  made  by  a  judge  of  the  court,  out  of 
court,^  and  without  notice,^  and  the  particular  judge  is  not  special- 
ly designated  by  law,  it  may  be  made  by  any  judge  of  the  court, 
in  any  part  of  the  State ;  ^  or,  except  to  stay  proceedings  after 
verdict,  report,  or  decision,  by  a  justice  of  the  Supreme  Court, 
or  by  a  judge  of  a  superior  city  court  within  the  city  wherein 
his  court  is  located,  or  by  the  county  judge  of  the  county  where 
the  action  is  triable,  or  in  which  the  attorney  for  the  applicant 
resides." 


'  K  Y.  Code  Civ.  Pro.,  §  773.  This  does  not  apply  to  the  N.  Y.  city  court. 
§  337. 

=  Motions  resulting  from,  but  not  strictly  "in  "  an  action  are  distinguished, 
in  Phillips  «.  Wheeler,  Ql  N.T.,  104,  afl'g  3  Hun,  603,  as  not  within  this  rule. 

2  See  paragraph  30. 

^  See  paragraphs  31,  33. 

'  Thus,  an  order  in  an  action  in  the  Supreme  Court  requiring  the  adverse 
party  to  appear  before  au  officer  and  attend  the  examination  of  a  witness  be- 
fore trial,  is  an  order  made  out  of  court  and  without  notice,  and  therefore  un- 
der Code  Pro.,  %  401  (containing  substantially  the  same  provision  as  Code  Civ. 
Pro  t-  773)  can  be  made  by  any  judge  of  the  court  in  any  part  of  the  State. 
It  is  not  an  order  to  show  cause.    Bank  of  Silver  Creek  «.  Browning,  16  Abb. 

Pr.,  373.  .    J  .     ^.  .  •  ,       A 

The  reason  is,  the  Supreme  Court,  though  organized  m  districts  and  coun- 
ties, is  one  court  having  general  jurisdiction  throughout  the  State.  Erisman  v. 
Pidcock,  63  Eow.  Pr.,  337.  „       „„„  „  ,^  ,, 

In  Territory  ex  rel.  Eiseman  v.  Shearer,  3  Dakota  Sep.,  333;  s.  C,  8  JVort/i- 
westirn  Sep..  135,  it  was  held  that,  under  the  statute  declaring  the  district 
courts  to  be  always  open  for  special  proceedings,  it  was  no  objection  to  an  or- 
der in  such  a  proceeding  that  it  was  made  in  a  county  not  withm  the  groups 
of  counties  iu  which  the  venue  was  laid. 
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46.  —  m  supreme  court  actions.] — The  result  of  this  and 
cognate  provisions  of  the  New  York  statute  is  that, 

In  actions  in  the  Supreme  Court  ex  parte  orders,  in  the  ab- 
sence of  amy  different  designation  in  the  statute,  may  be  made — 

(1.)  By  a  judge  of  the  Supreme  Court  in  any  part  of  the 
State  ;  ^  even  when  the  action  is  in  the  first  district ;  ^ 

(2.)  By  a  judge  of  a  superior  city  court  within  the  city 
where  his  court  is  located  ^  (except  an  order  to  stay  proceedings 
after  verdict,  report  or  decision) ; 

(3.)  By  a  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides  *  (with 
the  same  exception  of  an  order  to  stay  proceedings  after  ver- 
dict, report  or  decision). 

47. in  superior  city  court  actions.] — In  actions  in  a 

superior  city  court,  ex  parte  orders,  m  the  absence  of  amy  differ- 
ent designation.,  may  be  made — 

(1.)  By  a  judge  of  any  superior  city  court,  acting  within  the 
city  (except  that  such  stays  cannot  be  granted  by  a  judge  of 
another  superior  city  court) ;  ^ 

(2.)  By  a  Supreme  Court  judge  (except  as  to  such  stays) ;  ^ 

(3.)  By  a  county  judge  of  the  county  in  which  the  city  is, 
or  of  the  county  in  which  the  attorney  for  the  applicant 
resides  (except  the  like  stays).' 

48.  —  m  county  court  actions.] — In  actions  in  a  coun- 
ty court,  ex  pa/rte  orders,  in  the  absence  of  any  differ- 
ent designation,  can   be  made   by  the  county  judge   of  the 

'  N.  Y.  Code  Civ.  Pro.,  §  773,  quoted  in  the  text. 

«  Hull  ®.  Hart,  37  Hun,  21. 

2  §  773  (aboiie).  So  also  enacted  of  a  judge  of  the  Superior  Court  of  Buffalo, 
by  Code  Civ.  Pi-o.,  §  340.  This  provision,  unlike  the  one  above  quoted,  ex- 
tends to  special  pi-oceedings. 

See  also  §  241,  as  to  judges  of  superior  city  courts  generally. 

Whether  a  superior  city  court  judge  acting  vfithin  his  city  can  make  an 
order  in  a  Supreme  Court  action  pending  in  another  part  of  the  State  may  per- 
haps be  deemed  questionable. 

^  §  773  (above),  and  §  341  as  to  county  judges  generally.  So  a  court  commis- 
sioner may  act  in  place  of  a  judge  in  Wisconsin.  Whereatt  v.  Ellis,  Wise. 
(1886),  37  Northwestern  Sep.,  630. 

»  Gimning  v.  Appleton,  1  Monthly  L.  Bui,  95 ;  iV^  K  Code  Civ.  Pro.,  §  772. 

«  Hazard  «.  Wilson.  3  Abb.  N.  C,  50;  N.  T.  Code  Civ.  Pro.,  §  773. 

'  Id.  The  exception  does  not  apply  to  the  county  judge  of  the  county  in 
which  the  city  is,  if  §  377  is  deemed  to  control  instead  of  §  733. 
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county  ;  or  (except  to  stay  proceedings)  by  the  county  judge  of 
the  county  where  the  attorney  for  the  applicant  resides  ;  or  by 
a  justice  of  the  Supreme  Court.^ 

49.  —  qualifiGation  as  to  all  actions.]— ^Mt  all  these 
rules  are  subject  to  the  qualifications  (already  indicated) — 

(1.)  That  the  case  be  one  in  which  the  particular  judge  to 
make  the  order  is  not  "  specially  designated  by  law  ;  '"*  and 

(2.)  The  restriction  on  the  power  of  a  county  judge  does 
not  apply  to  any  case  in  which  the  Code  of  Civil  Procedure 
prescribes  in  general  words,  that  a  particular  order  may  be 
made  '"  by  a  county  judge  "  or  "  by  any  county  judge."  ^ 

60.  —  in  actions  in  the  city  court  of  New  York.'] — In  ac- 
tions in  the  city  court  of  New  York  (formerly  the  marine  court), 
exjparte  orders  can  only  be  made  by  a  judge  of  that  court.* 

51.  Extent  of  this  power  of  judge  out  of  county,  or  of  county 
Judge.]— The  power  thus  conferred  on  judges  of  other  counties 
and  of  other  courts  to  make  ex  parte  orders,  includes  the  power 
of  the  judge  who  has  done  so  to  vacate  ex  parte  the  order  he 
has  granted ;  ^  but  it  does  not  authorize  him  to  hear  the  parties 
and  vacate  or  modify  it  on  a  contested  motion,  even  on  an 
order  to  show  cause  granted  by  himself.^ 

52.  Unauthorised  county  judges  order,  disregarded.] — A 
county  judge's  order  made  in  an  action  in  a  court  other  than  his 

■  N.  T.  Code  Oiv.  Pro.,  §  354.    This  provision  applies  also  to  special  pro- 
iings. 


If  it  be  deemed  not  exclusive  of  §  773,  then,  in  comity  court  actions,  ex 
parte  orders,  except  to  stay  proceedings  after  verdict,  report,  or  decision,  may 
be  made  by  a  justice  of  the  Supreme  Court,  or  by  a  judge  of  a  superior  city 
court  acting  within  his  city. 

'  §  773,  first  clause. 

The  principal  proceedings  excepted  from  this  provision  are  noted  in  con- 
nection mth  the  forms  hereafter. 

'  K  Y.  Code  Civ.  Pro.,  §  773. 

*  N.  T.  Code  Civ.  Pro.,  %  337. 

"  Marks  v.  King,  13  Abb.  If.  C,  374.  As  to  the  reasonable  promptness  in 
applying  for  such  a  vacatur,  see  paragraph  33.  Some  special  clauses  as  to 
provisional  remedies  will  be  noticed  in  due  course. 

"  Although  an  ex  parte  order  may  be  modified  ex  parte  by  the  county  judge 
who  made  it,  yet  he  cannot  grant  such  modification  upon  the  return  of  aa 
order  to  show  cause  why  he  should  not  grant  such  modification,  because  in 
that  case  it  becomes  a  special  motion  (i.  e.,  motion  on  notice — contested  mo- 
tion) which  a  county  judge  cannot  make  in  an  action  in  the  Supreme  Court. 
Parmenter  v.  Eoth,  9  Mb.  Pr.,  If.  E,  385,  Ct.  ofApp. 


134  ABBOTTS    NEW   PRACTICE. 

own,  and  in  disregard  of  the  foregoing  restrictions  as  to  who 
may  make  such  ex  parte  orders,  may  be  disregarded.* 

53.  County  for  motion  on  notice, — in  supreme  court  actions.'] 
■ — The  New  York  statute*  provides  that  in  other  cases  than 
those  "  where  it  is  specially  prescribed  by  law  ^  that  a  motion 
may  be  made  in  the  county  where  the  applicant,  or  other  person 
to  be  aflFected  thereby,  or  the  attorney  resides,"  "  a  motion,* 
upon  notice,'  in  an  action  in  the  Supreme  Court,  must  be  made 
within  the  judicial  district  in  which  the  action  is  triable,  or  in 
a  county  adjoining  that  [that  is  to  say,  adjoining  the  county  ®] 
in  which  it  is  triable ;  except  that  where  it  is  triable  in  the  first 
judicial  district,  the  motion  must  be  made  in  that  district ;  and 
a  motion  upon  notice  cannot  be  made  in  that  district  in  an 
action  triable  elsewhere."  This  permission  to  move  in  an  ad- 
joining county  out  of  the  district  is  not  contained  in  the  rule 
allowing  orders  to  show  cause.' 

The  county  designated  in  the  summons  and  complaint  as 
the  place  for  trial  is  the  one  where  "  the  action  is  triable  " 
within  the  meaning  of  the  above  rule,  unless  and  until  there 
has  been  a  change  of  place  of  trial  to  another  county,^  and  even 

1  Askins  t.  Heams,  3  AUb.  Pr. ,  184 ;  Chubbuck  «.  Morrison,  6  Bow.  Pr.,  367. 

'  N.  Y.  Code  Civ.  Pro.,  §  769. 

'  A  motion  which  the  statute  authorizing  it  prescribes  for  differently,  as 
where  the  statute  requires  it  to  be  made  where  the  action  was  commenced, 
&c.,  is  also  excepted.    Sumner  v.  Osborn,  23  Bun,  13. 

^  The  word  "  motion,"  here  as  elsewhere  in  this  connection  (see  paragraphs 
1-5),  is  used  in  the  narrower  sense  of  non  enumerated  motions.  See,  for  in- 
stance, Christy  V.  Kiersted,  47  Bow.  Pr.,  467  (trial  of  demurrer,  not  a  motion 
within  this  section);  Lord  c.  Wilkinson,  66  Ba/rb.,  607  (motion  for  new  trial 
on  exceptions  ordered  to  be  heard  at  general  term). 

'  The  restriction  does  not  apply  to  ex  parte  motions.   HuU  ».  Hart,  37  Bun,Ql. 

« Inglehart  v.  Johnson,  6  Bow.  Pr.,  80  (holding  it  not  enough  that  the 
county  adjoins  the  district). 

'  JV.  Y.  Gen.  BuU  No  37,  of  1884.    See  paragraph  106  of  this  Volume. 

«  Askins  v.  Heams,  13  Abi.  Pr.,  184;  Chubbuck  v.  Morrison,  6  Bow.  Pr., 
367.  Thus  an  order  of  reference  and  consent  that  the  referee  sit  in  another 
coimty,  is  not  a  change  of  "the  county  where  the  action  is  triable  "  within 
this  rule.  Wheeler  ».  Maitland,  13  Bow.  Pr.,  35;  Brush  v.  Mullany,  13  Abb. 
Pr.,  344.  After  a  cause  has  been  removed  to  the  TJ.  S.  circuit  court,  and  may 
therefore  no  longer  be  practically  triable  in  the  county  where  the  place  of  trial 
was  laid,  a  motion  to  vacate  (in  tiie  State  court)  an  order  made  in  that  county 
before  removal,  may  properly  be  made  in  that  county.  Erisman  «.  Pidcock, 
62  Bow.  JV.,337.  Where  the  summons  and  complaint  are  defective  in  not 
fixing  a  place  for  the  trial  of  the  action,  the  defendant  may  move  in  the  dis- 
trict where  he  resides,  or  in  that  in  which  plaintiff  resides.    Hotchkiss  v. 
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then,  for  the  purposes  of  the  place  of  hearing  a  motion  to  set 
aside  an  order  changing  the  place  of  trial,  or  an  appeal  there- 
from, the  place  of  trial  is  deemed  unchanged.* 

54.  —  limits  of  the  foregoing  statutory  restriction.] — The 
restrictions  of  this  section  769,  as  to  orders  on  notice  in  Supreme 
Court  actions,  are  construed  as  applying  only  to  motions  made  in 
an  action,  and  made  either  while  it  is  still  pending,  or  relating 
in  some  way  to  its  pendency  or  procedure  therein.^ 

So  that  a  motion  by  a  client  to  compel  his  own  attorney  to 
sign  a  substitution  might  be  entitled  "  in  the  matter  of  the 
attorney,"  &c.,  and  therefore  it  is  not  controlled  by  this  section, 
but  may  be  made  where  the  attorney  resides.*  And  after  judg- 
ment had  in  one  county,  proceedings  to  enforce  the  judgment  in 
a  diiferent  county  may  be  met  by  motion  in  that  county;* 
although  the  motion  papers  ought  to  be  filed  in  the  county 
where  the  action  was  triable. 

Where  one  motion  is  to  be  made  in  several  actions,  as  for 
instance  to  consolidate  separate  causes,^  or  where  a  sheriff  ap- 
plies for  directions  as  to  applying  moneys  in  his  hands  to  judg- 
ments recovered  ^  in  several  different  counties  not  within  the 
same  district,  nor  adjoining,  this  restriction  does  not  apply,  and 
the  motion  may  be  made  in  the  county  most  appropriate  upon 
general  principles. 

A  motion  made  in  the  proper  county  may  by  consent  be 
heard  and  determined  in  any  county  in  the  State,  and  where  it 
could  not  otherwise  have  been  properly  made.'' 

Crocker,  15  How.  Pr.,  336.  The  reason  is  that  the  place  of  trial  ought  to  be 
in  one  of  those  counties, 

1  N.  r.  Code  Civ.  Pro.,  %  989. 

'  Phillips  ».  Wheeler,  67  N.  T.,  104,  afif'g  16  Abb.  Pr.,  If.  8.,  347;  s.  c,  3 
Sun,  603;  6  Supm.  Ct.  {T.  &  C),  306.  But  a  motion  for  an  extra  allowance 
in  addition  to  costs,  is  ■within  the  restriction.    Hun  a.  Salter,  93  Jf.  Y,  651. 

'  Cunningham  ».  Widing,  5  Abb.  JV  ,  413. 

*  Phillips  V.  "Wheeler  (above  cited);  Curtis  v.  Greene,  38  Hun,  394 

«  Percy  v.  Seward,  6  Abb.  Pr.,  336. 

"  Phillips  V.  Wheeler,  16  Abb.  Pr.,  M.  S.,  343;  s.  c,  3  Hun,  603;  and  6 
Supm.  Ct.  (T.  &  C),  306;  affi'd  on  other  grounds  in  67  N.  T.,  104. 

''  Rice  1).  Ehle,  65  Ba/rb.,  185  (reVd  on  another  ground  in  55  If.  Y.,  518). 
And  the  order  thus  made  by  consent  in  a  county  other  than  that  designated  by 
the  Code,  is  reviewable  as  if  it  were  made  in  the  proper  county.    M. 

But  according  to  the  decision  in  McCarthy  «.  McCarthy,  54  How.  Pr.,  97 
(rev'd  on  another  point  in  13  Hun,  579),  consenting  to  the  hea/ring  of  the  mo- 
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55.  Statute  controls  rules."] — An  application  wMch  the 
statute  requires  to  be  made  before  or  to  a  particular  court  is 
to  be  there  made,  notwithstanding  that  the  judge  who  held  the 
term  when  the  previous  proceeding  was  had,  is  elsewhere.^ 

56.  — power  of  court  to  disregard  the  statute.] — There  is 
respectable  authority  for  the  position  that  this  restriction  on 
the  place  of  making  motions,  upon  notice  in  Supreme  Court 
actions,  being  a  legislative  restraint  of  the  constitutional 
jurisdiction  of  the  Supreme  Court,  does  not  impair  the  power 
of  the  court,  but  only  qualifies  its  duty.  Clearly,  if  no  objection 
is  made  by  the  party  moved  against,  an  order  made  in  disre- 
gard of  it  will  be  effectual  until  vacated  or  reversed.^ 

57.  Where  to  move  to  vacate  order  made  in  wrong  place.] — 
The  general  rule  of  public  policy  which  precludes  moving 
before  one  judge  or  a  court  held  by  one  judge,  to  yacate  an 
order  made  by  another,  or  at  a  term  held  by  another,  does  not 
apply  to  a  motion  to  vacate  an  order  because  made  in  the 
wrong  place.  The  court  in  any  county  where  the  motion 
should  properly  have  been  made,  has  power  to  vacate  an  order 
made  by  any  judge  or  term  in  a  county  where  it  could  not 
properly  be  made. 

Hence  an  application  on  notice,  to  vacate  an  order  made  in 
a  wrong  county,  must  be  made  not  in  such  wrong  county,  but 
in  some  county  in  which  a  motion  in  such  an  action  may 
properly  be  made.' 

tion  in  another  place,  does  not  waive  the  objection  that  the  motion  was  noticed, 
for  a  wrong  place. 

1  Hun  ».  Salter,  93  J^  Y.,  651  (holding  in  consequence  that  even  a  rule  of 
court  requiring  application  to  be  made  before  the  same  judge  did  not  alter  the 
case,  but  was  in  consequence  inoperative  under  the  circumstances). 

^  An  order  in  violation  of  this  clause  is  not  therefore  void  because  the 
Supreme  Court  has  by  the  constitution  agerieral  jurisdiction.  Blackmar  «.  Van 
Inwager,  5  Eow.  Pr.,  367;  Geller  «.  Hoyt,  7  How.  Pr.,  265,  267;  Pinckney  v. 
Hagerman,  4  Lam.,  374  (aft'd  in  53  N.  r.,31,  where  the  point  was  conceded). 

Contra,  Erisman  «.  Pidcock,  63  How.  Pr.,  327;  Harris  v.  Clark,  10  Id.,  415 
(dicta,  in  holding  motion  to  vacate  proper,  although  the  orders  were  deemed 
void).  Bangs  ».  Selden,  13  How.  Pr.,  874  (vacating  an  order,  changing  place  of 
trial,  as  void  because  made  in  wrong  county). 

3  Attrill  V.  Eockaway  Beach  Improvement  Co.,  25  Hun,  876 :  N.  T.  Code 
Civ.  Pro.,  §  769. 

The  rules  peculiar  to  provisional  remedies  are  to  be  noticed  in  due  course. 

It  was  held  in  Bangs  v.  Selden,  13  How.  Pr.,  374,  that  where  the  judge  in 
the  county  from  whence  the  action  had  already  been  removed,  refused  to  en- 
tertain a  motion  to  vacate  his  order,  on  the  ground  that  the  removal  took  away 
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58.  Appeal  as  affecting  place  to  move.] — Notwithstanding 
an  appeal  to  another  court,  the  proper  place  to  move  to  open 
or  to  modify  or  cancel  the  record  of  the  court  below,  or  to 
make  it  conform  to  the  actual  decision,  is  the  court ^  below;  al- 
though it  may  also  be  necessary  to  apply  to  the  appellate  court 
to  allow  this  to  be  done,  and  to  send  back  the  return  for  the 
purpose. 

After  the  determination  of  the  cause  by  an  appellate 
court,  the  court  below  have  no  power  upon  motion  directly  to 
annul  or  modify  the  judgment  entered  as  the  result  of  the  ap-  « 
peal,  nor  even  set  it  aside  merely  to  enable  the  plaintiff  to  pro- 
ceed anew  ;  but  this  does  not  preclude  them  from  opening  the 
judgment  on  grounds  consistent  with  the  law  of  the  case  as 
established  by  the  appellate  court,  and  allowing  an  amend- 
ment to  the  issues,  nor  a  new  issue  to  be  made  by  supplemental 
pleading;^  nor  does  the  affirmance  of  an  order  denying  a  mo-^ 
tion  preclude  the  court  below  from  granting  leave  to  renew  it 
on  further  facts.* 

IV.    MOTIOK    PAPERS.      ^• 
A.  In  General. 

59.  Two  methods  of  moving.] — In  making  motions*  on 
notice,  the  practice  in  some  of  the  American  courts,  as  in  New 
York,  is  to  serve  on  the  adverse  party  written  notice  of  intention 
to  move,  at  a  time  and  place  named,  for  specified  relief ;  and  in 
this  notice  to  indicate  the  papers  on  which  the  moving  party 
reKes.  In  some  other  States  the  practice  is  to  file  with  the 
clerk  a  written  statement  that  the  party  moves  the  court  for 
such  and  such  relief,  and  to  give  the  adverse  party,  in  advance 
of  the  hearing,  a  copy  of  this  statement.  In  the  former  method 
a  motion  may  be  defined  as  an  oral  request  to  the  court,  found- 
ed usually  on  written  evidence,  and  preceded  by  a  written  com- 
munication to  the  adversary,  warning  him  that  the  application 
will  be  made ;  and  the  order  of  the  court,  with  this  written  no- 
bis power,  and  that  if  it  had  not,  vacatur  was  unnecessary,  the  court  in  the 
county  to  which  it  had  been  apparently  removed  coiild  entertain  the  motion, 
as  there  was  no  other  alternative.  • 

•  Natl.  City  Bk.  v.  N.  Y.  Gold  Exch.  Bk.,  97  K  T.,  645,  and  cas.  cited. 
«  Clark  V.  Mackin,  84  Eun,  345.  '  Riggs  v.  Pursell,  74  N.  T.,  370. 

•*  As  to  petitions  see  p.  331  {below). 
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tice  and  the  affidavits,  &c.,  attached,  make  the  record.  In  the 
other  method,  the  written  statement  filed,  which  is  a  narrative 
suitable  for  the  record  (thus  :  And  now  comes  A.  B.,  attorney 
for  C.  D.,  and  moves  the  court  that,  &c.),  is  called  the  motion ;  ^ 
and,  when  notice  is  required,  written  notice  must  be  given, 
which  is  usually  done  by  serving  a  copy  of  the  "  motion,"  so 
called,  with  an  indorsement  or  other  communication  stating  the 
time  and  place  when  it  will  be  presented. 

The  principles  which  govern  the  substance  of  the  moving 
papers,  and  the  proceedings  thereon,  are  the  same  in  either 
case  ;  and  in  stating  those  principles  here,  I  draw  illustrations 
freely  from  cases  arising  under  either  mode. 

60.  Evidence.] — If  a  motion  on  notice  is  founded  purely  on 
the  record,  or  some  part  of  it,  as  for  instance,  a  motion  to  strike 
out  a  pleading  as  frivolous,'  no  afBdavit  is  necessary.  If  found- 
ed in  any  degree  on  matter  outside  the  record,  such  matter 
should  be  supported  by  written  evidence.^  For  this  purpose 
common  law  evidence  is  not  required.*  Affidavits  (the  requi- 
sites of  which  have  been  already  stated),^  documents  acknowl- 
edged,* documents  or  copies,  stated  by  affidavit  to  be  originals 
or  to  be  copies,'  and  certificates  ^  of  officers  of  the  same  court, 
and  returns^  of  officers  of  the  court  upon  its  process,  are 
competent. 

The  unsworn  statements  of  counsel  may,  as  against  a  party 
who  appears  on  the  motion  and  does  not  object,  be  treated  as 
evidence  for  the  purposes  of  the  motion.'"* 

'  Motions  must  be  in  -writing.  Hay  v  The  State,  ex  ret,  &c.,  58  Ind.,  337; 
Tr.  &  H.  Pr.,  §  1469:  Gardner  v.  Cline  (.Ohio  O.  P.),  2  West.  L.  Month.,  829; 
and  filed,  to  be  entered  on  the  minutes ;  1  Tr.  &  H.,  %  1469. 

2  Darrow  v.  Miller,  5  How.  Pr.,  247. 

'  Shellenberger  «.  Ward,  8  Iowa,  425  (non-residence  no  excuse) ;  s.  P,, 
Kelly's  Application,  10  Abb.  Pr.,  208. 

*  Thus  where  a  referee  stated  facts  to  a  party  in  respect  to  an  irregularity 
in  his  report,  but  declined  to  make  afiidavit  to  them  unless  they  should  be  de- 
nied by  the  other  party,  and  the  former  moved  against  the  irregularity  upon 
affidavits  stating  such  information,  lield,  that  this  was  sufficient  proof  of  the 
facts  to  put  the  other  party  to  a  denial.    Shearman  ».  Justice,  33  How.  Pr.,  341. 

'  Page  20  of  this  Volume.  «  Page  1  of  this  Volume. 

'  Page  76  of  this  Volume.  •  « Page  75  of  this  Volume. 

°  Page  75  of  this  Volume. 

'0  Elliott  u  Plattor,  43  Ohio,  198 ;  s.  C,  1  Western  Bep.,  37.  In  such  case  the 
fact  admitted  ought  to  be  recited  in  the  order. 
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If  it  be  desired  to  take  oral  testimony,  or  to  cross-examine 
the  adversary's  witnesses,  the  proper  course  is  to  adduce  the 
best  written  evidence  one  can,  and  on  the  hearing  ask  a  refer- 
ence, or  that  an  issue  be  settled  for  trial  by  a  jury. 

61.  Cowvpelling  affidavit  for  moUon.  — statutory  power.'] 
— An  amendment  to  the  Code  of  Procedure  in  1862,  introduced 
the  rule  that  "  when  any  party  intends  to  make  or  oppose  a 
motion  in  any  court  of  record,  and  it  shall  be  necessary  for  him 
to  have  the  affidavit  of  any  person  who  shall  have  refused  to 
make  the  same,  such  court  may,  by  order,  appoint  a  referee  to 
take  the  affidavit  or  deposition  of  such  person.  Such  person 
may  be  subpoenaed  and  compelled  to  attend  and  make  an  affi- 
davit before  such  referee,  the  same  as  before  a  referee  to  whom 
it  is  referred  to  try  an  issue."  ^ 

This  provision,  somewhat  amplified  in  language,  has  been 
embodied  in  the  Code  of  Civil  Procedure  of  1876. 

The  proceeding  is  not  directed  against  the  adverse  party, 
but  is  merely  compulsion  against  a  witness  to  require  him  to 
make  what  in  efi"ect  is  nothing  more  than  a  voluntary  affidavit. 

62.  —  what  is  a  motion.] — In  the  application  of  this  rule, 
although  it  is  held  that  the  settlement  of  a  case  is  not  a  mo- 
tion within  the  rule,^  yet  an  application  for  a  provisional  rem- 
edy, though  made  ex  pa/rte,  is  a  motion  within  the  rule  ; '  and 
by  parity  of  reasoning,  application  for  an  order  for  substi- 
tuted service  or  for  examination  of  a  party  in  a  pending  or 
an  anticipated  action  would  be  equally  so.  The  statute  does 
not  require  that  an  action  be  pending. 

63.  —  ordy  party  can  compel.] — One  who  is  not  a  party  on 
the  record,  or  recognized  by  the  court  as  one  entitled  to  move, 
cannot  compel  the  making  of  an  affidavit  under  this  provision.* 

'  If.  Y.  Oode  Pro.,  §  401,  subd.  7.  For  the  earlier  history  of  this  remedy, 
see  Cockey  v.  Hurd,  14  Abb.  Pr.,  N.  8.,  183;  s.  c,  45  How.  Pr.,  70;  36  Super. 
Ct.  {J.  &  8.),  42. 

'  Kelly  V.  Weber,  4  Monthly  L.  Bui.,  8. 

'  Allen  V.  Meyer,  73  iV^  Y.,1  (application  for  warrant  of  attachment). 

^  Attorney-General  v.  Continental  Life  Ins.  Co.,  4  Giv.  Pro.  B.  {Browne), 
214;  s.  c,  66  How.  Pr.,  51  (order  vacated  because  applied  for  by  one  not  a 
party). 
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64.  — party,  not  compellable.] — A  party  to  the  action  can- 
not be  compelled  to  make  an  affidavit  nnder  this  provision.^ 
To  do  so  is  error,^  and  the  party  against  whom  the  order  is 
made  is  entitled  to  move  to  set  it  aside,  notwithstanding  that 
he  is  in  contempt  for  disregarding  it.'' 

65.  —  capacity  as  witness.] — The  recent  statutory  removal 
of  the  incapacity  of  interested  witnesses  ^  and  of  felons,*  in  the 
form  in  which  the  statute  for  that  purpose  in  New  York  is  ex- 
pressed, removes  the  incapacity  for  purposes  of  such  an  affidavit 
as  well  as  for  the  purposes  of  examination  as  a  witness  on  the 
trial  of  an  issue. 

Whether  the  disqualification  of  an  interested  witness  to 
testify  against  the  estate  of  a  deceased  person,  or  a  person  no^i 
compos,  extends  to  the  making  of  an  affidavit,  may  be  ques- 
tioned.^ 

The  question  of  the  privilege  of  the  witness  will  be  noticed 
later. 

6Q.  — prelimdnary  request.] — Before  such  an  order  can  be 
made  the  person  whose  affidavit  or  deposition  is  desired  must  be 
applied  to.  Unless  he  evades  the  request,^  or  meets  it  with  a 
general  refusal,'  the  request  should  be  accompanied  either  by 
presentation  of  a  draft  of  affidavit  on  the  subject  on  which  his 
oath  is  required,^  or  at  least  by  a  statement  of  facts  which  the 

'  King  ®.  LeigMon,  58  iV!  Y.,  383;  Burnett  «.  Snyder,  41  Super.  Ct.  {J.  & 
S.),  843.     Same  restriction  embodied  in  Code  Civ.  Pro.,  §  885. 

And  a  party's  refusal  to  be  examined  is  not  aJone  sufficient  ground  for 
deciding  the  motion  against  him.  Meyer  ■».  Lent,  7  Abb.  Pr.,  225 ;  rev'g  11 
B(m-b.,  358. 

'  Spratt  V.  Huntington,  2  Hun,  341 ;  s.  c,  4  Supm.  Ct.  {T.  &  C),  551. 

>  K  Y.  Code  Oil).  Pro.,  %  828. 

^Id.,  §832. 

"  Id.,'^  829,  and  see  p.  25  of  this  Volume,  note  3. 

*  Thus  an  application  several  times  upon  successive  days  to  a  person  to  make 
an  affidavit,  and  his  declining  until  he  could  consult  counsel,  is  an  evasion 
amounting  to  a  refusal.  Rogers  ■».  Durant,  2  Supm.  Ct.  (T.  &  C.),  676 ;  appeal 
dismissed  in  56  iV".  7:,669. 

'  Erie  Ky.  Co.  ■».  Gould,  14  Abb.  Pr.,  K  8.,  278;  Fisk  «.  Chicago,  E.  I.  &  P. 
R.  E.  Co.,  3  Abb.  Pr.,  W.  8. , 430. 

8  Dauchy  v.  Miller,  16  Abb.  Pr.,  JfT.  S.,  100;  Fisk  v.  Chicago,  R.  I.  &  P.  E. 
B.  Co.  {above) ;  Erie  R.  R.  Co.  ■».  GoxHi  {above). 

But  such  prior  presentation  of  an  affidavit  is  not  indispensable  or  jurisdic- 
tional. Dauchy  v.  Miller  {abom) ;  Fisk  «.  Chicago,  E.  I.  &  P.  E.  R.  Co. 
{above). 
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applicant  believes  are  within  his  knowledge,  and  to  which  he 
is  desired  to  make  oath.^ 

The  witness  must  either  make  the  affidavit  requested,  or 
state  wherein  and  how  it  is  inaccurate,  so  as  to  enable  a  correc- 
tion to  be  made,  if  the  matters  are  within  his  knowledge. 

His  refusal  to  swear  to  the  proposed  affidavit  on  the  pretext 
that  it  contains  errors  which  he  will  not  point  out  and  correct, 
will  not  exempt  him  from  examination.^ 

Where  a  proposed  affidavit  is  not  presented,  a  request  to 
answer  oral  questions  and  swear  to  the  answers  when  taken 
down  and  written  out  by  a  stenographer,  is  not  enough.  It  is  a 
sufficient  reply  to  such  a  request,  to  offer  to  answer  questions 
submitted  in  writing  and  swear  to  a  statement  embodying  such 


67.  —  affida/oits  to  support  the  apypUcatdon.] — The  moving 
affidavits  must  state  that  the  applicant  intends  to  make  a  mo- 
tion,* and  should  indicate  its  nature  and  object;  or  that  notice  of 
a  motion  has  been  given  to  the  applicant,  or  an  order  to  show 
cause  served  (indicating  the  nature  and  object  of  the  motion), 
and  that  the  applicant  intends  to  oppose  such  motion.' 

It  must  also  state  the  subject  on  which  the  witness  has  been 
requested  to  depose,®  and  that  he  has  been  requested,  on  the 
applicant's  behalf,  to  depose  on  the  subject  specified,'  and  the 
facts  claimed  to  be  within  the  knowledge  of  such  witness,  and 
bearing  upon  the  points  involved  in  the  motion  intended  to  be 
made  or  opposed.^ 

It  must  show  that  the  affidavit  or  deposition  is  necessary ;  it 
is  not  enough  merely  to  allege  that  it  is  so,^  much  less  that 

■  s.  p.,  N.  T.  Code  Civ.  Pro.,  §  885. 

'  risk  v.  Chicago,  E.  I.  &  P.  R  R.  Co.,  3  Al)b.  Pr.,  N.  S.,  430. 

2  Erie  Ry.  Co.  «.  Gould,  14  Abb.  Pr.,  W.  S.,  278. 

^  Erie  Ey.  Co.  ■».  Gould  (above);  s.  P.,  embodied,  iV".  T.  Code  Civ.  Pro., 
§885. 

'Id. 

«  The  subject  must  be  specified.    Dauchy  v.  Miller,  16  Abb.  Pr.,  2}.  3. 
100;  s.  P.,  embodied  in  i\r.  T.  Code  Civ.  Pro.,  %  885. 

'  Jf.  r.  Code  Civ.  Pro.,  §  885. 

8  Dauchy  v.  Miller  {above). 

'  Matter  of  Bannister,  1  Monthly  L.  Bid.,  9. 
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deponent  believes  it  to  be  so.^  It  is  not  enongb  that  it  is  de- 
sired. Unless  it  appears  that  the  intended  motion  necessitates 
such  deposition,  the  order  should  be  refused.^ 

It  is  not  necessary  to  prove  absolutely  that  the  facts  desired 
are  within  the  knowledge  of  the  witness,  but  it  is  enough  for 
the  applicant  to  swear  that  he  verily  believes  that  they  are  ;  * 
and  by  parity  of  reasoning  to  the  best  considered  authorities  on 
similar  statutory  language  in  respect  to  provisional  remedies,  if 
the  affidavit  is  made  by  some  other  than  the  applicant  (and  ex- 
cuse shown),  the  deponent's  oath  that  he  verily  believes  that 
they  are,  or  facts  showing  that  they  presumptively  are,  will  be 
enough  on  this  point.* 

68. as  to  place  for  exammaiion.] — The  affidavit  should 

also  state  whether  the  person  to  be  examined  is  a  resident  of  the 
State  or  not ;  and  if  a  resident,  in  what  county  he  resides  or  has 
an  office  for  the  regular  transaction  of  business  in  person  ;  and 
his  attendance  should  be  required  by  the  order  or  subpoena  at  a 
place  in  such  county.  If  he  is  not  a  resident  it  should  state 
special  reasons  why  the  court  or  judge  should  allow  service  of 
subpoena  to  be  made  irrespective  of  the  place  of  examination ; 
otherwise  he  can  only  be  served  in  the  county  where  the  order 
or  subpoena  directs  him  to  appear  for  examination.^ 

But  these  statements  as  to  lesidence  are  not  jurisdictional 
requisites  of  the  affidavit. 

69.  —  notice  not  essential.} — The  order  may  be  made  upon 
notice  or  without  notice,^ 

70.  —  order.] — The  order  will  appoint  a  referee  to  take  the 
deposition.  It  may  designate  the  time  and  place  where  the 
witness  is  to  appear,  or  may  direct,  that  he  appear  at  a  time  and 
place  to  be  fixed  by  the  referee  in  the  subpoena.'  In  either  case 

'  Cockey  ».  Hurd,  14  Abb.  Pr.,  N.  S.,  183 ;  a.  c,  36  Super.  Ct.  (J.  &  8.),  43; 
45  How.  Pr.,  70. 

'  Moses  v.  Banker,  7  Bobt,  131;  s.  c,  34  Eow.  Pr.,  213  (where  real  intent 
appeared  to  be  to  ascertain  evidence  to  be  met  at  trial). 

3  N.  Y.  Code  Civ.  Pro.,  §  885. 

*  See  p.  35  of  this  Volume,  and  chapter  on  Attachment,  &c. 
s  ir.  Y.  Code  Civ.  Pro.,  §  886. 

*  Dauchy  e.  Miller,  16  Abb.  Pr.,  W.  S.,  100  {dictum).  Same  rule  embodied 
inK  Y.  Code  Civ.  Pro.,  §  885;  Reynolds  v.  Parkes,  3  Bern.,  399. 

'Common  practice. 
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the  place  mnst  be  within  the  county  where  the  witness  has  his 
residence  or  office  for  the  regular  transaction  of  business  in 
person ;  or,  if  not  a  resident,  power  to  compel  appearance  fails 
if  service  of  the  subpoena  is  not  made  within  the  county  fixed 
for  appearance,  unless  for  reasons  stated  in  the  affidavit  the 
order  contains  a  clause  allowing  service  in  another  county  than 
that  of  examination  to  be  sufficient.'^ 

The  order  should  also  designate  the  subject  and  scope  of  the 
examination. 

Unless  it  contains  special  directions  as  to  the  delivery  of  the 
affidavit  when  taken,  it  will  be  the  referee's  duty  to  deliver  it  to 
the  attorney  of  the  party  who  procured  it  to  be  taken.^ 

71.  —  service ;  subpoena.] — ^The  person  to  be  examined 
should  be  served  with  a  subpoena  ^  and  fees  paid  as  in  the  case 
of  taking  testimony  at  the  trial ;  and  a  copy  of  the  order  should 
be  served  with  the  subpoena.^ 

-     If  he  voluntarily  appears  and  submits  to  be  sworn,  he  there- 
by waives  objection  to  the  regularity  of  the  order  and  service.^ 

Y2.  —  getting  rid  of  the  order.] — If  a  motion  to  vacate  is 
to  be  made,  it  should  be  made  by  the  person  sought  to  be  exam- 
ined. 

A  party  to  the  action  is  not  entitled  as  such  to  move  to  va- 
cate the  order,^  though  the  court  doubtless  have  power  to  vacate 
on  his  motion  ; ''  but  the  ordinary  remedy  of  a  party  is  to  wait 
till  the  affidavit  taken  under  it  is  offered  against  him,  and  then 
object  to  its  use.^ 


'  N.  Y.  Code  Oiv.  Pro.,  %  886. 

«  N.  r.  Code  Civ.  Pro.,  §  885. 

8  N.  Y.  Code  Civ.  Pro.,  %  886.  The  language  of  the  statute  makes  this  es- 
sential in  case  of  a  non-resident. 

*  The  language  of  the  statute  does  not  require  this,  but  it  seems  to  follow 
from  the  recognized  right  to  move  to  vacate. 

^  McCue  11.  Tribune  Association,  1  Eun,  469;  s.  c,  3  Supm.  Gt.  (T.  &  C), 
451  (where  It  was  held  that  the  witness  by  such  voluntary  appearance  "  inight 
waive  any  irregularity  or  want  of  power  in  the  proceedings  to  procure  his  at- 
tendancej;  6.  p.,  Reynolds  v.  Parkes,  2  Dem.,  399. 

8  Ramsey  v.  Gould,  39  Eow.  Pr.,  63 ;  s.  c.  57  Barb.,  398;  and  as  Ramsey 
■K.  Erie  Ry.  Co.,  8  Abb.  Pr.,  N.  8.,  174;  Brooks  ».  Schultz,  3  Abb.  Pr.,  N.  8., 
124. 

'  See  paragraph  64. 

8  McCue  V.  Tribune  Association,  1  Eun,  469 ;  s.  c,  3  8upm.  Ct.  {T.  &  C), 
451. 
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The  person  required  to  submit  to  examination  may  move  to 
vacate/  and  unless  there  is  a  clear  defect  of  jurisdiction,  he 
should  take  this  course  rather  than  assume  to  disregard  it. 

If  the  person  required  to  be  examined  is  also  a  party  to  the 
action  this  is  no  objection  to  his  moving  to  vacate,  but  in  itself 
a  sufficient  ground.'' 

His  motion  to  vacate  must  be  made  before  submitting  to  be 
sworn  or  examined.' 

In  any  case  a  motion  to  vacate  should  be  on  notice  if  the 
order  was  granted  on  notice. 

Tendering  affidavit  requested,  after  refusal,  and  order 
granted,  does  not  entitle  the  person,  as  matter  of  right,  to  have 
the  order  vacated,^  but  leaves  it  in  the  discretion  of  the  court  to 
do  so  if  the  statement  is  full  and  frank. 

73.  —  counsel.'] — The  person  required  to  appear  before  a 
referee  to  make  an  affidavit  to  be  used  upon  a  motion  is  not  en- 
titled to  the  assistance  of  counsel.* 

74.  —  claim  of  privilege.] — The  statutes  defining  the  privi- 
lege of  communications  between  attorney  and  client,  physician 
and  patient,  and  pastor  and  parishioner,  at  least  in  the  form  in 
which  those  rules  are  expressed  in  New  York,'  ^PPty  to  this 
proceeding.     The  privilege  may  be  expressly  waived  by  the 

'  Bpratt  V.  Huntington,  3  Sun,  341 ;  s.  c,  4  Supm.  Ct.  (T.  &  0.),  551. 

It  is  well  said  in  Moses  i>.  Banker,  7  Sobt.,  131,  that  motions  to  vacate  sucli 
orders  are  not  to  be  encouraged,  and  should  be  granted  only  when  it  clearly 
appears  that  the  order  is  unauthorized  or  that  a  legitimate  use  of  the  process 
of  the  court  is  not  intended.  Moses  d.  Banker,  7  Sobt,  131;  s.  c,  84  Sow., 
213. 

«  Erie  Ey.  Co.  v.  Champlain,  35  Sow.  Pr.,  74. 
'       s  Fisk  «.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  3  Abb.  Pr.,  N.  8.,  480. 

■•  Where,  after  being  sworn,  he  refuses  to  testify  upon  the  advice  of  coun- 
sel purporting  to  act  for  him  at  the  reference,  and  leaves  with  his  counsel 
against  the  command  of  the  referee  to  remain,  he  is  guilty  of  contempt,  and 
so  is  the  attorney  who  gives  such  advice,  because  his  "  conduct  in  advising 
the  witness  to  leave  the  presence  of  the  referee  and  to  refuse  to  give  his  tes- 
timony was  calculated  to  impede  the  due  course  of  justice,  and  was  in  con- 
tempt of  the  authority  of  the  court."  So  held  in  imposing  a  fine  both  upon 
the  witness  and  the  attorney  on  motion  to  punish  for  contemnt.  Reynolds  v. 
Partes,  3  Dem.,  399  (Rollins,  Surrogate). 

5  As  now  extended  by  K  Y.  Code  Civ.  Pro.,  §§  883-836.  As  to  the  pre- 
vious form  see  3  B.  8.,  406,  §§  73,  78,  and  4  Paige,  460;  s.  c,  14  Wend.,  637; 
1  Supm.  Ct.  (T.  &  C),  479. 
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client,  patient,  or  parishioner,  &c.,  as  tlie  case'  may  be,  if  liv- 
ing ;  1  if  not,  it  cannot  be  waived.' 

75.  —  duty  of  the  referee.^ — The  referee  should  not  allow 
the  examination  to  be  extended  beyond  the  limits  indicated  by 
the  order  or  the  papers  on  which  it  is  founded.  The  statute 
does  not  contemplate  an  investigation  of  the  merits  of  the 
action,' nor  a  fishing  examination,* nor  a  discovery  of  books  and 
papers."  Cross-examination  by  the  party  against  whom  the 
affidavit  is  to  be  used  is  not  allowed.* 

The  deposition,  when  taken,  must  be  delivered  to  the  attor- 
ney for  the  party  who  procured  the  order,  unless  the  order  pro- 
vides for  a  different  disposition  thereof.' 

76.  —  effect  of  affidavit.'] — The  affidavit  when  taken  has 
no  greater  effect  than  an  affidavit  voluntarily  made ;  and  the 
party  causing  it  to  be  taken  is  not  obliged  to  use  it,^  nor  is 
the  other  party  entitled  to  do  so  in  the  absence  of  any  con- 
dition to  that  effect  in  the  order  under  which  it  was  taken. 

77.  Entitling  papers.] — The  practice  as  to  entitling  motion 
papers  has  already  been  stated.' 

An  error  in  this  respect  in  the  notice  or  in  the  order 
made,  is  not  necessarily  fatal  if  it  did  not  mislead,  but  may  be 
amended,  or  disregarded  in  some  cases.^" 

'  N.  T.  Code  Civ.  Pro.,  §  836. 

So  a  physician  who  has  once  made  an  affidavit  to  facts  derived  in  a  profes- 
sional capacity  for  use  against  his  patient,  maybe  compelled  at  the  instance  of 
the  patient  to  make  an  affidavit  upon  the  same  subject,  to  be  used  upon  a 
motion,  as  here,  to  resist  an  application  to  examine  the  defendant  before  trial. 
So  held  in  Mason  ii.  Libbey,  1  Abb.  N.  C,  354. 

'  Westover  c.  ^tna  Life  Ins.  Co.,  99  M.  Y.,  56;  s.  c,  2  How.  Pr.,  K  8., 
184;  rev'g  id.,  163;  Conn.  Mut.  Life  Ins.  Co.  v.  Union  Trust  Co.,  24  Am.  L. 
Beg'.,  N.  8.,  69. 

»  Dauchy  v.  Miller,  16  Abb.  Pr.,  K  8.,  100. 

<  Fisk  «.  Chicago,  E.  I.  &  P.  R.  R.  Co.,  3  Abb.  Pr.,  iV.  8.,  430. 

« Id.    To  get  at  books,  &c.,  refer  the  motion  itself. 

«  Erie  Ry.  Co.  v.  Gould,  14  Abb.  Pr.,  K  8,  379. 

'  2f.  T.  Code  Civ.  Pro.,  %  885. 

•  Brooks  ».  Schultz,  5  Bobt.,  656 ;  and  3  Abb.  Pr.,  N.  8,  134;  Erie  Ry. 
Co.  ■».  Gould  {above),  {dicta). 

»  Page  20  of  this  Volume,  paragraph  1,  and  pages  44-47,  and  page  73,  par- 
agraph 7. 

"»  See  Watts  c  Nichols,  19  Weekly  Dig.,  165  (holding  that  the  objection 
cannot  be  first  taken  on  appeal).  . ,.      .  ...  ^  jx 

Hazard  v.  Wilson,  3  Abb.  N.  C,  50  (entitbng  in  wrong  court  disregarded). 

Vol.  I.-10 
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78.  Stating  ^usUfication  for  choice  of  county  to  niove  in.] — 
Although  the  court  or  judge  may  doubtless  refuse  to  act  upon 
a  motion  if  the  fact  do  not  appear  by  the  moving  papers  that 
the  motion  is  made  before  the  proper  court  or  judge,  or  (in 
the  Supreme  Court)  in  a  proper  coujity,  an  order  of  the  Su- 
preme Court  made  in  a  proper  place  is  not  irregular  because 
the  fact  of  place  of  trial,  &c.,  did  not  appear  in  the  moving 
papers.*  Nor  is  a  judge's  order  void  because  the  motion  pa- 
pers do  not  show  the  facts  of  place  of  trial,  or  residence  of 
attorney,  &c.,  which  gave  the  right  to  apply  to  such  judge,  if 
the  facts  existed  ;  although,  as  an  officer  of  special  jurisdiction, 
a  judge  may  well  decline  to  grant  an  order  on  such  papers ;  * 
and  if  he  does  grant  it,  it  may  be  necessary  to  prove  the  facts 
in  any  proceeding  to  enforce  such  an  order. 

79.  Disclosing  ground  of  motion.] — If  the  ground  of  the 
motion  be  a  matter  which  the  party  moved  against  should 
have  an  opportunity  to  explain  or  controvert,  or  meet  by 
amendment,  the  motion  papers  must  apprise  him  what  it  is. 
The  reasons  are  (1)  that  the  party  moved  against  has  a  right  to 
be  enabled  to  put  in  counter  affidavits,'  or  may  have  a  right  to 
amend ;  *  (2)  that  the  convenience  of  the  court,  before  which 
many  motions  may  come  at  once,  requires  that  the  papers 
in  each  should  bear  a  distinct  statement  of  the  point  in  con- 
troversy ; '  and  (3)  the  proper  disposition  of  an  appeal  from  an 
order  often  depends  on  what  was  the  point  presented  to  the 
court  on  the  motion,  a  question  which  should  not  be  left  open 
for  unprofitable  controversy  before  the  appellate  court. 

"Where  it  is  sufficiently  obvious  from  the  relief  sought  that 
there  could  be  but  one  ground  for  granting  such  a  motion,  the 

'  Newcomb  v.  Eeed,  14  How.  Pr.,  100. 

'  Dodge  V.  Rose,  1  Oode  B.,  123  (-where  a  judge  at  chambers  refused  to 
grant  an  order  on  this  ground). 

'  Brower  v.  Brooks,  1  Ba/rb.,  433;  b.  c.  as  Brower  v.  Judson,  3  Sow.  Pr., 
243  (motion  to  strike  plea  from  files  denied  because  the  papers  did  not  disclose 
that  the  ground  was  omission  to  verify  it). 

*  Campbell  v.  Swasey,  13  Ind.,  70;  O'Connor  v.  Koch,  56  Mo.,  353. 

'  It  is  not  the  duty  of  the  court  to  search  for  or  conjecture  the  cause  or 
reason  .of  a  motion  to  strike  out.  Lucas  v.  Smith,  54  Ind.,  580;  b.  p.,  Ellis  v. 
Jones,  6  Sow.  Pr.,  396. 
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court  may  treat  the  demand  for  relief  as  a  sufficient  indication 
of  the  ground.* 

If  the  moving  party  has  several  grounds  for  his  motion  he 
must  disclose  all,  or  the  order  upon  the  motion  will  preclude 
him  from  moving  anew  for  the  same  relief  on  those  which  he 
omits  to  specify.* 

On  a  motion  to  set  aside  proceedings  for  irregularity  the 
moving  party  must  both  state  the  grounds  of  his  motion,  and 
show  affirmatively  the  defect  or  omission  complained  of.* 

It  is  not  enough  that  a  copy  of  the  irregular  paper  appears 
in  the  moving  papers,  if  no  reference  to  the  irregularity  relied 
on  is  made.* 

In  the  application  of  this  principle  it  is  to  be  observed  that 
the  adverse  party  has  a  right  to  know  what  grounds  of  fact,  and 
what  defects  in  the  proceedings,  if  any,  are  relied  on,  but  has 
not  strictly  a  right  to  be  informed  what  legal  principles  the 
moving  party  intends  to  invoke.* 

The  New  York  rule  that  irregularity  relied  on  must  be 
specified  in  the  notice  or  order  to  show  cause,  as  well  as  appear 
in  the  papers  moved  on,  is  stated  below. 

'  Per  Duer,  J.,  in  Bowman  v.  Sheldon,  6  Sandf.,  657. 

»  Desmond  v.  Wolf,  1  Code  Bep.,  49;  s.  c,  6  N.  Y.  Leg.  Obs.,  389. 

80  in  Pattison  ».  Bacon,  13  Abb.  Pr.,  143 ;  s.  C,  31  How.  Pr.,  478,  the  re- 
newal of  a  motion  to  open  a  judgment  taken  by  default  was  denied,  the  judge 
saying,  "  the  additional  matters  which  the  defendant  wishes  to  set  up  on  the 
renewed  motion  were  all  known  to  him  when  the  original  motion  was  made. 
•He  should  have  stated  all  that  was  necessary  at  that  time  to  secure  his  success. ' ' 

Mills  ».  Thursby  (No.  2),  11  How.  Pr.,  114.  Per  curiam :  "  In  other  words, 
he  cannot  bring  forward  his  objections  by  instalments;  such  a  course  would 
lead  to  interminable  vexation,  delay  and  expense." 

'  Park  V.  Park,  80  N.  T.,  156,  affi'g  18-Hun,  466;  where  the  court  refused 
to  entertain  an  objection  not  taken  in  the  court  below,  to  the  effect  that  no 
order  was  made  by  any  competent  authority  for  the  issuing  of  the  attachment, 
although  it  contained  an  indorsement  by  the  clerk  that  it  was  issued  by  the 
special  order  of  the  court. 

*  Boyd  V.  Weeks,  6  Hill,  71  (Ct.  of  Errors);  Wilson  v.  Wetmore,  1  id.,  316. 

^  In  Hicks  c.  Brennan,  10  Abb.  i>.,304,  it  was  held  that  a  notice  of  motion 
to  set  aside  a  judgment  as  improperly  entered  covered  that  defendant  had  en- 
tered it  without  authority,  on  plaintiffs  assuming  to  discontinue  the  action 
without  paying  costs,  whereas  defendant  should  have  moved  to  dismiss. 

In  Freeborn  ».  Glazier,  10  Gal,  337,  however,  it  was  held  that  even  a  stat- 
ute providing  that  defendant  may  apply  to  have  an  attachment  discharged, 
"on  the  ground  that  the  writ  was  improperly  issued," does  not  dispense  with 
the  necessity  that  a  defendant  making  such  motion  should  go  on  and  specify 
the  grounds,  and  show  wherein  it  would  be  urged  that  there  was  impropriety. 
8.  P.  on  motion  for  new  trial,  notice  expressed  in  words  of  statute  held  not 
enough.    Barnard  s.  Graham,  14 /»d,  338. 
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80.  Mode  of  referring  to  other  papers.] — "When  it  is  neces- 
sary in  motion  papers  to  refer  to  particular  parts  of  other  pa- 
pers, care  should  be  taken  to  identify  the  passage  referred  to, 
not  merely  by  folio,  or  line,  or  page,  nor  by  brackets  or  the  like, 
in  a  particular  copy,  but  rather  by  the  number  of  the  para- 
graph, or  the  initial  and  terminal  words ;  for  a  reference  merely 
by  folio,  &c.,  or  by  marking  one  copy,  is  liable  to  lose  its  sig- 
nificance on  printing  the  record  on  an  appeal.* 

81.  Excuse  f 07'  delay.'] — The  papers  on  a  motion  founded 
on  irregularity  must  show  an  excuse  for  delay  if  the  motion  be 
not  made  at  the  earliest  opportunity  and  before  taking  any 
other  step  than  one  in  resistance  of  the  irregularity.' 

82.  Grownds  for  clcmning  preference  on  the  calendar.] — 
"Wheji  grounds  for  claimiug  a  preference  on  the  calendar  exist ^ 
they  should  appear  on  the  moving  papers,*  though  if  the  grounds 
are  not  material  to  the  motion  itseK  the  omission  may  be  sup- 
plied by  special  application.^ 

83.  Oath  to  merits.] — Motions  before  issue  joined,  made 
for  the  purpose  of  securing  opportunity  to  join  issue,  and  mo- 
tions at  any  time  involving  request  for  delay  or  favor  in 
making  defence,  should  be  supported  by  an  oath  to  merits,* 
unless  an  affidavit  of  merits  has  been  already  filed  and  served, 
in  which  case  such  filing  and  service  must  be  shown  by  affi- 
davit.' 

84.  Denial  or  disclosure  of  previous  application.] — On 
making  an  application  which  is  in  substance  or  efEect  a  re- 
newal of  a  previous  application,  the  moving  papers  ought  to 

'  The  point  seems  a  very  trivial  technicality,  but  more  than  one  decision 
has  turned  on  it. 

*  Lawrence  v.  Jones,  15  Abl.  Pr.,  110;  Persse,  &c.  ■».  WUlet,  14  id.,  119. 

2  For  the  grounds  in  New  York  see  N.  T.  Code  Civ.  Pro.,  §§  789-792; 
superseding  Cummings  v.  Wooley,  16  Ahb.  Pr.,  297,  n.,  which  turned  on  the 
preference  given  by  Code  Pro.,  §  401,  subd.  5,  to  motions  to  vacate  provisional 
remedies. 

■•  See  for  instance,  Kibbe  t.  Stoddard,  3  Cai.,  129. 

"  K  T.  Code  Civ.  Pro.,  §  793. 

«  This  is  specifically  required  by  N.  T.  Oen.  Bute  24,  of  1884,  on  applica- 
tions for  extension  of  time  to  answer  or  demur.  Bingham  «.  Bingham,  1  Cio. 
Pro.  B.,  166. 

'  N.  Y.  Oen.  Bule  23,  of  1884. 
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disclose  the  fact ;  and  to  secure  this  the  New  York  General 
Eules  (No.  25  of  1884)  provide  that :  "  "Whenever  application 
is  made  exjparte  on  affidavit  to  a  judge  or  court  for  an  order, 
the  affidavit  shall  state  whether  any  previous  application  has 
been  made  for  such  order,  and,  if  made,  to  what  court  or  judge, 
and  what  order  or  decision  was  made  thereon,  and  what  new 
facts,  if  any,  are  claimed  to  be  shown.  And  for  the  omission 
to  comply  with  this  rule,  any  order  made  on  such  application 
may  be  revoked  or  set  aside." 

The  disregard  of  this  rule  however  does  not  render  void  an 
order  granting  the  new  application ;  nor  give  the  adverse  party 
a  right  to  demand  that  it  be  vacated ;  ^  for  the  rule  is  for  the 
protection  of  the  court  against  renewals  in  the  guise  of  a  fresh 
motion,  A  disregard  of  the  rule  is  good  ground  for  denying 
the  application,^  or,  if  not  cured  and  the  application  be  granted, 
renders  the  resulting  order  irregular,  and  liable,  if  moved  against 
promptly,®  to  be  vacated,*  in  the  discretion  of  the  court  or 
judge ;  *  who  has,  however,  power  to  allow  amendment,  on  the 
hearing  of  a  motion  to  vacate  on  that  ground,  and  thereupon 
deny  the  motion  to  vacate.* 

B.  NoTicrNG  Motion. 

85.  Limitations  of  the  time  for  moving.} — Various  regula- 
tions which  require  particular  motions  to  be  noticed  within  a 
specified  period  after  a  previous  proceediag,  will  be  stated  in 
connection  with  the  respective  motions  affected  thereby. 

Double  time  is,  however,  allowed  in  some  cases  where  the 
act  which  fixed  the  limited  period  was  the  adversary's  service 
of  a  paper  by  mail.' 

Where  a  motion  has  been  noticed  within  the  period  limited 

'  Bean  «.  Tonnelle,  84  Hun,  353 ;  Ross  v.  Wigg,  6  Civ.  Pro.  B.  {Browne), 
268,  n. 

»  Gouraud  v.  Tnist,  17  Hun,  578. 

'  The  omission  to  comply  with  that  rule  is  an  irregularity  which  must  be 
taken  advantage  of  on  the  first  opportunity ;  delay  to  raise  the  objection  until 
much  labor  and  expense  has  been  incurred,  and  the  chance  of  a  favorable  re- 
sult has  been  had,  precludes  the  objection.  Matter  of  Rogers,  9  Abb.  N.  0., 
141 ;  s.  p.,  Schachne  «.  Kayser,  66  How.  Pr.,  395. 

*  Bean  v.  Tonnelle  {aiove).  '  Ross  v.  Wigg  {above). 

'  Kroszinski  v.  'Wolkoweiz,  1  Month.  L.  Bui.,  90 ;  Spring  ®.  Gourlay,  id.,  49. 

'  N.  T.  Code  Civ.  Pro.,  %  798.    See  Service,  p.  433  {below). 
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for  making  sucli  a  motion  (for  instance,  notice  of  a  motion  to 
strike  out  part  of  a  pleading,  given  within  the  twenty  days 
allowed  for  so  doing)  and  the  motion  is  denied  and  the  period 
expires,  then  no  new  notice  of  a  new  motion  will  avail,  but  if 
the  denial  was  on  some  ground  not  conclusive  of  the  question, 
the  remedy  of  the  moving  party  is  to  make  an  application  for 
a  rehearing  of  the  original  motion  on  the  original  notice.'' 

86.  Time  for  which  to  notice  motion.'] — The  time  at  which 
motions  are  to  be  brought  before  the  court,  is  generally  fixed 
by  rule  of  court.  In  the  New  York  Supreme  Court  (except 
in  the  first  department)  as  in  many  other  courts,  the  General 
Eule*  requires  motions'  to  be  noticed  for  the  first  day  of  term, 
unless  suflBcient  cause  be  shown  in  the  affidavits  served  ;  *  in 
which  case  the  court  may  act  on  a  notice  for  another  day  than 
the  first.^  If  the  motion  is  brought  on  upon  a  diflEerent  day 
than  the  first  by  order  to  show  cause  instead  of  notice,  reason 
for  naming  a  different  day,  as  well  as  reason  for  short  notice, 
must  be  shown  in  the  affidavit  to  obtain  the  order  to  show 
cause.^  In  the  first  department  in  the  Supreme  Court,  motions 
may  be  noticed  for  the  first  or  third  Monday  of  the  month.'  In 
the  other  courts  of  this  State  they  may  be  made  on  any  day 
designated  by  the  judges.' 

87.  Length  of  notice. ^ — Save  in  a  few  cases  where  a  statute 
or  rule  of  court  prescribes  a  different  period,  notice  of  motion 
must,  in  J^ew  Tork,  be  served  at  least  eight  days^  before  the  day 
indicated  in  the  notice ;  if  served  by  mail  double  that  time." 

'  Bowman  ».  Sheldon,  5  Sandf.,  657,  and  see  paragraphs  168-170  (below). 

*  No.  21,  of  1884. 

*  Using  the  word  in  its  ordinary  sense,  exclusive  of  what  are  called  enu- 
merated  motions. 

'  If.  T.  Oen.  Rule  No.  31,  of  1884.  Other  days  for  hearings  are  fixed  by 
ijM?eNo.43.  " 

*  Whipple  V.  WiUiams,  4  How.  Pr.,  28. 

'  Power  V.  Village  of  Athens,  19  Sun,  165. 

'  /fecial  Local  Rules  for  N.  T.  County  (1884). 

8  N.  T.  Gen.  RuU  No.  21,  of  1884,  last  clause. 

'  N.  Y.  Code  Oiv.  Pro.,%  780.  So  also  in  Wisconsin;  Morse  v.  Stockman 
(Wise,  1885),  26  Northw.  Sep.,  176,  178.  It  is  four  days  in  the  N.  T.  City 
Court;  N.  T.  Code  Cm.  Pro.,  §  3161.  Particular  motions  in  which  shorter 
notice  is  allowable  are  mentioned  in  due  course. 

">  Id.,  %  798. 
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In  computing  the  time,  the  day  of  serving  the  notice  is  ex- 
cluded, and  that  appointed  hj  the  notice  is  included.^  Thus 
notice  for  a  Monday  must  be  served  on  or  before  the  Saturday 
week  previous ;  notice  for  a  Tuesday,  on  or  before  the  Mon- 
day week  previous. 

To  grant  a  motion  on  a  shorter  notice  against  objection  on 
that  ground,  is  in  itself  error,  irrespective  of  the  merits  of  the 
order ;  ^  unless  the  court  had  previously  sanctioned  short  notice, 
by  granting  an  order  to  show  cause  in  less  than  the  eight  days.' 
But  an  order  made  without  the  required  notice,  though  irregular, 
is  not  necessarily  void.* 

88.  Day.] — Eules  of  court  prescribing  what  days  motions 
must  be  noticed  for'  are  usually  strictly  enforced,  by  reason  of 
the  necessity  of  system  in  arranging  the  business.  The  court 
has,  however,  power  to  i-elax  them  and  hear  a  motion,  upon 
excuse  shown,  at  a  time  for  which  it  could  not  be  noticed  as  a 
matter  of  right ;  but  cannot  make  an  order  thereon  on  default.® 
In  the  State  of  New  York  the  practice  is  to  take  an  order 
to  show  cause,  if  circumstances  prevent  noticing  for  the  regular 
day,  and  upon  such  an  order  default  can  be  taken. 

Where  there  is  no  regulation  or  settled  practice  fixing  a 
motion  day,  the  proper  method  is  to  notice  motions  for  the  first 
day  of  term ;  and,  if  circumstances  prevent  so  doing,  to  state 
in  the  moving  papers  the  excuse  for  moving  on  a  later  day.' 

■  N.  T.  Code  Civ.  Pro.,  %  788. 

=  Rogers  «.  McElhone,  13  Alh.  Pr.,  293;  s.  c,  30  How.  Pr.,  441;  Salters  v. 
Shepperd,  11  Weekly  Dig.,  189.  Otherwise  if  objection  be  not  made  to  the 
hearing  of  the  motion. 

^  See  paragraph  105  {below),  as  to  Obdbbs  to  Shq-w  Catisb. 

■*  Pinckney  v.  Hagerman,  4  Lans.,  374  (afCl'd  in  53  N.  T.,  31,  where  this  was 
conceded).    See  other  cases  at  p.  130  of  this  Vol. 

^  N.  Y.  Gen.  Rule  No.  34,  of  1884,  as  to  non-enumerated  motions;  see,  also. 
Local  Rules.    N.  T.  Oen.  Rule  No.  40,  of  1884,  as  to  enumerated  motions. 

'  Hatch  «.  Andrews,  1  Month.  L.  Bui.,  59 ;  s.  p.,  Vemovy  v.  Tauney,  8 
Sow.  P:,  359. 

'  Mistaking,  by  forgetting,  the  first  day  of  term, — Held,  a  sufficient  excuse 
for  not  noticing  for  the  first  day.  Bayard  «.  Malcom,  3  Gai.,  103;  s.  c.  Col. 
&  C.  Gas.,  456.  Misapprehension  of  the  rule  allowed  as  an  excuse.  Lusher 
V.  Walton,  1  Cai.,  150;  8.  c.  Col.  &  C.  Gas.,  206.  Absence  of  attorney  not  an 
excuse.  Ogdensburgh  Bank  ®.  Paige,  3  CodeR,,  67.  But  the  question  of 
excuse  is  so  much  under  the  discretion  of  the  court,  and  the  local  usages  of 
practice,  that  no  case  is  of  much  value  as  a  precedent.  Where  the  reason  of 
not  noticing  for  the  first  day  appeared  on  the  record,  it  was  held  that  no  affi- 
davit in  excuse  need  be  made.  Kane  v.  Scofield,  3  Cai.,  368;  s.  c.  Col,  &  G. 
Cm:,  414. 
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In  case  of  a  deviation  by  the  moving  party  from  the  rule 
or  usage  requiring  notice  for  the  day  fixed,  it  rests  in  the  sound 
discretion  of  the  court  to  refuse  to  hear  the  motion,  or  to  deny 
it,  or  to  consider  the  offered  excuse,  and  hear  the  parties,  or 
give  leave  to  notice  anew.^ 

89.  Consent  in  Ueu  of  notice.'] — The  consent  of  a  party,  to 
the  granting  of  the  proposed  rehef  or  the  entry  of  the  proposed 
order,  if  given  in  writing  signed  by  his  attorney  *  (or  if  he  has 
none,  signed  by  himself  and  duly  acknowledged '),  will  supply 
the  omission  of  notice,  if  the  party  be  sui  juris. 

If  he  is  not,  ordinary  formal  orders  incidental  to  the  car- 
riage of  the  cause  and  not  affecting  the  merits  nor  impairing 
the  right  of  trial  of  the  merits,  may  be  made  on  the  consent  of 
the  guardian  ad  litem  or  attorney. 

It  is  the  better  opinion  that  consent  of  counsel  as  distin- 
guished from  that  of  attorney,  is  not  enough  to  justify  an 
order,  unless  the  consent  be  given  in  open  court,  by  counsel 
then  acting  in  the  conduct  of  the  cause  in  the  matter  in  which 
the  consent  is  given,  in  which  case  counsel's  consent  is  enough 
if  the  attorney  of  record  be  absent,  or  be  present  and  not  ob- 
jecting.* 

C.  Contents  of  Noticb. 

90.  EndtUng.'] — A  notice  of  motion  made  in  an  action 
should  be  entitled  in  the  action ;  °  otherwise  of  a  notice  of 
motion  to  initiate  a  special  proceeding,  such  as  notice  of  an 
application  for  a  mandamus.*  But  this  requirement  is  satisfied 
if  the  notice  be  indorsed  upon  or  written  at  the  foot  of  a  paper 
in  the  cause  which  is  duly  entitled,  and  which  is  referred  to 
in  the  notice  in  such  a  way  as  to  identify  the  cause  and  inform 
the  recipient.'' 

1  See,  for  instances,  Jackson  ex  dem.  d. ,  3  Cai.,  259;  Piutard  «.  Eoss, 

3  Johns.,  186;  Fink  «.  Bryden,  3  id.,  344 

'  See  Stiptilations. 

'  See  page  1  of  tliis  Vol. 

''  See  Abbott's  Trial  Brief  for  cimljury  eases,  12. 

'  Even  after  the  death  of  a  party.  Davis  «.  Richards,  2  MontUy  L.  Bui., 
97  (motion  denied  for  lack  of  title  in  the  moving  papers). 

6  See  2  Abb.  Pr.,  N.  8.,  78. 

'  See  Hawley  ».  Donnelly,  8  Paige,  415  {dietun^  See  other  authorities  on 
pp.  20, 21  of  this  Vol,  relating  to  aflBdavits;  b.  p.,  Ryers  v.  Hillyer,  1  Cai.,  112; 
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91.  —  names  of  parties.] — It  is  proper  for  the  notice  to  be 
entitled  with  the  names  of  the  parties,  or  the  first  on  each  side ; 
and,  if  there  are  several  causes  between  the  same  parties,  with 
the  number  of  the  cause  intended,  as  indicated  in  what  has 
been  said  of  affidavits.^  Mistakes  in  the  names  in  the  title  will 
not  vitiate  if  tlie  party  was  not  misled,  and  the  paper  is  not 
Buch  as  evidently  may  mislead.^ 

92.  Designating  day.] — A  notice  of  motion  is  not  to  be 
disregarded  because  of  an  obvious  mistake  in  the  designation  of 
the  return  day.^    The  question  is  whether  it  misled  or  not.* 

A  notice  of  motion  not  designating  any  time  for  hearing  is 
insufficient  and  irregular.  A  notice  specifyiDg  a  later  day  in 
case  the  court  cannot  hear  the  motion  on  the  day  first  men- 
tioned is  irregular."  It  cannot  be  in  the  alternative,  but  must 
specify  one  certain  time  only,  although  it  may  properly  add  "  or 
as  soon  thereafter  as  counsel  can  be  heard."  This,  however,  is 
implied,  for  business  not  reached  on  the  day  noticed  stands  over 
of  course ;  *  hence  the  omission  of  such  clause  does  not  vitiate.' 

Quick  V.  Merrill,  3  U.,  133.  But  the  provision  oi  K  Y.  Code  Pro.,  §  406 
[corresponding  to  Code  Ovo.  Pro.,  §  728],  as  to  defects  in  the  title  of  an  affi- 
davit not  being  fatal,  does  not  apply  to  a  notice  of  motion.  Clickman  v.  Click- 
man,  1  N.  T.,  611 ;  s.  c,  3  How.  Pr.,  365;  1  Code  Sep.,  98. 

'  Note  3,  page  31  of  this  volume.  Under  the  new  procedure  the  old  usage 
of  inverting  the  names  in  the  papers  on  a  motion  by  a  defendant,  and  adding 
"  impleaded,  &c.,"  after  his  name,  if  there  are  other  defendants  not  moving,  is 
obsolete;  the  convenience  of  having  all  the  papers  in  a  cause  entitled  alike 
being  found  paramount. 

"  Quick  V.  Merrill,  3  Cai  ,  133.  In  Sandland  n.  Adams,  2  Row.  Pr.,  98,  an 
affidavit  of  merits  of  defendant  entitled  Bdson  Adams  ads.  John  Sunderland, 
the  proper  title  being  John  Sandland  v.  Edson  Adams,  was  held  not  entitled 
in  the  suit.    Bronson,  C.  J. 

5  Wolfe  v.  Horton,  3  Cai.,  86;  Batten  v.  Harrison,  3  Bos.  &  P.,  1  (error  in 
naming  wrong  day  of  week  with  right  day  of  month,  disregarded).  Bander 
V.  Covill,  4  Cow.,  60  (error  of  3d  Monday,  instead  of  3d  Tuesday  of  Novem- 
ber, disregarded). 

■■  Id.  Avery  «.  Cadugan,  1  Cow.,  230  (holding  that  merely  saying  next 
term  was  enough). 

Glenny  «.  Langdon,  94  U.  S.,  604  (re-instating  cause  because  dismissal  on 
such  notice  was  improvident). 

'  Crane  «.  Crofoot,  1  How.  Pr.,  191  (motion  denied  with  costs  on  account 
of  this  irregularity,  but  the  better  practice  would  be  to  disregard  the  irregu- 
larity if  it  had  not  misled). 

«  Mathis  V.  Vail,  10  How.  Pr.,  458. 

Where  the  return  day  proved  to  be  a  legal  holiday,  and  the  motion  was 
heard  the  next  day,  held  that  failure  to  move  to  vacate  promptly  was  a 
waiver.    Be  Flushing  Ave.,  101  iV.  T.,  678;  s.  c,  5  NortheasUrn  Bep.,  561. 

'  Anonymous,  1  Johns.,  143  (holding  a  motion  sufficient  which  omitted 
those  words). 
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93.  Stating  where  or  before  whom.] — If  the  application  is  to 
be  made  to  the  court,  the  court  and  term  should  be  named.  If 
to  a  judge  as  out  of  court,  the  particular  judge  better  be  named, 
unless  he  is  the  only  judge  of  the  court,  when  he  may  be  desig- 
nated by  his  office  ;  for  instance,  "  before  the  county  judge  of 
Kings  county,"  so  that  the  party  receiving  the  notice  may  dis- 
tinctly understand  how  the  application  is  to  be  made.  It  will 
not,  however,  vitiate  the  notice  of  a  motion  out  of  court  to  refer 
to  the  court  or  term,  if  the  judge  be  so  specified  as  to  show  that 
the  motion  is  to  be  made  before  him.*  Confusion  resulting  from 
naming  both  judge  and  court  may  be  disregarded  if  the  party  is 
not  substantially  misled.' 

94.  Place.] — If  the  motion  is  before  a  judge  as  out  of  court, 
the  place  must  be  stated.  If  before  the  court,  an  omission  to 
name  the  place  will  not  vitiate,  for  it  is  notorious  ; '  and  an  error 
in  naming  it  will  not  vitiate  if  the  party  be  not  misled. 

95.  Stating  on  what  papers.] — The  party  against  whom  a 
motion  is  made  is  entitled  to  know  upon  what  papers  the  mov- 
ing party  relies,  so  that  he  may  prepare  to  meet  them.  A  no- 
tice of  motion  should  therefore  designate  the  papers  annexed  or 
accompanying,  sufficiently  to  identify  them  and  preclude  any 
question  on  the  point. 

Where  a  motion  is  based  upon  the  record  generally,  as  ofteii 
is  the  case  on  a  motion  to  dismiss  an  appeal,  it  is  a  sufficient 
designation  thereof  to  say  that  the  motion  will  be  made  "  upon 
the  record  "  in  the  case,*  or  all  the  proceedings  in  this  action,  at 
least  unless  the  real  objection  is  founded  merely  upon  some 
specific  part  which  ought  to  be  pointed  out. 

96.  Specify VThg  vrregulari1/y.] — It  is  a  general  principle  that 
a  motion  founded  on  irregularity  must  specify  the  irregularity 
complained  of ; '  and  under  the  New  York  Rules  this  specifiea- 

'  People  V.  Sessions,  10  AU.  K  C,  193. 

In  an  order  to  show  cause,  the  words,  "  or  one  of  the  justices,"  inserted 
after  "before  me,"  held  surplusage.    Rogers  v.  Baere,  1  Month.  L.  Bui.,  45. 

5  Id.;  Yale  v.  Edgerton,  11  Minn.,  371. 

'  Bodwell  V.  Willcox,  3  Cai.,  104;  b.  c,  Ool.  &  C.  Cos.,  367. 

*  Broome  v.  Taylor,  5  Weekly  Dig.,  181;  mem.  s.  c,  mib  nom.  Browne  v. 
Taylor,  69  N.  T.,  637.  This  practice  is  not  to  be  encouraged,  except  where 
the  entire  record  is  involved.     See  also  paragraph  113. 

'  See  paragraph  79,  p.  146. 
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tion  must  be  contained  in  the  notice  of  motion  or  order  to  show 
cause.^  It  is  not  enough  that  it  appears  in  the  affidavits  or 
other  papers  served  with  the  notice.^ 

This  rule,  which  is  intended  to  require  technical  objections 
to  be  plainly  disclosed  on  the  first  glance  at  the  papers,  does  not 
apply  beyond  irregularities  strictly  so  called.^  Objections  goiag 
to  the  substantial  validity  of  the  proceedings  attacked  by  the 
motion  *  are  not  cut  off  by  failure  to  state  them  in  the  notice. 

'  iV.  T.  Gen.  Bute  No.  37,  of  1884,  last  clause  but  one. 

"  Garner  v.  Mangam,  46  Super.  Ct.  {J.  &  S.),  365  (omission  from  order  to 
3liow  cause  fatal). 

Montrait  ■».  Hutchins,  49  How.  Pr.,  105  (omission  from  notice  of  motion 
fatal). 

'  Sucli  as  the  omission  to  comply  with  the  rule  (paragraph  84  on  p.  148  of 
this  Volume),  requiring  motion  papers  to  disclose  any  prior  application.  Mo- 
jarrieta  «.  Saenz,  80  N.  T.,  547,  553.  Or  the  failure  in  applying  for  a  com- 
mission in  lunacy  to  give  notice  to  one  of  several  heirs  at  law  apparent  who 
had  subsequently  waived  the  omission  by  neglecting  to  take  advantage  of  it. 
Matter  of  Rogers,  9  AVb.  N.  C,  141. 

On  a  motion  to  set  aside  an  inquisition  this  rule  was  approved  and  applied 
to  exclude  the  objection  that  a  writ  of  inquiry  was  not  a  proper  remedy.  Har- 
der ».  Harder,  26  Barb.,  409. 

So  in  Graham  ii.  Pinckney,  7  Bobt,  147,  it  was  applied  to  exclude  the  ob- 
jection that  costs  were  inserted  in  a  judgment  without  taxation,  and  that  the 
appointment  of  a  guardian  ad  litem  was  inserted. 

It  was  so  held  even  of  a  defect  in  a  summons  and  a  copy  of  papers  served. 
Skinner  «.  Noyes,  7  Bobt,  238;  but  the  defect  is  not  stated.  If  it  affected  the 
validity  of  the  summons  as  process,  the  decision  could  not  be  sustained. 

*  Such  as  a  defect  of  jurisdiction  in  the  officers  before  whom  they  were 
had.    Blake  ®.  Locy,  6  How.  Pr.,  108. 

Or  a  motion  to  vacate  for  want  of  due  service  of  process  going  to  the 
jurisdiction  of  the  court.    Emerson  v.  Auburn,  &c ,  R.  R.  Co.,  13  Hun,  150. 

Or  to  vacate  a  judgment  against  an  infant,  because  this  is  not  a  case  of 
irregularity  within  the  rule,  but  an  error  of  fact.  Peck  v.  Coler,  20  Hun,  534. 

Or  to  vacate  a  judgment  entered  as  if  by  default  after  service  of  an  an- 
swer, which  plaintiff  thought  was  frivolous  and  treated  as  a  nullity,  for  this 
is  not  a  mere  irregularity,  but  an  unauthorized  proceeding.  Decker  v. 
Kitchen,  31  Hun,  333. 

The  rule  does  not  apply  to  a  motion  to  vacate  an  order  for  insufficiency 
of  the  affidavit  on  which  it  was  founded ;  since  this  is  matter  of  substance, 
and  aimed  at  the  sufficiency  of  the  entire  proceeding,  and  not  a  technical 
irregularity.    Dauchy  v.  Miller,  16  Abb.  Pr.,  N.  8.,  100. 

Nor  to  the  issuing  of  an  execution  in  violation  of  a  stay  of  proceedings, 
for  this  is  a  substantial  grievance,  and  not  a  mere  irregularity.  Jackson 
V.  Smith,  16  Abb.  Pr.,  201 ;  8.  c,  25  How.  Pr.,  476. 

Nor  does  the  rule  apply  to  a  motion  to  open  a  judicial  sale  on  the  ground 
of  surprise  and  mistake  as  to  the  existence  of  a  regular  judgment  author- 
izing a  sale.    Kellogg  v.  Howell,  63  Barb.,  380. 

Nor  to  a  motion  by  a  creditor  to  vacate  a  judgment  by  confession,  en- 
tered against  his  debtor,  founded  on  the  ground  that  the  statement  is  in- 
sufficient to  authorize  a  judgment  to  be  entered.  Winnebrenner  v.  Edger- 
ton,  8  Abb.  Pr.,  419 ;  s.  c,  30  Barb.,  185  :  17  How.  Pr.,  363. 

But  the  rule  as  thus  qualified  applies  equally  to  motions  before  as  after 
judgment. 
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The  general  test  of  the  applicability  of  the  rule  is  to  inquire 
whether  the  opposite  party  has  a  right  to  explain  or  answer  by 
affidavit,  or  may  properly  be  permitted  to  amend  or  perfect  the 
proceedings  on  terms.  Hence  the  rule  does  not  apply  to  a  mo- 
tion to  set  aside  a  provisional  remedy  or  other  order  on  the 
ground  of  failure  of  proof  in  the  affidavits  upon  which  it  was 
made ;  nor  to  a  motion  to  dissolve  an  injunction,  on  the  ground 
that  the  answer  denies  the  whole  equity  of  the  bill.^ 

97,  —  effect  of  omitting  to  specify  irregula/rity.'] — If  the 
irregularity  is  not  stated  in  the  notice  of  motion  or  order  to 
show  cause,  an  order  granting  the  motion  on  the  ground  of  the 
irregularity  should  be  reversed  on  appeal ; '  and  an  order  deny- 
ing the  motion  cannot  be  reversed  merely  because  of  the  exist- 
ence of  the  irregularity,^  even  though  there  was  good  ground 
for  the  motion,  and  the  ground  of  denial  was  not  indicated  by 
the  court ;  for  in  such  case  the  denial  will  be  presumed  to  have 
been  made  because  of  the  omission.* 

And  a  party  moving  on  the  ground  of  irregularity  may  be 
treated  as  having  waived  irregularities  not  stated  as  a  ground  of 
his  motion.® 

98.  Relief  sought.} — The  notice  must  state  the  relief  sought 

'  Hanna  v.  Curtis,  1  Barb.  Oh.,  263. 

In  Morris  Canal,  &c.,  Co.  v.  Bartlett,  3  Oreen's  Ch.,  9  (on  motion  to  dis- 
solve injunction),  the  principle  is  stated,  that  when  the  motion  is  to  dissolve 
an  injunction  for  want  of  equity,  a  general  notice  is  suiBcient;  but  when 
the  party  seeks  to  set  aside  the  injunction  as  having  been  informally  or  im- 
properly issued,  either  because  the  facts  are  not  sworn  to,  or  not  sworn  to 
before  competent  authority,  or  because  the  money  has  not  been  brought 
into  court,  or  for  any  special  matter  not  touching  the  general  equity  of  the 
case,  the  notice  should  set  out  the  grounds  of  the  motion. 

So  in  Brown  v.  Winans,  3  Stockt ,  267,  the  chanceUor  said,  where,  on  a  mo- 
tion to  dissolve  after  answer  filed,  the  "  defendant  relies  on  anything  except 
a  want  of  equity  in  the  bill,  and  that  the  equity  of  the  bill  is  answered,  he 
must  specify  in  his  notice  the  grounds  upon  which  he  rests."  The  reason  is 
that  the  approving  party  may  be  enabled  to  read  affidavits  in  opposition,  if  he 
desires. 

2  Barker  v.  Cook,  16  Abb.  Pr.,  83;  s.  c,  40  BoA-b.,  254;  25  How.  Pr.,  190 
(reversing  an  order  on  the  ground,  among  others,  that  it  was  granted  for  an 
irregularity  not  specified  in  the  notice). 

3  Shipman  v.  Shafer,  14  Abb.  Pr.,  449. 
«  Lewis  «.  (Jraham,  16  Abb.  Pr.,  136. 

*  Mayor,  &c„  of  N.  T.  d.  Lyons,  1  Daly,  396,  300;  b.  c,  24  Row.  Pr. 
280. 
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by  the  motion ;  and  in  general  tbe  moving  party  is  confined 
to  the  objects  specified  in  his  notice.^ 

Thus  a  motion  for  leave  to  amend  must  specify  what  par- 
ticular amendment  it  is  desired  to  make :  ^  a  motion  to  compel 
an  amendment  of  an  adversary's  pleading^  or  deposition*  by 
striking  out  part  must  indicate  what  part,  and  a  motion  for  a 
receiver  must  specify  shortly  but  clearly  what  he  is  to  be  re- 
ceiver of. 

When  the  moving  party's  notice  or  order  to  show  cause 
does  not  ask  all  he  is  entitled  to,  he  can  have  no  more  than  he 
specifically  asked,  if  the  other  party  fails  to  appear ; '  and  it  is 
in  such  case  error  to  grant  more.'  If  he  asks  more  than  he  is 
entitled  to  he  will  be  refused  costs,''  even  if  on  the  hearing  he 
expressly  offers  to  waive  the  demand  as  to  that  to  which  he  was 
not  entitled.^ 

99.  Prayer  for  general  relief. — Costs. \ — The  prayer  for 
other  and  further  relief  should  never  be  omitted  from  the 
notice  of  motion  ;  for  it  may,  if  the  motion  is  opposed,  justify 
relief  not  specifically  asked ;  but  it  should  not  be  relied  on,  for 
if  the  motion  is  not  opposed  it  cannot  enlarge  the  specified 
relief,  nor  even  entitle  to  costs  if  they  have  not  been  asked.* 

100.  Signature.,  c&c,  of  mover.] — It  is  not  enough  that  a 
notice  of  motion  should  indicate  the  party  on  whose  behalf  the 
motion  will  be  made.   It  must  show  that  the  notice  itself  comes 

'  Alexander  v.  Esten,  1  Cai.,  153. 

'  Barker  ■».  Walbridge,  14  Minn.,  469  (ameadment  of  pleadings). 

Parsons  ®.  Copland,  5  Mieh. ,  143  (motion  for  leave  to  amend  of  assign- 
ment of  error,  "  by  adding  thereto  an  allegation  of  another  special  ground  of 
error,  too  vague  to  be  granted  "). 

'  Robinson  v.  Eice,  30  Mo.,  339,  and  see  Motions  as  to  Pleadings. 

*  Scott  V.  Indianapolis  Wagon  "Works,  48  Ind.,  75. 

'  For  illustrations  of  this  rule  see  paragraphs  159-163. 

"  Where  an  order  has  been  entered  granting  relief  that  has  not  been  cov- 
ered in  the  petition  or  notice  of  motion,  the  opposite  party  is  entitled  as  mat- 
ter of  legal  right  to  have  so  much  of  the  order  vacated  (on  motion)  as  ex- 
ceeded the  prayer  of  the  petition  and  notice  of  motion.  So  held  in  ( Gen. 
Tr ,  1st  dep.,  '80)  Ohly  v.  Ohly,  11  Weekly  Dig.,  139 :  mem.  s.  c,  33  Hun,  617, 
where  the  court  reversed  an  order  denying  such  a  motion. 

'  Bates  V.  Loomis,  5  Wend ,  78;  Whipple  v.  Williams,  4  How.  Pr.,  38,  31. 

8  Bates  9.  Loomis  {above). 

"  See  paragraphs  159-168  (below). 


158  ABBOTTS    ITEW    PRACTICE. 

from  a  party  or  attorney  entitled  to  move ;  ^  and  the  appropri- 
ate method  for  doing  this  is  by  signature  or  subscription ;  which 
however  may  be  printed.^  The  address  of  the  signer  should 
be  added.^ 

The  party  giving  a  notice  of  motion  may  be  held  to  the 
consequences  of  an  error  or  ambiguity  in  signature*  or  address, 
which  has  misled  the  party  entitled  to  notice ;  but  an  error 
which  has  not  misled  does  not  prejudice.' 

101.  Effect  of  unqualified  signature  as  a  general  a^ea/r- 
ance.] — Where  a  motion  is  made  by  one  who  has  not  appeared 
in  the  cause,  and  does  not  desire  to,  the  signature  should  be 
qualified  by  adding  "  appearing  specially  for  the  purpose  of 
making  this  motion  and  for  no  other  purpose,"  or  words  to 
similar  effect,  otherwise  a  notice  of  niotion  may  be  treated  as  a 
general  appearance.  Signing,  without  qualification,  as  "  attor- 
ney for  defendant "  upon  a  paper  served  admits  the  jurisdiction 
of  the  person.® 

102.  Address  or  direction.] — The  written  address  or  direc- 
tion of  a  notice  of  motion  to  the  party  or  attorney  on  whom  it 
should  be  served,  is  a  material  part  of  the  notice ;  for  service 
on  one  to  whom  the  notice  is  not  addressed  may  prove  ineffec- 
tual,' especially  if  it  be  addressed  to  others. 

An  error  in  the  address  does  not  vitiate  if  the  notice  duly 
reaches  the  one  intended  and  the  error  does  not  mislead. 

'  Kilmer  v.  Hathom,  78  If.  Y.,  338,  331  {dictum  as  to  notice  to  limit  time 
to  appeal);  Buckman  ®.  Carnley,  9  How.  Pr.,  180  (denying  motion  because 
notice  did  not  show  who  it  came  from). 

"  Barnard  v.  Heydrick,  3  Abb.  Pr.,  N.  8.,  47;  a.  c,  49  Ba/rb.,  63;  s.  c,  mb 
nom.  Brainerd  ».  Heydrick,  33  How  Pr.,  97  (case  of  a  summons),  followed  in 
Mayor,  &c.,  of  N.  Y.  ■».  Eisler,  10  BaZy,  396. 

'  See  Indoksembnt,  p.  96  of  tMs  VoL 

"Potters.  Tuttle,3  Wend.,  354, 

=  A  more  stringent  rule  is  properly  applicable  to  those  notices  which  are 
of  a  contractual  nature,  or  form  in  themselves  the  foundation  of  a  new  right. 
See  Notice. 

6 1  Abb.  N.  T.  Dig.  (new  ed.),  317;  Phelps  v.  Phelps,  6  Cm  Pro.  R.  {Browne), 
117,  so  holding  of  an  indorsement  on  motion  papers  attacking  the  jurisdic- 
tion itself.  Though  it  may  not  be  enough  to  entitle  him  to  the  rights  of  one 
who  has  appeared.  Douglass  ».  Haberstro,  8  Mb.  N.  O.,  330;  B.  c,  31  Hun, 
330;  Valentine  v.  Myers"  Sanitary  Depot,  36  Bun,  301.  See  on  this  subject, 
Forms  of  Appearakcb. 

'  Anderson  v.  Vandenburgh,  1  How.  Pr.,  313; 
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103.  Necessity  of  intervention  of  attorney. ^ — The  general 
rule  is  that  if  a  party  has  appeared  by  attorney,  notices  of  mo- 
tion in  the  cause  should  be  signed  by  or  addressed  to  and  served 
on  him  instead  of  on  the  party,  unless  the  attorney  has  been 
discharged  of  record. 

The  exceptions  to  this  rule,  in  the  case  of  motions  after 
judgment,  and  in  case  an  attorney  is  not  to  be  found,  depend 
on  principles  not  peculiar  to  motions,  and  will  be  more  con- 
veniently stated  in  connection  with  Notices  and  Seettce  of 
Papeks. 

D.  Obderb  to  Show  Catjsb. 

104.  Orders  to  show  cause  —  used  as  Process.] — There  are 
several  classes  of  cases  in  which  a  statute  or  settled  practice 
prescribes  an  order  to  show  cause  as  the  proper  method  of 
commencing  a  proceeding.  In  some  of  these  cases  it  is  made 
the  only  proper  method  of  acquiring  jurisdiction  of  the  person 
of  those  proceeded  against.  Such-  are  proceedings  to  disbar  an 
attorney  for  misconduct ; '  proceedings  for  a  voluntary  disso- 
lution of  a  corporation ;  ^  proceedings  to  punish  civilly  for  con- 
tempt not  committed  in  the  immediate  view  and  presence  of 
the  court ; '  an  application  by  an  insolvent  for  a  discharge  under 
the  two-thirds  act  *  or  to  be  exempt  from  arrest  or  discharged 
from  imprisonment  on  surrendering  all  his  property,'  and  the 
application  for  appointment  of  trustees  of  the  property  of  a 
convict.* 

Such  also  were  usually  an  application  for  a  peremptory 
mandamus,  and  an  application  for  certiorari,  until  If.  Y.  Code 
Ci/o.  Pro.,  §§  2070,  2128,  required  a  notice  of  motion  in  aU 
cases  where  shorter  time  is  not  prescribed  by  order  to  show 
cause.  Such  also  in  substance  are  still  alternative  writs  of  man- 
damus, and  alternative  writs  of  prohibition. 

In  almost,  if  not  quite  all  such  cases,  an  order  to  show  cause  is 

'  In  re  Percy,  36  N.  T.,  651. 

"  N.  T.  Code  Civ.  Pro.,  §  2423. 

'  ir.  Y.  Cods  Civ.  Pro.,  §  2269.    Compare  §  2773.  ^ 

*imT.  Code  Civ.  Pro.,  g  2164. 

'  Under  id.,  §  2193. 

« Under  id.,  §  2224. 
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really  process,  and  jurisdictional ;  and  not  subject  to  tlie  rules 
below  stated  as  to  orders  to  show  cause  on  sliort  notice,  for  the 
purposes  of  an  ordinaiy  motion. 

105.  Orders  to  show  cause  —  as  short  notice  of  motion.] — 
In  other  cases  than  such  as  are  above  described,  orders  to  show 
cause  are  nothing  more  than  a  notice  of  motion  with  a  judicial 
sanction  for  the  notice  being  short  or  the  motion  being  brought 
on  at  a  dififerent  time  than  it  otherwise  could. 

In  the  absence  of  any  statute  or  general  rule  of  court  to  the 
contrary,  the  inherent  power  of  the  court  over  Its  own  proceed- 
ings enables  the  court,  or  a  judge  having  power  to  hear  a  mo- 
tion, thus  to  sanction  short  notice,  by  granting  to  the  moving 
party  an  ex  parte  order  requiring  the  party  against  whom  he 
desires  to  move  to  show  cause  at  a  time  and  place  specified,  why 
the  desired  relief  should  not  be  granted. 

Where,  as  in  New  York,  the  power  to  grant  short  orders  to 
show  cause  in  any  motion,  is  conferred  or  expressly  established 
by  statute,^  a  general  rule  of  court  prescribing  a  longer  notice 
for  motions  of  a  particular  class,  does  not  impair  the  power.' 

106.  W/hO  may  make  orders  to  show  cause;  amd  where  re- 
turnable.']— The  power  of  a  court  or  a  judge  before  whom  a 
motion  is  to  be  made  to  shorten  the  time  of  notice,  by  grant- 
ing an  order  to  show  cause,  does  not  extend  to  enabling  one 
judge  to  require  a  party  to  show  cause  before  another  or  before 
a  court  other  than  his  own.'    After  some  fluctuation,*  the  New 

>  N.  Y.  Code  Ow.  Pro.,  §  780. 

<*  People  ex  rel.  Mayor,  &c.,  of  N.  Y.  ■».  Nichols,  79  N.  T.,  582;  reVg 
18  Hun,  530. 

'  Thus  the  power  of  a  county  judge  to  make  an  ex  parte  order  in  a  Su- 
preme Court  case  does  not  allow  an  order  to  show  cause.  Larkin  v.  Steele,  35 
'  Hun,  354;  iV.  T.  Gen.  Rule  No.  37,  of  1884;  Parmenter  v.  Roth,  9  Ahb.  Pr., 
N.  S.,  385. 

*  N.  T.  Gen.  Bule  No.  37,  of  1884.    Compare  paragraph  53. 

By  section  403  of  the  Code  of  Procedure,  it  was  provided  that  "  (he  court 
or  judge  "  may,  &c.,  and  imder  this  it  was  held  that  a  judge  out  of  court  could 
not  make  an  order  to  show  cause  returnable  before  another  judge  nor  before 
the  court.  Memtt «.  Slocum,  6  Sow.  Pr.,  350;  Hasbrouck  ».  Ehrich,  7  Abb. 
Pr.,  76. 

The  revision  of  the  statute  in  the  Code  of  Civil  Procedure  changed  the 
phrase  to  "the  coiut  or  a  judge  thereof." 

Under  this  a  judge  can  make  an  order  to  show  cause  returnable  before  the 
court  of  which  he  is  a  judge;  but  the  general  provisions  allowing  judges  to 
make  ex  pa/rte  orders  in  causes  pending  in  other  than  their  own  courts  (para- 
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York  rule  now  is,  that,  except  in  the  city  of  New  York,  erery  or- 
der to  show  cause  as  a  short  notice  of  motion  must  be  return- 
able before  the  judge  who  grants  it,  or  at  a  special  term  ap- 
pointed to  be  held  in  the  district  in  which  the  action  is  triable.^ 

In  that  city,  an  order  to  show  cause  may  be  made  by  the 
court  or  by  a  judge  of  the  court  in  which  the  action  is  pend- 
ing ;  and  a  judge  may  make  such  an  order  returnable  before  his 
court,  or  before  another  of  its  judges ;  or  if  returnable  before 
himself  it  may  be  continued  before  another  such  judge.^ 

To  avoid  confusion,  aij  order  to  show  cause,  if  returnable 
before  the  court,  will  avoid  naming  a  judge;  if  returnable 
before  a  judge,  it  will  not  mention  the  court,  except  as  means 
of  identifying  the  judge,  and  should  mention  the  place  or  court 
room  rather  than  the  term  he  may  be  holding.' 

In  practice  almost  all  contested  motions  in  actions  are  made 
before  the  court. 

107.  Length  of  time.] — "Within  the  limits  here  stated,  the 
power  to  grant  an  order  to  show  cause  as  a  short  notice  of  mo- 
tion, is  discretionary,  but  the  discretion  exercised  in  granting 
such  an  order  is  reviewable  by  the  court,  but  not  by  appeal  to 
the  court  of  last  resort.* 

graphs  45-51,  aiiove)  do  not  sanction  orders  to  show  cause  when  made  as  a 
substitute  for  a  notice  of  motion.  Hence  a  county  judge  or  a  superior  city 
court  judge  cannot  now  make  an  order  to  show  cause  returnable  in  the  Su- 
preme Court.  Larkin  v.  Steele,  35  Hun,  254     ■  N.  T.  Qen.  Rules,  No.  87,  of  1884. 

"  Code  Civ.  Pro.,  §  36.  "Where  an  order  made  by  a  judge  is  returnable  in 
the  alternative — "  before  me  or  one  of  the  justices  of  this  court,"  the  lat- 
ter clause  may  be  rejected  as  surplusage,  if  the  parties  actually  appear  before 
the  judge  who  made  the  order.  Dresser  «.  Van  Pelt,  15  Row.  Pr.,  19;  Rogers 
9.  Baere,  1  Month.  L.  Bui.,  45. 

'  See  paragraphs  93  and  94. 

An  order  to  show  cause  in  a  special  proceeding  expressed  to  be  returnable 
"before  the  county  judge "  is  returnable  before  the  successor  of  the  incum- 
bent who  granted  it  if  the  term  of  oiHce  of  the  latter  expires  before  the  return 
day.    Gamman  v.  Berry,  34  Eun,  138;  Code  Civ.  Pro.,  §  53. 

The  objection  to  an  order  for  the  examination  of  a  judgment  debtor  in 
supplementary  proceedings,  that  it  was  made  returnable  before  one  of  the 
justices  of  the  courts,  instead  of  before  the  judge  making  the  order,  is  waived 
by  neglecting  to  take  it  upon  the  return  day,  and  acquiescing,  without  appeal, 
in  an  order  denying  the  motion  ^o  set  aside  the  proceedings.  Ammidon  v. 
"Wolcott,  15  Aii.  Pr.,  314. 

*  Sixth  Avenue  E.  B.  Co.  ■».  Gilbert  Elev.  R.  R.  Co.,  71  N.  T.,  430.    The 

decision  in  Gross  ®.  Clark,  1  Civ.  Pro.  B.  {McOa/rty),  17, 18,  that  an  order  to 

show  cause  may  be  granted  when  the  time  would  allow  the  usual  notice,  was 

soon  followed  by  the  Amendment  of  1883  to  Gen.  Rule  No.  37,  forbidding 

Vol  I.— 11 
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108.  Necessity  should  1)6  sworn  to.] — The  same  reasons  of 
convenience  in  the  conduct  of  business  that  fix  motion  days  and 
prescribe  notice  of  motion,  forbid  the  granting  of  orders  to 
show  cause  save  in  exceptional  cases  when  reasonable  necessity 
for  short  notice  is  shown.^ 

For  this  reason  the  New  York  General  Rules  ^  provide  that 
an  order  to  show  cause  used  as  a  short  notice  of  motion  "  shall 
in  no  case  be  granted  unless  a  specitl  and  sufficient  reason  for 
requiring  a  shorter  notice  than  eight  days  shall  be  stated  in  the 
papers  presented,  and  the  party  shall,  in  his  affidavit,  state  the 
present  condition  of  the  action,  and  whether  at  issue,  and,  if 
not  yet  tried,  the  time  appointed  for  holding  the  next  trial 
term  or  circuit  where  the  action  is  triable." 

109.  JRestriction  on  delay.] — The  abuse  of  orders  to  show 
cause  by  neglecting  to  serve  them  as  promptly  as  possible,  makes 
it  important  that  such  an  order  should  contain  a  restriction  on 
the  power  of  the  party  obtaining  it,  to  shorten  notice  by  delay- 
ing service,  rt  The  convenient  method  of  doing  this  is  to  qualify 
the  order  by  a  clause  to  the  effect  that  service  a  specified  num- 
ber of  days  before  the  return  shall  be  sufficient. 

It  is  for  this  purpose  that  the  New  York  statute  authorizing 
orders  to  show  cause,'  which  however  only  applies  in  the  Su- 

so  doing  in  the  following  terms:  "  Orders  to  show  cause  shall  not  be  granted 
except  where  a  notice  of  eight  days  cannot  be  given,  and  every  such  order 
must  fix  a  day  for  showing  cause,  less  than  eight  days  after  the  same  is  made. 
Unless  this  provision  is  complied  with  the  order  shall  be  a  nullity,  and  may 
be  treated  as  such." 

To  this  clause  Mr.  Hun,  the  Supreme  Court  reporter,  in  his  edition  of  the 
Rules,  appends  the  following  note :  "  This  amendment  of  1883  (3d  para- 
graph of  above  rule)  was  not  understood  by  the  committee  to  whom  the 
amendments  were  referred  by  the  convention  for  final  adjustment,  as  apply- 
ing to  motions  to  disbar  attorneys,  for  contempt,  or  to  any  motion  where  the 
course  of  proceeding  is  regulated  by  statute." 

According  to  iV.  T.  Gen.  Rule  No.  67,  of  1884,  an  order  to  show  cause,  if 
made  by  a  judge  out  of  court,  and  returnable  in  less  than  two  days,  is  irreg- 
ular if  it  contains  a  stay  of  proceeding  of  sale  imder  a  judgment  In  partition 
or  foreclosure.  Asinari  ®.  Volkening,  2  Abb.  If.  C,  454;  but  the  irregularity 
is  in  the  stay,  not  in  the  order  as  a  notice  of  motion.  See  reasoning  in  People 
ex  rel.  Mayor,  &c.  «.  Nichols,  79  N.  Y.,  583. 

An  order  returnable  on  Sunday  is  a  nullity.  Arctic  Fire  Ins.  Co.  v.  Hicks, 
7  Abb.  Pr.,  204. 

'  See  Androvette  t.  Bowne,  4  Abb.Pr.,  440;  s.  c,  15  How.  Pr.,  75;  Spring- 
steen V.  Powers,  4  Bobt.,  624. 

'  No.  37,  of  1884,  second  clause. 

3  if.  Y.  Code  Civ.  Pro.,  §  780. 
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preme  Court,  a  superior  city  court,  the  New  York  city  court, 
and  the  county  courts,'  requires  that  the  order  shall  contain  a  di- 
rection that  service  thereof  less  than  eight  days  before  it  is  re- 
turnable shall  be  sufficient.*  But  an  admission  of  due  service  is 
a  waiver  of  the  objection  to  the  lack  of  such  a  clause.* 

110.  Oilier  requisites.] — In  other  respects  an  order  to  show 
cause,  used  as  short  notice  of  motion,  must  contain  all  the 
requisites  of  a  notice  of  motion,  including  the  disclosure  of  the 
ground,  the  specification  of  the  irregularity  if  any,*  and  the 
statement  of  desired  relief. 

111.  Legal  effect  of  order  to  show  cause.] — An  order  to  show 
cause  is  not  to  be  regarded  for  any  purpose  as  indicating  any 
opinion  of  the  court  on  the  merits  of  the  application ;  ^  nor 
does  it  affect  the  rights  of  the  parties  in  respect  to  the  order  in 
which  they  should  be  heard  upon  the  motion.  He  who  obtains 
the  order  is  the  moving  party,  and  as  such  entitled  to  open  and 
close  the  argument.® 

E.    Sekving. 

112.  Copies  of  papers  on  whioh  motion  is  made.] — The  no- 
tice of  motion  must  be  accompanied  with  copies  of  the  affida- 
vits and  other  papers,  if  any,  which  are  relied  on  in  support  of 
the  motion.''    But  this  rule  does  not  require  service  of  papers 

'  N.  T.  Code  Oiv.  Pro.,  §  3347,  subd.  6. 

^  In  Suydam  «.  Belknap,  1  Monthly  Law  Bui.,  41,  Lawrence,  J.,  held  that 
the  omission  of  a  formal  clause  to  this  effect  may  be  supplied  by  amendment 
nunc  pro  tunc,  on  the  hearing,  to  meet  the  preliminary  objection  to  want  of 
eight  days  notice;  and  this  is  doubtless  sound  where  (as  was  probably  the 
fact  in  that  case)  the  order  is  promptly  served  as  soon  as  made.  It  should  be 
otherwise  where  service  is  delayed. 

'  Anonymous,  3  Abb.  N.  C,  51,  note. 

■•  Graham  «.  Pinckney,  7  Boht.,  147;  Coit  v.  Lambeer,  3  Code  Bep.,  79; 
Skinner  ».  jSToyes,  7  Bobt,  238;  People  ex  rel.  Tull  ».  Kenny,  3  Hun,  346. 

'  Thompson  «.  Erie  Eailw.  Co.  (No.  3),  9  Abb.  Pr.,  N.  8.,  233. 

«  K.  Y.  &  Harlem  R.  R.  Co.  «.  Mayor,  &c.,  of  N.  Y.,  1  Hilt.,  563. 

"  An  order  to  show  cause  is  equivalent  to  a  notice  of  motion.  It  merely 
shortens  the  notice  prescribed  by  law  {Oode  Pro.,  §  402)."  Per  Rapallo,  J., 
in  Court  of  Appeals,  Parmenter  v.  Roth,  9  Abb.  Pr.,  N.  S.,  386,  393. 

'  If.  Y.  Gen.  Pule  No.-  31,  of  1884;  Fitzroy  v.  Card,  1  Johns.  Gas.,  30; 
s.  c,  Ool.  &  O.  Cos.,  69 ;  G-rover  v.  Green,  id.,  190;  Brown  «.  Ricketts,  3  Johns. 
Ch..  435;  Stern  v.  Knapp,  53  Baver.  Ot.  {J.  &  8.),  14;  Steuben  County  Bank 
D.  Alberger,  75  Jf.  Y.,  179,  183;  Sutherland  v.  Bradner,  34  Sun,  519. 

As  to  the  papers  required  to  be  served  on  enumerated  motions,  see  also 
If.  Y.  Gen.  Pule  No.  40,  of  1884;  Gallt  ».  Finch,  24  How.  Pr.,  193. 

In  re  Arbitration  (Q.  B,  Biv.,  1885),  53  Law  Times  B.,  N.  8.,  101,  it  was 
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which  have  been  already,  and  within  a  reasonable  period,  served 
in  the  cause  on  the  party  to  whom  the  notice  is  given,^  or  so 
served  by  him  on  the  moving  party ;  ^  nor  does  it  apply  to  pa- 
pers which  are  on  file  in  the  cause,  unless  the  person  moved 
against  is  a  stranger  to  the  cause,  in  which  case  the  fact  that 
they  have  been  filed  does  not  dispense  with  the  necessity  of 
serving  copies.^ 

A  paper  already  served,  and  referred  to  in  the  notice  as 
having  been  served  or  filed,  and  as  one  of  those  on  which  the 
motion  is  made,  may  be  produced  on  the  hearing  in  support  of 
the  motion  without  further  proof  of  its  genuineness,  and  is 
jprima  fade  sufficient  until  its  genuineness  is  denied.* 

The  rules  applicable  to  defects  in  the  papers  served  for  the 
purpose  of  a  motion  have  already  been  stated.^ 

113.  Serving  further  papers."] — If  notice  of  motion  has 
been  served  before  expiration  of  the  time  for  due  service,  the 
moving  party  may  at  any  time  before  that  time  has  fully  ex- 
pired, serve  copies  of  further  papers,®  with  a  notice  that  the 

held  tliat  where  the  rules  required  two  full  days  between  service  of  notice 
and  hearing  of  motion,  and  that  copies  of  affidavits  relied  on  must  be  served 
with  the  notice,  but  also  declared  that  non-compliance  with  a  rule  should  not 
make  the  proceedings  void,  but  the  court  or  judge  might  set  the  proceedings 
aside  or  amend  them,  the  court  had  power  to  allow  to  be  read  affidavits, 
copies  of  which  had  been  sei-ved  less  than  two  full  days,  but  with  a  supple- 
mentary notice  that  they  would  be  relied  on. 

1  A  motion  against  one  who  is  party  to  the  suit  may  be  heard  on  a  notice 
that  it  will  be  founded  upon  copies  of  papers  already  served  upon  him.  New- 
bury ®.  Newbury,  6  How.  Pr.,  182;  s.  c,  10  If.  T.  Leg.  06s.,  53;  Van  Bent- 
huysen  ».  Stevens,  14  How.  Pr.,  70. 

*  Van  Benthuysen  v.  Stevens  (aime)  {dictum). 

5  On  a  motion  against  one  not  a  party  to  the  suit,  the  papers  to  be  used 
must  be  served  with  the  notice.    Morley  v.  Green,  11  Paige,  240. 

As  to  imperfections  in  copies  served,  see  paragraph  3,  p.  77,  of  this  Vol- 
ume. 

■■  Ripley  v.  Burgess,  2  Sill,  360.  The  rules  are  not  the  same  as  on  proving 
a  document  on  a  trial  of  an  issue.    See  Kellogg  v.  Kellogg,  6  BcM-b.,  116, 130. 

*  Pp.  76,  77  of  this  Volume ;  and  to  the  same  effect  see  Bank  of  Havana 
V.  Moore,  5  Hun,  624. 

« In  Wilcox  ®.  Howland,  6  Cow.,  576,  the  court  said:  "  Copies  of  all  sup- 
plemental affidavits  must  be  served  the  same  length  of  time  before  the  day 
for  which  the  motion  is  noticed,  as  is  necessary  for  the  service  of  the  copies 
of  the  principal  affidavits ;"  and  holding  that  a  supplemental  affidavit  served 
but  two  days  before  the  motion  day  could  not  be  received,  even  though  the 
affidavit  of  the  service  thereof  stated  an  excuse  for  not  making  an  earlier 
service,  for  the  "  excuse  would  have  warranted  a  notice  of  the  motion  for  a 
subsequent  day  in  term,  but  not  a  short  notice." 
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papers  of  which  they  are  copies  will  be  relied  oa  in  support  of 
the  motion  already  noticed ;  and  may  even  give  notice  that 
specified  relief  in  addition  to  that  mentioned  in  the  first  notice 
will  be  asked. 

In  other  words,  an  amendment  by  enlarging  the  motion  may 
be  made  by  a  supplementary  notice,  if  served  within  time  for 
an  original  notice  ;  but  an  amendment  by  substantially  chang- 
ing the  motion  should  be  made  by  an  independent  motion,  pre- 
ceded or  accompanied,  if  necessary,  by  countermanding  the 
first  motion  and  paying  costs. 

11-i.  Mode  and  time  of  service.] — The  rules  respecting 
service  of  motion  papers  are  for  the  most  part  the  same  as 
those  relating  to  notices  in  the  cause,  and  other  papers,  and  are 
stated  in  treating  of  the  subject  of  Seevice. 

It  is  only  necessary  here  to  say  that  the  rule  allowing  or- 
dinary papers  to  be  served  by  mail,  provided  double  time  is 
allowed,  does  not  apply  to  orders  to  show  cause  used  as  a  short 
notice  of  motion.  The  usual  clause  declaring  that  service  a 
specified  period  before  the  return  day  shall  be  sufficient,  means 
personal  or  actual  service.' 

V.    BEINGING    ON    THE    MOTION,    AND    THE    HEARING. 

115.  Countermanding  notice  of  motion.'] — If  a  party  de- 
sires to  countermand  his  notice  of  motion,  he  has  a  right  to 
do  so  on  tendering  motion  costs.  If  he  countermands  without 
tendering  costs,  it  is  proper  for  the  other  party  to  attend  and 
take  an  order  in  his  absence  granting  costs  upon  not  appearing, 
and  if  he  appears  it  is  in  the  discretion  of  the  court  to  grant 
costs  irrespective  of  the  merits  of  the  motion.* 

If  a  moving  party  has  embraced  two  distinct  matters  in  his 

'  Marcele  v.  Saltzman,  66  How.  Pr.,  305  (where  such  an  order  directed  to 
be  served  within  two  days  was  held  improperly  served  by  mail,  even  though 
mailed  over  four  days  before  the  return  day,  and  received  two  days  before 
that  time). 

5  Walkinshaw  v.  Perzel,  7  Bobt.,  606,  s.  c,  32  How.  Pr.,  310;  Bates  v. 
Jaines,  1  Duer,  668.  And  this  is  the  practice  in  the  New  York  Superior 
Court. 

In  Lisher  v.  Parmelee,  1  Wend.,  83,  the  court  held  that  a  party  counter- 
manding his  notice  because  the  o  beet  of  his  motion  had  been  effected,  should 
not  be  charged  with  costs. 
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notice  of  motion,  he  may  countermand  the  notice  as  to  either, 
without  paying  costs,  leaving  the  motion  to  proceed  as  if  it 
had  originally  contemplated  only  the  remaining  object.* 

116.  Counter-Emotion.] — A  party  against  whom  a  motion  is 
made  who  desires  affirmative  relief  against  the  moving  party, 
and  finds  it  not  practicable  to  give  notice  or  obtain  an  order 
to  show  cause  returnable  on  the  same  day,  should  either  make 
a  counter-motion,  and  may  then,  upon  the  hearing  of  whichever 
comes  on  first,  ask  to  have  both  heard  together ;  or  he  may 
serve  a  notice,  if  he  can  do  so  in  time,  that  if  his  adversary's 
motion  be  granted  he  will,  in  opposing  the  motion,  ask  that 
specified  affirmative  relief  should  be  granted  to  him.^ 

If,  however,  the  relief  asked  in  such  counter-motion  is  not 
founded  wholly  on  the  moving  papers  of  his  adversary,  it  will 
be  error  to  grant  it  without  giving  the  moving  party  ade- 
quate opportunity  to  meet  and  answer  the  papers  which  are 
relied  on  in  support  of  it.^ 

117.  Extension  of  time.] — If  the  extension  of  time  fixed  by 
notice  or  order  to  show  cause  for  the  hearing  of  a  motion  is 
taken  by  stipulation,  care  should  be  used  to  provide  in  the 
stipulation  for  a  proper  return  day,  or  for  bringing  on  the  mo- 
tion on  short  notice  or  otherwise  as  may  be  convenient,  for 
an  extension  out  of  term  does  not  entitle  the  moving  party 
to  take  a  default  on  the  next  motion  day  without  further  notice.* 

118.  Consent  as  to  place  of  hearing.] — The  attorneys  (or  in 
open  court  the  counsel ')  may  by  consent  waive  an  objection 
that  the  motion  in  the  Supreme  Court  was  noticed  for  a 
wrong  county ;  or  fix  on  any  county  as  the  place  in  which 
it  shall  be  heard,  irrespective  of  the  place  for  which  it  was 

'  Walkinshaw  v.  Perzel,  7  Bobt.,  606. 

"  Clark  ®.  Clark,  11  Abb.  2^.  0.,  333. 

3  Garcie  v.  Sheldon,  3  Barb.,  232. 

For  the  rule  in  this  respect  applicable  to  a  motion  to  vacate  an  injunction 
upon  giving  security,  made  on  the  return  of  an  order  to  show  cause  why  it 
should  not  be  continued,  see  Metropol.  Elev.  R.  R.  Co.  ■».  Manhattan  Elev.  R.  R. 
Co.,  11  JDaly,  367  (where  it  was  held  that  such  a  counter  application  made 
after  argument,  but  before  decision,  might  be  deemed  as  made  "  upon  the 
hearing  "  of  the  motion). 

*  Rogers  v.  Toole,  11  Paige,  212. 

=  See  paragraph  89,  page  152,  and  Stiptilations. 
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or  ought  to  have  been  noticed,^  subject,  of  course,  to  the  dis- 
cretion of  the  court  to  decline  to  hear  the  motion  because 
not  brought  on  in  a  county  appropriate  to  the  place  of  trial. 

119.  Effort  to  remove  motion.'] — After  a  special  term  mo- 
tion has  been  noticed,  though  for  a  proper  place,  the  court  have 
power  to  require  the  moving  party  to  show  cause,  at  another 
proper  place,  why  the  motion  should  not  be  heard  at  the  latter 
place ;  but  this  is  questionable  practice,  and  if  the  motion  has 
been  initiated  by  order  to  show  cause,  it  is  irregular  to  take  a 
counter-order  to  show  cause  changing  the  place  of  hearing ;  and 
a  default  taken  at  the  place  to  which  the  adversary  seeks  to  re- 
move the  motion,  upon  the  return  of  his  adverse  order  to  show 
cause,  should  be  vacated.^ 

120.  Transfer  hy  judge.] — ^Where  notice  of  a  motion  is 
given,  or  an  order  to  show  cause  is  returnable,  before  a  judge, 
out  of  court,  who,  at  the  time  fixed  for  the  motion,  is  or  will 
be  absent,  or  unable,  for  any  other  cause,  to  hear  it,  the  mo- 
tion may  be  transferred,  by  his  order  made  before  or  at  that 
time,  or  by  the  written  stipulation  of  the  attorneys  for  the 
parties,  to  another  judge,  before  whom  it  might  have  been 
originally  made.' 

121.  Adjourrmient  of  court  to  chambers.] — It  is  not  uncom- 
mon to  adjourn  a  special  term  to' the  chambers  of  the  judge 
holding  it ;  and  it  is  held  that  ex  parte  motions  before  the 
court  can  be  heard  at  such  adjourned  term ;  but  a  motion 
which  cannot  be  entertained  except  by  the  court  on  notice,  can- 
not be  so  heard  unless  by  consent  of  all  the  parties.* 

122.  Notes  of  issue.] — By  special  rule  of  the  Supreme 
Court' on  motions  noticed  for  the  special  term  and  chambers 

1  Rice  ■».  Ehele,  65  Barb.,  185  (holding  that  such  a  waiver  does  not  impair 
the  right  to  appeal  from  an  order  made;  reVd  on  another  ground  in  55  JS. 
T.,  518. 

5  Thompson  ».  Erie  Ry.  Co.,  9  Abb.  Pr.,  JHf.  S.,  233. 

3  m  Y.  Code  Civ.  Pro.,  §  771. 

*  Matter  of  Wadley,  39  Hun,  13  (reversing  an  order  granting  a  motion,  on 
the  ground  that  the  order  to  show  cause  had  been  made  returnable  at  such 
adjourned  term  at  chambers). 

'  Ev,n'i  Ed,.  Bules,  1884,  p.  389. 


a 
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teld  iu  the  city  of  New  York,  notes  of  issue  for  the  first  and 
third  Monday  motion  calendar  must  be  filed  with  the  clerk  at 
chambers  on  or  before  the  Friday  preceding  such  first  or  third 
Monday,  and  must  state  the  nature  of  the  motion,  so  that  they 
may  be  properly  classified  on  the  calendar.  The  clerk  is  direct- 
ed to  require  the  exhibition  to  him  of  an  order  to  show  cause 
before  accepting  a  note  of  issue  for  any  other  day  than  the  first 
or  third  Monday.  For  the  general  term,  notes  of  issue  must 
be  filed  eight  days  before  the  first  Monday.* 

123.  Preference.] — If  there  are  grounds  not  appearing  in 
the  papers  for  claiming  a  preference  upon  the  calendar,  special 
application  should  be  made  for  the  preference.^ 

124.  Striking  from  the  calendar.] — To  strike  a  cause  from 
the  calendar  and  take  judgment  for  failure  to  serve  papers  for  an 
enumerated  motion,  four  days  notice  of  motion  must  be  given.* 

125.  Default  of  pa/rty  moved  against^ — If  a  party  to  whom 
due  notice  of  motion  has  been  given  does  not  appear  to  oppose, 
the  moving  party  is  entitled  (except  on  motions  for  judgment 
in  matrimonial  causes)  to  take  at  a  time  and  place  *  covered  by 
his  notice,' the  order  or  judgment  moved  for  (but  no  more  than 
moved  for  ^)  on  proof  of  due  service  of  the  notice  or  order  to 
show  cause,  and  other  papers  required  to  be  served,  unless  the 
court  otherwise  direct;'  that' is  to  say,  that  a  default  on  a  mere 

1  JT.  T.  Gen.  Rule  No.  39,  of  1884.  Tor  other  courts  the  special  rules 
should  he  consulted. 

'•'  N.  T.  Code  Civ.  Pro.,  793. 

2  N.  Y.  Qen.  Rule  No.  40,  of  1884 ;  Townsend  v.  Wheeler,  4  Wend.  196 
and  cases  cited. 

*  Cobb  V.  Lackey,  3  Abb.  Pr.,  158 ;  s.  c,  4  Lv^r,  673. 

'  See  paragraphs  92-94  as  to  the  requisites  and  effect  of  the  specifications 
of  time  and  place. . 

Where  a  motion  is  noticed  for  a  day  out  of  an  appointed  term,  it  must  be 
brought  on  on  the  day  specified.  And  where  the  moving  party  does  not  ap- 
pear on  that  day,  he  is  not  entitled  to  his  motion  by  default  on  a  subsequent 
day.    Vernovy  i>.  Tauney,  3  How.  Pr.,  359. 

«  Ohly  ».  Ohly,  11  WeeUy  Big.,  139. 

■"  Anderson  i>.  Johnson,  1  Sandf.,  713 ;  s.  c,  1  Code  R.,  95  (error  to  insert 
in  order,  by  default,  requiring  party  to  appear  and  be  examined  as  a  witness, 
a  direction  that  his  pleading  be  struck  out  and  judgment  by  default  entered  if 
he  failed  to  obey,  because  the  notice  did  not  ask  such  direction). 

For  other  iUastrations  see  paragraphs  98  and  163. 
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motion  does  not  give  the  party  an  absolute  right  to  his  order, 
except  it  be  in  a  case  where  the  statute  gives  the  right. 

The  court  or  judge  will  not  grant  an  order  on  default  if  the 
notice  or  service,  or  proof  of  service,  is  insufficient ;  but  if  a  de- 
fect in  this  respect  escapes  the  notice  of  the  court  or  judge  the 
order  granted  on  default  will  not  be  void,  and  must  be  obeyed, 
unless  the  defect  is  jurisdictional. 

And,  although  it  is  almost  a  matter  of  course  to  open  de- 
faults on  motions,  on  any  excuse  being  shown,*  yet  the  disregard 
of  a  notice  in  reliance  on  the  court  discerning  a  defect  in  the 
notice  or  service,  is  not  always  excused. 

126.  Default  of  moving  party.] — On  anon-enumerated  mo- 
tion, the  remedy  of  the  party  moved  against,  for  the  failure  of 
the  moving  party  to  appear,  is  to  take  an  order  against  the  mov- 
ing party  for  costs  for  not  appearing. 

He  is  not  entitled  to  an  order  denying  the  motion,^  unless  it 
may  be  by  virtue  of  some  special  rule  *  or  statute. 

Except  in  the  first  department,  a  party  attending  pursuant  to 
notice  to  oppose  a  non-enumerated  motion  at  general  term  ma/, 
if  it  be  not  made  on  the  day  for  which  it  is  noticed,  unless  the 
court  otherwise  order,  at  the  close  of  that  order  of  business, 
take  an  order  against  the  party  giving  the  notice,  for  costs  of 
attending  to  oppose.* 

127.  Adjournment  for  further  jprepa/ration.] — A  party  is 
entitled  to  reasonable  time  for  preparation  to  oppose  a  motion 
when  excuse  for  non-readiness  and  due  diligence  are  shown.* 

'  Thompson  v.  Erie  Ry.  Co.,  9  AbK  Pr.,  N.  8.,  333,  239. 

'  Thompson  v.  Erie  Ry.  Co.  (above).  Otherwise  as  to  enumerated  motions. 
See  paragraph  3,  p.  103,  of  this  Volume. 

^  Thus  the  special  term  rules  of  Albany  county  provide  that  if  non-enu- 
merated motions  are  not  brought  on,  on  the  day  for  which  they  are  noticed, 
or  as  soon  thereafter  as  they  are  heard,  the  party  opposing  the  motion  shall 
be  entitled  to  a  rule  denying  the  motion,  with  costs  (liule  10). 

*  M  Y.  Gen.  Rule  Ko.  43,  of  1884. 

5  Ohly  «.  Ohly.  11  Weekly  Dig..  129;  aUtr.  s.  c,  11  Beporter,  62  (absence  of 
defendant  whose  affidavit  was  needed  by  his  counsel  in  order  to  oppose  the 
motion  being  shown,  order  refusing  to  open  default  was  reversed). 

Where  counsel  asked  an  adjournment  merely  for  the  purpose  of  consult- 
ing with  his  client  as  to  the  expediency  of  striking  out  a  part  of  the  affidavit 
of  his  client  which  he  produced,  the  court  refused  the  postponement,  saying 
that  the  affidavit  must  be  taken  to  be  true,  and  that  the  reasons  for  usually 
granting  an  adjournment  in  order  to  adduce  further  proof  do  not  apply  to 
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But  an  application  for  postponement  does  not  entitle  the 
party  to  it  as  matter  of  right,  unless  the  grounds  of  the  appli- 
cation are  substantiated  by  affidavit.'' 

128.  Reservation  of  objecUons  upon  adjournment.'] — If  it 
be  desired  to  reserve  the  right  to  object  to  the  jurisdiction  of 
the  person,  or  to  the  notice,  or  to  the  service,  or  to  the  power  of 
the  court  or  judge  to  hear  the  particular  motion,  the  terms  of 
the  stipulation  or  order  adjourning  should  be  expressed  with 
sufficient  distinctness  to  avoid  waiving  any  of  these  objections.* 

129.  Prelimma/ry  oijectdons.] — Technical  objections  to  the 
making  or  bringing  on  the  motion  must  be  stated  in  opposition, 
before  the  merits  pf  the  motion  are  opened ;  ^  and  technical  ob- 
jections to  any  particular  paper  must  be  stated  in  opposition  to 
receiving  it,  before  the  paper  is  read  in  support  of  his  case  by 
the  party  relying  on  it.^ 

Technical  objections  not  disclosed  on  the  face  of  the  papers, 
must  be  stated  in  opposition  as  soon  as  the  fact  comes  to  the 
notice  of  the  objector. 

Objections  to  the  power  of  the  court  or  judge  to  entertain 
the  motion  are  within  this  rule,  if  founded  on  defect  of  notice 
or  service  ;  that  is  to  say,  if  analogous  to  objection  to  a  failure  to 
acquire  jurisdiction  of  the  person. 

an  application  for  time  to  consider  on  -withdrawing  proof  (People  ®.  Freer,  1 
Oai.,  485). 

'  Cagney  v.  Fisher,  34  Bun,  549. 

The  principle  applicable  on  contests  as  to  postponement  on  important 
motions  is  more  fully  evolved  in  the  statement  in  Abb.  Tr.  Brief,  pp.  3-13,  as 
to  applications  to  postpone  trial. 

^  See  paragraphs  101  and  129. 

2  Roosevelt  v.  Dean,  3  Cai.,  105;  s.  c.  Col.  &  O.  Cos.,  460  (objection  to  en- 
titling of  motion  papers  held  waived). 

It  seems  to  have  been  held  in  Larkin  ®.  Steele,  35  Hun,  354,  that  appear- 
ance, pursuant  to  an  order  to  show  cause,  granted  by  a  judge  who  had  no  au- 
thority to  grant  it,  is  equivalent  to  appearance  on  due  notice,  for  the  purpose 
of  enabling  the  court  to  act  on  the  motion;  except  that  if  the  notice  be  ob- 
jected to  the  objector  cannot  be  charged  with  costs  of  the  motion. 

But  this  cannot  be  deemed  authority  for  holding  that  one  who  is  present 
and  responds  merely  to  object  to  defect  of  notice  or  order  to  show  cause,  sub- 
jects himself  to  an  order,  as  if  he  had  due  notice,  though  without  costs;  for 
by  not  appearing  he  takes  the  risk  of  the  judge  granting,  without  noticing 
the  defect,  an  order  which  will  be  binding  on  him  for  not  appearing. 

■■  Plymptona.  Bigelow.ll  Alb.  N.  C,  180;  Mix  v.  Andes  Ins.  Co.,  74  JST.  T., 
53;  s.  c,  30  Am.  B.,  360;  rev'g  9  Hun,  397  (objections  that  aflSdavit  was  not 
properly  certified). 
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The  objections  deemed  waived  by  omission  to  state  them  as 
preliminary  are  only  those  which  might  if  sustainable  have  pre- 
vented the  hearing  of  the  motion,  or  the  reception  of  the  paper 
to  which  the  objection  relates. 

130.  — reserving  decision.] — The  party  raising  a  prelimi- 
nary objection  has  not  a  right  to  insist  on  its  being  deter- 
mined preliminary  to  a  hearing  of  the  merits ;  but  the  court 
has  a  discretion  to  reserve  its  decision  and  hear  the  motion  on 
its  merits. 

If  the  court  reserves  its  decision  on  a  preliminary  objection, 
and  postpones  hearing  the  merits  meanwhile,  its  decision 
against  the  objection  and  requiring  the  party  moved  against  to 
appear  is  binding  if  he  (or  his  attorney,  as  -the  case  may  re- 
quire) has  actual  notice,  although  a  formal  order  on  such 
decision  be  not  entered  and  served.^ 

131.  Moving  jparty  to  le  confined  to  pwpers  he  has  served.'] 
— The  moving  party  should  be  confined  to  the  papers  he  has 
seasonably  served,  and  cannot  produce  others  in  support  of  his 
motion  in  the  first  instance. 

In  order  to  get  in  additional  papers  against  objection  he 
must  either  wait  till  his  adversary  has  produced  his  opposing 
papers,  and  then  offer  them  as  supplemental  afiBdavits,  or  he 
must  ask  an  order  to  show  cause  founded  on  his  additional  pa- 
pers, or  give  a  new  notice,  or  get  an  adjournment  as  equivalent 
to  notice. 

132.  Moving  party  to  he  confi/ned  to  specified  grounds.] — 
Where  there  are  several  grounds  upon  which  a  motion  may  be 
granted,  the  moving  party  may  be  confined  upon  the  hearing  to 
those  which  he  has  stated  in  his  moving  papers.^ 

'  Baker  ®,  Stephens,  10  Abb.  Pr.,  JV.  8.,  1. 

^Bowman  ®.  Sheldon,  5  Sandf.,  657.  Duer,  J,  says:  "If  urelevancy 
were  the  only  ground  upon  which  a  motion  [as  here]  to  strike  out  parts  of  a 
pleading  could  be  sustained,  the  omission  to  state  the  ground  in  the  notice  I 
should  hold  to  be  immaterial;  but  where  there  are  several  grounds  upon 
which  a  motion  may  be  granted,  those  upon  which  the  moving  party  means 
to  rely  must  be  distinctly  stated,  either  in  the  notice  or  in  the  affidavits  that 
accompany  it,  and  to  the  grounds  thus  stated  the  party  will  be  confined  on  the 
hearing.  I  consider  this  to  be  the  established  practice,  and  the  rule  is  in  itself 
so  reasonable  and  just  that  I  have  no  inclination  to  depart  from  it." 

So  on  a  motion  to  vacate,  noticed  on  the  ground  of  irregularity  merely. 
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133.  Opposing  papers?^ — Papers  to  oppose  a  motion  must 
be  entitled  ; '  and  in  general  the  same  rules  apply  to  their  form 
as  to  the  papers  in  support  of  a  motion.' 

134.  Counter-affida/vits.'\ — The  party  moved  against  has  a 
right  to  read  counter  affidavits  ^  in  opposition  upon  the  merits, 
in  denial,  or  in  avoidance,  or  ia  impeachment  of  the  credibility 
of  the  affidavits  of  the  moving  party,  and  previous  service  of 
such  counter-affidavits  is  not  necessary. 

The  court  have  power  to  receive  counter-affidavits  also  as  to 
incidental  facts  not  relevant  to  the  merits  of  the  motion,  but 
relied  on  by  a  moving  party  as  rendering  his  motion  proper, 
such  as  an  excuse  for  delay  in  moving.*  But  counter-affidavits 
to  contradict  the  fact  of  merits  stated  in  the  oath  to  merits  are 
not  received.* 

Counter-affidavits  cannot  against  objection  be  produced  after 
the  party  offering  them  has  opened  his  case,  or  has  suffered  the 
moving  party  to  commence  his  argument ;  but  the  court  may  re- 
lieve the  party  from  a  slip  in  this  respect. 

135. mvpeaching  affiwnfs  credibility.'] — The  credibility 

of  any  affidavit  may  be  impeached  by  opposing  affidavits  to  facts 
which  would  be  admissible  on  a  trial  for  the  purpose  of  im- 
peaching the  affiant  as  a  witness.®     When  such  affidavits  are 

the  mover  is  not  entitled  to  appeal  to  the  favor  of  the  court  on  the  merits. 
Asinari  v.  Volkening,  %Abb.  N.  C,  454. 
'  Atwater  v.  Williams,  3  How.  Pr.,  274. 

=  See  article  on  Apfidatits,  p.  20  of  this  Volume,  and  paragraph  77  at 
p.  145. 

2  Campbell  v.  Grove,  2  Johns.  Cos.,  104  (where  it  was  held  that  counter- 
affidavits  could  be  read  to  oppose  a  motion,  even  though  copies  had  not  been 
served).    Hart  v.  Faulkener,  5  Johns.,  363. 

*  Quin  ».  Riley,  3  Johm.,  249. 

8  Hanford  v.  McNair,  2  Wend.,  286 ;  Lathrop  ®.  Hicks,  3  Dough,  223, 237. 

So  it  was  held  at  common  law  that  on  an  apphcation  to  be  discharged,  on 
filing  common  ball,  counter-affidavits  are  admissible  in  the  discretion  of  the 
judge;  but  where  plaintiff  swears  positively  to  a  debt,  it  would  be  improper 
to  receive  them.    Welsh  s.  Hill,  2  Johm.,  100. 

But  a  positive  affidavit  of  indebtedness  may  be  avoided— «.  g.,  by  showing 
an  insolvent  discharge.    Jordan  v.  Jordan,  6  Wend.,  524. 

«  Francis  v.  Church,  Clarke,  475;  Callen  v.  Kearny,  3  Cow.,  529. 

Same  rule  as  to  person  named  as  a  newly  discovered  witness  in  affidavits 
to  move  for  new  trial.  Pomroy  v.  Columbian  Ins.  Co.,  3  Cai.,  259;  Williams 
».  Baldwin,  18  Johns.,  489 ;  Fleming  v.  HoUenback,  7  Ba/rb.,  271,  276. 

For  somewhat  conflicting  cases  on  impeachment,  see  Ritter  v.  Stutts  8 
Ired.  Eq.  (iV.  C),  240,  People  «.  Robertson,  26  How.  Pr.,  90:  Perez  v  Stata 
10  Tex.  App.,  327. 
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received  the  party  whose  affiant  is  impeached  should  be  allowed 
opportunity  to  produce  counter-affidavits.^ 

136.  Additional  affidavits  on  hehalf  of  moving  party.] — If 
the  adverse  party  has  produced  no  counter-affidavits,  or  only 
such  as  go  to  negative  matter  in  the  moving  affidavits,  the 
moving  party  cannot,  against  objection,'  produce  further 
affidavits  which  have  not  been  served.* 

If  the  adverse  party  has  produced  counter-affidavits  setting 
up  new  matter  in  avoidance  of  matter  in  the  moving  papers, 
the  moving  party  may  produce  new  affidavits  rebutting  such 
new  matter  *  by  denial  or  avoidance ;  but  not  new  affidavits  in 
support  of  his  original  application.     Opposition,  whether  by 

'  Merritt  «.  Baker,  11  How.  Pr.,  456;  Clark  ».  Frost,  3  Vai.,  125{dictum). 

Contra,  Callen  v.  Kearny,  2  Cow.,  529. 

But  a  party  cannot  indirectly  support  the  character  of  his  impeached  affi- 
ant by  introducing  further  affidavits  to  prove  the  truth  of  his  affiant's  state- 
ments, as  this  would  violate  the  rule  that  an  affidavit  (not  duly  served)  cannot 
be  received  in.  support  of  the  original  motion.     Clark  ».  Frost,  3  Cai.,  135. 

°  Failure  to  object  to  supplementary  affidavits  may  be  treated  by  the  ap- 
pellate court  as  a  waiver  of  the  right  to  object. 

Kibbe  «.  Wetmore,  81  Bun,  424  (affirming  an  order  which  was  sustainable 
only  on  such  affidavits). 

3  WUcox  t>.  Howland,  6  Cow.,  576  (where,  refusing  to  receive  supplement- 
ary affidavits  not  served  in  time,  the  court  said:  "  Copies  of  all  supplemental 
affidavits  must  be  served  the  same  length  of  time  before  the  day  for  which 
the  motion  is  noticed  as  is  necessary  for  the  service  of  the  copies  of  the  prin- 
cipal affidavits  "). 

Campbell  v.  Grove,  2  Johns.  Cos.,  104;  Bergen  v.  Boerum,  3  Cai.,  256 
(where  it  was  held  that  an  affidavit  containing  new  matter  cannot  be  read  in 
support  of  a  motion,  though  the  facts  in  it  were  not  known  till  the  day  of 
bringing  it  on).  .  .       ,       . 

Frost  ■».  Flint,  3  How.  Pr.,  74  (rule  applied  to  the  certificate  of  a  clerk  m- 
tended  to  be  used  as  evidence,  but  not  served). 

Powell  V.  Clark,  5  Abb.  Pr.,  70;  Jacobs  v.  Miller,  10  Hun,  230. 

But  under  special  circumstances  it  is  within  the  discretion  of  the  court  to 
receive  an  affidavit  in  support  of  the  allegations  of  the  original  papers  when  a 
departure  from  the  rule  is  deemed  necessary  to  prevent  injustice.  Jacobs  «. 
Miller(per  Brady,  J.)(«&o«6).  .  .   . 

In  Oagney  «.  Fisher,  34  Hun,  549,  upon  a  motion  to  continue  an  injunc- 
tion, the  court  denied  the  plaintilE's  application  for  leave  to  submit  further 
affidavits  in  support  of  the  injunction,  holding  that  such  an  application  is  ad- 
dressed to  the  discretion  of  the  court,  and  is  not  to  be  granted  as  a  matter  of 
right. 

In  Zellenkofl  v.  Collins,  23  Hun,  156, 158,  it  was  held  that  upon  a  motion 
to  vacate  an  injunction  "  upon  the  papers  on  which  it  was  granted,"  the  mov- 
ing party  might  in  furtherance  of  justice  read  the  affidavits  which  were  the 
sources  of  information  in  support  of  the  allegations  necessarily  made  upon 
information  and  belief  in  the  complaint  upon  which  the  injunction  had  been 
granted. 

*  See  cases  under  next  paragraph. 
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denial  or  by  new  matter,  does  not  entitle  him  to  bolster  up  his 
original  allegations  by  fresh  proof. 

137.  New  matter  in  oAioidance.] — New  matter  in  avoidance, 
proceeding  from  either  side,  may  always  be  met  by  denial  or 
avoidance ;  ^  but  this  right  is  subject  to  the  power  of  the  court 
to  refuse  to  prolong  a  proceeding  on  motion  by  allowing  an 
indefinite  series  of  aflSdavits. 

138.  Oral  demurrer. 1 — Although  the  court  have  power  to 
deny  a  motion  on  the  ground  that  the  action  itself  is  not  sus- 
tainable, the  defendant  has  not  a  right  to  insist  that  such 
objection  be  heard  and  considered  on  a  mere  interlocutory 
motion,''  except  in  those  cases  where  the  law  requires  moving 
papers  to  show  the  existence  of  a  cause  of  action. 

139.  Oiject/ion  that  party  moving  or  apposvng  is  m  cyn- 
tempt.'] — The  fact  that  the  moving  party  is  in  contempt  is  a 
sufficient  ground  for  refusing  to  hear  his  motion  in  the  same 
cause  in  which  he  committed  the  contempt,'  if,  or  in  so  far  as 
the  motion  invokes  the  favor  of  the  court,^  or  asks  an  aggressive 
proceeding  against  his  adversary. 

But  he  is  entitled  to  move  to  vacate  for  irregularity  or  nullity 
the  order  or  judgment  which  he  is  charged  in  contempt  with 
disobeying  ;  for  if  he  is  entitled  to  have  it  set  aside  as  of  right, 

'  Shearman  v.  Hart,  14  Abb.  Pr.,  358 ;  Schennerhom  t>.  Van  Voast,  5  How. 
Pr.,  458,  460;  Powell  ».  Clark,  5  Abb.  Pr.,  70  (dictum);  Jacobs  ».  Miller,  10 
Hun,  230  (dictwm),  per  Brady,  J.  See  also  Hardt  ®.  Liberty  Hill  Mining  Co., 
27  Fed.  B.,  789. 

If  anything  contrary  to  the  rule  above  stated  was  decided  in  Shearman 
«!.  Hart  {above),  that  decision  must  be  regarded  as  in  so  far  unsound. 

'Draper  v.  Heningsen,  16  How.  Pr.,  281  (where  the  court  said:  "The 
principle  upon  which  it  [such  an  objection]  would  be  allowed  would  admit  a 
party  to  take  the  same  objection  upon  any  interlocutory  motion  in  the  cause, 
such  as  for  a  commission,  which  would  not  be  justifiable). 

Banks  ».  Maher,  2  Bosw.,  691  (where,  overruling  such  an  objection,  the 
court  said-  It  "  cannot  be  taken  as  an  answer  to  every  motion  that  the  plaint- 
iff may  make  in  the  ordinary  course  of  proceeding  after  the  action  is  at  issue 
on  issues  of  fact.  It  is  no  answer  to  a  motion  for  a  commission  *  «  *  or 
to  any  of  the  ordinary  motions  made  in  the  progress  of  a  trial "). 

»  See  Marshall  v.  Marshall,  2  Hun,  288,  257;  U  c,  4  8upm.  Gt.  (T.  &  0.), 
449.  "With  the  main  point  ruled  in  this  case  compare  Van  Voorhis  u  Brint- 
nall,  86iV:  F.,  18. 

■•  1  Abb.  N.  T.  Big.  {new  ed.),  pp.  162-188. 
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he  may  move  notwitlistanding  the  charge  of  contempt.^  And 
he  is  entitled  to  make  or  to  resist  any  motion  so  far  as  necessary 
to  protect  his  strict  legal  rights.* 

140.  Right  to  (ypen  mid  close.] — The  general  rule  that  the 
moving  party  is  entitled  to  open  and  close,  is  equally  applicable 


'  Matter  of  Steinert,  24  Hun,  346 ;  Spratt  v.  Huntington,  2  Run,  341;  s.  c, 
4  Sapm.  Ot.  (T.  &  G.),  651. 

''  This  is  the  modern  rule.  Brinkley  ii.  Brinkley,  47  N.  Y.,  40,  49,  holding 
that  "  a  party  in  contempt,  and  until  he  is  purged  of  it,  will  not  be  permitted 
to  ask  for  the  favor  of  the  court,  nor  to  take  any  aggressive  proceedings  against 
his  adversary ;  but  that  it  is  his  right  to  take  measures  to  protect  himself,  and  to 
make  any  motion  designed  to  show  that  the  order  adjudging  him  in  contempt 
was  erroneous.  He  may  move  to  discharge  the  order,  though  in  contempt  for 
not  obeying  it."  "A  party  in  contempt  is  not  deemed  by  the  courts  an  out- 
law, nor  do  courts  disregard  his  legal  rights  pending  proceedings  to  punish 
him.  The  rule  seems  to  be  that  while  in  contempt  the  courts  will  not  grant 
him  any  favors,  but  will  see  that  his  legal  rights  are  protected." 

B.  p.,  Kaehler  ii.  Dobberpuhl,  56  Wise,  497,  where  the  court  held  that  be- 
ing in  contempt  is  not  alone  and  irrespective  of  merits  a  reason  for  denying  a 
motion  to  dissolve  the  injunction 

So  in  Wilson  «.  Bates,  3  Mylne  &  C,  197,  which  sustained  an  order  attach- 
ing defendant  for  not  answering,  although  plaintifE  was  in  contempt  by  non- 
payment of  costs.  Ld.  Ch.  Cottenham  said :  "  It  may  be  generally  true,  that 
a  party  in  contempt  cannot  be  heard  to  make  a  motion,  but  he  is  permitted  to 
be  heard  upon  a  motion  to  get  rid  of  that  contempt.  *  *  *  It  is  well  set- 
tled also  that  he  has  a  right  to  be  heard  in  his  defense  and  in  opposition  to 
those  proceedings."  Held,  further,  a  plaintiff  in  contempt  "  still  has  a  right 
to  the  process  of  the  court  to  compel  an  answer  or  to  prosecute  his  suit,  if  the 
defendant  does  not  apply  specially  that  proceedings  may  be  stayed." 

There  are  other  authorities,  however,  that  recognize  only  the  right  to  apply 
to  purge  the  contempt,  or  to  set  aside  the  violated  order  for  irregularity.  See 
Hazard  «.  Durant.  11  B.  I.,  195,  201  (1875) ;  Evans  ».  Van  Hall,  Ola/rhe,  17, 
23;  Wallis  ».  Talmadge,  10  Paige,  443. 

In  e.  Ld.  Gort,  1  Hogan,  77,  it  was  held  that  a  party  in  contempt 

will  not  be  allowed  to  oppose  relief  sought  by  plaintiff,  by  contradicting  the 
allegations  in  his  bill,  or  bringing  forward  any  defense,  or  alleging  new  facts; 
neither  will  he  be  heard  by  affidavit,  except  it  be  made  with  a  view  of  purg- 
ing his  contempt.  But  he  may  be  heard  to  direct  the  attention  of  the  court  to 
any  error  or  insufficiency  in  the  plaiatiff's  own  case,  as  made  by  the  bill,  as 
for  example,  if  it  should  appear  by  the  bill  that  plaintiff's  charge  only  ex- 
tends over  White  Acre,  and  the  plaintiff,  by  motion,  sought  a  receiver  over 

To  the  same  effect  are  Mussina  v.  Bartlett,  8  Porter  (17  Ala.),  277 ;  King 
V.  Bryant,  3  Mylne  &  G.,  191. 

So  in  State  v.  Clerk  of  Bergen,  1  Butch.,  309,  where  a  rescued  defendant 
moved  to  set  aside  the  order  for  bail  on  the  ground  of  insufficiency  of  proof, 
the  court  say:  "  A  preliminary  question  arises  whether  the  defendant  *  *  * 
has  a  right  to  be  heard  on  this  motion.  *  *  *  While  in  contempt  he  has 
no  standing  in  the  court  whose  process  he  resists  and  whose  authority  he  con- 
temns, and  is  not  entitled  to  be  relieved  by  that  court.  *  *  *  He  should 
have  submitted  to  arrest,  given  bail,  and  then  sought  relief.  Being  m  con- 
tempt, we  cannot  look  into  the  merits  of  the  order,  or  of  the  proofs  on  which 
it  is  founded." 
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to  a  motion  brought  on  by  order  to  sliow  cause,  as  to  one 
brought  on  by  notice.* 

141.  Amending  moving  papers.] — The  court  or  judge  have 
power,  on  a  contested  motion,  to  amend  the  notice  of  motion  or 
order  to  show  cause,  provided  that  if  it  be  amended  in  any  re- 
spect which  would  operate  to  deprive  the  party  moved  against 
of  due  notice,  either  of  the  relief  sought  or  the  facts  alleged  as 
the  ground  thereof,  an  adjournment  equivalent  to  notice  should 
be  given,  or  an  order  to  show  cause  made  anew.^ 

The  rules  as  to  amending  affidavits  have  already  been 
stated.^ 

142.  StriMng  out  from  papers.'] — ^The  court  may  on  applica- 
tion of  either  party,  or  of  its  own  motion,  order  scandalous  or 
impertinent  matter  to  be  expunged  from  a  paper  read  on  a 
motion ;  *  or  may  direct  the  paper  containing  such  matter  to  be 
suppressed.^  In  either  case  the  court  may  charge  the  attorney 
or  party  presenting  it  with  costs.^ 

Such  application  may  be  made  immediately  upon  the  offer 
to  read  the  objectionable  matter,  without  previous  notice  of 
intention.     It  is  not  waived  by  being  delayed  until  then.' 

143.  Marking  papers  used.] — Upon  appeal  from  an  order, 
controversy  often  arises  as  to  whether  a  particular  paper  was 
before  the  court  below  on  the  motion.  Hence  it  is  a  convenient 
safeguard  to  have  the  papers  used  marked  by  the  judge. ^  They 

'  N.  T.  ifc  Harlem  E.  K.  Co.  v.  Mayor,  &c.,  of  N.  T.,  1  mit,  562. 

"  This  ought  not  to  be  done  except  in  furtherance  of  justice,  and  where  it 
may  save  the  time  of  the  court  rather  than  turn  the  party  over  to  a  fresh  mo- 
tion. 

^  Pages  39  and  57  of  this  Volume. 

*  Powell  V.  Kane,  5  Paige,  265;  afQ'g  3  Hdw.,  450;  Be  Miller  (Chan.  Div., 
1884),  51  Law  Times  B.,  If.  S.,  853.  See  also  p.  93  of  this  Volume  and  cases 
cited. 

'  Opdyke  «.  Marble,  18  Abi.  Pr.,  375 ;  affl'g  id.,  266. 

'  Id.  Generally  the  attorney,  for  he  ought  to  see  that  the  papers  he  uses 
are  not  scandalous.    McVey  ®.  CantreU,  8  Hun,  522. 

'  Opdyke  v.  Marble  {abme),  where  it  was  said  to  be  the  better  practice  not 
to  move  until  an  offer  to  read;  but  see  p.  98  of  this  Volume. 

*  In  Pieper  ».  Centinela  Land  Co.,  56  Cal.,  173,  it  was  held  that  the  certifi- 
cate of  a  judge  of  the  trial  court  appearing  in  the  transcript  of  the  record  of 
the  cause  was  a  sufficient  identification  of  the  papers  used  on  the  hearing  of  a 
motion.  The  court  said:  "The  statute  (i.e.,  S  951,  C.  G.  P. )  prescribes  no 
mode  by  which  it  shall  be  made  to  appear  to  this  court  on  appeal  what  papers 
were  used  on  the  hearing  of  such  a  motion  as  the  one  before  us.    Under  sudi 
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may  be  marked  by  the  clerk  for  this  purpose  if  a  statute,  rule 
of  court,  or  settled  practice  give  him  authority  to  certify  to  the 
fact.  In  some  jurisdictions  this  is  essential.^  In  N.  T.  his 
minutes  should  show. 

The  fact  that  a  paper  which  has  no  official  sanction  from  the 
court,  such  as  an  affidavit,  was  filed,  is  not  alone  enough  to  show 
that  it  was  used,  for  the  purpose  of  bringing  it  before  the 
appellate  tribunal.^ 

144.  Filing  the  jpafpers.\ — The  filing  of  motion  papers  is  not 
necessary  except  upon  entering  an  order,  unless  required  by 
special  rule  or  statute ;  and  therefore  may  be  more  conven- 
iently considered  in  connection  with  Oedeks.^ 

VI.    KTILES    OP    DECISION. 

145.  Defcmlt.'] — The  court  should  deny  a  motion  which  is 

circumstances  this  court  lias  the  power  to  prescribe  by  a  rule  how  such  papers 
can  be  brought  before  it  on  appeal.  This  it  can  do  in  order  to  make  effectual 
the  appeal  given  by  law.  As  it  has  such  right  to  make  a  rule  in  advance,  it 
has  a  like  power  to  ratify  and  adopt  the  mode  followed  in  this  case.  We  shall 
consider  the  papers  named  in  the  judge's  certificate  as  properly  before  us." 

In  Schammel  v.  Schammel,  Supreme  Ot.  Cal.,  June,  1886,  reported  in  San 
Francisco  Chronicle,  July  8th,  1886,  the  court  cited  and  quoted  the  above  case 
and  said:  "The  present  proceeding  to  dismiss  the  appeal  is  well  taken, unless 
the  certificate  of  the  judge  who  heard  the  motion  in  this  case  is  sufiScient  un- 
der that  rule  [of  court],  or  ought  to  be  so  held  independent  of  that  rule.  We 
are  of  opinion  that  such  certificate  is  suflBcient  both  under  that  rule  and  for 
the  reason  that  as  it  serves  the  sole  purpose  of  the  identification  of  papers  (for 
which  no  rule  of  law  is  laid  down  in  the  statutes),  there  is  no  more  reason  why 
the  judge's  certificate  in  this  case  is  not  as  good  for  the  purpose  intended  as 
those  sometimes  filed  made  by  clerks  of  the  trial  court,  about  some  omission 
in  the  record  as  to  which  they  are  competent  to  certify,  although  they  are  not 
thus  competent  in  such  a  matter  as  the  present.  •  «  *  The  motion  to  dis- 
miss should  be  denied." 

'  Walsh  ■».  Hutchings,  60  Oal,  238;  3  Barh.  Oh.  Pr.,  606;  Borkheim  v.  N. 
B.,  &c.,  Ins.  Co.,  38  CO,.,  633. 

Mr.  Hayne  expresses  the  opinion  that  the  judge  may  do  this,  afterward, 
nunc  pro  tunc,  if  his  recollection  serves  to  identify  the  paper.  Eayne's  New 
Tr.  &  App.,  §  264. 

'  Williams  «.  Southern  Pac.  E.  R  Co.  (Oal.,  1885),  9  Padf.  Bep.,  153, 154 
(dictum,  holding  it  otherwise  of  a  statement  settled  and  certified  by  the  court, 
and  by  the  clerk  as  part  of  the  record). 

There  are  two  methods  of  getting  motion  papers  on  the  record  for  the 
purpose  of  facilitating  appeal,  and  attention  to  the  distinction  is  necessary  to 
intelligent  application  of  the  reported  cases.  In  some  jurisdictions,  as  in  New 
York,  the  entoy  of  the  order,  and  the  filing  of  the  motion  papers  referred  to 
in  it,  serve  this  purpose ;  and  an  appeal  brings  up  every  question  without  re- 
sort to  exceptions.  In  some  other  jurisdictions  the  order  must  be  accompa- 
nied by  or  included  in  a  bill  of  exceptions  to  raise  a  question  for  the  Appellate 
Court. 

'  Page  268  of  this  Volume. 
Vol.  I— 13 
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not  opposed,  if  a  defect  in  the  notice  or  in  the  proof  of  service 
is  apparent. 

146.  Deoisim,  on  'dihat  papers.] — A  motion  is  to  be  decided 
on  the  facts  as  presented  at  the  hearing.  The  court  is  not 
called  on  to  take  notice  of  papers  subsequently  filed.^ 

147.  Burden  of  proof  .'] — The  burden  of  proof  lies  upon 
the  party  holding  the  afBrmative,  as  to  each  issue  made  upon 
the  motion.  If  the  party  opposing  the, motion  admits  the 
essential  allegations  in  the  affidavits  upon  which  it  is  founded, 
but  sets  up  in  his  opposing  affidavits  new  matter  in  avoidance, 
the  burden  of  proof  devolves  upon  him.^ 

On  a  contested  motion,  allegations  in  the  moving  papers, 
though  made  on  information  and  belief,  are  sufficient  to  put  the 
adverse  party  to  a  denial  by  affidavit ;  and  on  failure  to  deny 
they  may  be  taken  to  be  true.* 

148.  Tacit  admissions.] — When  the  affidavits  omit  to  state 
what  ought  to  be  alleged  in  support  of  a  motion,  the  court  may 
properly  presume  that  it  could  not  be  truthfully  alleged.* 

149.  Hearsay  evidence.] — A  material  allegation  sworn  to 
on  information  and  belief  may  be  supported  by  unsworn  com- 

>  Jacoby  v.  Mitchell  (Neb.,  1886),  26  Norfhw.  Sep.,  355. 

Where  a  motion  is  denied  with  leave  to  renew,  and  before  the  second  hear- 
ing a  repealing  statute  is  enacted,  which  alters  the  law  upon  which  the  fonner 
motion  was  based,  the  later  motion  is  to  be  governed  by  the  statute  in  force 
when  it  is  made,  the  same  as  if  it  were  the  first  motion  of  its  kind;  and  the 
leave  to  renew  does  not  confer  a  right  which  is  vested,  in  such  a  sense  as  to 
escape  the  effect  of  the  subsequent  statute.  People  v.  Cohocton  Stone  Road, 
25  Hun,  13. 

'  Shearman  ti.  Hart,  14  Abh.  Pr..  358  (so  held  granting  the  motion  for  an 
injunction  because  of  failure  of  defendant  to  prove  his  new  matter,  it  being 
explicitly  contradicted  by  plaintiff's  affidavit  made  at  the  hearing  on  purpose 
to  meet  the  new  matter). 

A  motion  to  set  aside  a  proceeding  in  an  action  within  the  cognizance  of  a 
court  of  general  jurisdiction,  for  irregularity  or  defect  not  apparent  on  the 
face  of  the  proceeding,  may  be  denied  on  the  moving  papers,  unless  by  affida- 
vit or  otherwise  they  create  such  a  presumption  of  the  existence  of  the  alleged 
irregularity  as  will  cast  upon  the  other  party  the  burden  of  proving  regulanty. 
Park  v.  Park,  80  3''.  T.,  156;  affl'g  18  Hun,  466  (proceedings  for  contempt). 

3  Union  Bank  v.  Mott,  9  Abb.  Pr.,  106;  s.  c,  17  How.  Pr.,  353;  Commis- 
sioners, of  Jlxcise  v.  Pnrdy,  13  A.bb.  Pr.,  434,  reVg  23  How.  Pr.,  312.  See  also 
paragraph  .136,  note  1. 

*  Roosevelt  v.  Dean,  3  Cat.,  105 ;  8.  c,  Col.  &  C.  Cos.,  460 ;  b.  p.,  Abb.  Tr, 
Brief,  p.  9,  paragraph  11. 
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munications  from  a  person  whose  aiBdavit  would  be  proper 
evidence  did  not  circumstances  of  time  or  distance  preclude 
obtaining  it,  where  the  object  is  a  provisional  or  incidental 
remedy  which  does  not  conclude  either  party.^ 

150.  Oral  to  qualify  written.'] — The  famiKar  restrictions  on 
the  admissibility  of  oral  evidence  to  qualify  a  writing,  are  to  be 
applied  upon  motions,^  so  as  to  preclude  a  writing,  or  an  affida- 
vit to  the  contents  of  a  writing,  from  being  deemed  qualified 

•  by  statements  in  an  aflBdavit  of  an  inconsistent  oral  agreement 
or  communication,  to  the  same  extent  as  upon  a  trial  at  law ; 
but  the  latter  affidavit  is  not  on  that  account  necessarily  inad- 
missible. 

151.  Judge's  recolleoiion.] — The  judge  may  act  on  his  own 
recollection  where  the  matter  in  controversy  is  what  took  place 
before  himself  on  a  former  motion  in  the  cause,  if  the  min- 
utes or  other  record  do  not  conclude  the  question.^ 

152.  Teohtiical  i/rregula/riUes.l — To  set  aside  proceedings 
solely  for  technical  irregularity,  a  clear  case  must  be  shown,* 
and  the  moving  party  should  be  held  to  strict  regularity  in  his 
motion.^ 

A  motion  founded  solely  on  a  technical  objection  should  be 
denied,  if  the  defect  be  amendable  and  is  removed  before  the 
hearing ;  but  if  the  motion  is  one  that  ought  otherwise  to  have 
been  sustained,  the  denial  should  be  without  costs.^ 

153.  Prejudging  merits  of  action. —  UnconsUPutionality  of 
statute.'] — A  motion  should  not  be  granted  as  an  indirect 
method  of  determining  or  prejudging  an  issue  on  the  plead- 
ings, whether  of  fact  or  law,  if  the  issue  be  a  proper  one  for 

'  Merritt  v.  Thompson,  3  E.  D.  Smith,  383  (where  a  letter  from  a  third 
person  was  received  as  evidence  to  sustain  an  injunction). 

*  Peet  ®.  Cowenhoven,  14  Aib.  Pr.,  56. 

'  See,  for  instance,  Elliott  «.  Plattor,  48  Ohio  St.,  198;  s.  c,  1  Western  Hep., 
25,  27. 

■"  Potter  «.  Tuttle,  3  Wend.,  254. 

*  Hawley  v.  Donnelly,  8  Paige,  415;  Sawyer  v.  Schoonmaker,  8  Mow.  Pr., 
198  (where  a  motion  to  set  aside  a  pleading  because  not  folioed  was  denied 
with  costs,  because  the  two  affidavits  oh  which  the  motion  was  made  were  not 
folioed). 

'  K  T.,  Lake  Erie,  &c.,  R.  R.  Co.  «.  Carhart,  36  Hun,  288  (holding  it  error 
to  impose  costs  on  the  moving  party  upon  denying  his  motion). 
Compare  paragraph  115  as  to  countermanding  notice. 
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trial  ;^  except  when  necessary  for  the  purpose  of  a  provisional 
remedy,  or  to  determine  a  question  of  law  as  to  the  jurisdic- 
tion of  the  court. 

Questions  of  law  or  of  fact  fundamental  to  the  merits  of 
the  action  should  not  be  determined  on  motion  as  a  mode  of 
precluding  or  dispensing  with  formal  trial,  nor  even  for  the 
purpose  of  denying  an  application  incidental  to  the  course  of 
the  action.*  The  court  or  judge  should  usually  avoid  passing 
on  the  merits  when  the  action  is  brought  up  only  on  motion. 

And  in  those  cases  where  a  motion  necessarily  involves  the 
merits  (as  often  the  case  on  motion  for  a  preliminary  injunc- 
tion, or  motion  for  judgment  on  the  pleadings),  the  court 
should  not  determine  the  unconstitutionality  of  a  statute.' 

154.  Mequi/rvng  new  action.^ — Where  material  questions  of 
fact  are  presented  on  seriously  conflicting  evidence,  and  the 
relief  sought  by  the  motion  could  be  appropriately  granted  in 
a  new  action  brought  for  the  purpose,  in  which  those  questions 
would  be  determined,  not  on  exjparte  affidavits,  but  by  common 
law  evidence  taken  on  a  trial,  the  court  has  a  discretionary 
power  to  deny  the  motion  and  leave  the  party  to  his  remedy  by 
a  fresh  action,  even  though  the  necessary  parties  are  already 
before  the  court ;.  and  this  should  be  done  where  the  motion  is 
beyond  the  ordinary  course  of  interlocutory  proceedings,  and 
granting  it  would  determine  the  substantial  rights  of  the  parties 
without  trial. 

This  question  usually  arises  on  motions  to  set  aside  stipula- 
tions,* discharges,^  releases,^  &e.,  that  apparently  bar  the 
progress  of  an  action.  But  the  principle  is  equally  applicable 
to  motions  after  judgment  to  set  aside  the  judgment  itself,^  or 
proceedings  had  under  it.^ 

'  Paragraph  16  (above),  and  Stat  op  Peocbbdings. 

°  McGuin  V.  Cace,  9  Abb.  Pr.,  160. 

3  Brien  t>.  Clay.  1  E.  B.  Smith,  649;  People  v.  Tweed,  63  N.  T.,  302;  s.  c, 
'60  Bow.  Pr.,  26,  affi'g  5  Run,  382 ;  Havemeyer  d.  Ingersoll,  12  Abb.  Pr.,  iV^.  8., 
301. 

^  Hill  v.  Hermans,  59  2^.  T.,  396. 

'  Phillips  V.  Wicks,  38  Baper.  Ct.  {J.  <6  S.),  74. 

"  Remain  r>.  Garth,  5  Supm.  Ct.  (T.  &  C),  361. 

'  Marvin  «.  Marvin,  1  Abb.  If.  0.,  372. 

^  HacUey  v.  Draper,  60  N.  T.,  88,  affi'g  3  Hun,  523 ;  s.  c,  4  Supm.  Ct.  (T. 
&  C),  614  (receiver's  sale). 
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155.  Another  action  pending.] — The  pendency  of  another 
action  in  which  the  relief  sought  by  the  motion  can  be  admin- 
istered, does  not  as  matter  of  law  entitle  the  party  moved 
against  to  a  denial  of  the  motion,  unless  the  other  action  is 
shown  to  be  in  another  court  having  exclusive  jurisdiction  .^ 
But  the  court  should  in  the  exercise  of  a  sound  discretion  deny 
a  motion  which  the  pendency  of  such  an  action  renders  un- 
necessary.* 

156.  Former  order  not  res  adjudicata.] — The  decision  of  a 
former  contested  motion,  though  unqualified,  is  not  res  ad^udir 
cata,  in  the  sense  in  which  a  judgment  is,'  unless  it  was  made 
on  a  reference  or  after  the  trial  of  issues,  where  full  proofs 
were  taken,  and  the  order  thereon  was  one  which  could  be 
reviewed  on  appeal.* 

But  as  a  rule  of  practice,  to  prevent  confusion,  the  unquali- 
fied decision  of  a  contested  motion  heard  on  affidavits  is  suffi- 
cient reason  for  denying  a  new  motion  in  the  same  action,  and 
between  the  same  parties,  on  the  same  or  substantially  the  same 
facts,  and  involving  any  of  the  same  relief.®  It  does  not,  how- 
ever, bar  a  new  motion  on  new  facts,*  nor  does  it  bar  an  ac- 
tion.' 

The  decision  of  a  motion  in  one  action  may  be  regarded  as 

'  See  Market  Nat.  Bank  «.  Pacific  Nat.  Bank  {N.  T.,  June,  1886),  5  East- 
ern Sep.,  554;  Oneida  Bank  v.  Bonney,  101  iV.  Y.,  173;  b.  c,  sub.  nom  Oneida 
Bank  v.  Herrenden,  4  Northeastern  Hep.,  382. 

*  The  fact  that  the  same  matter  is  pending  between  the  parties  in  chancery, 
is  a  reason  for  refusing  to  entertain  a  motion,  particularly  where  a  feigned 
issue  will  be  necessary.    McLaren  v.  McLaren,  6  Wend.,  537. 

3  Eiggs  ».  Pursell,  74  iV.  Y.,  370,  378. 

*  Dwight  ■».  St.  John,  35  Jf.  Y.,  203  (reference  and  oral  proof). 

The  objection  suggested  in  Matter  of  Livingston,  34  M.  Y.,  555,  575, 
questioning  the  propriety  of  allowing  a  renewal  when  the  application  was  by 
petition,  has  no  adequate  foundation  under  the  present  practice. 

'  See  paragraph  172  {below)  as  to  Renewals. 

The  denial  of  a  motion  to  change  the  place  of  trial  to  the  proper  county, 
based  upon  a  complaint  which  does  not  state  a  cause  of  action,  is  not  a  bar  to 
a  similar  motion  based  upon  a  valid  amended  complaint.  Veeder  v.  Baker, 
83  N.  Y,  156,  reVg  10  Weekly  Big.,  498. 

The  fact  that  a  demurrer  to  the  complaint  for  not  stating  facts  sufficient  to 
constitute  a  cause  of  action,  has  been  sustained  by  the  court,  is  a  conclusive 
answer  to  a  motion  upon  the  complaint  for  an  injunction  and  receiver.  Mow- 
bray V.  Lawrence,  14  Abb.  Pr.,  160. 

'  Simson  v.  Hart,  14  JoTms.,  63.    See,  also,  paragi-aph  174  (below). 

'  Dickenson  v.  Gilliland,  1  Cow.,  481, 495. 
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ground  for  denying  a  similar  motion  on  the  same  facts  in  an- 
other action  between  the  same  parties,  if  the  repetition  may  be 
deemed  vexatious.^ 

The  denial  of  an  irregular  motion,  because  not  made  before 
the  proper  court  or  judge,  is  no  bar  to  a  subsequent  regular  mo- 
tion for  the  same  relief  ;  ^  but  it  is  the  safer  practice  to  have  the 
order  of  denial  qualified  by  saying  that  it  is  without  prejudice 
to  a  new  motion. 

157.  Irregula/rity  not  specified.'] — It  is  error  to  grant  a  mo- 
tion for  irregularity  not  specified ;  ^  but  the  denial  of  such  a 
motion  may  be  without  prejudice  to  renewal ;  ^  or,  if  the  omis- 
sion has  not  misled,  the  court  may  allow  the  notice  or  order  to 
show  cause  to  be  amended,  and  require  the  party  moved  against 
to  show  cause,  even  instanter.^ 

158.  TInnecessa/ry  motions.^ — A  motion  which  is  wholly  un- 
necessary, as  for  instance  for  leave  to  do  an  act  which  the  party 
has  full  right  to  do  without  leave,  may  be  denied ;  *  but  where 
this  is  done  the  ground  of  denial  should  appear  in  the  order. 

A  motion  which  was  not  necessary  as  matter  of  strict  legal 
right,  as  for  instance  to  compel  the  reception  of  a  pleading 
which  has  been  duly  served  and  returned,  should  not  be  denied 
if  the  attorney  by  omitting  to  make  it  would  have  enabled  his 
adversary  to  claim  even  unsuccessfully  a  defaulter  other  advan- 
tage which  would  have  required  an  application  to  the  court  to 
get  rid  of.' 

A  motion  to  vacate  a  proceeding  on  the  records  of  the  court 

'  Schlemmer  ®.  Myerstein,  19  How.  Pr.,  413. 

^  Thiis  in  Morrison  v.  Morrison,  16  Hun,  507,  it  was  held  that  a  special 
term  denial  of  motion  to  dismiss  appeal  was  no  bar  to  a  general  term  motion. 

3  Barker  «.  Cooke,  16  Abb.  Pr.,  83;  s.  c,  40  Barb.,  254;  25  How.  Pr.,  190; 
Sniffien  v.  Peck,  6  Civ.  Pro.  B.  (Browne),  188. 

Even  though  there  be  no  answering  affidavits.  Montrait  «.  Hutchins,  49 
How.  Pr.,  105. 

But  it  is  not  error  to  ^ant  such  a  motion  if  the  irregularity  was  specified 
in  the  moving  papers  (as  in  an  affidavit,  though  not  in  the  notice),  and  was 
met  by  counter-affidavits,  and  was  discussed  at  the  hearing  of  the  motion. 
Livermore  v.  Bainbridge,  14  Abb.  Pr.,  JT.  8.,  227. 

^  Macomber  v.  Mayor,  &c.,  of  N.  T.,  17  Abi.  Pr.,  35;  Livermore  v.  Bain- 
bridge (above).    See  paragraph  173  (below). 

'  MiUer  «.  Kent,  59  How.  Pr.,  321. 

"  Contra,  Benjamin  «.  Murray,  28  How.  Pr.,  193. 

'  Fredericks  «.  Taylor,  52  If.  Y.,  596;  s.  c,  14^65.  Pr.,  N.  8.,  77;  Patti- 
son  V.  O'Connor,  23  Hun,  307. 
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should  not  be  denied  merely  on  the  ground  that  the  proceeding 
sought  to  be  vacated  is  void,  and  the  party  therefore  might  dis- 
regard it.* 

159.  Effect  of  prayer  for  general  relief  on  contested  mo- 
tions.— Power  of  court.'\ — Under  the  general  prayer  for  relief, 
in  the  notice  of  motion,  the  court  or  judge  has  power  to  give 
such  relief,  against  those  appearing  and  opposing  the  motion,  as 
the  facts  disclosed  by  the  moving  papers  and  fairly  substanti- 
ated entitle  the  moving  party  to  have  under  all  the  circum- 
stances of  the  case,^  subject,  however,  to  the  rule  that  relief  on 
the  ground  of  an  irregularity  not  specified  in  the  notice  should 
not  be  granted. 

But  whether  this  power  shall  be  exercised,  is  in  the  discre- 
tion of  the  court  or  judge ;  a  discretion  which,  when  exercised 
at  special  term,  or  by  a  judge  out  of  court,  may  usually  be  re- 
viewed at  general  term,  but  which  cannot  be  reviewed  in  the 
Court  of  Appeals,  except  on  the  ground  of  abuse.^ 

160.  —  —  prmciples  governvrig  discretion.'] — The  chief 
rules  which  ought  to  guide  the  exercise  of  this  discretion,  where 
the  moving  papers  clearly  showed  the  grounds  for  relief,  and 
the  adverse  party  appeared  and  has  had  full  opportunity  of  op- 
position, are  as  follows : 

The  general  prayer  will  avail — 

1.  If  the  moving  attorney  has  merely  mistaken  the  form  of 
the  remedy,  and  that  which  is  desired  under  the  general  prayer 
is  not  substantially  more  unfavorable  to  the  adverse  party  than 
that  which  he  was  warned  in  the  notice  would  be  asked,  as 
where  he  moves  to  set  aside  the  summons  because  the  complaint 
departed  from  it,  instead  of  asking  that  the  complaint  be  set 
aside  for  such  departure  :* 


'  See  Kamp  ■».  Kamp,  59  N.  T.,  312;  Erisman  ».Pldcock,63  How.  Pr.,  327, 
and  see  paragraph  17  (above). 

'  Van  Slyke  v.  Hyatt,  46  iV".  T.,  259  {Aielmni);  Bissell  v.  N.  Y.  Central  R. 
E.  Co.,  67  Bwrb.,  385  ;  Barstow  v.  Randall,  5  BUI,  518;  Jackson  v.  Stiles,  1 
Cow.,  135,  and  note;  Martin  v.  Kanouse,  9  Abb.  Pr.,  370,  mU. 

'  Van  Slyke  v.  Hyatt,  46  N.  ¥.,  259. 

*  Boington  «.  Lapham,  14  Sow.  Pr.,  360. 

s.  P.,  where  the  notice  of  motion  asked  that  proceedings  of  a  defendant  in 
tort  who  had  appeared  as  if  adult  and  proved  his  infancy  on  the  trial  and  pre- 
vailed, be  amended  by  appointment  of  guardian  ad  litem,  &c.,  nunc  pro  tunc. 


184  ABBOTTS   NEW   PRACTICE. 

2.  Where  the  moving  attorney  has  specified  in  his  notice 
the  end,  but  not  the  necessary  means  or  intermediate  steps,^  as 
where  he  moves  for  judgment  on  the  pleadings,  but  has  not 
mentioned  the  striking  out  of  an  answer,  which  may  be  neces- 
sary to  that  result,*  or  moves  to  add  a  party,  but  has  not  men- 
tioned the  necessary  amendment  of  the  record.'  But  the  omis- 
sion to  ask  leave  to  renew,  on  renewing  a  motion,  is  an 
exception  to  this  rule. 

3.  Where  he  has  specified  the  essential  relief,  but  not  added 
a  legal  consequence  necessarily  incidental  thereto.* 

instead  of  asking  that  his  appearance  and  answer  be  struck  out  and  subse- 
quent proceedings  vacated.    Boylen  v.  McAvoy,  29  How.  Pr.,  278. 

So  under  notice  of  motion  to  change  venue  and  general  relief,  leave  to 
amend  the  declaration  by  changing  the  venue  may  be  granted  where  that  is 
the  proper  method.    Barstow  «.  Randall,  5  Hill,  518. 

So  under  notice  of  motion  to  quash  a  writ,  and  for  general  relief,  the  writ 
may  be  superseded.  Ferguson  v.  Jones,  12  Wend.,  241 ;  Steams  v.  Kenyon,  5 
Hill.  519. 

So  vmder  notice  of  motion  to  admit  the  landlord  as  defendant  in  ejectment, 
and  for  general  relief,  he  may  be  admitted  to  defend  jointly  with  the  tenant. 
Jackson  v.  StUes,  1  Cow.,  134. 

So  under  a  notice  of  motion  to  set  aside  a  referee's  report  as  lacking  spe- 
cific findings,  and  for  general  relief,  the  report  may  be  referred  back  for  cor- 
rection.   Van  Slyke  v.  Hyatt,  46  N.  T.,  259. 

So  under  notice  of  motion  to  strike  out  part  of  an  answer  as  sham,  and 
for  judgment  on  account  of  the  frivolousness  of  the  remainder,  and  for  gen- 
eral relief,  the  court  [under  Code  Pro.,  §  244,  corresponding  to  Code  Civ.  Pro., 
§  511,  which  contains  some  additions],  directed  defendant  to  satisfy  to  plaint- 
iff the  amounts  admitted  by  the  answer.  Fosdick  v.  Groff,  23  How.  Pr.,  158. 
But  this  is  perhaps  an  extreme  case. 

So  under  a  notice  of  motion  to  strike  out  a  pleading,  error  in  mentioning 
as  the  section  of  the  Code  relied  on,  the  section  that  relates  to  making  more 
definite  and  certain,  may  be  disregarded.    Blake  «.  Eldred,  18  How.  Pr.,  240. 

So  where  an  answer  contained- two  defenses,  and  plaintiff  moved  for  judg- 
ment for  frivolousness  of  the  answer;  and  one  defense  was  held  good  and  the 
other  frivolous — held,  that  the  latter  defense  might  be  stricken  out,  under  the 
general  prayer.    Hecker  «.  Mitchell,  5  Abb.  Pr.,  453. 

So  under  a  notice  to  set  aside  a  judgment  for  irregularity  in  adjusting  costs 
without  notice,  the  court  may  direct  the  judgment  to  be  amended.  Potter  v. 
Smith,  9  How.  Pr..  262;  Tracy  s.  Humphrey,  1  Code  Bep.,  N.  8.,  197;  McLean 
®.  Hoyt,  56  How.  Pr.,  851. 

'  Thus  under  a  notice  of  motion  to  set  aside  a  judgment  and  let  defendant 
in  to  defend,  it  is  error  to  refuse  to  open  the  default  as  well  as  the  judgment 
merely  because  the  notice  did  not  say  default.  Beatty  v.  O'Connor  {Ind., 
1886),  5  NortlieasUrn  Sep.,  881. 

2  Kreitz  n.  Frost,  5  Abb  Pr.,  W.  8.,  277. 

'  Walkenshaw  v.  Perzel,  7  Bobt.,  606 ;  s.  c,  32  How.  Pr.,  310. 

■•  Thus  under  a  notice  of  motion  to  set  aside  taxation  of  costs,  the  court 
may  set  aside  the  judgment  for  costs  entered  upon  the  taxation.  Jones  v. 
Cook,  11  Hun,  230.  (It  may  be  inferred  from  the  language  of  the  court  in 
this  case  that  there  was  a  prayer  for  general  relief,  though  the  fact  is  not 
stated.) 
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4.  If  he  has  asked  more  than  he  is  entitled  to,  the  part  he 
is  entitled  to  may  be  granted.^ 

5.  If  the  relief  granted  be  qualified  by  reserving  a  right  to 
the  adverse  party,  as  for  instance  giving  him  leave  to  proceed 
anew  after  judgment  set  aside,  co-relative  relief  may  be  given 
to  the  moving  party,  as  for  instance  to  appear  and  demand  a 
copy  of  the  complaint.'*  The  moving  party,  if  he  has  asked  for 
general  relief,  ought  not  to  be  put  to  a  fresh  motion  even  for 
distinct  relief,  which  he  ought  to  have  if  the  granting  of  his 
specific  prayer  be  qualified. 

6.  The  fact  that  the  notice  does  not  ask  for  costs,  does  not 
make  it  error  to  grant  them,*  if  the  motion  is  opposed  ;  but 
they  may  be  refused  on  this  ground.* 

On  the  other  hand,  a  substantially  different  relief,  essentially 
more  unfavorable  to  the  adverse  party,  though  it  might  have 
been  moved  for  on  the  same  facts,  should  not  usually  be  grant- 
ed. Thus  under  a  notice  of  motion  to  stay  execution  and  for 
general  relief,  execution  should  not  be  vacated.^ 

161. exceptional  cases.] — The  purging  of  contempt, 

or  the  payment  of  costs,  default  in  which  stays  proceedings,  or 
the  vacatur  of  a  stay  by  order  or  stipulation,  or  the  obtaining 

'  Thus  on  a  notice  of  motion  to  set  aside  the  proceedings,  including  sum- 
mons and  complaint,  on  the  ground  of  a  variance  between  the  two,  and  for 
feneral  relief,  the  complaint  may  be  set  aside.  Ridder  v.  Whitlock,  13  How. 
v.,  308. 
So  under  a  notice  of  motion  to  set  aside  a  judgment  and  for  general  relief, 
it  may  be  ordered  that  if  plaintiff  does  not  stipulate  to  waive  part  of  the  re- 
covery, and  enforce  it  only  for  what  he  is  entitled  to,  it  shall  be  set  aside. 
Bisseil  B.  N.  Y.  Central  R.  R.  Co.,  67  Bwrb.,  385. 

2  Ward  V.  Sands,  10  Abb.  N.  O.,  60. 

3  Jones  v.  Cook,  11  Hun,  230. 

*  Common  practice.    See,  also,  paragraph  165  (below). 

"  So  under  notice  of  motion  to  strike  out  an  answer,  and  for  such  further 
"  order,"  &c. — held  that  judgmerti  could  not  be  granted.  Darrow  v.  Miller,  5 
How.  Pr.,  247 ;  b.  c,  3  Code  R,  241. 

Alexander  v.  Esten,  1  Cai.,  152  (court  refused  to  set  aside  judgment,  be- 
cause the  notice  merely  asked  to  set  aside  execution). 

Thus  under  a  notice  of  motion  to  strike  out  specified  parts  of  a  pleading 
and  for  general  relief,  the  whole  should  not  be  struck  out.  Mott  v.  Burnett,  3 
H.  D.  Smith,  50.    So  held  reversing  the  order  in  this  respect. 

Thus  under  notice  of  a  motion  to  vacate  an  order  of  arrest  and  for  general 
relief,  to  reduce  bail  wotild  be  irregular.  Smith  v.  Spalding,  3  Hobt.,  615; 
s.  c,  30  How.  Pr.,  839. 

In  White  v.  Allen,  3  Oreg.,  103,  it  was  held  that  if  the  motion  contains  but 
a  single  specification,  and  includes  some  matters  that  ought  not  to  be  struck 
out,  the  whole  motion  must  be  denied. 
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of  leave  to  renew,*  which  ought  to  have  been  obtained  before 
making  a  renewal  of  motion,  or  the  request  for  which  ought  to 
have  been  stated  as  part  of  the  relief  sought,  should  not  in  gen- 
eral be  allowed  under  the  prayer  for  general  relief. 

162.  AinpUfymg  order,  heyond  notice.^ — "Where  no  one  ap- 
pears in  response  to  a  notice  or  order  to  show  cause,  the  proper 
practice  is  to  confine  what  is  granted  by  the  order  within  what 
is  specifically  asked  or  clearly  implied  in  the  notice  or  order  to 
show  cause.  If  the  moving  party  claims  that  other  details  are 
implied,  it  is  generally  enough  to  leave  him  to  his  claim  that 
they  will  be  equally  implied  in  the  same  terms  in  the  order. 

On  a  default  it  is  error  to  grant  other  relief  than  is  specifi- 
cally asked  or  implied  in  the  notice  or  order  to  show  cause.* 

163.  Amending  ^regularity  to  defeat  motion  fonjmded  on 
itJ] — Unnecessary  or  dilatory  motions  founded  on  irregularity, 
if  technically  well  founded,^  are  commonly  met  by  allowing 
an  amendment  to  cure  the  irregularity  if  it  be  amendable.* 
Whether  the  amendment  should  be  made  instanter,  and  the 
motion  denied  without  costs,  or  the  motion  should  be  granted 
either  with  or  without  costs  on  condition  that  the  party  moved 
against  does  not  amend  within  a  fixed  time,  or  with  leave  to  the 
party  moved  against  to  make  an  original  application  for  amend- 

'  Bellinger  «.  Martindale,  8  How.  Pr.,  113  (as  to  leave  to  renew).  The 
judge  that  made  the  first  order,  or  the  court,  have,  however,  power  to  dispense 
with  previous  leave  and  entertain  the  motion  even  without  any  general  prayer 
for  relief.  See  Riggs  v.  Pursell,  74  IT.  T.,  370,  381;  Thayer  ®.  Parr,  ISWeelc 
ly  Dig.,  1S7. 

Where,  after  confirmation  of  report  of  commissioners  of  appraisal  and  the 
making  the  order  as  to  payment  of  award,  the  company  refused  to  file  the  pa- 
pers, enter  the  order,  or  to  pay  the  award,  it  was  held,  that  under  a  notice  of 
motion  to  compel  the  filing  of  the  papers  and  for  general  relief,  an  order  for 
the  filing  and  for  payment,  or,  in  default,  for  a  precept  for  collection,  was 
proper.  Matter  of  Rhinebeck  &  Conn.  E.  R.  Co.,  67  .2f.  F.,  243;  affl'g  8 
Mun,  34. 

"  Even  so  much  as  costs.  Rogers  v.  Toole,  11  Paige,  21S ;  Northrop  «.  Van 
Dusen,  5  Sow.  Pr.,  134;  b.  c,  3  Code  B.,  140. 

'  Jones  v.  Williams,  4  Hill,  84 ;  Alvord  v.  Beach,  5  Ahb.  Pr.,  451 ;  Mapes 
t>.  Brown,  14  Abb.  N.  0.,  94;  Matter  of  Suburban  Rapid  Transit  Co.,  16  id., 
152;  Kissam  v.  Marshall,  10  Abb.  Pr.,  424;  Sherman  v.  Fream,  8  Ml.  P/r.,  88; 
Millbank  «.  Broadway  Bank,  3  Abb.  Pr.,  N.  S.,  228 ;  Wolford  v.  Oakley,  1 
Huff.  Super.  Ct.  {Sheldon),  261. 

'  Jurisdictional  defects,  and  some  others  which  radically  alter  the  proceed- 
ing, are  not  thus  curable.  For  recent  instances  see  Harris  «.  Durkee,  50  Su- 
per. Ct  (J.  &  S.\  203 ;  Werbolowsky  v.  Greenwich  Ins.  Co.,  14  Abb.  N.  0.,  96. 
Compare  Stark  v.  Stark.  2  How.  Pr.,  If.  S.,  360. 
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ment,  are  usually  questions  in  tlie  discretion  of  the  court ;  and 
they  commonly  turn  on  whether  the  irregularity  or  proposed 
amendment  is  such  that  party  objecting  to  it  is  fairly  entitled 
to  regular  notice  of  a  motion  involving  the  propriety  of  allow- 
ing amendment.* 

164.  Reference  or  issue.} — The  power  of  the  court  to  order 
a  reference  or  award  an  issue  to  determine  a  motion  or  take 
evidence,*  &c.,  may  be  exercised,  although  not  invoked  by  the 
prayer  for  relief  on  the  motion. 

The  mode  of  proceeding  on  such  a  reference,  and  upon  the 
referee's  report,  or  to  review  it,  will  be  considered  in  connec- 
tion with  Kefeeekces  and  Issues. 

165.  Costs.] — Costs  are  not  granted  unless  asked  for  in  the 
notice  or  order  to  show  caus©.* 

166.  Limit  of  time  for  decision  of  motion  as  to  mrest,  at- 
tachment, or  injunctions — Under  the  New  York  statute  it  is 
the  duty  of  the  court  or  judge  to  whom  application  is  made  to 
obtain,  vacate,  modify,  or  set  aside  any  order  of  arrest,  injunc- 
tion order,  or  warrant  of  attachment,  to  decide  the  same  with- 
in twenty  days  after  it  is  submitted  for  decision.* 

167.  Who  mnist  watch  for  decision.] — A  party  who  applies 
to  the  court  and  has  a  decision  in  his  favor  is  bound  to  take  no- 
tice of  it,  and  cannot  claim  that  he  was  entitled  to  lie  by  until 
the  other  should  give  him  notice  of  it.  Thus  if  a  plaintiff,  un- 
successful on  the  trial,  obtains  an  order  for  new  trial,  defend- 
ant is  not  bound  to  give  him  notice  thereof  in  order  to  move  to 
dismiss  the  action  for  non-prosecution  of  the  new  trial.^  On  the 
other  hand,  if  a  defendant,  unsuccessful  on  the  trial,  obtams  an 

'  Garcie  «.  Sheldon,  3  Bwrb.,  232. 
"  See  Refeeenceb  and  Issues,  p. 

'  Hoffman  ».  Liix,  1  Monthly  L.  Bui.,  91;  s.p.,  Palmer  v.  MuUigan,  2  Cai., 
380.    See,  also,  cases  under  paragraph  162  {above). 

*  N.  T.  Code  Cm.  Pro.,  §  719. 

This  provision  is  merely  directory,  and  non-compliance  furnishes  no 
ground  for  vacating  the  order.  It  seems  that  the  proper  remedy  is  by  man- 
damus to  the  judge.    Hupfel  v.  Schoemig,  34  Super.  Ct.  {J.  &  R),  476. 

It  has  been  held  that  ordering  a  reference  (pending  the  motion)  to  report 
evidence  and  opinion,  takes  the  case  out  of  this  statute,  Stafford  v.  Ambs,  8 
Abb.  N.  C,  237. 

*  Jackson  v.  Johnson,  7  Cow.,  419;  Robb  «.  Jewell,  6  Sow.  Pr.,  376,  377. 
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order  for  a  new  trial,  lie  must  serve  a  copy  of  the  order,  if  he 
would  afterward  move  to  dismiss  for  non-prosecution.^ 

A  party  against  whom  a  decision  is  had,  on  the  application 
of  his  adversary,  is  net  bound  to  take  notice  of  it,  but  may  wait 
before  acting  on  it  till  he  is  served  with  a  copy  of  the  order.* 
This  however  does  not  require  formal  notice  of  the  decision  on 
a  preliminary  objection,  reserved  for  decision  pending  adjourn- 
ment, nor  justify  contempt  of  an  order  of  which  one  has  actual 
notice.* 

Where  a  party  obtains,  on  his  own  application,  an  order  in 
his  own  favor,  with  conditions  in  his  adversary's  favor,  as  where 
a  motion  is  granted  on  payment  of  costs,  or  performance  of  any 
other  act  within  a  limited  time,  the  order  is  regarded  as  in  his 
favor,  under  these  rules,  and  he  must  take  notice  of  the  condi- 
tion and  secure  its  benefit  withoufTelying  on  service  of  a  no- 
tice of  the  decision  from  his  adversary.* 

VII.    EEHEARINQ. 

168.  Rehearing  omd  renewal  distinguished.^'] — A  rehearing 
is  merely  a  re-argument  (preceded,  if  a  decision  has  been  had, 
by  an  opening  of  the  decision  for  the  purpose),  and  the  re-ar- 
gument proceeds  upon  the  same  notice  and  moving  papers  upon 
which  the  original  argument  was  had.^ 

'  Jackson  «.  Wilson,  9  Johris.,  265 ;  Eobb  ».  JeweU,  6  How.  Pr.,  376. 

*  Id.  Johnson  v.  Green,  3  Abb.  Pr.,  N.  8.,  342  (where  an  inquest  was  set 
aside  because  the  order  placing  the  cause  on  the  "  short  cause  "  calendar  had 
not  been  served  upon  the  defendant  Per  Van  Vorst,  J. :  "  It  is  the  duly  of 
an  attorney  obtaining  aa  order  in  an  action,  to  serve  a  copy  of  it  on  the  oppo- 
site attorney,  in  all  cases  where  the  rights  of  the  other  party  may  be  affected 
or  prejudiced  by  any  proceedings  taken  under  the  order.  UntU  the  order  has 
been  served  no  active  proceedings  can  be  taken  under  it.  An  attorney  con- 
ducting a  cause  has  the  right  to  manage  it  according  to  the  general  rules  and 
practice  of  the  court,  without  reference  to  any  order  which  may  be  obtained 
interfering  with  bis  client,  or  the  ordinary  conduct  of  the  cause,  until  a  party 
obtaining  an  order  against  him  serves  a  copy  of  it,  so  as  to  give  him  an  op- 
portunity to  prepare  to  meet  the  exigencies  of  the  order.  This  is  especially 
true  with  regard  to  orders  obtained  by  default "). 

2  Baker  d.  Stephens,  10  Abb.  Pr.,  If.  8.,  1.     See  paragraph  180  (above). 
■>  Wmink  11.  Renwlck,  22  Wend.,  608. 

"  The  court  may  allow  either  or  both  in  the  alternative.    Arnold  v.  Oliver, 
2  Civ.  Pro.  B.  (Browne),  457;  s.  c,  64  How.  Pr.,  452. 

*  Wright  V.  Terry,  24  Hun,  228  (re-argument  denied  where  it  was  sought 
upon  a  new  and  amended  case). 

Webb  V.  Groom,  6  Babt,  532  (rehearing  denied  where  it  was  sought  to  in- 
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If  the  time  to  move  is  limited  and  has  elapsed,  the  com-t, 
even  though  it  be  a  case  where  it  could  not  enlarge  the  time, 
and  therefore  could  not  grant  leave  to  renew,  may  allow  a  re- 
hearing of  the  original  motion.* 

If  it  is  desired  to  bring  in  new  facts,  new  parties,  or  a  new 
demand  for  relief,  a  rehearing  or  a  re-argument  is  not  the  rem- 
edy ;  but  there  must  be  a  renewal,  that  is  a  new  motion,  pro- 
ceeding upon  a  new  notice,  and  (if  new  facts  are  to  be  adduced, 
or  new  parties  notified)  upon  new  or  additional  motion  papers. 

Leave  to  renew  does  not  confer  a  right  which  is  vested  in 
such  a  sense  as  to  escape  the  effect  of  a  repealing  statute  framed 
before  the  second  hearing,  and  which  alters  the  law  upon  which 
the  first  motion  was  based,  and  therefore  the  second  motion  is 
to  be  governed  by  the  statute  in  force  when  it  is  made,  the  same 
as  if  it  were  the  first  motion  of  its  kind.' 

169.  Mehecuring,  when  allowed.'] — It  is  in  the  discretion  of 
the  court  or  judge,  after  having  heard  a  contested  motion,  to 
allow  a  re-argument  for  good  cause  ;  but  the  only  recognized 
ground  for  so  doing,  after  decision  once  arrived  at,  is  that  the 
decision  has  been  reached  under  an  obvious  misapprehension, 
by  the  court  or  judge,  of  the  papers  or  of  the  law  applicable.* 

troduce  subsequent  facts  tending  to  establish  the  fraud  on  which  the  order  of 
arrest  had  been  originally  obtained,  but  vacated  upon  the  former  hearing). 

'  Bowman  v.  Sheldon,  5  Sandf.,  657. 

'  People  V.  Cohocton  Stone  Road,  35  Bun,  13. 

«  Bolles  ».  Duff,  56  Barb.,  567. 

"  There  are,"  says  Pearson,  J.,  in  In  re  May,  ex  parte  House  {Chan.  Biv., 
1883),  49  L.  T.  S.,  N.  8.,  IllQ, "  two  well-known  matters  of  practice  which  are 
too  well  settled  in  this  court  for  any  one  to  dispute  them.  One  is  that  no 
judge  of  first  instance  can  rehear  an  order  made  by  another  judge,  or  even  by 
himself  after  it  has  been  passed  and  entered ;  and  the  other  is,  that  if  under 
any  circumstance  it  is  right  and  proper  that  a  matter  which  has  been  disposed 
of  should  be  reheard,  that  rehearing  can  only  take  place  upon  leave  being  ob- 
tained from  the  court  according  to  the  regular  forms  and  practice  of  the  court 
upon  such  materials  being  produced  to  show  the  court  that  there  may  have 
been,  at  all  events,  a  miscarriage  of  justice  on  the  former  occasion." 

In  Banks  v.  Carter,  7  Baly,  417,  Daly,  C.  J.,  said:  "  A  re-argument  is 
granted  only  where  some  question  decisive  of  the  case  and  duly  submitted  by 
counsel  was  overlooked,  or  where  the  decision  is  in  conflict  with  an  express 
statute  or  a  controlling  decision  to  which  attention  was  not  called  by  counsel 
(Curley  v.  Tomlinson,  5  Baly,  283)." 

For  illustrations  of  the  mode  in  which  this  discretionary  power  is  com 
monly  exercised,  see  Webb  v.  Groom,  6  Bobt,  533;  Merrill  v  Merrill,  11  AVb. 
Pr.,  if.  5,  74;  Taylor  v.  Grant,  36  Super.  Ct.  (J.  &  8.),  259;  Coleman  v.  Liv- 
ingston, id.,  231;  Butterfield  v.  Radde,  40  id.,  169;  Produce  Bank  v.  Morton, 
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170.  Mode  of  obtaming  rehecmmg.] — To  obtain  a  rehearing 
wlien  not  spontaneously  ordered  by  the  court  or  judge,  a  motion 
therefor  should  be  made  before  the  court  or  judge  before  whom 
the  original  hearing  was  had ;  and,  if  granted,  the  motion  (un- 
less otherwise  directed)  stands  for  hearing  upon  the  original 
notice  and  papers,  as  if  it  had  not  yet  been  reached.  Notice  of 
motion  for  leave  to  re-argue  may  be  combined  with  notice  of 
re-argument  in  case  leave  be  granted.^  So  also  of  an  order  to 
show  cause.* 

171.  —  how  heardJ] — Where  a  rehearing  is  allowed  by 
opening  a  default,  the  rehearing  as  to  the  party  who  took  ^it 
must  be  had  on  the  papers  on  which  the  default  was  taken.^  So 
also  where  the  rehearing  of  a  contested  motion  is  allowed,  the 
court  should  not  receive  additional  papers  in  support  of  the 
motion,  but  a  party  relying  on  such  papers  must  give  a  new  no- 
tice of  motion,  or  take  an  order  to  show  cause  dispensing  there- 
with. 

Vm.    EENEWALS. 

172.  General  rest/riction  on  renewals.] — A  motion  *  having 

43  id.,  124;  Krom  v.  Levy,  6  Supm.  Ct.  (T.  &  0.\  253;  Guidet  «.  Mayor,  &c., 
of  N.  T.,  37  Super.  Ct.  (J.  &  B.),  134;  Weston  u  Ketchum,  39  id.,  553. 

'  In  BoUes  b.  Duff,  56  Ba/rb.,  567,  the  court  said:  '  It  generally  happens 
that  the  argument  of  the  motion  for  leave  to  re-argue  involves  the  re-argument 
itself.  In  such  cases  it  is  of  course  an  unnecessary  waste  of  time  and  labor, 
after  granting  the  motion  for  leave,  to  hear  counsel  again  on  the  re-argument 
for  the  bare  purpose  of  having  them  again  go  over  the  same  reasoning  and 
citations  which  they  have  addressed  to  the  court.  But  where  the  court  grants 
a  re-argument  on  the  ground  that  there  is  a  decision  or  principle  of  law  which 
ha#  been  overlooked,  and  which  would  have  had  a  controUing  effect,  or  that 
there  has  been  a  misapprehension  of  fact,  without  having  heard  counsel  either 
as  to  the  soundness  or  extent  of  the  principle  of  law,  or  as  to  the  controUing 
effect  of  the  principle,  decision,  or  misapprehension  of  facts,  then  the  re-ar- 
gument should  be  had  in  order  to  allow  counsel  to  be  heard  on  those  points  " 
Hence  leave  was  granted  for  an  actual  re-argument  because  a  principle  of  law 
had  been  overlooked  on  which  counsel  had  not  been  heard. 

'  See  paragraph  177. 

2  Knowlton  v.  Bowrason,  8  Cow.,  135  (where  the  court  refused  to  allow  the 
party  opposing  a  motion  to  open  a  default  changing  place  of  trial,  to  intro- 
duce a  further  affidavit  showing  twenty  witnesses  in  addition  to  the  number 
sworn  to  in  his  original  affidavit.  The  court  said:  "  The  mover  cannot,  as  of 
course,  avail  himself  of  his  advantage  to  eke  out  the  original  ground  of  his  mo- 
tion by  way  of  reply  to  the  motion  of  his  adversary  who  comes  to  open  the  rule"). 

^  The  rule  against  renewals  without  leave  does  not  apply  to  motions  dis- 
posed of  by  default.  Bowman  v.  Sheldon,  5  Bandf.,  657;  Thompson  v.  Erie 
Vij.Co.,9AW).Pr.,N.S.,^Z. 
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been  heard  and  decided,  whether  by  the  court  or  a  judge,  the 
same  party  ^  cannot  make  a  fresh  motion  for  the  same  or  sub- 
stantially the  same  relief,  upon  the  same  facts,*  though  sup- 
ported by  fresh  evidence,  nor  upon  facts  existing  when  the  for- 
mer motion  was  made,'  unless  by  leave  of  the  court  *  or  judge. 

173.  Hen&waZ  on  scmie  facts,  when  allowable  ;  —  leave.] — 
The  court  or  judge  by  whom  a  motion  has  been  denied  in  whole 
or  in  part,  or  granted  subject  to  conditions,  has  power  to  grant 
leave  to  renew  it  ^  upon  the  same  facts,  except  where  it  would 
have  the  effect  to  extend  the  time  for  making  the  motion  after 
the  time  has  passed,  in  a  case  where  there  is  no  power  to  extend 
the  time.*  If  there  is  nothing  to  raise  a  suspicion  of  unfairness, 
it.  is  proper  to  grant  suth  leave,'^  as  well  when  the  first  motion 
was  denied  for  formal  or  technical  defects,*  as  where  it  was 
denied  for  insufficiency  of  proof,  and  further  and  sufficient 
evidence  appears  to  have  been  since  discovered.' 

'  The  rule  does  not  preclude  an  application  by  a  different  party.  See  New 
Jersey  Zinc  Co.  v.  Blood,  8  Abb.  Pr.,  147,  where  it  was  held  that  the  denial  of 
a  motion  for  a  change  of  place  of  trial,  made  by  one  defendant,  does  not 
prejudice  the  right  of  another  defendant  (subsequently  served  with  sununons, 
and  not  a  party  to  the  former  motion)  to  make  a  similar  motion. 

*  Fenton  v.  Lumberman's  Bank,  Olarke,  360. 

Bank  of  Havana  «.  Moore,  5  Hilti,  634  (alHrming  an  order  denying  a  sec- 
ond appUcation  made  without  leave  on  the  same  facts). 

Schlemmer  ».  Myerstein,  19  How.  Pr.,  412  (where,  upon  denying  a  second 
application  made  without  leave  on  same  facts,  for  an  attachment  where  the 
attachment  granted  on  the  former  application  had  been  vacated  by  another 
court,  after  argument,  the  court  said :  ' '  The  defendant  is  not  to  be  continually 
vexed  by  the  same  application;  nor  are  the  same  or  different  tribunals  to  hear 
and  decide  upon  the  same  matters  more  than  once  "). 

The  rule  applies  to  motions  for  a  commission  to  examine  witnesses.  Allen 
«.  Gibbs,  12  Wend.,  203;  DoUfus  v.  Frosch,  5  Hill,  493. 

'  Pattison  v.  Bacon,  12  Abb.  Pr.,  143;  s.  c,  21  How.  Pr.,  478;  Willet  v. 
Fayerweather,  1  BcM-b.,  72;  Lovell  v.  Martin,  13  Abb.  Pi-.,  178. 

*  Jay  «.  De  Groot,  3  Hun,  305, 208,  where  the  court  said :  "A  motion  once 
decided  is  ordinarily  final  on  the  matters  involved,  unless  leave  be  given  or  ob- 
tained to  present  the  same  matter  afterward  for  reconsideration  and  decision." 

^  But  a  motion  for  leave  to  renew  may  be  precluded  by  the  fact  that  the 
original  motion  had  been  decided  under  a  stipulation  that  the  rights  of  the 
parties  should  abide  the  decision.    Smith  v.  Van  Patten,  2  How.  Pr.,  235. 

'  See  paragraph  4,  p.  83,  of  this  Volume. 

'  Mitchell  V.  Allen,  12  Wend.,  290. 

8  Macomber  v.  Mayor,  &c.,  of  N.  T.,  17  Abb.  Pr.,  35  (omission  to  specify 
irregularity  in  order  to  show  cause). 

DoUfus  V.  Frosch,  5  Hill,  493 ;  B.  c,  40  Am.  Bee.,  368  (motion  for  commis- 
sion) ;  Marvin  v.  Lewis,  12  Abb.  Pr.,  482. 

-» Devlin  «.  Hope,  16  Abb.  Pr.,  314 
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A  more  favorable  order,  made  on  a  renewal  upon  the  same 
facts,  without  leave  being  previously  asked,  is  not  void  for  want 
of  power  in  the  court ;  ^  and  to  deny  the  second  motion  for 
want  of  power  because  previous  leave  has  not  been  had  is 
error.' 

If  the  motion  is  made  before  a  court  held  by  a  single  judge, 
it  should  be  the  same  judge  who  heard  the  original  motion.' 

He  who  seeks  leave  to  renew  a  motion  on  facts  which  exist- 
ed at  the  time  of  the  original  motion,  should  be  required  to 
show  evidence  as  an  excuse  for  not  presenting  them  then,  to 
justify  the  court  in  granting  a  renewal.* 

'  White  v.  Munroe,  33  Ba/rb.,  650;  Tone  v.  Brace,  Clwrke,  503;  Eiggsa 
Pursell,  74  N.  ¥.,  370. 

'  Thayer  v.  Parr,  13  Weekly  Dig.,  137.  Compare  Melville  v.  Matthewson, 
49  Super.  Ot.  (J.  &8.),  388,  reversing  the  order  granted  on  the  second  applica- 
tion, and  holding  that  "under  such  circumstances,  failure  to  ask  for  and  to 
obtain  leave  to  renew  is  ground  for  reversal." 

Whether  the  mere  additional  lapse  of  time  is  a  "new  fact "  for  the  pur- 
pose of  sustaining  a  renewal  without  leave  founded  on  delay,  see  Dunn  v. 
Meserole,  5  Daly,  434,  where  it  was  held  that  an  order  denying  a  motion,  un- 
der Code  Pro.,  §  274,  to  dismiss  for  neglect  to  serve  other  defendants, is  a  har 
to  a  new  motion  to  dismiss  for  the  same  reason,  made  a  year  afterward,  with- 
out obtaining  leave  to  renew.    Doubted. 

'  Arnold  «.  Oliver,  2  Civ.  Pro.  B.  (Browne),  457;  B.  C,  64  How.  Pr.,  453; 
affl'g  4  Monthly  Law  Bui.,  50. 

An  error  of  the  special  term  cannot  be  corrected  by  a  motion  made  at  an- 
other, but  can  only  be  remedied  by  an  appeal.  First  Nat'l  Bk.  of  Rondout 
V.  Hamilton,  50  How.  Pr.,  116.  (So  held  denying  a  motion  presenting  the 
identical  questions  passed  upon  at  a  previous  hearing  before  another  judge. 
Per  curiam:  "  The  estopjiel  depends  not  on  the  form  of  the  presentation, 
but  on  the  presentation  without  leave  of  the  same  questions  once  decided.") 

A  decree  of  divorce  will  not  be  set  aside  because  the  motion  to  confirm 
the  referee's  report  was  first  made  before  one  judge,  and  renewed  before  an- 
other, though  there  is  no  competent  evidence  of  leave  to  renew,  because  this 
is  a  mere  irregularity,  and  where  due  notice  of  the  motion  is  given,  the  ob- 
jection should  then  be  taken,  and  not  allowed  to  remain  months  after  the 
judgment.  Robertson  v.  Robertson,  9  Daly,  44  (so  laid  down,  but  reversing 
the  order  on  another  ground);  appeal  dismissed  in  81  J!f.  Y.,  639. 

■■  Belmont  v.  Erie  Railway  Co.,  53  Barb.,eS7  (where  the  test  as  to  whether 
a  motion  to  open  an  order  should  be  granted  was  stated  as  follows: 
Have  the  parties  making  the  motion  "shown  any  material  facts  which 
were  not  presented  upon  the  previous  motion;  and  if  they  have,  were 
they,  so  far  as  matters  then  existed,  prevented  from  bringing  them  to  the  no- 
tice of  the  judge  by  'mistake,  inadvertence,  surprise,  or  excusable  neglect?'" 

Applying  such  test  it  was  held  that  a  sufBcient  excuse  was  shown  by  the 
moving  parties  for  not  presenting  their  full  case  on  the  previous  motion  in  that 
they  were  taken  by  surprise  by  the  motion  being  greatly  advanced  on  the  cal- 
endar). 

Wentworth  v.  Wentworth,  51  Sow.  Pr.,389  (where  the  court  said:  "Upon 
a  second  application  addressed  to  the  discretion  of  the  court,  fresh  facts  or 
some  good  excuse  should  be  furnished  "). 

Pattison  v.  Bacon,  13  Abb.  Pr.,  143;  s.  c,  31  How.  Pr.,  478.    (Here  a  re- 


COMMON   FORMS.— XrV.  MOTIONS.  193 

174.  New  motion  on  new  facts.] — A  party  whose  motion  has 
been  denied  in  whole  or  in  part,  or  granted  upon  conditions 
which  he  has  not  accepted,^  has  a  right  to  move  again  on 
additional  facts  which  have  occnrred  since  the  former  motion,'' 
or  which  without  his  laches  were  unknown  to  him  at  the  time 
of  the  former  motion  and  have  since  been  discovered.' 

newal  of  a  motion  to  open  a  judgment  taken  by  default  was  not  entertained, 
because  made  on  a  ground  of  defense  known  to  the  defendant  wlien 
tlie  original  motion  was  made,  but  not  then  stated.  No  excuse  w?s  of- 
fered.) 

'  Evans  v.  Van  Hall,  Cla/rke,  23. 

"  In  this  class  of  cases  at  least,  the  new  motion  is  not  a  "  renewal,"  strictly 
so  called. 

Ene  Railway  Co.  v.  Ramsey,  57  Barb.,  449  (where  the  coirrt  said:  "When 
a  second  motion  is  based  upon  a  new  state  of  facts  arising  since  the  first  de- 
cision was  made,  it  is  not  necessary  that  leave  to  make  the  motion  should  be 
obtained.  It  may  be  made  as  a  matter  of  right."  So  held,  reversing  an  order 
refusing  to  entertain  a  second  motion  because  leave  to  make  it  had  not  been 
previously  obtained). 

Butts  V.  Burnett,  6  Abb.  Pr.,  N.  8.,  302  (where  it  is  held  that  a  motion 
should  not  be  denied  merely  on  the  ground  that  a  motion  of  the  same  nature 
has  already  been  made  and  denied,  if  new  facts  are  shown  on  the  second 
motion  such  as  would  be  ground  for  giving  leave  to  renew). 

Wentworth  D.Wentworth,  51  How.  Jhr.,  289  (granting  a  second  application 
for  an  allowance  pendente  lite  where  new  facts  were  shown,  although  no  leave 
to  renew  had  been  obtained). 

Fox  V.  Fox,  34  How.  JPr.,  385  (where  a  second  application  for  an  extra 
allowance  was  granted  after  another  trial  and  upon  facts  materially  different 
from  those  on  the  denial  of  the  first  application). 

Bonnell  v.  Henry,  13  How.  Pr.,  142  (where  a  motion  of  a  judgment  cred- 
itor to  set  aside  a  judgment  by  confession  having  been  denied  without  leave 
to  renew,  and  subsequently  an  assignee  of  the  judgment  creditor  having 
recovered  another  judgment,  Jield,  that  the  new  judgment  gave  a  right  to 
make  a  new  motion  as  to  it,  although  not  as  to  the  judgment  assigned). 

Goddard  s.  Stiles,  1  Norfheastern  Sep.,  402;  mem.  s.  c,  99  JT.  T.,  640 
(where  the  rule  that  leave  is  not  necessary  for  a  second  motion  when  it  is  not 
a  renewal,  but  founded  on  new  and  subsequent  facts,  is  applied). 

Contra,  Lovell  v.  Martin,  21  How.  Pr.,  338  (in  which,  deimng  a  second 
motion  without  prejudice  to  the  right  to  ask  leave  to  renew,  Brady,  J.,  said 
he  had  been  unable  to  find  any  authority  on  the  point,  but  thought  it "  beyond 
reasonable  doubt,  however,  that  the  second  motion  cannot  be  made  without 
leave,  no  matter  upon  what  state  of  facts  such  leave  may  be  given  "). 

Banks  v.  The  American  Tract  Society,  4  Sandf.  Ch.,  438  (where  the  vice- 
chancellor  in  a  dictum  said  that  the  decision  of  a  former  vice  chancellor  in 
dissolving  an  injunction  upon  the  coming  in  of  the  answer  was  "  conclusive 
between  the  parties  in  this  branch  of  the  court  on  any  application  on  the  same 
state  of  facts  [or  on  a  new  state  of  facts,  except  upon  leave  first  had  to  apply 
anew]  for  a  revival  of  the  injunction  which  he  dissolved."  But  holding  that 
this  motion  should  be  granted,  as  it  was  not  a  renewal,  but  an  entirely  new 
motion  for  an  injunction  on  different  facts). 

'  Cazneau  v.  Bryant,  4  Abb.  Pr.,  403;  8.  c,  6  Buer,  668  (dictum). 

Willet  «.  Fayerweather,  1  Barb.,  72  (where  the  court  said:  "The  new 
matter  which  will  alone  justify  the  renewal  of  a  motion  without  leave,  must 
be  something  which  has  happened,  or  for  the  first  time  come  to  the  knowl- 
edge of  the  party  moving,  since  tie  time  of  the  former  motion."    Holding 

Vol,  I.— 13 
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Additional  evidence  to  the  same  facts  relied  upon  does  not 
constitute  additional  facts  within  this  rule.^ 

175.  Different  relief  or  grounds.], — The  court  may  in  its 
discretion  entertain  a  fresh  motion  for  the  same  relief  upon 
entirely  different  grounds,  as  for  instance  an  application  to  the 
favor  of  the  court,  on  excuse  for  delay,  after  denial  of  a  motion 
founded  on  the  claim  of  strict  right,*  or  to  strike  out  a 
pleading  as  sham  after  denial  of  a  motion  to  strike  it  out  as 
frivolous ;  ^  or  a  motion  for  entirely  different  relief  upon  the 
same  grounds.* 

176.  Henewal  or  appeal.] — A  motion  to  vacate,  or  for  leave 
to  renew,  may  be  prosecuted  concurrently  with  an  appeal,' 
subject  to  the  power  of  the  court  to  dismiss  either  that  is 
plainly  unnecessary ;  but  an  actual  renewal,  since  it  in  effect 
supersedes  the  original  motion,  is  a  waiver  of  an  appeal.* 


that  the  renewal  must  be  denied,  because  the  matter  was  not  new,  but  was 
known  to  the  moving  party  at  the  time  of  his  original  motion). 

Elston  «.  Schilling,?  BoM.,  74  (holding  that  the  denial  of  a  motion  to  open 
a  default  is  not  a  bar  to  a  new  motion  founded  on  the  fact  for  the  first  time 
presented  that  the  default  was  caused  by  the  incapacity  of  the  attorney 
"  rendered  incompetent  by  his  habits  "). 

'  Ray  11.  Connor,  3  Edw.  Ch.,  478  (where  denying  a  motion  to  open  a 
decree  the  vice-chancellor  said:  "  AfBdavits  which  merely  present  additional 
or  cumulative  evidence  on  the  points  before  presented,  are  not  to  be  consid- 
ered as  showing  new  grounds  for  the  motion.  *  *  *  The  affidavits  now 
read  are  but  an  amplification  of  some  of  the  grounds  of  the  two  former 
motions"),  s.  p.,  Schultze  «.  Rodewald,  1  Abh.  N.  G.,  365  (where  the  further 
evidence  was  an  admission  on  examination  before  trial). 

«  Hall  V.  Emmons,  9  Abb.  Pr.,  N.  8.,  370;  rev'g  8  id.,  451. 

»  Kreitz  v.  Frost,  5  Abb.  Pr.,  N.  8.,  277. 

*  As  for  example,  the  denial  of  a  motion  to  set  aside  declaration,  on  the 
ground  that  it  had  not  been  filed  when  it  was  served,  does  not  preclude  a 
subsequent  motion  to  open  a  default,  on  the  ground  that  the  declaration  had 
never  been  regularly  filed.    Frost  v.  Flint,  3  How.  Pr.,  125. 

»  Belmont  v.  Erie  Ry.  Co.,  52  Ba/rb.,  637;  s.  P.,  Clumpha  t.  Whiting,  10 
Abb.  Pr.,  448.    See  also  paragraph  21,  p.  116,  of  this  Volume. 

« Peel  «.  Elliott,  16  How.  Pr.,  481;  Noble  v.  Prescott,  4  E.  D.  Smith,  139; 
Apsley  V.  Wood,  67  How.  Pr.,  406;  Harrison  v.  Neher,  9  Hun,  127. 

See  also  Benedict,  .&c.,  Mfg.  Co.  «.  Thayer,  20  Hun,  547  (where  the  court 
said :  "  The  order  denying  the  second  motion  for  leave  to  amend  was  proper 
for  the  reason  that  an  appeal  was  then  pending  from  the  denial  of  the  first 
motion.     That  appeal  should  be  dismissed  without  costs  "). 

Where,  after  an  order  has  been  made  denying  a  motion,  leave  to  renew 
the  motion  upon  additional  facts  is  granted,  the  first  order  is  not  appeala- 
ble; the  final  order,  made  upon  the  renewed  motion,  alone  can  be  appealed 
from.    Bobbins  ®.  Ferris,  5  jSmw,  286. 
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177.  Mode  of  oltmmng  leame  to  renew.]— K  motion  for 
leave  should  be  made  before  the  court  or  judge  before  whom 
the  original  motion  was  heard,^  and  upon  papers  substantiating 
the  new  facts  relied  upon,  as  well  as  stating  the  facts  in  refer- 
ence to  the  previous  motion.  If  granted,  a  new  notice  of 
motion  should  be  given. 

But  a  notice  of  motion  for  leave  to  renew  and  notice  of  the 
renewed  motion  may  be  combined  in  one  notice  *  asking  for 
leave  to  renew,  and  if  leave  be  granted,  for  the  relief  sought  by 
renewal. 

In  the  same  way  an  order  to  show  cause  why  leave  to  renew 
should  not  be  granted  may  contain  also  direction  to  show  cause, 
in  case  it  be  granted,  why  the  relief  sought  should  not  be 
granted. 

178.  Granting  lea/ve  discretionary.} — An  application  for 
leave  to  renew,  even  in  a  case  where  leave  is  necessary,  is 
generally  discretionary,  and  the  decision  not  reviewable  in  an 
appellate  court.* 

179.  What  question  involved.'] — On  a  motion  merely  for 
leave  to  renew,  the  adverse  party  is  not  entitled  to  discuss  the 
merits  of  the  motion  sought  to  be  renewed*  any  further  than 
that  failure  to  show  a  prima  facie  case  is  ground  for  refusing 
leave.  But  the  court  may,  after  granting  leave,  entertain  the 
motion  insta/nter,  if  no  objection  to  want  of  notice  is  made,^  or 
may  order  the  party  to  show  cause  mstanter.^ 

'  N.  T.  Code  Civ.  Pro  ,  §  776. 

'  Fowler  v.  Huber,  7  Bobt,  52  (per  Robertson,  J.:  "It  is  not  uncommon 
to  give  notice  of  an  application  for  such  leave,  and  in  the  same  notice  to 
give  notice  of  renewing  the  motion  conditionally  in  case  such  leave  be 
granted.  Without  such  leave  opening  the  matter  for  rediscussion,  the  former 
disposition  of  the  motion  would  be  a  bar."  In  this  case  a  former  application 
was  held  a  bar,  but  the  order  appealed  from  was  modified  by  inserting  a  grant 
of  leave  to  plaintiff  to  renew  his  former  motion),    s.  p.,  paragraph  170. 

3  White  V.  Munroe,  12  Abb.  Pr..  357;  s.  c,  33  Barb.,  650;  Smith  v.  Spald- 
ing, 3  Bobt,  615;  Wentworth  v.  Wentworth,  51  Bow.  Pr.,  389. 

Unless  refused  for  want  of  power. 

*  Crocker  v.  Crocker,  1  Buff.  Super.  Ct.  (Sheldon),  274  (so  held  where  the 
notice  of  motion  for  leave  to  renew  did  not  contain  any  notice  of  a  re- 
newal in  case  such  leave  should  be  granted). 

'  Fowler  v.  Huber,  7  Bobt.,  52  {dictum).  See  also  People  ex  rel.  Wilbur 
e.  Eddy,  3  Loms.,  80,  83. 

« Miller  v.  Kent,  59  How.  Pr.,  831. 
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180.  Effect  of  leme^ — Leave  to  renew,  inserted  in  an  order 
denying  a  motion,  allows  a  renewal  even  upon  the  same  facts 
supported,  if  need  be,  by  further  evidence.*  But  mere  leave 
to  renew  reserved  in  an  order  made  before  the  expiration  of  a 
time  limited  by  the  statute,  does  not  enlarge  the  time.  If  an 
enlargement  of  time  is  desired,  there  should  be  a  special  clause.* 


FORMS. 


30.  Notice  of  motion. — General  form.        50. 
81.  The  same,  on  behalf  of  party  not 
appearing,  except  specially. 

32.  The  same,  for  motion  on  behalf  of    -, 

one  not  a  party  to  the  action. 

33.  Supplemental  notice  of  motion,  en-    52_ 

larging  relief. 

34.  Notice  to  bring  on  hearing  after  in- 

definite adjournment.  63. 

35.  Affidavit  for    »  motion. — General 

form. 

36.  Affidavit  to  procure  order  to  take 

deposition  for  use  upon  a  motion.     54. 

37.  The  same ;  another  form. 

38.  Affidavit  to  presentation  of  affidavit    65. 

and  refusal  to  verify. 

39.  Affidavit  to  presentation  of  affidavit    56. 

and  evasion  of  request  to  verify. 

40.  Order  to  take  deposition  for  use  on    5'7. 

a  motion. 

41.  Subpoena  to  a  witnesB  to  attend  and    68. 

make  deposition  for  use  on  a  mo-    69, 
tion. 

42.  Report  of  referee  having  taken  depo-     60. 

sition. 

43.  Order   to    show    cause.  —  General 

form.  61. 

44.  Order  to  show  cause,  allowing  far- 

ther papers  to  be  served  mean- 
while. 

45.  Counter-motion.  62. 

46.  Countermand  of  notice. 

47.  Motion  to  amend  or  resettle  an  order.     63. 

48.  Stipulation  extending  the  time  fixed     64. 

by  a  notice  of  motion,  or  order  to     65. 
show  cause,  for  the  hearing  there- 
of. 

49.  The  same,  when  not  indorsed  upon    66. 

the  motion  papers.  67. 


Stipulation  that  a  motion  noticed 
for  a  proper  county  may  be  lieard 
in  a  county  for  which  it  could 
not  have  been  noticed. 

The  same,  when  not  indorsed  upon 
the  motion  papers. 

The  same,  waiving  objection  that  the 
motion  was  notified  for  a  wrong 
county. 

Order  of  a  judge  transferring  a  mo- 
tion, or  order  to  show  cause,  re- 
turnable before  himself,  to  an- 
other. 

Stipulation  securing  same  object  as 
last  preceding  order. 

The  same,  when  not  indorsed  upon 
the  motion  papers. 

Adjournment  of  contested  motion  at 
special  term  to  chambers. 

Adjournment  of  motion  for  further 
preparation,  &c. 

Note  of  Issue  on  Motion. 

Note  of  issue  for  an  enumerated  mo- 
tion. 

Motion  to  strike  an  Enumerated  Mo- 
tion from  the  calendar  for  failure 
to  serve  papers. 

Affidavit  impeaching  credibility  of 
an  affiant  or  of  an  alleged  mate- 
rial witness  on  motion  for  a  new 
trial,  &o. 

Order  amending  previous  affidavit 
to  meet  objection. 

Motion  for  reheariag. 

Motion  for  leave  to  renew. 

Notice  of  Motion  for  Leave  to  Re- 
new, and  of  Renewed  Motion,  if 
Allowed. 

Leave  to  renew  application  for  leave. 

Notice  of  decision. 


I  Apsley  «!.  Wood,  67  How.  Pr.,  406. 

'  Wheeler  n.  Brady,  2  Eun,  347;  s.  c,  4  Supm.  Ct.  (T.  &  C),  547;  N.  T. 
Code  Civ.  Pro.,  §  781. 
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Form  No.  30. 

Notice '  of  motion." — General  form. 

[Title  of  court  and  cause}'] 

Please  take  notice/  that  *  upon  *  [two]  affidavits,  copies  ^  of 
which  are  herewith  served  upon  you  [and  if  the  pleadings  or 
other  proceedings  filed  or  served  are  relied  on,  mention  them'''], 
the  undersigned^  f  will  move  this  court,^  at  a  special  term^" 
thereof,  to  be  held  [at  chambers]  at  the  County  Court  House  " 
\or.  City  Hall]  in  the         of  /'  on  the         day  ^'  of         , 

18     ,  at  the  opening  of  the  court  [or,  at  o'clock  in  the 

noon],  or  as  soon  l;hereafter  as  counsel  can  be  heard,^^  [or, 
if  the  motion  is  out  of  court^^  will  move  before  Hon.  J .  K.,  a 
justice — or,  judge — of  the  court,  at  in  on 

the  day  of  ,  18     ,  at  o'clock  in  the 

noon]  for  an  order  [state  relief; "  indicating  ground 
therefor,  unless  relief  sufficiently  discloses  it;  if  irregularities 
a/re   among   the  grounds,  specify   the^n^''],  or  for  such  other 


■ ^ ~r 

'  See  paragraph  89  (above),  as  to 
consent  in  lieu  of  notice. 

"  See  paragraphs  10, 12, 13  and  15 
(above),  as  to  when  to  move,  rather 
than  to  appeal,  sue,  or  plead. 

*  See  paragraphs  77,  90  and  91 
(above).  See,  also,  paragraphs  18  and 
23,  as  to  title  in  "several  actions" 
and  "before  service  of  process." 

*  See  paragraphs  25-27,  as  to  no- 
tice— when  necessary,  who  entitled 
to,  and  effect  of  omitting  to  give. 

'  See  paragraph  95,  as  to  stating 
upon  what  papers.  See,  also,  para- 
graph 60,  as  to  when  affidavits  unnec- 
essary, and  what  may  be  used  as  evi- 
dence. 

'  See  paragraph  112,  as  to  when 
service  of  copies  is  necessary  and 
when  not.  See,  also,  paragraph  131, 
as  to  moving  party  being  confined,  at 
the  hearing,  to  the  papers  he  has 
served. 

'  If  not  desired  to  rely  on  all  the 
proceedings  specify  those  needed, 
otherwise  it  may  be  necessary  to 
print  all,  on  an  appeal. 

*  See  paragrajjhs  7  to  9,  as  to  what 
persons,  not  parties,  may  move,  or  be 
moved  against,  and  effect  of  such  mo- 
tion. See,  also,  paragraph  24,  as  to 
special  appearance,  and  paragraph 
101,  as  to  the  effect  of  an  unqualified 
signature  as  a  general  appearance. 


» See  paragraphs  28,  39, 31-39,  as  to 
when  to  move  the  court  or  a  judge. 

'"  As  to  what  motions  must  be 
made  at  general  and  what  at  special 
term, see  iV  Y.  Oen.Sule  S8(1884:),and 
paragraphs  43  and  58-  See^  also,  para- 
graph 31rA»  the  rule  that  motions  on 
notice  are  to  be  made-a*  special  term 
rather  than  beforg'a  judge;  and  see 
paragraphs  29,  32  ffiffli33,  for  excep- 
tions to  the  rule. 

"  See  paragraphs  93  and  94. 

'"  See  para^aphs  53-57,  for  proper 
county  in  which  to  move  in  Supreme 
Court  actions.  See,  also,  paragraph 
78,  as  to  stating  justification  for 
choice  of  county  to  move  in. 

'^  See  paragraphs  85-88,  and  92,  as 
to  requisites  as  to  time  within  which, 
for  which,  &c.,  to  move. 

'*  Omitting  this  clause  does  not 
vitiate.  Anon.,  1  Johns.,  143.  See, 
also,  paragraph  92. 

"  See  paragraphs  29, 32, 33  and  93, 
as  to  when  application  on  notice  is 
made  to  a  judge  out  of  court. 

"  See  paragraphs  79  and  98,  as  to 
necessity  for  disclosing  grounds  of 
the  motion,  and  as  to  relief  sought. 
See.  also,  paragraphs  96,  97  and  132. 

"  See  paragraphs  79,  96  and  97,  as 
to  specifying  irregularity  and  effect 
of  omitting  to  do  so.  See,  also,  para- 
graphs 158  and  157. 
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or  further  relief^  as  may  be  just   [witli  costs  of  this  mo- 
tion ^l. 

[I)aie.]  [Signature '  cmd  office  address  ^  of] 

Attorney  for  {moving  party]. 
To  [address^]. 

Attorney  for  {adverse partfy]. 

{For  Order  to  Show  Cause,  see  p.  209.] 

Form  No.  31. 
The  same,  on  behalf  of  party  not  appearing,  except  specially. 

{As  in  last  preceding  Form,  inserting  at  the  *  .•]  the  under- 
signed appear[s]  for  the  purposes  of  this  motion  and  for  no 
other  purpose,  and — 

{And  after  signature  substitute:']  attorney  for  {nammg 
pa/rty]  for  the  purposes  of  this  motion  only. 

Form  No.  32. 
The  same,  for  motion  on  behalf  of  one  not  a  party  to  the  action. 

{As  in  last  preceding  Form,  hut  one,  inserting  at  the  f  :]  on 
behalf  of  {here  na/mvng  the  person  on  whose  iehalf  the  motion 
is  made]  in  the  within  affidavit  {or,  petition]  mentioned — 

{And  after  signature  substil/ute :]  attorney  for  {naming 
sa/ms  person]. 

{And  address  to  all  parties  who  have  appea/red.] 

Form  No.  33. 
Supplemental  °  notice  of  motion,  enlarging  relief.' 

{Title  of  court  and  cause.] 

Please  take  notice,  that  in  addition  to  papers,  copies  whereof 
have  already  been  served  on  you,  for  the  motion  noticed  for 
the  day  of  ,18     ,  at  [the  chambers  of  Hon.  J.  P.], 

in  ,  in  the  above  entitled  action,  amongst  other  things, 

to  set  aside  the  judgment  and  sale  of  the  premises  by  J.  F., 

'  See  paragraphs  99  and  159-161,  further  papers,  and  limit  of  time  for 

as  to  prayer  for  general  relief,  and  its  so  domg. 

effect.  '  A  prayer  for  other  and  further 

"  See  paragraphs  99  and  165.  relief -wiU  enable  the  court  to  grant  it, 

'  See  paragraphs  100  and  101,  as  but  will  not  generally  enable  the  mov- 

to  signature  and  its  effect  as  a  general  Ing  party  to  appeal  if  it  is  refused. 

appearance  when  unquaUfled.  Van  Slyke  i).  Hyatt,  46  if.  T.,  259. 

*  See  paragraph  100.  See,  also,  paragraphs  159-161  (qbom), 

'  See  paragraph  103.  as  to  the  effect  of  prayer  for  general 

'  See  paragraph  113,  as  to  serving  reliel 
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referee  therein,  tlie  making  of  which  motion  has  been  postponed, 
by  stipulation  to  the  day  of  i  18     ,  at  the  same 

place  and  time,  the  defendant  will  also,  for  the  purpose  of 
sustaining  said  motion  at  the  time  and  place  last  men- 
tioned, read  the  papers,  copies  whereof  are  herewith  served  on 
you,  and  will  also,  if  necessary,  refer  to  and  use  on  said  motion 
all  original  papers,  copies  of  which  have  been  served  on  you 
in  this  action  or  which  are  filed  herein  and  referred  to  ^  in  the 
papers  so  served,  and  particularly  the  written  demands  which 
have  been  served  on  both  the  plaintiff  and  his  attorney 
in  said  action ;  and  the  defendants  will  severally  on  said 
motion  ask  for  the  relief  specified  in  the  former  notices,  and 
the  whole  thereof,  and  on  all  the  grounds  therein  specified; 
and,  in  addition  thereto,  will  ask  [to  have  the  judgment  in  said 
action  for  an  alleged  deficiency  entered  upon  the  day 

of  ,  18    ,  for  $18,911.94,  in  the  Saratoga  county 

clerk's  office,  set  aside  and  vacated  on  the  grounds — stating 
additional  grounds]. 

{Date  ;  Signature  ',  and  Addresses,  as  in  Form  No.  30.] 


Form  No.  34. 
ITotice  to  Tiring  on  hearing  after  indefinite  adjonmment. 

\Title  of  court  am,d  cause.'] 

Please  take  notice,  that  on  the  papers  heretofore  served  on 
you,  and  those  herewith  *  served,  and  other  papers  mentioned 
in  the  notices  heretofore  served  on  you,  the  motion  to  set  aside 
the  judgment  herein,  and  the  sale  of  the  premises  described  in 
the  complaint  in  said  action,  and  for  other  relief,  which  motion 
was  partially  heard  before  Judge  P.,  at  his  chambers  in  , 

in  last,  will  again  be  brought  on  for  a  hearing ;  and  the 

same  relief,  notice  of  which  has  been  served  on  you  with  the 
former  papers,  will  be  asked,  and  on  all  the  grounds  specified 
in  the  said  former  notices  so  served  on  you,  on  the  day 

of  5  18    ,  at  A.  M.,  at  the  chambers  of  Hon.  J.  P., 

in  ,  and  the  defendants  will  each  of  them,  then  and 

there  ask  for  such  further  or  other  reUef  as  may  be  just. 

[Date  ;  Signature  j  and  Addresses^  as  in  Form  No.  30.] 


'  See  paragraph  80,  as  to  mode  of    limit  of  time  within  which  additional 
referring  to  other  papers.  papers  can  be  served. 

'  See  paragraph  113  [above),  as  to 
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Form  No.  35. 

A^davit  for  a  motion. — General  form.' 

[Name  of  court,  and,  if  Supreme  Court,  n<Mne  of  county  of 
trial.'] 


\Namies  of  the  jplan,ntiffs], 

Plaintiffs, 
against 

[Wamss  of  the  defendants], 

Defendants. 


[City  and]  County  of  ,  ss. : — 

John  Doe,  of  ,  [and,  if  there  are  two  affiants,  Kichard 

Eoe,  of  ,  severally]  being  duly  sworn,  says  [each  for  him- 

self] :— 

'  I.  That  he  is  the  plaintiff  [or,  defendant — or,  an  agent  of 
the  plaintifEs,  or,  defendants — or,  the  attorney  for  the  plaintiffs, 
or,  defendants — or,  the  managing  clerk  in  the  office  of  the  at- 
torney for  the  plaintiffs,  or,  defendants — or  other  ^qper  de- 
scription of  the  affiant]  in  the  above  entitled  action. 

II.  That  [here  state  facts  in  support  of  or  in  opposition  to 
the  motion]. 

III.  [Jf  moving  on  notice  in  the  Supreme  Court  out  of  the 
district  or  county  where  ths  action  is  friable,  add  facts  showmg 
Justification  for  so  doing,  as  for  example :]  That  the  above  en- 
titled action,  though  triable  m  Westchester  county,  is  no  longer 
pending,  but  that  final  judgment  in  favor  of  the  plaintiff  [or, 
defendant]  was  entered  therein  in  that  county  on  the  day 
of  ,  18  ,  [and — if  such  is  the  fact — this  defendant — or, 
plaintiff,  or  other  moving  'person  or  his  attorney — is  a  resident 
of  this  county  of  New  York — or  other  county — where  the  said 
judgment  is  sought  to  be  enforced]. 

/  lY.  [If  the  motion  is  agadnst  an  i/rregula/rity,  specify  it, 
as  for  example :]  That  [deponent  is  informed  by  his  counsel 
and  verily  believes  that]  the  said  order  under  which  the  dcr 
:  "endant  [or,  deponent]  was  arrested,  omitted  to  specify  any  of 
'or,  all  of]  the  papers  on  which  it  was  granted  [and  in  particu- 
ar  omitted  to  specify  the  affidavit  of,  &c.,  designating  if],  and 

*  For  the  reqtiisites  of  an  affidavit  generally,  see  Article  III,  p.  20,  of  this  vol. 
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that  a  copy  of  the  order  with  the  papers  upon  which  the  order 
was  granted,  was  not  delivered  to  the  defendant  [or,  deponent] 
upon  his  arrest,  nor  filed  as  prescribed  by  law. 

[Another  example ;]  That  the  ex  parte  order  now  moved  to 
be  set  aside,  was  granted  upon  an  atfidavit  [or,  papers]  which 
did  not  disclose  to  the  court  [or,  judge]  whether  any  previous 
application  had  been  made  for  such  order. 

V.  [Macuse  for  delay  in  moving  agadnst  an  irregularity, 
as  for  example  ;]  That  on  the  day  of  ,  18  ,  he  saw 
in  a  copy  of  the  ,  the  summons  in  this  action,  before  winch 
time  he  had  no  notice,  knowledge  or  information  of  any  such 
action  or  proceedings  against  him  [or  otherwise  state  m  what 
m^de  the  proceedings  were  first  hrought  to  his  notice,  or  state 
amy  other  facts  relied  on  to  negative  laches  in  moving'}. 

VI.  [In  referring  to  parts  of  other  papers,  for  caution 
specify  the  paragraph,  if  am,y,  and  the  initial  and  terminal 
words,  as  for  instance  .•]  That  deponent  has  read  [or,  has  heard 
read]  the  annexed  affidavit  of  A.  B.,  verified  on  the  day 
of  5  18  ,  and  knows  the  contents  thereof,  and  that  all 
the  allegations  contained  in  the,  second  and  third  [or  other} 
paragraphs  thereof,  beginning  with  the  words  [specify  them'] 
and  ending  with  the  words  [specify  them],  are  in  all  respects 
true  to  the  personal  knowledge  of  deponent. 

VII.  [  Where  delay  or  favor  of  the  court  is  sought  in  mak- 
ing defense  {such  as  extensions  of  timie  and  request  to  open  de- 

fandts,  and  the  like),  add  am,  oath  to  merits,  as  for  example  .•] 
That  this  defendant  has  fully  and  fairly  stated  the  case  to 
,  his  counsel,  who  resides  at  No.     ,        st.,  in  ,  and 

that  he  has  a  good  and  substantial  defense  on  the  merits,  to  the 
action,  as  he  is  advised  by  his  said  counsel,  after  such  statement, 
and  verily  believes. 

[Or  %f  an  affida/oit  of  merits  has  already  heen  filed:}  That 
a  due  and  sufficient  affidavit  of  merits  in  this  action  has  been 
made  by  defendant,  and  was  filed  with  the  clerk  of  this  court 
on  the  day  of  ,  18      ;  and  notice  thereof  given 

to  plaintiffs  attorney. 

VIII.  [  Where  order  to  show  cause  is  sought,  disclosing  ne- 
cessity therefor,  and  condition  of  caused  thus ;]  That  this  cause 
is  at  issue  and  on  the  calendar  for  trial  at  the  circuit  in  May 
next.  That  deponent  has  had  exclusive  charge  of  it  since 
its  commencement,  and  neither  of  his  partners  is  familiar 
therewith,  and  that  deponent  expects  and  intends  to  necessarily 
leave  the  city  [or,  town]  of  ,  on  business,  on  the  day 

>  N.  Y.  Gen.  Rules,  No.  37,  of  1884.  ' 
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of  ,  instant,  and  will  be  necessarily  absent  therefrom  in 

until  about  the  day  of  next,  and  that 

there  is  not  now  the  requisite  time  in  which  to  notice  a  motion 
for  the  relief  herein  asked,  for  the  day  of  ,  the 

only  day  for  which  the  same  could  be  noticed  before  the  ex- 
pected departure  of  deponent  from  the  city. 

[^Another  example  ,•]  That  a  motion  by  defendant  [to  re- 
quire the  complaint  in  this  action  to  be  made  more  definite  and 
certain,  or  other  relief]  is  set  down  by  consent  for  argument 
on  next,  which  is  the  reason  why  the  plaintiff  applies 

for  an  order  to  show  cause  instead  of  giving  a  notice  of  motion. 

[Another  excmvple  ,•]  That  the  reason  for  requiring  a  shorter 
notice  than  eight  days  upon  this  motion  [to  set  aside  said  judg- 
ment and  execution,  and  for  a  stay]  is  that  the  property  levied 
upon  is  to  be  sold  by  the  sheriff  on  the        day  of  ,  18     . 

IX.  [  Where  the  motion  is  ex  parte,  add  a  clause  as  to  pre- 
vious applications,  as  for  example  .*]  That  no  previous  applica- 
tion has  been  made  for  such  an  order  as  is  now  sought  [ornamw 
the  pa/rticular  relief  sought,  ojnd  if  a  prior  applicamon  has  been 
made,  state  to  what  court  or  judge,  and  what  order  or  decision 
was  made,  and  what  new  facts,  if  any,  are  now  shown,  for 
instance,  thus :  A  previous  application  for  an  order  to 
show  cause  herein  for  the  same  relief,  was  made  to,  and  granted 
by,  Hon.  ,  a  justice  of  this  court,  on  the  day 

of  5  18     >  hut  upon  the  return  thereof  before  the 

Special  Term  of  this  court,  on  the  day  of  ,  18     , 

the  relief  sought  was  denied  by  the  court  upon  the  technical 
and  sole  ground  that  the'said  order  to  show  cause  did  not  specify 
the  irregularity  moved  against  [but  such  denial  was  without 
costs  and  with  leave  to  renew].  The  application  now  made  is 
for  an  order  to  show  cause  which  specifically  sets  forth  the  ir- 
regularity complained  of]. 

[Jurat.']  [Signature.] 

Form  No.  36. 
Affidavit  to  procure  order  to  take  deposition  for  use  upon  a  motion.' 

[Title  of  court  a/nd  cause.] 
[Yenue.] 

M.  N.,  being  duly  sworn,  says  : 

I.  I  am  the  plaintiff's  attorney  *  herein. 

'  Adapted  from  a  well  contested    ney  is  sufficient  proof  of  these  matters. 
case.  Moses  v.  Banker,  7  Sobt,  131 ;  s.  c, 

*  Usually  the  affidavit  of  an  attor-    34  How.  Pr.,  813. 
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II.  This  action  has  been  commenced  by  the  service  of  a 
summons  and  complaint. 

III.  With  said  summons  and  complaint  was  served  an  in- 
junction order,  restraining  the  defendants  from  doing  certain 
acts  as  directors  and  officers  of  the  defendant  corporation,  which 
said  injunction  order  also  contained  an  order  to  show  cause  why 
the  said  injunction  should  not  be  continued  during  the  pen- 
dency of  this  action. 

lY.  In  said  order  permission  was  given  to  the  plaintiff  to 
serve  additional  affidavits  in  support  of  the  application  to  con- 
tinue said  injunction. 

Y.  Said  motion  to  continue  said  injunction  was  returnable 
on  the  day  of  5  18    ,  but  has  been  adjourned 

and  set  down  for  argument  for  the  day  of  ,  18    . 

YI.  On  the  day  of  ,  18    ,  I  caused  the  annexed 

proposed  affidavits  to  be  presented  to  the  defendants'  officers,  R. 
A.  and  H.  S.,  respectively,  with  the  request  that  they  verify 
the  same,  but  they  absolutely  refused  ^  and  declined  to  make 
said  affidavits.  These  affidavits,  which  were  presented  to  said 
E.  A.  and  H.  S.,  were  in  support  of  the  allegations  of  the  com- 
plaint herein. 

Yll.  {^Here  set  forth  the  facts  intended  to  he  proved  hy  the 
witness,  for  instanoe,  as  follows ;]  The  proposed  affidavit  of 
E.  A.  sets  forth  the  *  acts  and  proceedings  of  the  defendant  cor- 
poration and  its  officers  and  directors,  and,  among  other  things, 
stated  and  set  forth  the  proceedings  by  which  the  aforesaid 
E.  A.  was  appointed  manager  of  the  defendant  corporation  and 
the  drawing  of  moneys  from  the  funds  of  such  corporation  as 
such  manager ;  and  also  the  fact  that  he  had  made,  without  the 
sanction  or  authority  of  the  board  of  directors,  contracts  with 
actors  and  actresses  to  render  services  at  the  theatre,  and 

stated  and  alleged  he  had  granted  the  privilege  of  disposing  of 
librettos  during  the  production  of  operas  at  said  tlaeatre  to 

[        y  . 

'  See  paragraph  66,  on  p.  140.  to  examine  his  adversary  to  prove  cer- 

'  The  affidavit  should  specify  with  tain  facts  is  not  sufficient.    It  must  be 

reasonable  certainty  the  subject  upon  alleged  that  the  facts  desired  to  be 

which  the  witness  was  requested  to  proved  exist.    Kirkland  v.  Moss,  11 

depose  and  the  facts  claimed  to  be  Abb.  iV.  C,  431;  s.  c,  3  Oiv.  Pro.  It. 

within  his  knowledge  and  their  bear-  (McCarly),  331  n. 
ing  upon   the  motion  to  be  made.         A  "fishing"  examination  is  not 

Dauchy  ».  Miller,  16  Abb.  Pr.,  N.  S.,  allowable.  Fisk  v.  Chicago,  &c.,  R.  R. 

100.    See  paragraph  67  (above).  Co. ,  3  Abb.  Pr.  ,N.8.,  430.    See,  more 

^  An  allegation  that  a  party  desires  fully,  p.  145  of  this  work. 
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VIII.  The  proposed  affidavit  of  S.  would  show_  that  he 
mismanaged  the  books  of  said  company  and  made  entries  there- 
in at  the  instance  and  suggestion  of  said  R.  A.  and  without  any 
authority  from  the  board  of  directors  [or  whatever  fact  is  ma- 
terial to  the  convplainf]. 

IX.  Said  facts  and  circumstances  tend  to  confirm  the  alle- 
gations of  the  complaint  in  very  many  particulars. 

X.  I  allege  from  information  I  have  received  from  the 
plaintiff  and  some  of  the  directors  herein,  that  I  shall  be  able 
to  show  the  facts  if  1  am  permitted  to  take  the  deposition  of 
the  said  E.  A.  and  H.  S. 

XI.  T  intend  to  use  the  said  depositions  and  affidavits  upon 
the  hearing  of  the  motion  to  continue  the  injunction  herein. 

XII.  No  previous  application  has  been  made  for  such  an 
order  as  this  to  any  other  judge. 

XIII.  [All  the  facts  and  allegations  in  the  proposed  affida- 
vits I  verily  believe  to  be  within  the  personal  knowledge  of 
Baid  E.  A.  and  H.  S.] 

[Jurat.']  [Signature.] 

[Sere  annex  com/  of  proposed  affidavits.] 

[  Under  N.  Y.  Code  Cim.  Pro.,  §  885,  notice  of  motion  to 
the  adverse  party  is  not  essential,^  unless  regui/redlyy  the  court 
or  judge.] 

Form  No.  37. 

The  same; — another  Form.' 

[Title  of  court  amd  coMse.] 
[  Venue.] 

W.  E.  S.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  for  the  plaintiff  herein. 

II.  That  heretofore  a  certified  copy  of  a  warrant  of  attach- 
ment, issued  herein  against  the  property  of  the  above  named 
defendant,  was  served  upon  one  C.  W.  D.,  a  brother  of  the 
above  named  defendant.     That  thereafter  said  0.  "W".  D.  gave  a 

'  He  is  not  entitled  to  take  part  in         "  Sustained  by  the  Supreme  Court, 

the  examination.    Erie  R.  R.  Co.  ®.  See  Rogers  v.  Durant,  56  N.  T.,  669. 

Champlin,  35  Row.  Pr.,  73 ;  Brooks  «.  See,  generally.paraeraphs  61-76,  pages 

Schultz,  3  Mb.  Pr.,  N.  S.,  134;  s.  c,  139-145,  and  especially  paragraph  67, 

5  Ilobt.,  657.  page  141  (above). 
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certificate  to  the  effect  that  he  had  no  property  in  his  posses- 
sion belonging  to  said  defendant. 

III.  That  thereafter  an  order  was  duly  obtained  requiring 
said  C.  "W.  D.  to  appear  and  be  examined  as  to  the  same,  on 
the  ground  that  the  said  certificate  was  not  true.  That  there- 
after an  order  to  show  cause  was  obtained  by  the  attorney  for 
said  C.  "W".  D.,  why  the  order  requiring  him  to  be  examined 
should  not  be  vacated  and  set  aside,  and  staying  proceedings 
on  the  part  of  deponent  under  the  order  for  his  examination. 
That  the  motion  to  vacate  the  said  order  for  the  examination 
of  said  C.  W.  D.  has  been  adjourned  to  ,  the 
instant,  at  o'clock,  and  this  deponent  intends  to  oppose 
the  same. 

IV.  That  heretofore  an  order  to  show  cause  why  the  order 
of  publication  herein  granted  against  the  above  named  defend- 
ant should  not  be  vacated  and  set  aside,  was  duly  granted  upon 
the  application  of  defendant's  attorneys,  and  the  same  has  been 
adjourned  for  hearing  to  ,  the  instant,  and  this  de- 
ponent intends  to  oppose  the  same. 

Y.  That  on  the  day  of  ,  1 8    ,  as  appears  by 

the  affidavit  hereto  annexed,  he  caused  an  affidavit  to  the  efl[ect 
that  one  0.  D.  died  within  the  past  eight  months,  seized  and 

})ossessed  of  a  large  amount  of  property,  and  that  the  same,  or 
arge  part  thereof,  has  come  into  the  possession  of  the  said 
0.  W".  D.,  as  executor  of  the  estate  of  said  C.  D.,  deceased,  to 
be  presented  to  said  0.  W.  D.  with  a  request  that  he  verify 
the  same  [and  that  all  the  allegations  in  said  proposed  affidavit 
deponent  verily  believes  are  within  the  personal  knowledge  of 
said  C.  W.  D.]. 

VI.  That,  as  appears  by  annexed  affidavit,  the  said  0.  W.  D. 
has  neglected  to  make  the  same. 

VII.  That  it  is  necessary  for  him  to  have  the  affidavit  of 
said  C.  W.  D.  in  opposing  the  motions  hereinbefore  mentioned, 
and  that  he  believes,  if  he  is  allowed  to  take  the  deposition  of 
the  said  C.  W.  D.,  he  will  be  able  to  show  that  the  said  0.  D., 
deceased,  left  a  large  amount  of  property,  and  that  the  same 
came  into  the  possession  of  said  0.  W.  D.,  as  executor,  and  that 
a  part  thereof  was  liable  to  be  attached  as  being  the  property 
of  the  defendant  herein. 

VIII.  That  no  previous  application  [c&c./  see  Form  No.  35]. 
[Jurat.]  [Signature.'] 
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Form  No.  38. 
Affidavit  to  presentation  of  affidavit  and  refiisal  to  verify. 

[Title  of  court  and  cause.] 
[  Venue.'] 

H.  K.,  being  duly  sworn,  says,  that  on  this  day  of 

,18  ,  at  the  request  and  by  the  direction  of  M.  N"., 
attorney  for  the  plaintiff  herein,  I  presented  to  K.  A.  and  H.  S. 
mentioned  in  the  annexed  affidavit  of  M.  ]S".,  a  proposed  affida- 
vit of  which  a  copy  is  hereto  annexed,  and  requested  them  to 
verify  the  same,  and  offered  to  pay  the  fees  of  the  notary  for 
administering  the  oath ;  but  said  K.  A.  and  H.  S.  each  refused 
and  declined  to  mate  said  affidavit  or  any  affidavit  for  the 
plaintiff  herein. 

[Jurat.]  [Signature."] 

Form  No.  39. 

Affidavit  to  presentation   of  affidavit   and   evasion  of  request  to 

verify.^ 

[Title  of  court  and  cause.] 
[  Yenue.] 

I,  A.  "W".  K.,  being  duly  sworn,  say : 

I.  On  the  day  of  ,  18  ,  in  the  noon,  at  the 
request  of  M.  N.,  attorney  for  plaintiff  herein,  I  called  upon 
C.  W.  D.,  one  of  the  executors  of  the  last  will  and  testament  of 
0.  D.,  deceased,  at  his  office,  No.  ,  street,  in  said  city, 
and  requested  the  said  C'.  W.  D.  to  verify  an  affidavit  to  be 
used  in  behalf  of  plaintiff  in  this  action,  then  and  there  sub- 
mitted to  and  left  with  him,  a  copy  of  which  is  hereto  annexed 
and  marked  "  Exhibit  A." 

II.  That  said  C.  W.  D.  replied  that  he  would  see  his  coun- 
sel and  consider  the  matter,  and  requested  me  to  call  again.  I 
called  upon  said  C.  W.  D.,  at  his  office,  in  the  afternoon  of  said 
day,  but  was  unable  to  find  him.  I  again  called  upon  said  0.  W. 
D.,  at  his  office,  on  the  instant,  in  the  noon,  when  said 
C.  W.  D.  stated  that  he  did  not  decline  to  make  the  said  affida- 
vit, but  would  see  his  counsel.  On  the  afternoon  of  said  day 
T  again  called  upon  said  C.  "W.  D.,  at  the  same  place,  and  again 
requested  him  to  verify  said  affidavit ;  but  he  replied  that  he 
did  not  decline  to  make  said  affidavit,  but  that  he  must  have 
time  to  consult  his  counsel.  I  again  called  upon  said  C.  W.  D., 
at  the  same  place,  on  the  morning  of  the  instant,  when 

'  See  paragraph  66,  p.  140  {above). 
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he  made  substantially  the  same  answer  as  already  stated  above, 
adding  that  he  would  endeavor  to  see  his  counsel  during  the 
day,  and  have  some  information  for  me  in  the  afternoon,  about 
three  o'clock.  Accordingly,  about  three  o'clock  in  the  after- 
noon of  said  day,  I  again  called  upon  said  C.  "W.  D.,  at  the  same 
place,  and  waited  there  for  some  time,  but  was  unable  to  see 
him.  I  thereupon  wrote  a  note  to  said  0.  W.  D.,  leaving  it  for 
him  with  his  book-keeper,  stating  that  unless  we  received  said 
affidavit  from  him  at  five  p.  m.,  we  should  consider  that  he  posi- 
tively refused  to  make  the  same.  Nothing  has  been  received 
from  him. 

[Jurat.]  [SigTMture.'] 

[Annex  draft  of  the  affida/oit  requested  /  amd  Ivead  it,  Ex- 
hibit A.] 

•Form  No.  40. 

Order  to  take  deposition  for  nse  on  a  motion.' 

[This  ma/y  he  a  Judge's  order,  or,] 
At  a  Special  Term  [cfec.]. 
[Title  of  court  and  ea/use.] 

On  reading  [and  filing]  the  annexed  affidavits  of  [name  and 
description,  for  im,stam,ce,  M.  N.,  attorney  for  the  plaintiff,  and 
O.  P.,  his  managing  clerk],  verified  the  day  of  ,  18  , 
and  on  motion  of  M.  !N.,  plaintiff's  attorney  [and  after  hearing 
O.  P.  in  opposition], 

Ordeeed,  that  C.  W.  D.,  of  No.  ,  street,  in  the 

city  of  ,  appear  and  attend  before  J.  0.,  Esq.,  who  is 

hereby  appointed  referee  to  take  the  deposition  of  said  C.  W. 
D.,  at  the  office  of  said  referee,  No.  ,  street,  in  said 

city,  on  ,  the  day  of  5  18    ,  at  o'clock 

in  the  noon,  or  *  at  such  time  as  the  referee  shall  Jiame,  and 
make  his  deposition  and  testify  and  make  true  answers  to  all 
such  questions  as  may  be  put  to  him  [here  comjpreJiensively  tut 
conoisel/y  indicate  subject  of  examination,  for  tnstance]  relative 
to  the  facts  embodied  in  the  annexed  proposed  affidavit  hereto- 
fore submitted  to  him,  and  which  he  refused  to  verify,  to  be 

'  Sustained  by  Rogers  v.  Durant,  relied  on  instead  of  one  fixed  by  the 

56  N.  T.,  669,  without  any  indication  order,  get  referee  to  fix  it  in  writing 

of  subject.    See  paragraph  70,  page  and  name  it  accordingly  in  the  sub- 

143  {abom\.  _  poena, 

'  If  a  time  fixed  by  the  referee  is 
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used  upon  a  motion  [for  an  injunction]  in  the  above  entitled 
action. 

[For  reasons  stated  in  said  affidavit  service  of  this  order  in 
the  county  of  shall  be  sufficient.] 

[Date,  if  ajudgis  order.l  [Signature  of] 

Judge  of  the        Court. 

[Or,  Enter  ] 

[Initials  and  dtle.] 


Form  No.  41. 

Subpoena  to  a  witness  to  attend  and  make  deposition  for  use  on  a 

motion.  ■ 

The  People  of  the  State  of  New  York  to  [naming  witness], 
greeting : — 

We  command  you,  that  all  business  and  excuses  being  laid 
aside,  you  [each]  appear  before  R,  F.,  Esq.  (the  referee  ap- 
pointed by  [Hon.  J.  K.,  a  judge  of]  the  court),  at  the 
office  of  said  referee.  No.  ,  street,  in  the  city  of  , 
on  the  day  of  >  18  ,  at  o'clock  in  the 
noon,  to  be  examined  and  make  an  affidavit  or  deposition  to  be 
used  upon  a  motion  on  the  part  of  the  [plaintiff]  in  a  certain  ac- 
tion now  pending  in  the  said  court  between  A.  B.,  plaintiff,  and 
T.  Z.,  defendant,  and  on  a  failure  to  attend  will  be  guilty  of  a 
contempt  of  court,  and  will  be  also  liable  to  the  aggrieved  party 
for  loss  and  damages  sustained  thereby,  and  will  forfeit  fifty 
dollars  in  addition  thereto : 

Witness,  Hon.  [?wre  name  am/y  justice  or  judge,  usually 
the  chief].  Justice  of  said  [Supreme]  Court,  at  the  Court  House 
in  said  city,  the  day  of  ,  18     . 

[Seal,  if  am.y.]  [Signature  of  clerh.] 

[Signature  and  address  of  attorney.] 

[  Under  N.  Y.  Code  Civ.  Pro.,  §  885,  attendance  is  to  le 
enforced  as  at  the  i/rial.  In  a  special  proceeding  the  subpoena 
'better  be  signed  by  the  referee?] 


'See    paragraphs  71,   73,  75  (as         "  See  Article  on  Repekences,  &c. 
to  subpoena,  duties  of  referee,  etc.),    (pelow). 
pages  143-145  (flboDe). 
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Form  No.  42. 
Deposition ;  and  Report  of  referee. 

[Title  of  court  and  cause.] 

Deposition  of  A.  B.,  taken  under  the  annexed  order,  dated 
the         day  of  ,  18     ,  at  the  instance  of  the  plaintiff  [or, 

defendant]  above  named,  pursuant  to  section  885  of  the  Code 
of  Civil  Procedure. 

The  said  A._  B.  being  duly  sworn,  deposes  and  says  :  [here 
state  the  facts  in  narrative  form,  or,  when  desirable,  hy  ques- 
tions and  answers:]  [Signature  of  deponent.] 

Subscribed  and  sworn  to  be- 
fore me  this  day  of  , 
18     .                [Signature  of]  Keferee. 

I  hereby  certify  that  by  virtue  of  the  annexed  order  made 
by  Justice  J.  K.  [or,  by  the  court]  on  the  day  of  , 

18_    ,  at  ,1  took  the  foregoing  deposition  of  [here  name 

witness  or  witnesses],  I  having  first  taken  the  referee's  oath 
also  hereto  annexed.  [Signature  of]  Eef eree. 

[Bate.] 

[Annex  referee^s  oath.] 

Form  No.  43. 
Order  to  show  cause ' — General  form. 

[JV^aone  of]  court  [or,  if  court  order  ^]  At  a  Special  [or.  Gen- 
eral] Term  [cfee.]. 

[Title  of  GOMse.] 

On  reading  the  affidavit  of  ,  verified  the  day 

of  )  18    ,  [and  spedfyvng  other  pampers,  if  any,  relied 

on  ;  a/nd,  if  the  motion  is  made  hy  one  not  a  party,  add,  and 
on  motion  of  Q.  K.,  attorney  for  M.  JST.]  : 

Oedebed,  that  the  herein  show  cause  thereon,  at  a 

[special]  term  of  this  court,  to  be  held  at  the  ,  in  the 

,  of  ,  on  the  day  of  >  18     ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can 

be  heard  [or,  show  cause  before  me,  at  ,  on  the  day 


'  See  paragraphs  104  and  105  as  to         '  See  paragraph  106,  as  to  who 

when  such  an  order  may  be  used  as  may  make  such  orders,  and  where 

process,  and  when  as  a  short  notice  of  returnable.    See    Codie  of  Civ.  Pro., 

motion.    See,  also,  paragraph  111  as  §  783. 
to  its  legal  effect 

Vol.  I.— 14 
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of  ,  18    ,  at  o'clock  in  the  _nopn],_why 

\h6re  state  relief  sought,  and  grounds  thereof,  specif ymg  irreg- 
ularity if  any],  and  why  the  should  not  have  such  other 
or  further  relief  as  may  be  just  [with  costs  of  this  motion].  _ 

Service  of  a  copy  of  this  order,  and  of  the  papers  on  which 
it  is  granted,  made  [by  mail]  on  the  [attorney  for  the]  , 

on  or  before  the  day  of  5  18     ,  shall  be  suffi- 

cient.' 

[If  leame  is  ashed  to  serve  am,  exhibit  later :  It  is  further 
ordered  that  the  defendant — or,  plaintiff— may  serve  upon 
plaintiff — or,  defendant — or  his  attorneys,  Exhibit  Q,  at  any 
time  before  the  argument  of  the  motion  herein.] 

\I>ate,  signature,  dec,  as  in  Form  No.  40,  above.'\ 

Form  No.  44. 

Order  to  show  cause,  allowing  farther    papers  to  be  served 
meanwhile. 

\Title  of  court  amd  cause.] 

On  the  foregoing  affidavit  of  A.  B.,  verified  the  day 

of  J 18     ,  and  on  all  the  papers  and  proceedings  in  this 

action,  and  on  such  other  and   further   affidavits  as  may  be 
served  by  the  [plaintiff]  herein  on  or  before  [Wednesday],  the 
inst..'  let  the  [defendant]  show  cause  [c&c,  as  in  Form 
JVoAS]. 

Form  No.  45. 
Coimter-motion. ' 

[Title  of  court  and  ca/use.] 

Please  take  notice,  that  upon  the  [two]  affidavits,  copies  of 
which  are  herewith  served  upon  you,  and  upon  [the  complaint, 
answer,  and  counter-claim  already  served  in  this  action,  and 
upon]  the  papers  served  by  you  upon  me  on  the  day  of 

,18  ,  wherein  you  have  given  notice  on  behalf  of  the 
plaintiff  [or,  defendant — or  other  person]  of  an  application  to 
this  court,  at  a  special  term  thereof,  to  be  held  at  the  City  Hall 
[or,  County  Court  House]  in  the  of  ,  on  the 

day  of  ,18  ,  at  the  opening  of  the  court,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  [specifying  the  relief  sought 
in  the  original  motion,  for  example,  an  injunction  order 
restraining  the  defendant — or,  plaintiff — or  other  person — from 
selling  or  interfering  in  any  way  whatever  with  the  partner- 

'  See  p.  162,  &c.,  of  this  Volume.  °  See   paragraph   116,    page    166 

»  See  p.  150.  (cOme). 
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ship  property  mentioned  in  the  complaint]  the  undersigned, 
in  case  your  motion  shall  be  granted,  will  make  a  counter- 
application  to  this  court  at  the  same  hour  and  place,  or  as  soon 
thereafter  as  counsel  can  be  heard,  for  [a  receiver  of  the  said 
partnership  property,  and  that  the  iplaintiS— or  other  parti/ — be 
likewise  enjoined  from  interfering  therewith— w  other  relief], 
or  for  such  other  or  further  relief  as  may  be  just  [with  costs  of 
this  motion]. 

lJ)ate,  signature,  <md  addresses  as  in  Form  JVo.  30  above.] 

Form  No.  46. 
Conntermand  of  notice. 

\^Title  of  court  amd  cause.] 

Take  notice,  that  I  hereby  countermand  the  notice  of  [desig- 
nating it],  dated  on  the  day  of  last,  and  heretofore 
served  on  you  in  this  action  [and  I  hereby  offer  to  pay  your 
costs  ^  of  opposing  said  motion]. 

[Date.]  [Signature.] 

^Address.] 

Form  No.  47. 
Motion  to  amend  or  resettle  an  order.' 

[As  in  the  notice  of  motion  {Form  No.  30)  asfa/r  as  object  of 
TnotMn,  and  then  indicate  the  desired  a/mendmervt,  as  for  exam- 
ple :]  that  the  order  granted  by  [this  court  at  a  special  term 
thereof,  specif yi/ng  time  and  place],  whereby  the  defendant  and 
others  were  directed  to  appear  before  R.  F.,  Eeferee,  to  make 
an  affidavit  to  be  used  on  a  motion  in  behalf  of  the  plaint- 
iff, may  be  amended  [by  striking  out  the  said  provision  in  so  far 
as  it  affects  the  defendant],  or  for  such  other  or  further  relief, 
t&c. 

Form  No.  48. 

Stipulation  extending  the  time  fixed  by  a  notice  of  motion,  or  order  to 
show  cause,  for  the  hearing  thereof. 

[Short  form;  when  indorsed  upon  the  notice  of  motion.] 
[Title  of  court  amd  coAiseF] 

Stipulated  that  the  within  motion  may  be  brought  on  to  be 

'  See  paragraph  115,  as  to  effect  of         ^  See  paragraph  41,page  138  {above). 
omitting  to  tender  costs  upon  counter-         'The  title  may  be  omitted,  or  much 

manding  notice  of  motion  as  to  entire  abbreviated,  where  the  motion  papers 

relief  sought,  and  also  as  to  one  of  two  are  properly  entitled, 
objects  of  the  motion. 
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heard  before  tte  same  court  [or,  judge]  at  the  same  place  and 
hour,  on  the  day  of  ,  18     ,  or  as  soon  thereafter  as 

counsel  can  be  heard  [without  prejudice  to  the  plaintifif's — or, 
defendant's— right  to  make  any  preliminary  objections  to  said 
motion  or  the  hearing  thereof ,  as  he  may  be  advised].  [Care 
should  le  taken  to  name  a  proper  return  day  ^  in  term  time, 
or,  if  before  a  judge,  a  day  on  which  he  will  be  present.'] 
[Bate.] 

[Signatures  of  the  attorneys  for  the  different  parties.] 

Form  No.  49. 
The  same,  when  not  indorsed  npon  the  motion  papers. 

[TiUe  of  court  crnd  cause.] 

Stipulated  that  the  defendant's  [or,  plaintiff's]  motion  [to 
set  aside  the  judgment  and  execution  herein — or,  order  to  show 
cause  why,  <&c.,  describing  the  relief  sought]  noticed  for  a 
hearing  [or,  returnable]  at  a  special  term  of  this  court  to  be 
held  at  the  City  Hall  [or.  County  Court  House]  in  the  of 

,  on    the  day    of  ,    18      ,    [or,    noticed 

for  a  hearing — or,  returnable — before  Hon.  ,  a  Justice  of 

this  court  at  the  chambers  thereof — or  other  place — at  a.  m., 
on  the  day  of  ,  18  ,t]  may  be  brought  on  to  be  heard 
at  the  same  place  before  the  same  court  [or,  judge]  at  the  same 
hour,  on  the  day  'of  ,18     ,  or  as  soon  thereafter  as 

counsel  can  be  heard  [but  without  prejudice,  dac,  contmuingas 
im, preceding  Form]. 

[Date  and  signatures  as  m  Form  No.  48.] 

Form  No.  50. 

Stipulation  that  a  motion  noticed  for  a  proper  connty  may  be  heard 
in  a  connty  for  which  it  could  not  have  been  noticed.^ 

[Title  of  court  amd  cause.^] 

Stipulated  that  the  within  motion  f  may  be  brought  on  to  be 

heard   at  a  special  term  of  the  same  court  to  be  held  [or, 

brought  on  to  be  heard  before  the  same  judge — or,  before  Hon. 

,  a  Justice  of  the  same  court]  at  the  City  Hall  [or, 

County  Court  House,  or  other  place]  in  the  city  [or,  town]  of 

,  in  the  county  of  ,  on  the  day  of  , 

'  See  paragraph  117,  page  166  '  See  paragraph  118,  page  166 
{above).  {above). 

'  See  preceding  note.  ■*  See  note  3  to  page  311  {above). 
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18  ,  at  the  opeaing  of  the  court  [or,  at  1 1  a.  m.,  or  other  time], 
or  as  soon  thereafter  as  counsel  can  be  heard,  instead  of  at  the 
[time  and]  place  in  the  county  named  in  the  within  notice  of 
motion  [and for  caution  may  add:]  but  without  prejudice  to 
the  plaintiff's  [c^,  defendant's]  right  to  make  any  [preliminary  or 
other]  objections  to  the  said  motion,  or  the  hearing  thereof, 
as  fully  as  if  the  motion  had  been  heard  at  the  [time  and] 
place  specified  within,  except  that  all  objections  to  the  place  of 
hearing  the  motion  are  hereby  waived. 

{Date  and  signatures  as  in  F&rm  No.  48.] 

Form  No,  51. 
The  same,  when  not  indorsed  upon  the  motion  papers. 

\Bamie  as  im,  next  preceding  Form,  hut  one,  to  the  f ,  and  then 
continue  as  im,  last  Form,  from  the  f.] 

Form  No.  52. 

The  same,  waiving  objection  that  the  motion  was  noticed  for  a  wrong 

county. ' 

[Short form  if  indorsed  upon  the  notice  of  motion!] 

Stipulated  that  any  question  or  objection  as  to  whether  the 
within  motion  is  noticed  for  hearing  in  a  proper  county  is 
hereby  waived  [but  without  prejudice  to  any  other  preliminary, 
or  other  objection  or  question  whatever,  that  may  arise  at  the 
hearing  of  the  motion]. 

[Date  and  signatures  as  in  Form  No.  48.] 

Form  No.  53. 

Order  of  a  judge  transferring  a  motion,  or  order  to  show  cause,  re- 
turnable before  himself,  to  another  judge.' 

[Title  of  court  and  cause  ; '  hut  this  may  he  omitted  if  the  or- 
der he  indorsed  upon  notice  of  motion  or  order  to  show 
ccmse.]  I 

Owing  to  the  absence  [or  other  i/nahiUty  to  Jiea/r  the  mo- 
tion] of  Hon.  J.  K.,  a  Justice  of  this  court,  before  whom  the 
within  motion  [or  order  to  show  ca/use]  was  to  have  been  heard 
[or,  is  returnable],  f  let  the  same  be  transferred  to  and  heard  by 

'  See  paragraph  118,  page  166  (aJxm).         ^  See  note  3,  p.  311. 
s  See  paragraph  130,pagel67(ai(we). 
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Hon.  ,  a  Justice  of  this  court  [or  other  Judge  before  whom 

the  motion  might  home  been  originally  madel,  at  the  time  and 
place  specified  in  said  notice  of  motion  [or,  order  to  show  cause 
— or  state  other  time  or  j)lace]. 

[Date.]  [Signature  of  the  judge  before 

whom  the  motion  was  orig- 
inally noticed.'] 

Form  No.  64. 
Stipnlation  secnring  same  object  as  last  preceding  order.' 

[Same  as  last  preceding  order,  except  omitting  the  word 

"  let"  at  the  f  and  inserting  in  place  thereof  the  words  "it 

is    hereby  stipulated    that,"   cmd   adding  signatures   of  the 

attorneys  for  the  different  parties  in  place  of  that  of  the 

judge.] 

Form  No.  55. 
The  same,  when  not  indorsed  upon  the  motion  papers. 

[As  in  last  Form  but  one ;  but  prefix  title  of  court  amd 
cause ;  omit  the  words  "  the  within,"  and  substitute  "  a  "  in 
place  thereof,  and  insert  at  the  f  a  description  of  the  relief 
sought  and  specify  time  and  place  as  in  previous  forms.] 

Form  No.  56. 
Adjournment  of  contested  motion  at  special  term  to  chambers.* 

[Title  of  court  a/nd  cause  /  ^  but  this  may  be  omitted  if  the 
stipulation  be  indorsed  upon  nwtion  papers.] 
Stipulated  between  all  parties  to  this  motion,  that  with  the 
consent  of  Hon.  ,  the  Justice  now  holding  the  special 

term  of  this  court,  before  which  the  within  motion  is  noticed 
for  a  hearing,  the  same  shall  be  heard  and  determined  by 
said  justice  at  the  office  of  [or  other  place]  in  [city  and  county] 
on  the  day  of  ,18     ,  at  11  a.  m.  [or  other  time],  or 

as  soon  thereafter  as  counsel  can  be  heard,  for  the  reason  that 
the  said  special  term  is  about  to  be  adjourned  to  the  said  cham- 
bers of  the  said  justice. 

[Date.]  [Signatures  of  attorneys  for 

the  different pa/rties.] 

'  See  note  3,  p.  311.  Civ.  Pro.,  %  37,  and  paragraph  131, 

'  File  with  the  clerk.    See   Code    page  167  [above). 

'  See  note  3,  p.  211. 
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Form  No.  57. 
Adjournment  of  motion  for  further  preparation,  &c.^ 

[Title  of  court  and  cause ;  ^  hut  this  may  he  omitted  if  the 
wder  or  stijpulation  he  indorsed  v/port,  the  motion  jpapers^ 
Ordered  \or,  stipulated]  that  the  within  motion  be  adjourned 
to  be  heard  at  the  same  place  and  hour  on  the        day  of  , 

18  ,  with  leave  to  the  defendant  [or,  plaintiff]  to  prepare 
[further]  affidavits  in  opposition  to  the  motion  [but  without 
prejudice  to  his  right  to  make  any  objection  to  the  jurisdiction 
of  the  court  \(yr  other  jprMmvtuj/ry  objection  desired  to  he 
raised^  or  any  other  preliminary  objection,  as  fully  as  if  this 
adjournment  had  never  been  had']. 

\^Date.\  [Signature  of  judge.'\ 

[Or,  in  case  of  a  stipulation,  the  signatures  of  me  attorneys 
for  the  different parties-l 

Form  No.  68. 
Note  of  issue  on  motion.'* 

[Title  of  court  and  ca/use.] 

M.  N.,  attorney  for  plaintiff  {giving  office  address], 
O.  P.,  attorney  for  defendant  [givvng  office  address"]. 
Motion  by  [defendant]  to  make  the  complaint  more  definite 
and  certain  [or  other  description  of  the  nature  of  the  m^otion] 
noticed  for  the  first  [or,  third]  Monday  in  the  month  of  , 

18     ,  [or,  noticed  by  an  order  to  show  cause  returnable  on  the 
day  of  ,  18    ]. 

[Signature  of] 

Attorney  for  the  [defendant] 

in  support  of  the  motion. 

Form  No.  59. 
Note  of  issue  for  an  enumerated  motion. 
[Title  of  court  an4  cause.] 

M.  N.,  attorney  for  plaintiff  [respondent]  [giming  office  ad- 

O.'P.,  attorney  for  defendant  [appellant]  [giving  office  ad- 
dress]. 

Appeal  [or  other  description  of  the  enumerated  motion] 
from  an  order  made  by  Hon.  J.  ^.  at  a  special  term  [here 
designate  the  c&urt,   and  time  and  place  where  held,   unless 

'See   paragraph   137,    page   169         ^  gee  paragraph  128,  page  170. 
iOme)      "     ^  ^See   paragraph   133,    page   167 

2  See  note  3,  p.  311.  {above). 
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tJie  order  was  made  out  of  court]  denying  a  motion  for  an 
order  to  take  the  examination  of  the  plaintifE  [or,  defendant] 
before  trial  \or  other  relief]. 

Appeal  taken  on  the        day  of  ,  18     .     Noticed  for 

argument  for  the  first  day  of  the  general  term, -commencing  on 
the        day  of  ,  18    . 

[Date.]  [Signature  of] 

Attorney  for 

[Defendant,  Appellant]. 

Form  No.  60. 

Motion  to  strike  an  enumerated  motion  from  the  calendar  for  failure 

to  serve  papers.' 

[Title  of  court  and  cawse.] 

Please  take  notice,  that  upon  affidavits,  copies  of  which  are 
herewith  served  upon  you,  the  undersigned  will  move  this  court 
at  a  general  [w,  special,  if  the  enumerated  motion  was  made  at 
a  special  term]  term  thereof  to  be  held  in  and  for  the  first  \or 
other]  department  at  the  City  HaU  [or.  County  Court  House]  in 
the  of  ,  on  the         day  ^  of         ,  18     ,  at  the  open- 

ing of  the  court,  or  as  soon  thereafter  as  counsel  can  be  heard, 
that  the  cause  herein  [describing  it],  noticed  for  argument  by 
you  for  the  first  day  of  the  term,  be  struck  from  the  calendar, 
and  that  judgment  be  rendered  against  you  on  the  ground  of 
your  failure  to  serve  upon  me  the  papers  required  to  be  fur- 
nished by  the  rule  of  court,  or  for  such  other  or  further  relief 
as  may  be  just,  with  costs  of  this  motion. 

[J)ate,  signature,  and  address,  as  in  Form  No.  30.] 

Form  No.  61. 

Affidavit  impeaching  credibility  of  an  affiant  or  of  an  alleged  mate- 
rial witness  on  motion  for  a  new  trial,  &c.^ 

\Title  and  venue  as  in  other  cases.] 
A.  B.,  being  duly  sworn,  says : 

I.  That  he  resides  at  [giving  street,  number,  city  or  town, 
cmd  county,  dtc],  and  that  he  is  a  merchant  [or  other  avooa- 
tion],  having  his  place  of  business  at  [designating  his  business 
address  in  full]. 

'  See  paragraph  124,  page  168  may  be  given.  If.  T.  Gen.  Rule  No. 
{abme).  40,  of  1884. 

«  Not  less  than  four  days'  notice         =  See   paragraph  135,   page    172 
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II.  That  deponent  has  been  well  acquainted  with  C.  D.  of 
^designating^  hts  residence],  for  the  past  ten  years  {or  other 
period'],  Awaug  all  of  which  time  the  deponent  has  lived  within 
a  short  distance  [specifying  as  near  as  may  be]  of  his  residence 
[or,  place  of  business],  in  the  same  neighborhood,  and  that 
there  has  never  been  any  controversy  or  matter  of  diiference 
between  him  and  deponent. 

III.  That  deponent  is  not  related  to,  nor  in  any  manner 
connected  with,  the  parties  or  attorneys  to  this  action,  and  has 
no  interest  whatever  therein,  either  directly  or  indirectly. 

IV.  That  deponent  knows  [the  character  and]  the  general 
reputation  of  the  said  C.  D.  in  the  community  where  he  lives, 
and  that  his  general  reputation  for  truth  and  veracity  is 
notoriously  bad,  and  that  deponent  would  not  believe  him 
under  oath  [and  deponent  can  name  several  well  known  citizens 
who,  long  before  this  action  arose,  told  the  deponent  that  they 
regarded  the  said  C.  D.  as  totally  unworthy  of  credit  even 
under  oath].  [Or,  That  the  deponent  as  prosecuting  attorney — 
or  otherwise — knows  of  his  own  knowledge  that  the  said  C.  D. 
was  tried  and  convicted  of  the  crime  of  perjury  at — specifying 
the  court,  time,  and  place — and  was  sentenced — specifying  the 
sentence,  if  Jcnown,  a/nd  arwiexing  am^d  referring  to  copy  of 
the  record  of  conviction.] 

[Jurat.]  [Signature.] 

Form  No.  62. 
Order  amending  previous  affidavit  to  meet  an  objection.' 

[Title  of  court  a/nd  cause.] 

On   reading  and  filing  the  annexed  affidavit  of   A.  B., 
attorney  for  defendant  [or,  plaintiff],  verified  the  day  of 

,18  ,  whereby  it  appears  that  the  omission  to  disclose 
in  the  affidavit  of  A.  B.,  on  which  the  order  to  show  cause 
herein  was  granted  by  me  and  made  returnable  before  me,  on 
the  day  of  ,18     ,  whether  any  previous  application 

had  been  made  therefor,  was  inadvertent  and  excusable,  and 
that,  in  fact,  no  previous  application  had  been  made  :  Now,  on 
motion  of  O.  P.,  attorney  for  defendant,  ordered  that  the  said 
defect  may  be  and  hereby  is  amended  and  supplied  by  the  fil- 
ing of  the  affidavit  first  above  mentioned,  and  [h^re  may  pro- 
ceed with  rest  of  order  thereon]. 

[Date.]  [Signature  of  Judge.] 

— ^ , 

'  See  paragraph  163,  p.  186  (above). 
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Form  No.  63. 
Motion  for  rehearing.' 

[As  in  F(/rm  No.  30  for  notice  of  motion,  to  the  olyect  of 
motion,  cmd  then  insert,  for  example,  as  follows  .•]  That  the 
decision  of  the  motion  heard  and  determined  herein  at  a  special 
term  of  this  court  on  [specifying  time  cmd  place  and  descrip- 
tion of  Tuotion'],  may  be  re-opened  and  the  said  motion  re-argued 
upon  the  same  papers,  on  the  ground  that  a  question  decisive  of 
the  case  and  duly  submitted  by  counsel  was  oyerlooked  [specify- 
ing the  question — or,  that  the  decision  of  the  motion  is  in  con- 
flict with  an  express  statute — specifyi/ng  it — or,  with  a  con- 
trolling decision  to  which  attention  was  not  called  by  counsel], 
or  for  such  other  or  further  relief,  <&c. 

Form  No.  64. 
Motion  for  leave  to  renew.' 

[As  in  other  forms,  inserting]  for  leave  to  renew  the  motion 
heretofore  made  for  [describing  it, for  instance,  a  discovery  and 
inspection  of  certain  books  and  papers  in  the  annexed  papers 
described],  on  the  ground  that  new  facts  have  arisen  since  the 
previous  motion  was  made,  to  wit  [stating  them  'briefly']. 

Form  No.  65. 

Notice  of  motion  for  leave  to  renew,  and  of  renewed  motion,  if  al- 
lowed.' 

[As  in  last  preceding  Form,  inserting]  and  at  the  same  time 
an  order  will  be  asked  [giving  the  plaintiff  a  discovery — die, 
(&c., proceeding  as  in  Form  Jvb.  30J. 

Form  No.  66. 
Leave  to  renew  application  for  leave.' 

Oedeeed,  that  the  motion  to  renew  the  said  motion,  based 
upon  the  same  papers,  be  and  the  same  is  hereby  denied,  but 
without  prejudice  to  the  plaintiff  moving  again  [before  me  or 
another  judge],  on  the  same  and  additional  papers,  for  leave  to 
renew  said  motion. 
1 

'  See   paragraphs  168-171,  pages    as  to  mode  of  obtaining  leave  to  re- 
188-190  {aio'Be).  new. 

''  See  paragraphs  172-180,  pages         *  See  paragraph  173  (above),  as  to 
190-196  (above).  when  leave  to  renew  on  same  facts 

'  See  Jf.  T.  Oen.  Sule  No.  25,  of    should  be  reserved. 
1884,  and  also  paragraph  177  (above), 
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Form  No.  67. 
Notice  of  decision.' 

At  a  special  [or,  general]  term 
of  tlie  [here  designate  the  court 
and  time  (md place  where  held]. 
Present,  Hon.  ,  Justice  [or  if  at  general 

term,  Hon.  ,  Presiding  Justice, 

jjqjj*  '  [  Associate  Justices]. 

[Title  of  cause.] 

Motion  denied  with  $10  costs  [or  other  decision,  A.  B.,  J., 
iiot  sitting — or,  not  voting — or,  dissenting]. 

A  true  copv. 

[L.8.J  d    D., 

[Deputy]  Clerk. 
Filed  in        [County]  Clerk's  office,        ,  18    . 

SiKs : 

Please  take  notice  that  you  are  herewith  served  with  a  copy 
of  the  decision  herein  filed  in  [County]  Clerk's  office  this 

day  of  ,  18     . 

Yours,  &c., 

[Signature  and  office  address  of] 

Attorney  for  defendant  [or,  plaintiff]. 
To  [address]  , 

Attorney  for  [adverse party]. 

'  See  paragraph.  167,  page  187  (above). 
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AETICLE    XY. 

Notices. 

1.  What  is  notice  in  practice.  10.  Combining  several  notices. 

2.  In  what  proceedings  necessary.  11.  Ambiguous  notice. 

3.  Notice  of  proceedings  taken.  12.  Alterations. 

4.  Signature.  13.  Objections  to  sufSciency. 

5.  Address  or  direction.  14.  Effect  of  holding  sufficient. 

6.  Necessity  of  acting  through  attorney.  15.  Notice  of  motion. 

7.  Notice  to  several  united  in  interest.  Form. 

8.  Date.  (68.)  Notice  confirming  previous  no- 

9.  Premature  notice.  tice. 

1.  What  is  notice  in  practice.] — The  word  "  notice,"  as  used 
in  practice,  has  either  of  three  meanings :  1.  Written  ^  com- 
munication proceeding  from  one  person  and  addressed  to  and 
regularly  served  upon  another.  2.  An  oral  communication 
proceeding  from  one  person  and  heard  by  the  other.  3.  Actual 
knowledge,  or  circumstances  fairly  equivalent  thereto. 

The  first  of  these  meanings  is  the  usual  one ;  and  wherever 
a  statute,  rule  of  court,  or  stipulation,  requires  notice  without 
qualification,  this  kind  of  notice  is  implied.' 

To  satisfy  such  a  requirement  it  is  not  enough  that  personal 
knowledge,  however  distinct,  should  be  brought  home  to  the 
person  to  be  charged.  He  is  entitled  to  a  document  that  he  can 
file  and  produce  as  evidence  to  bind  the  person  giving  it.* 

Nor  is  it  enough  that  a  written  notice  should  have  proceed- 
ed from  a  third  person ;  ^  it  is  usually  essential  to  a  notice  that 

'  Printing  or  engraving  is  equivalent.  Pelton  v.  Ottawa  Supervisors,  53 
Mich.,  517;  s.  c,  18  Norfhweatern  Sep.,  345 ;  s.  c,  17  Beporter,  657,  and  cases 
cited  (under  statute  requiring  "notice  in  writing "  to  be  posted). 

'  Gilbert  «.  Columbia  Turnpk.  Co.,  3  Johns.  Oas.,  107, 108;  Lane  ».  Caiy, 
19  Ba/ri.,  537;  People  ».  Tallman,  36  BcurK,  333 ;  Bissell  v.  N.  T.  Centr.  E.  R. 
Co.,  67  Ba/rl.,  385;  and  other  cases  in  4  Abb.  N.  T.  Dig.,  new  ed.,  p.  583;  7 
id.  (supp.,  V,  1),  p.  43.  But  it  is  competent  for  the  legislature  to  sanction  con- 
structive notice  in  proceedings  in  the  nature  of  proceedings  in  rem,  St.  Paul, 
&c.,  Ry.  Co.  ■».  City  of  Minneapolis,  37  Northwestern  Bep.  (Minn.,  1886),  500, 
503,  and  cases  clt. 

'  Thus  service  of  another  paper,  such  as  a  report,  is  not  notice,  in  this 
sense,  of  an  order  recited  in  it.  Matter  of  N.  Y.  Central  R.  R  Co.,  60  N.  T., 
113.  Nor  is  it  enough  that  a  vmtten  notice,  duly  authenticated,  was  read  to 
the  addressed.  Hart  v.  Gray,  3  Bumn.,  339,  holding  appointment  of  guardian, 
founded  on  such  notice,  void.  s.  p..  People  «.  McHatton,  3  Seamm.  (Ill), 
666  (order  to  return  process) ;  Williams  v.  Brummell,  4  Ark.,  139;  and  Fitts 
V.  Whitney,  33  Vt.,  589  (notices  to  take  deposition). 

■■  Pearson  o.  Love  joy,  53  Ba/rb.,  407.  Where  the  personal  notice  of  a  judg- 
ment required  by  §  353  of  the  Code,  in  order  to  limit  the  time  to  appeal,  was 
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it  should  ostensibly  proceed  from  the  court  or  its  officer  or 
from  the  person  on  whose  part  it  is  to  be  giyen. 

Nor  is  it  sufficient  to  deliver  it  to  the  person  for  whom  it  is 
intended  if  it  be  not  addressed  to  him,  unless  the  circumstances 
are  such  as  to  entitle  him  nevertheless  to  act  upon  it  and  hold 
the  writer  bound  to  him  upon  it. 

On  the  other  hand,  in  the  case  of  a  notice  given  in  the 
ordinary  course  of  a  pending  action,  as  between  parties  of  whom 
the  court  has  acquired  jurisdiction,  it  is  not  necessary  that  the 
contents  of  even  the  paper  itself  should  be  shown  to  have  come 
to  the  knowledge  of  the  person  addressed  (save  in  so  far  as 
personal  service  is  required  in  exceptional  instances),  but  it  is 
enough  if  it  was  duly  put  in  the  way  of  coming  to  his 
knowledge,  either  by  personal  delivery,  by  leaving  at  his  office, 
or  by  mailing,  according  to  the  requirements  of  practice 
elsewhere  stated.^ 

The  second  meaning — an  oral  communication — is  the  one 
appropriate  to  a  class  of  proceedings  in  court,  or  before  a  judge 
or  referee,  such  as  notice  to  produce  papers,  motions  on  the 
trial  to  amend,  &c.,  where  formal  written  notice  is  not  required. 
The  limits  of  this  exception  are  easily  defined  by  the  reason  on 
which  it  is  founded,  viz.,  that  the  nature  of  the  proceeding  is 
such  that  previous  notice  is  not  generally  requirable,  and 
whether  it  be  or  no,  the  fact  that  the  giving  of  the  notice  is 
entered  in  the  minutes,  and  is  heard  before  the  judicial  officer 
who  is  hearing  the  case,  and  is  ready  to  pass  on  an  objection  to 
it,  is  a  sufficient  safeguard  against  abuse.^ 

derived  from  a  third  person — Held,  that  it  should  have  been  given  by  the  one 
who  had  obtained  the  judgment,  and  the  judgment  of  the  lower  court  dismiss- 
ing the  appeal  for  not  having  been  taken  in  time  was  accordingly  reversed. 

'  See  article  on  Sbkvicb,  p.  403  of  this  Volume. 

'  In  Railroad  Co.  v.  Blair,  100  U.  8.,  661,  where  it  was  held  that  allowance 
of  an  appeal  in  open  court,  in  presence  of  appellee's  counsel,  at  a  term  subse- 
quent to  the  rendition  of  the  decree,  the  case  being  duly  docketed  in  this 
court,  will  justify  appellants  in  inferring  that  a  citation  would  be  waived,  the 
court  say:  "  The  theory  of  the  rule  is,  that  as  a  party  to  a  suit  is  con- 
structively present  in  court  during  the  entire  term  at  which  his  cause  is  for 
hearing,  and  as  the  doings  of  the  court  are  matter  of  record  at  the  time,  he  is 
chargeable  with  notice  of  all  that  is  done  during  the  term  affecting  his  suit; 
because,  if  actually  absent  when  an  order  is  made,  he  can  on  his  return  obtain 
full  information  by  an  examination  of  the  minutes.  Still,  an  appeal  other- 
wise regular  would  not  probably  be  dismissed  absolutely  for  want  of  a  cita- 
tion, if  it  appeared  by  clear  and  unmistakable  evidence  outside  of  the  record 
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The  third  meaning — actual  or  constructive  notice — appears 
in  the  doctrine  that  a  party  must  take  notice  of  decisions  in  his 
own  favor  on  his  own  application  ;  and  the  doctrine  that  a 
party  may  be  guilty  of  contempt  in  violating,  in  advance  of 
receiving  express  notice,  an  injunction  of  which  he  had  actual 
knowledge  or  even  reason  to  believe  had  been  granted,'  or  may 
be  charged  with  costs '  for  proceeding  in  disregard  of  the  fact, 

2.  In  what proceedmgs  necessary.'] — It  is  a  general  principle 
that  in  every  proceeding  of  a  judicial  nature  both  parties  are 
entitled  to  be  heard,  and  notice  to  both  is  indispensably 
requisite.'  When,  however,  they  have  had  such  notice,  they 
are  thereafter  deemed  to  be  before  the  court,*  and  the  necessity 
of  notice  of  particular  steps  in  the  proceedings  depends  on 
whether  it  is  required  by  statute,  rule,  or  settled  practice.' 

that  the  allowance  was  made  in  open  court  at  the  proper  term,  and  that  the 
appellee  had  proper  notice  of  what  had  heen  done. 

"  The  records  of  the  court  in  this  case  show  an  allowance  of  the  appeal  in 
court  when  the  appellees  were  present  by  their  solicitors.  It  was,  however, 
at  a  term  subsequent  to  the  rendition  of  the  decree,  and  under  the  practice  a 
citation  was  necessary  to  bring  the  appellees  to  this  court." 

But  under  the  Codes  of  Procedure  the  usual  principle  is  that  notices  must 
be  in  writing  duly  served.    N.  T.  Code  Civ.  Pro.,  §  408. 

'  Conover  v.  Wood,  5  Ahl.  Pr.,  84;  Hull  i>.  Thomas,  3  Mw.,  236  (violating 
order  with  knowledge  of  it,  before  service  of  copy),  approved  in  Endicott  a. 
Mathis,  1  Stockt.  (K  J.),  110,  114;  Cape  May,  &c.,  R.  E.  Co.  v.  Johnson,  8 
Stew.  (W.  J.),  432 ;  s.  c,  14  Beporter,  595  (where  proceedings  for  contempt  for 
the  violation  of  an  injunction  were  sustained,  notice  thereof  having  been 
given  the  defendant  by  telegraph). 

"^  Kellog  ■».  Klock,  3  Code  B.,  28  (fact  that  plaintiff  had  been  informed  de- 
fendant was  an  infant,  ground  for  giving  costs  on  vacating  judgment  entered 
without  appointing  guardian). 

'  People  V.  Tallman,  36  Barb.,  232,  and  see  pages  118,  119,  and  cases 
cited.  The  general  principle  is  well  stated  by  Justice  Trunkey  in  the  Ap- 
peal of  Lancaster  (Pa.,  i^feJ.  15, 1886),  4  AUantic  Bep.,  833, 335,  thus:  "Where 
an  order,  decree,  or  judgment  has  been  wrongfully  entered,  without  notice  to 
a  party  who  was  entitled  to  notice,  such  party  may  demand  its  vacation,  at 
least  to  the  extent  that  it  affects  his  interest.  His  right  is  that  he  be  heard 
before  the  judge  or  court  decides,  not  that  there  may  be  an  ex  parte  hearing 
and  adjudication,  after  which  he  may,  if  he  can,  show  that  the  adjudication 
unjustly  affects  him:  "  so  held,  reversing  an  order  of  the  orphans'  court  ap- 
pointing a  trustee  of  unobjectionable  fitness  by  reason  of  omission  to  give 
notice  of  the  proceedings  to  all  parties  in  interest.  McDermott ».  B'd  of  Po- 
lice, 35  Ba/rb..  635  (removal  of  police  officer  without  notice).  Yelton  «.  Addi- 
son, 101  Ind.,5%  (recording  road  used  as  highway  vacated  because  done  with- 
out notice  to  the  owner,  although  the  statute  authorizing  the  proceeding  said 
nothing  about  notice). 

*  See  note  2  on  page  231,  and  next  note  {below),  page  228. 

'  See  Motions,  p.  118,  paragraph  25.  Thus  a  reqmrement  that  a  party 
file  a  paper  does  not  imply  a  requirement  that  he  give  notice  of  the  filing. 
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3.  Notice  ofproceedmgs  !5«^m.]— In  general  a  party  (except 
a  defendant  who  has  not  appeared)  is  entitled  to  formal  notice 
of  proceedings  which  the  other  party  has  taken  in  the  cause 
wherever  the  right  of  the  former  to  proceed  in  turn  depends  on 
the  fact  or  the  time  of  the  proceeding  that  has  been  taken. 
Thus,  although  he  who  gets  an  order  or  judgment  can  sometimes 
proceed  under  it  without  giving  notice  that  it  has  been  had,  yet 
he  does  not  cut  off  the  time  of  the  other  party  to  move  against 
it  or  appeal  unless  he  gives  such  notice  ;  and  the  time  limited 
for  moving  ^  or  appealing  ^  begins  to  run  from  the  giving  of 
such  notice. 

The  application  of  this  principle  to  orders  and  decisions  on 
motions  is  more  fully  stated  elsewhere.* 

4.  Signature.'] — A  formal  notice  given  in  the  course  of 
litigation  must  show  that  it  comes  from  a  party  or  attorney 
who  is  entitled  to  give  it,  and  the  appropriate  method  of 
doing    this    is   by  signature    or    subscription,*  which,  how- 

GrefE  n.  Fickey,  ZO  Md.,  75  (plaintiffs  affidavit  of  amount  due);  Douoy  ®. 
Hoyt,  1  Code  B.,  iV.  S.,  286  (filing  of  pleading  pursuant  to  order  of  court). 

Under  the  old  practice,  still  in  force  in  some  jurisdictions,  a  party  once  in 
court  must  at  his  peril  take  notice  of  all  orders  and  pleadings  filed  by  order  of 
the  court.  But  the  distinction  between  motions  or  pleadings  filed  by  order  of 
the  court,  and  those  filed  by  the  party  at  his  own  instance,  is  quite  obvious. 
Meredith  v.  Santa  Clara  Min.  Ass'n,  60  Qal.,  617;  WilUams  ».  Miller,  1  Wash. 
Terr.,  88. 

Under  that  practice  a  motion  filed  in  term  time  does  not  require  notice  to 
the  opposite  party  when  it  has  reference  to  a  proceeding  before  the  court  at  the 
term  at  which  the  motion  was  made.  Accordingly  where  plaintiff  moved  for 
a  final  decree  which  was  granted  (order  making  an  injunction  perpetual),  a 
motion  by  the  defendant  to  set  the  order  aside  on  the  ground  that  he  had  no 
notice  of  the  motion,  was  held  properly  denied.  Wagner  «.  Tice,  36  I<ywa, 
599  (1873). 

'  BisseU  ».  N.  Y.  Centr.  R.  R.  Co.,  67  Barb.,  385. 
=  7  Abb.  H.  Y.  Dig.  ( Vol.  I  of  Supp.),  p.  43. 
s  Art.  XVII,  on  Okdbes,  p.  334  of  this  Volume. 

^  Under  a  statute  directing  notice  to  be  given  in  writing,  signature  is  essen- 
tial, except,  perhaps,  where  the  notice  is  delivered  in  person  by  him  who 
should  have  signed  it.  Eaton  v.  Supervisors  of  Manitowoc  Co.,  43  Wis.,  317. 
A  notice  to  take  depositions  that  is  unsigned  is  insufficient.  Where  depo- 
sitions were  taken  upon  such  a  notice,  the  oppoisite  party  not  attending  either 
in  person  or  by  attorney,  they  were  suppressed.  Bohn  «.  Devlin,  28  Mo.,  319 
(1859). 

Service  of  notice  of  appeal  from  magistrate's  judgment  was  admitted  by 
indorsement.  The  notice  was  unsigned.  Motion  to  dismiss  the  appeal  for 
insufficient  notice  was  sustained.  Larrabee  d.  Morrison,  15  Minn.,  196  (1870). 
Notice  of  appeal,  which  was  not  subscribed  by  any  person,  but  contained 
the  name  and  address  of  the  appellant's  attorney  indorsed  on  the  back — held, 
not  an  absolute  nullity,  but  that  an  amendment  should  be  permitted  to  sup- 
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ever,  may  be  printed.  The  address  of  the  signer  should  be 
added.^ 

The  omission  of  signature  in  cases  where  signature"  is  not 
expressly  required,  does  not  necessarily  vitiate,  if  the  notice  is 
delivered  by  the  person  who  should  have  signed  it,'  so  that  the 
person  receiving  it  could  not  be  misled ;  but  the  fact  of  such 
delivery  is  not  presumed ;  nor  is  it  enough  to  dispense  with 
signature  that  other  papers  such  as  usually  accompany  the 
notice  were  signed.* 

5.  Address  or  di/rection.'] — A  notice  should  be  addressed  to 
the  party  to  be  charged  thereby,  unless  he  has  appeared  by 
attorney,  in  which  case  it  should  be  addressed  to  the  attorney, 
as  attorney  for  him.  The  question  whether  notice  may  be 
served  by  or  upon  the  attorney  of  record  after  judgment,  or 
whether  the  judgment  is  deemed  to  terminate  the  attorney's 
authority,  is  one  which  relates  to  other  proceedings  as  weU  as 
notices,  and  may  more  conveniently  be  considered  in  connection 
with  the  subject  of  service.' 

The  address  is  a  material  part  of  a  notice,  as  circumstances 

ply  the  omission  by  virtue  of  N.  T.  Code  Civ.  Pro.,  §  3049.  (Citing  Bur- 
rows ®.  Norton,  3  Hun,  550 :  Sherman  «.  "Wells,  14  Sow.  Pr.,  522 ;  Jackson  v. 
Fassitt,  33  Barl).,  645).  Gutbrecht  v.  Prospect  Park  &  C.  I.  R.  E.  Co.,  S8 
Hun,  497. 

Prior  to  the  amendment  of  N.  T.  Code  Civ.  Pro.,  §  3046,  in  July,  1882,  so 
as  to  require  an  actual  subscription  of  the  notice  of  appeal,  it  seems  that  a 
notice  not  subscribed,  but  indorsed  with  the  name  and  address  of  the  appel- 
lant's attorney,  would  be  sufficient.    li. 

'  Pelton  V.  Ottawa  Supervisors.  52  Mich.,  517;  s.  c,  18  Northwestern  Sep., 
245;  17  Reporter,  657,  and  cases  cited  (imder  statute  requiring  "  notice  in  writ- 
ing" to  be  posted). 

^  See  paragraph  100,  on  p.  157  of  this  Volume. 

^  Under  the  Wisconsin  statute,  L.  1875,  c.  86,  which  did  not  require  the 
notice  given  to  a  town  of  an  injury  caused  by  a  defective  highway,  to  be 
signed  by  any  person, — where  such  a  notice  was  served  by  the  injured  party 
in  person,  the  fact  that  the  signature  of  his  attorneys  thereto  did  not  describe 
them  as  such  attorneys,  is  immaterial.  The  service  by  the  injured  party  in 
person  took  the  place  of  signature.  Teegarden  ®.  Town  of  Caledonia,  50 
Wis.,  392  (1880). 

■*  The  notice  of  an  appeal  from  a  justice  of  the  peace  must  be  signed  by 
the  appellant,  or  some  person  authorized  by  him,  or,  it  not  being  so  signed, 
the  record  must  show  that  the  notice  was  presented  to  the  justice  by  the  ap- 
pellant or  agent.  Accordingly,  where  the  afBdavit  and  undertaking  were 
signed,  the  court  held  that  it  could  not  be  presumed  from  this  that  an  un- 
signed notice,  written  on  the  same  sheet,  was  given  by  the  appellant,  and  the 
order  denying  the  motion  to  dismiss  the  appe^  was  reversed.  Evangelical, 
&c.,  Gemeinde  «.  Koehler,  59  Wis.,  650  (1834). 

'  See  p.  403  of  this  Volume. 
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may  justify  one  on  -whom  a  notice  is  serVed  without  being 

addressed  to  Mm — particularly  if  it  be  addressed  to  others in 

inferring  that  it  was  not  intended  for  him.^ 

An  ambiguity  in  address  is  subject  to  the  same  rules  as  one 
in  the  terms  of  the  notice. 

6.  Necessity  of  acting  through  attorney.'] — In  general,  formal 
notices  in  the  cause  must  proceed  from  and  be  served  on  the 
attorney  of  record,  if  there  be  one.* 

The  exceptions  to  this  rule  arising  by  reason  of  the 
cessation  of  authority  after  final  judgment,  or  where  an 
attorney  cannot  be  found,  will  be  more  conveniently  stated  in 
connection  with  service  of  papers. 

7.  Notice  to  several  united  in  interest.] — The  rule  that  where 
several  persons  have  a  joint  interest,  notice  to  one  is  notice  to 
all,  does  not  apply  to  notices  of  legal  proceedings ; '  but  notice 
should  be  given  to  each,  if  within  the  State,*  unless  they  have 
appeared  by  attorney.  If  not,  and  if  part  of  them  are  without 
the  State,  the  court  can  direct  as  to  the  mode  of  giving  notice 
to  such.* 

'  Where  a  notice  of  proceedings  to  lay  out  a  highway  was  addressed  to  J. 
and  H.,  "  heirs  of  P.,"  and  inclosed  in  an  envelop  addressed  to  L ,  who  was 
a  grantee  of  J.  (J.  being  a  devisee  of  P.),  held  that  L.  had  sufficient  notice. 
Lawrence  v.  Nahant,  136  Mass.,  477.    See  paragraph  103,  p.  158. 

''  See  article  on  Sbrvicb. 

There  is  a  class  of  cases  where  the  requirement  of  notice  from  a  particu- 
lar person  in  transactions  involving  forfeitures  is  held  to  require  the  exercise 
of  bis  personal  judgment,  so  that  he  cannot  delegate  the  use  of  his  name  to 
another,  to  give  such  notice.  See  Payn  v.  Mutual  Relief  Society,  17  Abb.  iV. 
C,  53. 

Notice  need  not  be  directed  to  the  attorney  as  such  if  it  appears  that  he  is 
in  fact  the  attorney  of  record.  As  where  notice  of  the  taking  of  a  deposition 
was  addressed  to  the  attorneys  at  law,  by  their  firm  name  (without  stating 
that  they  are  attorneys  at  Jaw),  by  whom  the  declaration  was  filed,  it  will  be 
presumed,  in  the  absence  of  any  denial  on  their  part,  to  have  been  addressed 
to  them  in  the  same  character  in  which  they  filed  the  declaration.  Motion  to 
suppress  accordingly  denied.    Reese  v.  Beck,  24  Ala.,  651  (1854). 

In  some  instances  service  of  notice  (as  of  appeal)  is  required  to  be  made  on 
the  attorney.  Abrahms  e.  Stokes,  39  Oal.,  150  (where  an  appeal  was  dismissed 
because  the  notice  was  served  on  the  plaintiff  and  not  on  his  attorney  of 
record);  s.  p.,  Tripp  ».  De  Bow,  5  Soio.  Pr.,  114. 

^  Thus  service  of  process  by  leaving  at  residence,  requires  two  copies  for 
jomt  defendants,  though  both  dwell  in  the  same  house.  Bugbee  ».  Thomp- 
son, 41  N.  K,  183 ;  b,  p.,  Rogers  «.  Buchanan,  58  id.,  47 ;  McConnell  i>.  Stet- 
linius,  7  III,  707. 

"  Matter  of  Cohen,  2  How  Pr.,N.8.,  533  (notice  to  assignors  for  benefit  of 
creditors). 
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Where  several  have  appeared  by  one  attorney,  or  one  firm 
of  attorneys,  one  notice  served  on  the  attorney  or  firm  is 
enough. 

8.  Date.] — The  time  of  service  is  the  real  date  of  a  notice; 
and  the  fact  that  a  date  is  not  written  upon  it,  or  that  it  bears  a 
wrong  date,  such  as  Sunday,^  does  not  vitiate  it  if  the  error 
does  not  mislead  nor  alter  the  legal  construction  as  it  might  if 
the  notice  were  expressed  as  running  so  many  days  from  the 
date. 

9.  Premature  notice.'] — Where  the  statute  or  rule  of  court 
requires  that  notice  be  given  of  an  act  done,  such  as  that  a 
petition  be  filed  or  an  order  entered,  and  notice  be  given  that 
it  has  been  done,  the  notice  must  be  subsequent ;  previous 
notice  that  the  act  will  be  done  is  ineffectual.^ 

Notice  of  intent  to  proceed  irregularly  imposes  no  obliga- 
tion until  some  positive  step  in  the  cause,  irregular  and 
inconsistent  with  legal  right,  is  taken.' 

10.  Comhvm/n,g  several  objects.] — For  convenience  each  dis- 
tinct notice  should  be  by  itself  so  far  as  to  enable  it  to  be  filed 
with  the  papers  to  which  it  pertains ;  *  but  a  notice  is  not  vitiated 
because  other  objects  are  combined  with  it  in  the  same  paper.* 

'  Taylor  «.  Thomas,  3  N.  J.  Eq.,  106. 

^  Carr  v.  Boone  (Irid.,  1886),  6  Norfheastern  Sep.,  636  (holding  service 
of  Jiotice  thai  petition  would  he  filed  insufficient  to  give  jurisdiction  if  direct 
attack  were  made  that  it  is  otherwise — at  least  in  Indiana — on  collateral  at- 
tack, see  paragraph  13,  note  1;  Gallt  v.  Finch,  34  Sow.  Pr.,  193  (service  of 
copy'Of  decision  before  entry  of  order  thereon,  insufficient  to  limit  time  to 
appeal). 

So  of  a  notice  that  is  required  to  be  given  subsequent  to  the  doing  of  a 
particular  act  or  after  the  lapse  of  a  certain  time;  if  premature,  it  is  invalid. 
As  where  the  notice  of  a  hearing  was  served  before  the  return  day  mentioned 
in  the  writ,  a  motion  to  strike  from  the  docket  was  granted.  Stockton  v.  Gar- 
land, 14  Mich.,  333;  Miles  «.  Goffinet,  16  Mich.,  280. 

^  Vandenburgh  b.  Van  Rensselaer,  6  Paige,  147. 

Jones  V.  Porter,  6  Mow.  Pr.,  286  (mistake  of  getting  order  in  supplement- 
ary proceedings  two  hours  before  return  of  execution  was  actually  filed,  held 
amendable,  or  disregarded). 

"  Wright  V.  Wright,  IQN.T.,  98.  (Notice  embodied  in  a  stipulation  which 
was  returned  unread, — held  ineffectual.) 

'  Sharon  u  Sharon  (Cal.,  Bee.  1885),  9  PacificBep.,  187, 192 (notices of  sev- 
eral appeals). 

But  one  notice  of  appeal  from  two  separate  orders  (denying  motion  for 
leave  to  amend  complaint,  and  to  dismiss  complaint  without  prejudice),  is  not 
sufficient ;  and  was  accordingly  held  sufficient  cause  for  the  dismissal  of  the 
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11.  Ambiguous  notice.] — An  ambiguity  in  a  formal  notice 
given  in  the  course  of  litigation  which  leaves  its  meaning  in 
doubt,  is  to  be  construed  most  strongly  against  the  party  who 
gave  it ;  for  it  is  his  language,  and  if  it  fails  to  convey  his 
meaning  the  fault  is  his  and  the  consequences  lie  on  him.*  This 
rule  should  be  freely  applied  in  the  case  of  those  notices  which 
the  party  served  has  a  right  to  have  in  a  form  such  that  he  can 
rely  upon  them  as  future  evidence  of  his  right.  In  case  of 
mere  notices  of  motion  and  the  like  the  question  is  whether  an 
ambiguity  has  misled. 

12.  Alterations.] — An  alteration  appearing  on  the  face  of  a 
notice  is  not  necessarily  presumed  to  have  been  made  after 
service.* 

13.  Objections  to  sufficiency.] — In  general,  mere  verbal 
inaccuracies,  not  in  themselves  misleading,  will  not  invalidate 
the  notice.* 

The  necessity  of  returning  an  insufficient  notice  is  consid- 

appeal.  Otherwise  great  confusion  and  inconvenience  would  ensue.  Sweet 
s.  Mitchell,  17  Wise.  135  (1863);  s.  p..  People  v.  Center,  61  Oal,  191  (1883). 

In  Sharon  v.  Sharon  (above),  the  case  of  People  «.  Center  was  distin- 
guished as  one  notice  of  one  appeal  from  two  orders,  not  two  notices  in  one 
paper.  But  the  New  York  practice  allows  one  notice  of  appeal  by  the  same 
party  from  two  decisions  in  the  same  action,  if  the  case  is  such  that  they  can 
be  reviewed  together. 

'  Carpentier  «.  Thurston,  30  Cal,  123;  s.  p.,  Potter  «.  Tuttle,  3  Wend.,  354 
(refusing  to  set  aside  a  default  taken  because  notice  of  appearance  was  so 
carelessly  signed  as  to  mislead  the  attorney  into  serving  his  papers  on  a 
stranger). 

^  Davis  v.  Davis,  48  Vt.  503.  (The  place  of  taking  a  deposition  named  in 
the  citation  was  "  Northfleld,  in  the  county  of  Dakota  and  State  of  Minne- 
sota," but  the  word  Dakota  was  at  some  time  changed  to  Eice.  Held,  that  an 
objection  to  the  admissibility  of  the  deposition  was  properly  overruled.)  But 
see  Aib.  Tr.  Mo.,  406,  and  note. 

'  As  where  the  plaintiff's  attorney  noticed  a  cause  for  trial  and  inquest  at 
"  the  next  circuit  court,  &c.,  on  the  3d  Monday  of  November,"  whereas  the 
court  was  appointed  to  convene  on  the  3d  Tuesday  of  that  month.  It  appear- 
ing that  the  defendant's  counsel  was  not  misled  by  the  error,  the  court  denied 
the  motion  to  set  the  inquest  aside.  Bander  «.  Covill,  4  Cow.,  60;  s.  p.,  Ins. 
Co.  v.  Kelsey,  13  How.  Pr.,  535  (1835). 

A  motion  to  set  aside  a  default  for  want  of  a  plea,  on  the  ground  that  the 
notice  endorsed  on  the  declaration  required  the  defendant  to  take  notice  of  a 
ruletoplead  within— -days,  was  denied.  No  evidence  that  the  defendant 
was  misled.   Douw  v.  Rice,  11  Wend.,  180;  Jackson  ®.  Brownson,  4  Cow.,  51. 

In  like  manner,  where  a  deposition  was  objected  to  in  evidence  because 
the  notice  of  taking  designated  Oonnellsbnrg  instead  of  McConnellslmrg  as 
the  place,  the  judgment  of  the  lower  court  in  admitting  the  deposition  was 
affirmed.    Gibson  v.  Gibson,  30  Pa.  St.,  9. 
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ered  in  connection  with  Sertice  ;  and  the  effect  of  appearing 
or  neglecting  to  appear  under  an  insufficient  notice,  under 
Motions. 

A  party  cannot  usually  take  advantage  of  a  defect  in  a 
notice  given  by  or  on  behalf  of  himself ;  *  and  one  who  waives 
insufficiency  as  to  himself  by  appearing  without  objecting 
cannot  usually  object  to  the  same  insufficiency  as  respects 
others  who  ought  to  have  had  notice.^ 

14.  Effect  of  holding  sufficient.']— Where  notice  has  been 
given,  and  the  court  has  decided  that  it  is  sufficient  to  give 
jurisdiction,  the  judgment  or  order  founded  thereon  is  not  to  be 
disregarded  nor  impeached  collaterally  on  the  ground  that  the 
notice  was  not  in  fact  adequate  to  give  jurisdiction ;  but  the 
error  is  one  to  be  corrected,  if  at  all,  by  a  direct  proceeding,  as 
by  appeal  or  motion.' 

15.  Notice  of  motion.] — The  rules  applicable  to  notice  of 
intention  to  make  a  motion  or  other  application  to  the  court  are 
somewhat  peculiar,  and  therefore  stated  in  connection  with  the 
subject  of  Motions.^ 


Form  No.  68. 
Notice  confirming  previous  notice. 

{^Title  of  court  and  coMse.] 

Please  take  notice,  that  the  plaintiff  in  this  action  appeals 
to  the  General  Term  of  this  Court  from  the  order  made  by 
Mr.  Justice  ,  at  Special  Term,  held  at  Chambers,  and 

entered  on  the  day  of  ,  18     ,  vacating  and  setting 

'  Quinn  v.  Middlesex  Electric  Light  Co.,  140  Mass.,  109;  s.  c,  3  Iforfh- 
eastern  Sep.,  204. 

'  Hingham,  &c..  Turnpike  Corporation  v.  Norfolk  Co.,  6  Allen  (Mass.), 
353,  357. 

'  McMullen  v  State  ex  rel.  Kendle,  105  Ind.,  334;  s.  c,  2  WesternB^.,  783. 
Notice  posted  that  petition  would  be  filed,  under  statute  requiring  notice  that 
petition  had  been  filed,  was  treated  as  sufficient  as  against  collateral  attack, 
because  the  court  had  decided  in  the  proceeding  that  it  was  sufficient;  B.  P., 
Jones  v.  Jones,  36  Sun,  414,  417,  421  (process  in  divorce),  and  cases  there 
cited. 

"  Pages  98, 149  and  152  of  this  Volume. 


COMMOlf  FORMS.— XV.  NOTICES.  229 

aside  the  warrant  of  attachment  herein  issued  in  this  action  on 
the  day  of  j  18     ,  and  from  the  whole  and  every 

part  of  the  said  order. 

This  notice  is  served  for  the  sole  purpose  of  confirming  a 
similar  notice  filed  with  the  County  Clerk  and  served  on  the 
defendant's  attorneys  by  the  attorneys  for  the  plaintiff,  on  the 
day  of  ,  18     ,  and  its  purpose  is  to  obviate  any 

question  as  to  the  right  of  the  plaintiff  to  serve  such  notice  at 
the  time  last  above  mentioned,  it  having  been  objected  that 
he  had  not  then  given  security  for  costs,  but  having  since 
given  such  security  the  said  notice  is  hereby  renewed  and  re- 
affirmed. 
IDate.] 

[Signature  and  office  address  ^], 

Attorneys  for  Plaintiff. 
To  [address'] 

Attorneys  for  Defendant, 
P.  K.,  Esq., 

Clerk  of  the  Supreme  Court.  , 

[J^or  other  Forms  of  NoUce,  see  Motions,  pp.  197-199, 
210-211,  218-219  of  this  vol.,  am,d  the  various  proceedings  that 
require  notice.'] 
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AETICLE    XVI. 
Oaths. 

1.  Power  to  administer.  Forms. 

2.  Mode  of  administering.  (69.)  Oath  taken  upon  the  Evangel- 

3.  Overt  act  or  oral  declaration  neces-  ists. 

sary.  ('i'O-)  Oath    taken    by  uplifting  the 

4.  Religious  belief.  hand. 

6.  Mental  competency.  (71.)  Affirmation. 

fi.  Jurat  or  record.  (72.)  Oath  or  affirmation  of  -vritness. 

7.  Irregularities.  (73.)  Another  form. 

1.  Power  to  administer i\ — The  power  to  administer  an  oath 
for  the  purpose  of  an  affidavit  has  been  already  considered.' 
The  power  of  the  court  or  judge  to  do  so  may  properly  be  ex- 
ercised by  the  clerk  acting  in  the  presence  and  under  the  direc- 
tion of  the  court  or  judge,  for  the  clerk  is  but  the  hand  and 
voice  of  the  court.^ 

2.  Mode  of  administering.'] — The  mode  of  administering 
an  oath  is  usually  prescribed  by  statute.  In  those  cases  in 
which  strict  compliance  with  the  prescribed  formalities  is 
deemed  essential,  a  statement  of  the  rights  of  the  party  against 
whom  an  oath  is  offered  may  be  useful.* 

It  is  only  when  the  affiant  "  declares  that  he  has  conscien- 
tious scruples  against  taking  an  oath  or  swearing  in  any  form," 
that  he  may  affirm.^  If  such  .declaration  is  not  made,  the  party 
has  a  right  to  require  that  a  witness  be  sworn  in  some  form.  If 
the  court  or  officer  is  satisfied  that  any  peculiar  mode  of  swear- 
ing in  lieu  of  or  in  addition  to  laying  the  hand  upon  and  kiss- 

'  Pages  33  and  35  of  this  Volume. 

'^  U.  S.  ■».  Nihols,  4  McLean,  23.  (Deputy  authorized  by  general  rule  to 
act  as  and  for  the  principal  clerk,  and  especially  directed  by  ttie  judge  to  ad- 
minister an  oath.) 

State  «.  Knight,  84  N.  C,  789.  (Justice  of  peace  by  request  of  coroner, 
and  in  his  presence,  administered  oath  on  inquest.  Held,  that  he  had  no 
jurisdiction,  and  indictment  for  perjury  was  bad  for  stating  the  facts.  Die- 
turn  that  the  oath  was  good,  and  perjury  might  have  been  assigned  by  alleg- 
ing it  to  have  been  administered,  as  in  contemplation  of  law  it  was,  by  the 
coroner.) 

'  This  statement  is  according  to  the  law  in  Kew  York. 

^  N.T.  Code  Civ.  Pro.,  %  848,  embodying  former  provisions  of  3  B.  8.,  407, 
§85. 
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ing  the  gospels  is,  in  the  affiant's  opinion,  more  solemn  and  ob- 
ligatory, the  officer  may,  in  his  discretion,  adopt  that  mode.^ 
And  one  believing  in  any  other  than  the  Christian  religion  may 
be  sworn  according  to  its  peculiar  ceremonies.^ 

Subject  to  the  foregoing  qualifications  a  party  has  the  right 
to  insist  that  the  usual  common  law  mode  of  administering  an 
oath,  "  by  the  person  who  swears  laying  his  hand  upon  and 
kissing  the  gospels,"  be  observed  ;  unless  the  affiant  desires  to 
dispense  with  that  act  of  reverence,  in  which  case  the  formula 
must  be,  "  You  do  swear  in  the  presence  of  the  ever-living 
God,"  while  the  affiant  lifts  his  hand  or  not,  at  his  option. 

3.  Overt  act  or  oral  decla/ration  necessa/ry.] — To  make  a 
valid  oath,  for  the  falsity  of  which  an  indictment  for  per- 
jury will  lie,  there  must  be,  in  some  form,  in  the  pres- 
ence of  an  officer  authorized  to  administer  the  oath,  an  une- 
quivocal and  present  act  by  which  the  affiant  takes  upon  him- 
self the  obligations  of  an  oath.  The  silent  delivery  of  a 
signed  affidavit  to  the  officer,  who  thereupon  signs  the  jurat,  is 
not  sufficient  for  this  purpose ;  and  is  not  made  so  by  the  inten- 
tion of  the  one  party  or  the  supposition  of  the  other.* 

4.  Religious  helief.'\ — No  witness  is  incompetent  on  account 

'  N.  T.  Code  Civ.  Pro.,  §  847. 

So  Kule  91  of  the  United  States  Ct.  Equity  Rules.  (Jones  Fed.  Bniles, 
150.)  "  Whenever,  under  these  rules,  an  oath  is  or  may  be  required  to  be 
taken,  the  party  may,  if  conscientiously  scrupulous  of  taking  an  oath,  in  lieu 
thereof  make  solemn  affirmation  to  the  truth  of  the  facts  stated  by  him." 

» Id.,  %  849. 

For  proper  oath  in  the  case  of  Jews  and  in  the  case  of  idolaters,  see  Fry- 
att  v.  Lindo,  3  Edw.,  339 ;  People  v.  Jackson,  3  Park.  Grim.,  590.  See  also 
note  in  1  City  Ct.  R,  290,  on  judicial  oaths. 

3  O'Reilly  ».  People,  86  N.  Y.,  154;  b.  c,  10  AVb.  N.  C,  53,  with  note  as 
follows:  As  affidavits  are  so  frequently  authenticated  in  this  loose  manner, 
it  may  be  of  interest  to  inquire  whether,  in  case  of  falsity  of  an  affidavit 
used  to  obtain  a  civil  remedy,  there  is  any  other  remedy  than  indictment.  As 
to  proceedings  for  contempt,  see  Code  Civ.  Pro.,  §S  8, 14 ;  Matter  of  Stacy,  10 
Johns.,  328;  Bonesteel  «.  Lynde,  8  How.  Pr.,  226 ;  Yates  v.  Lansing,  9  Johns., 
395;  affirming  5  id.,  282,  and  Yates  v.  People,  6  id.,  336;  rev'g  Matter  of 
Yates,  4  jU,  317;  Art.  on  Contempt,  ZQ  Am.  Law  Peg.,  N.  8.,  84;  Wilmer- 
dings  «.  Fowler,  14  All.  Pr.,  N.  8.,  249;  affi'g  Fowler  «.  Lowenstein,  7  Lana., 
167;  and  see  further  proceedings  in  that  case  in  15  All.  Pr.,  N.  8,  86.  As  to 
whether  fraud  or  perjury  in  obtaining  a  decision  is  a  ground  of  action,  see 
also  Stilwell  v.  Carpenter,  2  Alb.  N.  0..  238,  and  cases  cited  in  1  Abb.  If.  C, 
232 

The  decision  in  Moflatt  v.  Herman,  17  All.  If.  C,  62,  that  to  put  in  a  false 
verified  pleading  is  a  contem.pt,  was  reversed  in  id.,  107. 
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of  his  religious  belief ;  ^  but  although  no  witness  is  to  be  re- 
quired to  declare  his  religious  belief  as  a  condition  of  being 
sworn  ,^  this  restriction  does  not  prevent  the  court  or  officer 
about  to  administer  an  oath  from  inquiring  of  the  person  what 
peculiar  ceremonies  in  swearing  he  deems  most  obligatory.' 

5.  Mental  competency.] — Before  administering  an  oath  to  an 
infant  or  a  person  who  is  apparently  or  is  suggested  to  be  of 
weak  intellect,  the  court  or  officer  may  examine  him  to  ascer- 
tain his  capacity  and  the  extent  of  his  knowledge*  of  the  sig- 
nificance of  an  oath  or  affirmation. 

6.  Jurat  or  record.'] — It  is  usual,  though  not  essential  in 
American  practice,  to  indicate  in  the  jurat  or  minutes  which 
record  the  act,  whether  it  was  an  oath  or  an  affirmation ;  but  in 
legal  eff"ect  an  affirmation  is  the  equivalent  of  an  oath  when 
taken  on  account  of  religious  scruples  against  the  oath,  and  a 
certificate  or  statement  using  the  word  "  sworn  "  is  vahd  in  case 
of  affirmation,  though  it  may  lead  to  inconvenience. 

The  statement  in  a  jurat  or  minutes  that  a  person  was  af- 
firmed, does  not  in  American  practice  necessitate  adding  a  state- 
ment that  he  first  declared  that  he  had  religious  scruples  against 
being  sworn  in  any  form,  but  the  fact  will  be  presumed  in  sup- 
port of  the  record.* 

7.  Irregularities.] — A  person  swearing,  affirming,  or  declar- 
ing in  any  form  where  an  oath  is  authorized  by  law,  is  lawfully 
sworn,  though  laying  the  hand  upon  and  kissing  the  gospels  be 
omitted ;  °  and  a  departure  from  the  statute,  to  which  no  ob- 
jection is  made  at  the  time,  does  not  necessarily  vitiate  the 
oath.'' 

'  N.  Y.  Const,  of  1846,  art.  1,  §  3. 

'  This  is  the  rule  in  New  York  under  the  constitutional  amendment.  For 
the  English  rule,  see  Attorney-Gen.  v.  Bradlaugh,  14  L.  R.,  Q.  B.  Div.,  667;  s. 
C,  54  L.  J.  Q.  B.,  305. 

'  N.  T.  Code  Civ.  Pro.,  §  850,  last  clause. 

*  N.  Y.  Code  Civ.  Pro.,  §  850.  The  statute  stops  with  the  word  "knowl- 
edge," hut  neither  knowledge  of  the  matters  to  be  sworn  to  nor  general 
knowledge  is  meant. 

'  The  English  rule  seems  to  be  different.    Matter  of  Prince  Henry  LXIX 
of  Eeuss-Kostritz,  49  L.  J.,  Prob.  Div.,  67. 
«  N.  Y.  Code  Civ.  Pro.,  §  851. 

'  People  ■B.  Cook,  8  N.  Y.,  67.  (Using  hymn-book  instead  of  the  gospels, 
by  mistake.) 

United  States  «.  Baer,  18  Blatclif.  (U.  8.),  493;   s.  c,  6  Fed.  Sep.,  42 
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Form  No.  69. 
Oath  taken  upon  tlie  Evangelists. 

[The  officer  extends  the  hook  to  the  affiant,  who  takes  hold  of 
it,  and  the  officer  says  .•]  "  You  do  solemnly  swear,  that  *  [here 
state  the  object  of  the  oath,  e.  g.,  thus;]  the  matters  stated  in  this 
affidavit  subscribed  by  you  are  true.  So  help  you  God."  [Sere 
affiant  will  raise  the  book  to  the  lips.] 

Form  No.  70. 
Oath  taken  by  uplifting  the  hand. 

[T%e  affiant  raises  his  right  hand  or  not  at  his  option,^  and 
the  officer  sa/ys :]  "  You  do  swear,  in  the  presence  of  the  ever- 
living  God,  that  *  the  matters  stated  in  this  affidavit  subscribed 
by  you  are  true."    [And  the  affiant  responds :] 

Form  No.  71. 
Affirmation. 

[The  officer  says  /]  "  You  do  solemnly,  sincerely,  and  truly 
declare  and  affirm,  that"  [<&c.,  as  injpreceding  Form]. 

Form  No.  72. 

Oath  or  affirmation  of  witness. 

[Substitute  in  preceding  farms  at  the  asterisk^  that  you  will 
true  answers  make  to  the  questions  that  shall  be  put  to  you 
touching  [h£re  state  the  matter,  e.  g.,  thus]  the  execution  of 
the  deed  herewith  shown  you. 

Form   No.   73. 

Another  form. 

[Insert  in  preceding  forms]  that  the  evidence  you  shall 
give  in  relation  to  the  matters  of  difference  here  depending 
between  A.  B.  and  Y.  Z.,  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.* 

B.  c,  3  Oh  ie.  L.  N.,  6.    (Omission  of  the    words  "in  the  presence  of  the 
ever-living  God.") 

Pullen  c.  Pullen  {N.  J.,  1886),  4  Atl.  Sep.,  83.  (Omitting  to  kiss  the  book.) 


'  Under  N.  T.  statute.  JV.  Y.  Code  joined  between  the  parties,  because 

Civ.  Pro.,  %  46.  the  issues  existing  at  the  time  of  ad- 

'  This  is  a  better  form  than  the  one  ministering  the  oath  may  be  changed 

sometimes  used  referring  to  the  issues  by  amendment  during  the  testimony. 
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AETIOLE    XVII. 

Okdees. 

[Ie  order  to  save  space  in  the  body  of  the  work  by  avoiding  repeated 
reference  to  the  useful  clauses  common  to  orders  for  a  great  variety  of 
purposes,  I  have  here  gathered  all  the  points  which  it  seemed  desirable  to 
treat  as  characteristic  of  orders  generally.  Matters  peculiar  to  orders  for 
particular  purposes  will  be  found  illustrated  by  the  forms  given  for  those 
purposes  in  other  parts  of  the  work. 

It  will  be  seen  that  orders  have  this  peculiarity  in  common,  to  some 
extent,  with  judgments,  that  the  Recitals  are  often  the  only  assurance 
the  practitioner  has  that  the  advantage  secured  to  him  by  the  substantive 
provisions  or  ordering  parts  will  be  permanent.  Probably  the  success  or 
failure  of  appeals  or  motions  to  get  rid  of  orders  has  been  more  frequently 
determined  by  the  recitals  than  by  any  other  point  in  the  form  or  regu- 
larity of  the  paper. 

The  practitioner  will  be  repaid  by  a  careful  attention  to  the  illustra- 
tions of  recitals  here  given,  and  to  the  principle  involved,  which  will  at 
once  suggest  others  appropriate  to  cases  of  less  frequent  occurrence. 

It  is  to  be  remembered,  however,  that  the  recitals  rarely  have  any 
bearing  on  the  ■validity  of  the  order,  and  an  order  without  recitals  cannot 
be  disregarded  on  that  account,  unless  it  may  be  the  tribunal  has  only  a 
limited  special  jurisdiction,  or  where,  if  ever,  some  statute  makes  not  only 
the  fact  which  might  have  been  recited,  but  also  the  reciting  of  it,  in- 
dispensable to  jurisdiction  or  validity.] 

I.  Natoee  op  an  oedeb.  15.  —  order  of  judge  not  available  as 

1.  What  is  an  order.  ,„        court  order. 

2.  Practical  requisites.  ^^-  "  ^°™  °^  f  <%«  »  "'^'^er ;  apparent 

3.  DistiDCtion  between  orders  and  judg-  ,.        court  order  may  avail 

jjjgjjjg  ■'  ^^      17.  —  coiu-t  motion  heard  at  chambers 

4.  Order  on  the  minutes  in  open  court.     ,„        by  stipulation. 

5.  Distinction  between  orders  and  rul-    \^-  -^""t^^T  P^'''^^''  *°  ^^^  ^"^"^ 

ings.  f-  Whatjudge. 

6.  Orders  by  consent.  „r-  i*"^;.      ,     , 
1.  -  consent  as  to  form.  ^1.  Relation  hack. 

8.  —  as  to  facta. 

9.  Consent  for  party  non  sui  juris.  III.  Recitals. 

10.  Consent  to  hearing  by  judge  having     22.  Their  importance. 

no  jurisdiction.  23.  Recitals  in  order  by  consent. 

11.  Orders  of  court  or  of  judge.  24.  -  in  order  by  defa\dt. 

12.  -circuit  jury  term;   trial  term;     26.  -in  order  dismissing  motion  for 

special  term  adjourned  to  cham-  default  of  moving  party. 

•  26.  —  in  order  m  favor  of  party  moved 

II.  Ekhtling.  27.  Recitals  of  moving  papers. 

13.  Caption.  28.  —  of  admissions  and  statements  of 

14.  —  of  order  of  court.  counsel. 
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IIL  BeoitaIiS — eontinued. 

29.  —  of  facts  found. 

30.  —  of  preliminary  objection. 


31. 

32. 
33. 
34. 
36. 


86. 
37. 
38. 
89. 
40. 
41. 
42. 
43. 
44. 

45. 

46. 
47. 
48. 
49. 
60. 
61. 
62. 
63. 
64. 
65. 
66, 
67. 
68. 


IV.  Appearances,  <feo. 

Argument,  by  moving  party 

—  ia  opposition. 
Qualified  appearance. 
Deliberation. 
Moving  attorney. 

V.  The  okdeeikg  part. 

Limit  of  relief. ;  — explicitneas. 
Optional  order. 
Grounds  of  decision. 
Conditions ; — power  to  impose. 

—  form. 

—  time  for  performance. 
Enforcing  conditional  order. 
Reinstating  lapsed  order. 

Order  declaring  consequences  of  dis- 
obedience. 
Qualifications. — Leave  to  renew. 
Order,  until  further  order. 
Stay  of  proceedings. 
Costa. 

—  of  several  motions  together. 

—  of  one  motion  in  several  actions. 

—  against  parties  en  autre  droit. 

—  against  ofiicers. 

—  not  given  unless  in  the  order. 

—  amount ;  disbursements. 

—  who  entitled. 

—  charging  on  attorney. 

—  omission  to  ask  in  notice. 

—  change  of  situation  since  notice. 


69. 


VI. 
Entry. 


Entet  and  service. 


60.  —  by  whom. 

61.  —  within  what  time. 

62.  —  where. 

63  Neglect  to  enter. 

64. by  the  clerk. 

65.  Rule  as  to  filing  motion  papers. 

66.  Neglect  to  file. 

67.  Right  to  settlement. 

68.  Entry  nunc  pro  tunc. 
69  Docketing. 

70.  Notice  of  an  order ;  and  service. 

71.  Correcting  error  in  service. 

VII.  Mode  of  modittino  an  order. 

72.  Resettlement. 

73.  Amending. 

74.  Modifying  date. 

75.  Varying  order  granted  by  consent. 

VIII.  Getting  rid  of  an  order. 

76.  Disregarding. 

77.  Returning. 

78.  Temporary  suspension. 

79.  Vacating. 

80.  Vacating  an  order  madein  one's  own 

favor. 

81.  Appeal  —  when  it  lies. 

82.  —  ex  parte  order. 

83.  —  order  not  entered. 

84.  —  order  of  judge. 

85.  Waiver  of  appeaL 

IX.  Enforcing  an  order. 

86.  Various  modes. 

87.  Order  requiring  payment  of  money. 

88.  Liquidation  and  demand. 

89.  Execution  upon  an  order. 


[For  list  of  Forms,  see  p.  281. 


The  subject  of  Motions  is  separately  treated 
at  page  98.] 


I.    NATURE    OF    AN    ORDER 

1.  WTiat  is  an  order.} — An  order  may  be  defined  as  a 
written  direction  of  a  court  or  judge  other  tlian  a  direction 
contained  in  a  judgment.  Save  in  a  few  very  exceptional 
instances,  it  is  essential  to  tlie  existence  of  an  enforceable  order 
that  it  be  in  writing,^  and,  if  a  judge's  order,  signed  by  the 


'  Under  N.  T.  Code  Pro.,  %  400  (same  clause.  Code  Civ.  Pro.,  §  767),  which 
describes  an  order  as  a  direction  in  writing,  a  mere  oral  decision  of  a  court  is 
ordinarily  not  enforceable  by  the  party  until  reduced  to  writing  and  authenti-_ 
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judge,^  or,  if  a  court  order,  authenticated  by  the  judge  and 
entered.' 

An  agreement  of  the  parties  that  the  judge's  decision  need 
not  be  reduced  to  writing  does  not  make  an  oral  decision  an 
order.' 

2.  Practical  requisites.] — A  very  informal  writing  may  be 
an  effectual  order  ;  *  but  the  practical  value  of  an  order  often  de- 
pends on  such  formal  parts  as  may  protect  it  from  attack  or 
question.  For  this  reason  correct  practice  requires  that  its 
contents  should  not  merely  be  such  as  to  preserve  and  com- 
municate to  the  adverse  party  the  direction  given,  but,  coupled 
therewith,  should  clearly  show,  (1)  in  what  cause  and  by  what 
authority  it  was  made  ;  (2)  who  applied  for  it,  and  on  whose 
behalf ;   (3)  upon  what  papers ;   (4)  whether  upon  notice  to 

cated.  Smith  «.  Spalding,  3  Bobt.,  615;  s.  c,  30  now.  Pr.,  389  (holding  that  a 
mere  denial  could  not  be  construed,  on  extrinsic  evidence,  as  a  denial  of  an 
oral  motion  under  general  prayer  for  relief). 

In  Town  of  Solon  v.  Williamsburg  Savgs.  Bank,  85  Bun,  1,  it  was  held 
that  an  order  made  pursuant  to  the  provisions  of  a  particiilar  statute  (such  as 
the  "General  Bonding  Act,"  ch.  907,  Laws  1869),  which  does  not  require  any 
particular  form  of  the  order,  will  not  be  invalid  if  not  made  in  writing. 

But  in  that  case  no  notice  was  taken  of  Code  Cw.  Pro.,  §  8843,  subd.  20, 
which  defines  the  word  "  order "  in  the  Code  as  including  orders  in  special 
proceedings,  nor  of  the  fact  that  §  767,  describing  an  "  order  "  as  a  "  direction 
in  writing,"  applies  to  special  proceedings  in  courts  of  record  by  virtue  of 
§  8347,  subd.  6.  The  terms  of  the  particular  statute,  however,  and  the  fact 
that  a  proceeding  to  bond  a  town  is  not  strictly  a  proceeding  "for  the  enforce- 
ment of  a  right."  within  the  definition  of  special  proceedings  (Code  Civ.  Pro., 
§§  3833-4),  may  justify  the  decision. 

'  A  writing,  unsigned,  purporting  to  grant  a  new  trial,  foimd  among  the 
papers  of  a  judge  after  his  death,  and  ordered  on  file  by  his  successor,  held 
not  an  order,  and  that  it  could  not  be  shown  to  be  such  by  extrinsic  evidence. 
Wentz  V.  Lowe  (Pa.,  May  10,  1886),  3  Atlantic  Sep.,  878. 

''  Adams  v.  NeUis,  59  How.  Pr.,  385  (where  an  opinion  sent  to  counsel  be- 
fore the  death  of  "a  party,  stating  the  conclusions  of  the  court  upon  the  facts 
and  law,  with  the  reasons  and  authority  therefor,  and  directing  findings  and 
conclusions  to  be  drawn  up  and  signed,  was  held  not  to  constitute  a  decision 
within  the  meaning  of  iV.  Y.  Code  Civ.  Pro.,  §§  763,  765, 1010  and  1023,  and 
that  the  findings  and  conclusions  of  law  drawn  up  after  such  death  of  a  party 
■were  void  under  Code  Civ.  Pro.,  §  765). 

That  entry  is  necessary.    See  cases  under  paragraph  63  [below). 

'  Kiser  v.  Lovett,  106  Ind.,  835 ;  s.  c.  6  Northeastern  Pep.,  816,  where  it 
was  held  that  on  grounds  of  public  policy,  even  though  a  statute  does  not 
expressly  require  orders  to  be  reduced  to  writing,  the  court  ought  not  to  en- 
force a  restraining  order  or  injunction,  even  by  action  on  the  undertaking 
given  on  obtaining  the  injunction,  unless  the  order  was  reduced  to  writing  so 
that  the  parties  might  be  definitely  informed  as  to  what  they  were  restrained 
from  doing. 

*  As  for  instance  an  allocatur.    See  p.  56  of  this  Volume. 
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others  or  not;  and  (5)  if  upon  notice,  to  whom,  and  whether  it 
was  opposed,  and,  if  so,  by  whom,  and  on  whose  behalf,  and  on 
what  papers ;  and  (6)  on  what  evidence  or  admissions  additional 
to  the  papers,  if  any,  it  was  made,  and  (7)  the  time  when  the  di- 
rection was  given  or  was  to  take  effect. 

Other  features  important  to  the  one  party  or  the  other  will 
be  considered  in  connection  with  these  details. 

3.  Distinction  between  orders  cmd  judgments.] — The  im- 
portance of  the  distinction  between  directions  contained  in  a 
judgment  which  are  not  termed  orders,  and  those  which  are 
drawn  up  or  signed  and  entered  as  orders,  or  entered  in  the 
minutes  as  such,  results  from  the  facts  (1)  that  the  rule  of  costs 
for  motions  and  resulting  orders  is  different  from  that  of  trials 
and  resulting  judgments ;  (2)  that  there  is  a  different  rule  also 
as  to  appealability ;  *  (3)  that  a  judgment  is  deemed  res  judica- 
ta, while  orders  in  general  are  not,^  and  (4)  that  there  are  differ- 
ent methods  of  enforcement. 

In  general,  orders  are  those  minor  directions  incidental  to 
the  progress  of  the  litigation,  which,  having  served  their  pur^ 

'  The  decision  of  the  judge  in  settling  interrogatories  is  an  order  required 
to  be  in  writing,  and  when  entered  is  appealable.  Uline  ».  N.  Y.  Cent.  &'H. 
R  E.  R.  Co.,  79  N.  T.,  175. 

An  order  for  a  new  trial  is  not  a  final  judgment  within  the  meaning  of  the 
Code  allowing  an  appeal  from  a  final  judgment.  Duane«.  Northern  R.  H.  Co., 
4  Mow.  Pr.,  364,  dismissing  an  appeal. 

A  direction  of  the  court  entitled  a  special  term  order,  and  stated  to  have 
been  entered,  and  in  effect  adjudging  an  answer  to  be  frivolous,  and  the 
plaintiff  entitled  to  judgment  on  the  pleadings,  and  directing  entry  of  judg- 
ment, reference,  &c.,  is  an  order,  and  not  a  mere  allocatur.  Elwood  v.  Roof, 
83  N.  7.,  438. 

In  King  v.  Stafford,  5  How.  Pr.,  30,  it  was  held  that  the  granting  of  a 
motion  for  judgment  upon  a  demurrer  as  frivolous  was  not  an  order  from 
which  an  appeal  could  be  taken,  for  it  was  "in  effect  a  direction  to  enter 
judgment,  and  would  necessarily  be  included  in  the  judgment." 

The  nature  of  the  act  of  the  court,  not  the  terms  of  the  notice  of  motion, 
determines  whether  the  direction  is  an  order  or  a  judgment.  Thus  it  was 
held  that  granting  a  "motion  "  for  judgment  on  a  demurrer  is  a  judgment. 
Roberts  v.  Morrison,  7  How.  Pr.,  396;  s.  c,  11  W.  T.  Leg.  Obs.,  61.  But  it  is 
usual  now  in  such  case  to  take  an  order  that  judgment  be  entered,  and  enter 
judgment  as  a  separate  paper. 

"  For  the  exceptions,  see  page  181  of  this  Volume.  For  the  distinction  be- 
tween common  orders  or  orders  of  course,  and  special  orders  or  orders  granted 
on  actual  application  to  the  judge— a  distinction  of  importance  at  common 
law  and  in  equity,  but  superseded  under  the  codes  of  procedui-e  which  dis- 
pense with  common  orders  and  require  orders  only  in  cases  where  actual  ap- 
plication to  the  judge  is  necessary— see  IncbS's  Equity  Pleading,  54,  98,  and 
IT,  S.  Supreme  Court  Rules  of  Practice  in  Equity,  4  to  6. 
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pose,  are  superseded  by  judgment ;  but  upon  some  subjects 
directions  which  subsist  in  the  form  of  orders  during  the  action 
may,  upon  due  consideration,  be  embodied  in  the  clauses  of  the 
judgment,  and  thus  become  part  of  the  final  adjudication. 

It  should  be  observed  that  the  conflict  in  the  language  of  the 
decisions  as  to  what  constitutes  an  order,  results  in  part  from 
not  appreciating  that  for  these  purposes  the  same  test  as  to  what 
should  be  deemed  an  order  is  not  always  applicable. 

4.  Order  on  the  minutes  m  open  courts — Upon  the  same 
principle  that  stipulations,  which  in  general  must  be  in  writing 
and  signed,  are  equally  valid  if  made  orally  in  open  court  and 
entered  in  the  minutes,  a  direction  or  ruling  of  the  judge  made 
in  open  court  and  entered  in  the  minutes  is  valid  without  his 
signature  or  authentication.^ 

If  it  is  appealable  as  an  order,  it  should  be  also  drawn  up  in 
writing  and  entered  as  a  preliminary  to  an  appeal.' 

5.  Distinction  ietween  orders  and  ruUngs.] — When  such 
a  direction  is  put  upon  the  minates  at  a  trial,  the  question 
whether  it  is  appealable  as  an  order,  or  to  be  reviewed  by  an 
exception,  and  a  motion  for  new  trial  or  an  appeal  from  the 
judgment,  depends  on  different  considerations.^ 

'  An  order  entered  in  the  clerk's  minutes  in  open  court  and  by  consent 
does  not  reqxiire  the  formal  approval  of  a  judge.  Bell  v.  Vemooy,  18  Sun, 
125  (where  an  order  of  reference  by  consent  in  open  court  was  entered  in  the 
minutes).  See  also  Leyde  v.  Martin,  16  Mmn.,  38  (where  an  order  of  reference 
by  consent  was  not  signed  by  the  judge,  and  such  signing  was  held  unneces- 
sary, as  the  proceedings  of  the  cotirt  are  shown  by  its  records,  of  which  the 
minutes  kept  by  the  clerk  are  a  part). 

=  To  review  the  denial  of  a  motion  for  a  new  trial  upon  the  judge's  min- 
utes, there  must  have  been  an  order  of  denial  made  in  writing,  and  entered. 
The  statement  in  the  appeal  book  that  such  a  motion  was  made  and  denied 
and  exception  taken,  is  not  equivalent  to  an  order.  Coakley  ».  Mahar,  36 
Hun,  157  (where,  aiHrming  the  judgment,  the  court  said:  "A  formal  order 
diily  entered  is  the  only  competent  evidence  of  such  a  motion").  See  also 
Ball  v.  Davis,  1  N.  T.  State  Sep.,  517  (where  the  court  said:  "With- 
out the  making  and  entry  of  such  order,  the  plaintiff  is  not  at  liberty  to  re- 
view the  decision  upon  any  question  of  fact "). 

In  The  Governor  v.  Bancroft.  16  Ala.,  605,  it  was  held  that  a  motion  en- 
tered on  the  docket,  vrtth  the  memorandum  of  the  judge  written  across  it, 
showing  his  action  thereon,  though  not  spread  upon  the  minutes  of  the  court, 
was  quasi  a  record,  and  admissible  in  evidence  to  prove  the  facts  which  it 
imports. 

» Not  every  direction  of  a  court  or  judge  becomes  an  order  by  being 
put  in  writing  when  otherwise  it  would  not  be.   Howard  «.  Freeman,  6  Eobt, 
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6,  Orders  "by  consent.'] — Under  the  New  Procedure  the 
consent  of  the  parties  does  not  of  itself  authorize  the  clerk  to 
enter  an  order.^  The  clerk  can  record  what  the  court  or  a 
judge  thereof  does  or  directs  in  the  cause,  but  he  otherwise 
cannot  add  to  the  records,  except  in  a  case  where  some  statute 
or  rule  of  court  authorizes  him  to  do  so.  If  it  is  done  in  open 
court  it  is  the  act  of  the  court.  But  if  the  parties  procure  the 
clerk  to  ei>ter  an  order,  their  proceedings  upon  it  will  not 
necessarily  fail  because  of  their  waiver  of  proper  sanction. 

An  order  properlj  made  by  consent  is  rarely  anything  more 
than  an  agreement  or  stipulation,  with  the  added  sanction  of  the 
court  that  it  be  made  part  of  the  records  of  the  cause.  It  can- 
not be  appealed  from  by  a  consenting  party.  The  court  have 
the  same  power  to  relieve  a  party  from  it  as  from  a  stipulation, 
but  the  sanction  which  the  order  adds  is  an  added  reason  for 
requiring  a  clear  case  to  be  made  in  support  of  an  application 
for  such  relief. 

7.  —  consent  as  to  form.] — A  consent  to  the  form  of  an 

511,  where  it  was  held  that  the  denial  of  a  motion  to  postpone  a  trial  was  not 
such  a  "  direction  "  as  to  admit  of  its  being  separated  from  other  proceedings  on 
the  trial  and  entered  as  an  order  for  the  purpose  of  an  appeal.  Robertson,  C. 
J.,  upon  dismissing  the  appeal,  said:  "To  construe  the  word  '  direction '  in 
its  ordinary  and  literal  sense  would  lead  to  absurdities.  The  daily  adjourn- 
ment of  a  court  and  the  instruction  to  a  clerk  to  enter  an  order  or  set  down  a 
cause  on  a  day  calendar,  are  directions  in  writing.  It  can  only,  so  far  as  any 
right  of  appeal  is  concerned,  properly  be  understood  to  include  mandates  on 
parties  or  officers  or  final  determinations  of  rights." 

Where,  on  a  motion  to  dismiss  the  complaint  at  the  trial,  for  insufficiency, 
the  court  ruled  that  the  plaintifE  might  amend  on  payment  of  costs  within  a 
fixed  time,  otherwise  the  complaint  to  be  dismissed,  held  that  the  entry  of  an 
order  was  not  proper.  Weichsel ».  Spear,  47  Super.  Gt.  (J.  &8.\  223,  but  que- 
ry. Compare  Third  Nat.  Bank  of  Syracuse  «.  McKinstiy,  3  Hun,  443 ;  s.  c. , 
5  Supm.  Gt.  \T.  &  C.\  53,  where  (on  a  question  of  costs)  it  seems  to  have  been 
held  that,  a  direction  of  a  reference  being  made  after  the  trial  had  com- 
menced, there  was  no  trial. 

'  Except  it  be  in  the  minutes  in  open  court,  or  unless  some  particular  stat- 
utory provision  authorizes  this  to  be  done  in  a  special  case,  as  for  example, 
under  N.  Y.  Gode  Giv.  Pro.,  §  1011,  upon  filing  in  the  clerk's  office  a  written 
stipulation  signed  by  the  attorneys  for  the  parties  consenting  to  refer  the  issues 
in  an  action  to  a  referee  named  in  the  stipulation, "  the  clerh  must  enter ^  an  or- 
der of  course,  referring  the  issue  or  issues  for  trial  to  that  person  only."  _  The 
case  of  Bell  v.  Vernooy,  18  Sun,  135,  arose  under  a  corresponding  section  of 
the  old  Code  [Oode  Pro.,  §  370),  relating  to  a  reference  by  consent,  and  does 
not  seem  to  be  inconsistent  with  the  rule  in  the  text.  The  case  of  Leyde  c. 
Martin,  16  Minn.,  38,  may  have  held  otherwise,  but  that  also  was  a  case  of 
an  order  of  reference  by  consent  entered  in  the  minutes  and  the  settled  pnn- 
ciples  of  law  substantiate  the  rule  stated  in  the  text,  and  it  is  followed  in  the 
best  administered  clerks'  offices. 
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order  is  not  however  a  consent  to  the  order,  but  only  a  waiver 
of  formal  objections.  It  presupposes  that  a  judicial  determin- 
•ation  of  the  substance  of  the  order  is  made  upon  evidence,  and 
merely  dispenses  with  notice  of  or  attendance  at  settlement, 
leaving  the  party  free  to  appeal  on  the  merits. 

8.  —  as  to  facts.] — A  consent  or  stipulation  as  to  facts  or 
evidence  is  only  one  mode  of  proof,  and  implies  that  there  is  to 
be  a  judicial  determination  of  any  other  facts  involved,  and  a 
judicial  decision  as  to  the  law,  or  a  judicial  exercise  of  discre- 
tion ;  so  that  the  consenting  party  is  left  free  to  contest  both 
the  propriety  of  the  decision  and  the  form  and  regularity  of 
the  order,  with  the  sole  exception  of  the  fact  admitted  or  the 
reception  of  the  evidence  consented  to. 

9.  Consent  for  party  non  sui  juris.] — An  order  should  not 
be  made  on  the  consent  of  the  guardian  ad  litem  of  an  infant 
or  person  of  unsound  mind,  unless  it  be  one  purely  incidental 
to  procedure,  and  obviously  not  prejudicial,  such  as  an  adjourn- 
ment ;  or  one  which  might  be  made  ex  parte,  or  without  con- 
sent. 

An  order  affecting  the  merits,  or  which  might  be  prejudi- 
cial, should  not  be  made  on  facts  admitted  by  such  a  guardian 
ad  litem,  but  some  evidence  at  least  of  the  facts  should  be  ad- 
duced to  bind  the  rights  of  the  person  non  sui  juris,  and  the 
fact  that  evidence  was  adduced  should  appear  by  the  order. 

10.  Consent  to  hearing  "by  judge  ha/oing  no  jurisdiction^ 
— A  consent  that  a  motion  be  heard  by  a  judge  when  he  has  no 
jurisdiction,  is  only  a  reference  to  arbitration,  and  his  order  only 
an  award  ;  although  if  the  order  is  put  in  a  form  to  show  juris- 
diction, a  party  consenting  may  be  held  bound  by  it  as  a  regu- 
lar and  valid  order, 

11.  Orders  of  court  or  of  judge.] — The  principles  upon 
which  to  determine  what  orders  must  be  made  by  the  court, 
what  must  be  made  by  the  judge,  and  what  may  be  made  by 
either,  have  already  been  explained ;  ^  and  their  application  will 

'  Article  on  Motions,  pages  121-137  of  this  Volume. 
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be  further  considered  in  connection  witli  particular  orders,  such 
as  orders  for  service  by  publication,  orders  of  arrest,  and  the 
like. 

It  will  be  useful  here  to  notice  the  means  of  determining  to 
which  of  these  classes  an  order  of  doubtful  character  belongs. 
The  appropriate  distinguishing  marks  of  a  court  order  are  that 
besides  being  entitled  in  the  cause,  its  caption  indicates  that  it  is 
made  at  a  specified  term  of  court,  held  at  a  time  and  place  and 
before  a  judge  such  as  to  constitute  a  session  of  the  court,  and 
the  original  (if  not  a  mere  entry  in  the  minutes  or  journal, 
made  by  the  clerk  by  authority  of  the  judge)  is  authenticated 
or  "  passed  "  by  the  judge  writing  at  the  foot  of  the  paper  con- 
stituting the  original  order  the  word  "Enter,"  attested  by  his 
initials  personal  and  official ;  and  upon  this  direction  the  clerk 
makes  the  order  a  part  of  the  records  of  the  court  in  the  cause.^ 
On  the  other  hand,  a  judge's  order,  though  entitled  with  the 
name  of  the  court,  as  well  as  the  names  of  the  parties,  or  the 
first  party  on  each  side,  has  nothing  to  indicate  that  it  is  made  at 
a  session  of  the  court,  and  is  authenticated  simply  by  the  signa-. 
ture  and  official  addition  of  the  judge,  with  a  date  to  show  the 
time  when  it  was  made.  It  thus  appears  on  its  face  to  be  sim-- 
ply  a  direction  given  by  that  officer. 

12.  —  circuit  jury  term  •  trial  term. — Special  term  adr 
journed  to  chambers. — Care  should  be  taken  to  designate  the 
court  correctly,  and,  in  a  court  order,  the  term.^  But  an  error 
in  respect  to  term  is  not  necessarily  fatal.    Thus  an  order  made 

'  This  precise  form  is  not  imperative.  Thus  in  Merrill  «.  Montgomery,  25 
Mich.,  73,  an  order  for  substituted  service  (in  ejectment),^n  a  showing  that 
ordinary  service  could  not  be  made,  appeared  in  the  form  of  a  motion  in  the 
special  motion  book,  with  the  memorandum,  "  Granted.  B.  F.  Graves,  Cir. 
Judge."  iZeZi^,  that  this  must  be  deemed  the  act  of  the  court.  The  court 
say:  "Although  an  entry  on  the  journal  would  be 'more  regular,  yet  the  prac- 
tice of  deciding  motions  in  this  way  is  quite  common  at  the  circuit,  and  is 
never,  so  far  as  we  know,  resorted  to  except  when  the  court  is  sitting," 

'  Thus  in  People  ex  rel.  Hewlett «.  Brennan,  61  Barb.,  54G,  an  order  enti- 
tled as  "  at  a  special  term  of  the  supreme  court  and  of  the  oyer  and  termin- 
er," signed  by  the  judge  without  any  direction  to  enter  it,  and  directing  thi? 
discharge  of  a  prisoner  held  on  civil  process,  but  made  without  notice  to  the 
creditors  in  such  process,  was  held  tmauthorized;  because,  although  entitled 
as  above,  yet  there  was  no  such  court  as  a  special  term  of  supreme  court  "and 
oyer  and  terminer,"  and  hence  it  must  be  considered  as  an  order  of  the  court 
of  oyer  and  terminer,  and  that  court  has  no  jurisdiction  to  make  such  an  or- 
der. 

Vol.  I.— 16 
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at  a  trial  term  of  the  New  York  Superior  Court — designated  a 
jury  term  in  the  rules  of  court — is  not  deemed  void  because  the 
caption  uses  the  statutory  phrase  special  term.^ 

An  order  which  can  only  be  made  at  special  term  is  void  if 
made  at  circuit  when  there  is  no  special  term.^ 

II.    ENTITLING. 

13.  Caption.] — In  the  forms  of  orders  given  in  the  suc- 
ceeding chapters  of  this  work  the  caption  "  At  a  term,  or  a 
special  term  "  [&c.],  over  any  one,  indicates  that  an  order  for 
the  purpose  for  which  that  form  is  given  (except  in  the  first 
district  of  the  New  York  Supreme  Court,  where  an  order  by 
a  judge  of  the  court  operates  as  a  court  order)  should  be  a 
court  order,  and  requires  a  caption,  unless  there  be  prefixed 
to  the  caption  an  indication  in  the  alternative  that  the  order 
may  be  entitled  as  a  judge's  order,  with  mere  name  of  court 
and  parties. 

14.  —  of  order  of  court.'] — An  order  of  court,  with  a 
proper  caption,  is  presumed  to  have  been  made  accordingly, 
if  it  shows  a  time,  place,  and  judge  proper  ■  to  constitute  the 
court.^ 

If  the  caption  indicates  time,  place,  and  judge  that  may 
have  constituted  a  proper  court,  the  presumption  is  in  favor  of 
the  regularity  of  the  proceedings,  although  the  caption  indicates 
that  the  draftsman  of  the  order  did  not  rightly  understand  or 
i appropriately  express  the  legal  effect.* 

1  Smith  11.  Coe,  7  Bobf.,  477. 

''^  Bedell  v.  Powell,  3  Code  B.,  61  (setting  aside  such  an  order). 

^  And  even  if  it  designate  the  term  as  an  adjourned  term,  if  there  be  evi- 
dence that  the  necessary  justices  were  present  and  acting,  it  may  be  presumed 
that  the  term  was  regularly  called  and  held.  Dallas  Co.  v.  McKenzie,  110  U. 
3.,  686.  Waite,  Ch.  J.,  says:  "  The  records  of  the  county  court  which  were 
put  in  evidence  show  aflarmatively  that  all  the  justices  were  present  and  act- 
ing at  the  adjourned  and  special  terms,  when  the  orders  were  made  directing 
the  subscription  to  the  stock  and  providing  as  to  the  terms  of  the  contract. 
The  last  order  was  made  at  a  regular  term.  Under  these  circumstances,  it  is 
certainly  to  be  presumed,  in  the  absence  of  anything  to  the  contrary,  that  the 
terms  were  regularly  called  and  held.  It  was,  therefore,  not  error  to  admit 
the  ref^nrdsin  evidence  without  proof  of  the  order  for  the  adjourned  term,  or 
the  call  for  the  special  term.  The  fact  that  the  order  of  the  7th  of  August, 
1871,  is  referred  to  in  the  recitals  of  the  bond  as  having  been  made  on  the 
13th,  is  unimportant.    Smith  «.  County  of  Clark,  54  Mo.,  58." 

■■  Fisher  b.  Hepburn,  48  M  T.,  41. 
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Subject  to  qualifications  below  stated  as  to  antedating,  and 
as  to  motions  beard  under  stipulation,  the  caption  of  an  order 
should  express  the  true  time  when,  and  place  where,  the  order 
was  granted,  and  the  name  of  the  judge.^ 

A  regular  caption  is  conclusive  as  to  the  facts  indicated  in 
it,  unless  contradicted  by  positive  and  cogent  evidence.^ 

15.  —  order  of  judge  not  available  as  court  order.] — In  a 
case  in  which  the  law  requires  an  order  to  be  made  by  the 
court,  an  order  appearing  on  its  face  to  be  merely  that  of  a 
judge  cannot  avail ;  ^  nor  will  extrinsic  evidence  be  received  to 
show  that  it  was  really  made  by  the  court,  unless  perhaps  where 
the  party  against  whom  it  is  urged  had  actual  notice  of  the  de- 
cision and  was  not  prejudiced. 

A  judge's  order  in  a  case  where  an  order  of  court  is  re- 
quired— as  for  instance  to  stay  proceedings  for  more  than 
twenty  days — ^is  not  rendered  valid  by  the  fact  that  when  he 
made  it  he  was  holding  court,  and  might  have  made  a  court  order.* 

But  a  party  succeeding  on  a  court  motion  cannot,  by  taking 
a  judge's  order  instead  of  a  court  order  in  a  case  where  the 
statute  requires  a  court  order,  j)revent  the  other  party  from 
appealing  on  the  merits  if  the  order  recites  enough  to  show  it 
was  made  on  a  contested  motion.^ 

16.  — form  of  judge^ s  order  ;  apparent  court  order  may 
avail.'] — If  the  order  is  one  made  by  a  judge,  it  should  be  signed 
by  him,  and  the  date  is  appended  instead  of  prefixing  a  caption. 

'  Matter  of  Myers,  3  Eow.  Pr.,  334,  applying  the  old  equity  rvile;  but  this 
is  no  longer  applicable  to  the  captions  of  judge's  orders. 

^People  ex  r«Z.  Burhans  «.  Supervisors  of  Ulster,  19  Weekly  Big.,  308. 
(So  held  against  motion  to  quash  certiorari  on  the  ground  that  the  allowance 
■was  not  at  a  term  as  indicated  in  the  caption.) 

Henry  «.  EandaU,  15  Weekly  Dig.,  106  (holding  that  where  the  order  itself 
shows  that  it  was  made  at  the  special  term  of  the  court  held  by  the  judge  be- 
fore whom  the  previous  proceedings  took  place,  the  legal  presumption  is  that 
this  statement  is  correct,  and  that  the  order  was  made,  as  it  appears  to  have 
been,  by  the  court  during  the  term,  and  not  by  the  judge  out  of  court). 

'  Except  of  course  in  the  first  district  in  New  Tork,  where  a  judge  may 
make  orders  that  elsewhere  can  only  be  made  by  the  court. 

^  "Wood  «.  Kimball,  9  Aih.  Pr.,  419;  s.  c,  18  How.  Pr.,  163. 

^  s.  p.,  paragraph  16,  note  6.  This  seems  to  be  the  point  really  decided  in 
Ives  «.  Phelps,  16  Minn.,  451.  But  if  the  irregularity  of  such  an  order  were 
the  objection,  the  better  remedy  is  by  motion  to  correct,  rather  than  by  ap- 
peal, and  this  ordinarily  would  be  so  before  appeal  on  the  merits.  See  also 
p.  106  of  this  Volume. 
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The  mistake  of  entitling  a  judge's  order  as  if  made  by  the 
court,  -will  not  deprive  it  of  efl'ect  as  a  judge's  order  if  it  be 
signed  by  him  as  a  judge,  even  though  he  sign  it  when  on  the 
bench  holding  court.^  The  reason  is  that  the  power  of  a  judge 
may  be  exercised  by  him  as  such  at  any  time,  and  it  would  be 
an  idle  formality  to  adjourn  court  and  leave  the  bench  in  order 
to  sign  an  order. 

If  an  order  is  signed  by  a  judge  with  his  full  name,  with  no 
directions  to  enter  it,  and  it  is  not  entered,  it  is  a  judge's  order 
and  not  a  special  term  order,  although  it  has  a  caption.^ 

Such  mistakes  in  the  form  of  a  judge's  order  are  amenda- 
ble,' and  the  amendment  may  be  made  by  a  court  order.^ 

So  the  mistake  of  entitling  an  ex  parte  order — such  as  an 
extension  of  time  to  answer — in  the  wrong  court  may  be 
disregarded  where  the  judge  who  made  it  had  power  to  make 
it,  and  the  party  was  not  misled.^ 

The  moving  party  cannot,  by  taking  a  court  order  in  a  case 
where  a  judge's  order  should  be  taken,  prevent  the  adverse 
party  from  applying  to  the  court  upon  notice,  at  a  term  held  by 
any  other  judge,  to  vacate  it.*  But  an  order  made  by  the  court 
on  a  motion  to  the  court,  in  a  case  where  the  only  authority  for 


1  Matter  of  Knickerbocker  Bank,  19  Barh.,  602  (Mitchell,  J.,  afflrmirg 
such,  an  order  on  appeal). 

Dresser  v.  Van  Pelt,  15  Sow.  Pr.,  19  (so  held  on  demurrer  to  an  answer 
which  claimed  that  such  facts  made  the  order  void). 

Caldwell's  Case,  13  Alh.  Pr.,  405;  s,  c,  sub  nom.  People  v.  Kelly,  85  Barb.^ 
444  (discharge  on  habeas  corpus). 

'  Atlantic  &  P.  Teleg.  Co.  ■».  Baltimore  &  O.  R  R.  Co.,  46  Super.  Ot.  (/.  & 
S.),  377.  (So  held,  on  motion  to  set  aside  injunction,  an  objection  that  a  certi- 
Jied  copy_  of  the  injunction  order  was  not  served  on  defendant.) 

And  if  the  terms  of  the  order  indicate  that  the  appUcation  was  to  a  judge, 
rather  than  the  court,  the  fact  that  his  signature  was  only  by  initials,  with  the 
direction  "enter,"  as  if  it  were  a  com-t  order,  does  not  preclude  extrinsic  evi- 
dence to  show  that  it  was  in  fact  made  by  him  out  of  court.  Coffin  ».  Less- 
ter,  36  Siin,  847;  Phinney  v.  Broschell,  19  id.,  116,  affi'd  in  80  HT.  T.,  544,  ap- 
proving positively  without  passing  on  the  point. 

So  where  a  judge  by  mistake  inserted  before  his  signature  the  words  "  by 
the  court,"  /leld,  no  objection,  for  he  had  full  authority  to  sign  it  as  judge. 
Territory  of  Dakota  ex  rel.  Eisenmann  «.  Shearer,  2  Bah.,  333;  s.  c,  8 
Northw.  Sep.,  35. 

2  Mojarrieta  ®.  Saenz,  80  If.  T.,  553 ;  CofiBn  v.  Lesster  (above). 
*Id. 

'Hazard  v.  WUson,  3  Abb.  N.  C,  50. 

"  Matter  of  Brake,  if.  T.  Daily  Beg.,  Aug.  4,  1880;  mem.  s.  c,  31  Eun, 
619;  B.  P.,  paragraph  15,  note  6. 
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the  order  is  a  statute  authorizing  a  judge  to  make  the  order, 
is  not  sustainable.^ 

17.  —  court  motion  heard  at  chambers  hy  stipulation.] — 
Where  a  motion  which  the  law  requires  to  be  heard  in  court  is 
heard  at  chambers  under  a  stipulation  of  consent,  it  is  safer  to 
entitle  the  order  as  at  special  term,  naming  the  place  and  date 
where  the  regular  term  was  held,  unless  the  term  or  court  itself 
was  adjourned  ;  or  unless  the  stipulation  expressly  or  in  effect 
provides  that  the  judge's  order  shaU  have  the  same  effect  as  a 
court  order,  and  is  referred  to  in  and  filed  with  the  order.  Even 
then  such  an  order  has  been  held  not  appealable  because  a  mere 
award.^ 

18.  — praciiGe  jpecuUar  to  New  York.\ — Under  the  statute 
which,  to  accommodate  the  press  of  business  in  the  city  of 
New  York,  allows  any  order  that  by  the  general  law  must  be 
made  by  the  court  at  special  term,  to  be  made  by  a  judge  out 
of  court  (except  orders  for  new  trial  on  the  merits),  there  has 
been  much  difference  of  opinion  and  practice  as  to  whether  an 
order  made  out  of  court  should  be  entitled  as  a  court  order. 
The  usual  practice  is  to  entitle  a  judge's  order  as  if  it  were 
simply  such,  and  not  as  a  special  term  order  ^  (but  of  course 
to  insert  the  clause  requiring  the   filing   of   the   motion   pa- 

'  Heishon  «.  Knickerbocker  Life  Ins.  Co.,  77  N.  T.,  278,  reVg  such  an 
order  for  this  error,  45  Super.  Ot.  {J.  &  3.).  34. 

=  Kelly  V.  Thayer,  34  Row.  Pr.,  163. 

2  Lachenmeyer  v.  Lachenmeyer,  26  Sun,  542,  opinion  by  Davis,  P.  J. ;  s.  P., 
Disbrow  i>.  Folger,  5  Abb.  Pr.,  53;  Ives  «.  Phelps,  16  Minn.,  451. 

The  reasons  for  jDreferring  this  practice  are  that  it  truly  represents  the 
actual  fact ;  and  that  there  is  nothing  in  the  statute  requiring  the  adoption  of 
the  iiction  that  an  order  made  perhaps  at  the  judge's  house,  and  in  vacation, 
should  pretend  to  have  been  made  at  the  court  house  and  in  term  time. 

If  we  analyze  the  statutory  expression  we  find  that  in  relation  to  numerous 
orders  the  Code  provides  that  the  application  may  be  made  to  "  the  court  or  a 
judge  thereof."  Under  such  a  provision,  throughout  the  State  such  orders  may 
be  made  and  entitled  in  either  way;  and  a  judge  is  not  required  to  adopt  the 
Action  of  making  a  court  order.  In  relation  to  some  other  classes  of  orders 
the  Code  provides  that  application  must  be  made  "  to  the  court;"  but  a 
special  clause  (§  770)  adds  that  in  the  first  district,  in  all  such  cases  (except  for 
new  trial  on  the  merits),  the  application  may  be  made  to  a  judge  out  of  court. 
As  matter  of  construction,  the  legal  effect  of  this  is  the  same,  for  that  district, 
as  if  the  words  "  or  a  judge  thereof,"  were  inserted  in  each  provision  requir- 
ing application  to  the  court ;  and  it  no  more  requires  the  Action  of  a  court 
order  than  if  those  words  were  inserted. 

Perhaps,  however,  the  right  to  punish  for  contempt  as  if  of  a  court  order 
is  clearer  if  the  order  is  in  form  a  court  order. 
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pers),  and  to  take  the  signature  of  the  judge  as  an  ordinary 
judge's  order ;  although  a  direction  to  enter,  with  his  initials 
added,  is  equally  effectiye. 

But  the  mistake  of  entitling  a  judge's  order  as  if  it  were 
a  court  order  does  not  necessarily  affect  the  validity  of  the 
order.^  Hence  throughout  this  work,  forms  of  orders,  which, 
except  in  the  first  district,  must  be  made  by  the  court,  are 
characterized  by  the  usual  special  term  caption. 

19.  What  judge.] — The  rules  of  court  or  of  law  requiring 
motions  on  notice  to  be  made  before  the  judge  mentioned  in 
the  notice,  and  certain  motions  to  be  made  before  the  same 
judge  who  heard  previous  proceedings,  are  shown  to  have 
been  complied  with,  by  the  order  itself,  in  connection  with 
the  notice  or  other  proceedings;  and  if  a  transfer  of  the 
motion  or  a  change  by  stipulation  or  consent  has  been  made, 
the  order  or  stipulation  of  transfer  should  be  annexed  to  the 
moving  papers  and  referred  to  as  such  in  the  order,  or  if 
the  transfer  was  by  oral  direction  or  consent,  the  fact  that  it 
was  made  should  be  recited  in  the  order,^  unless  this  is,  as  in 
some  cases,  unnecessary  by  reason  of  the  appearance  of  the 
party  before  the  judge  making  the  order. 

20.  Date.] — The  day  mentioned  in  the  caption  of  a  court 
order,  or  suffixed  to  a  judge's  order,  should  usually  be — ;and 
must  be  if  either  party  require  it — the  day  on  which  the  order 
is  actually  made.'    But  the  right  of   a  party  in  this  respect 

'  BoTicicault  1).  Boucicault,  21  Sun,  431  (motion  to  vacate  arrest  in  nature 
of  ne  exeat,  on  the  ground  that  it  was  ostensibly  a  court  order,  made  in  fact 
by  a  judge  out  of  court,  denied). 

So  it  does  not  vitiate  findings  really  made  at  special  term,  that  the  caption 
indicated  they  were  made  at  the  special  term  for  chambers  business,  if  the 
regular  special  term  for  trials  might  lawfully,  and  could  be  presumed  to  have 
been  actually  held  there.    Fisher  v.  Hepburn,  48  iV.  7!,  41. 

^  In  the  city  of  New  York,  however,  a  proceeding  commenced  before  a 
judge  out  of  court,  in  an  action  pending  in  a  court  of  record,  may,  by  virtue 
of  N.  Y.  Code  Pro.,  §  26,  be  continued  before  any  of  the  judges  of  the 
same  court.  Thus  an  attachment  having  been  issued  by  one  judge,  any  other 
judge  has  power  to  hear  an  application  to  tax  the  sheriff's  fees  and  poundage 
therein.  "Woodruff  i).  Imperial  Fire  Ins.  Co.,  90  N.  T.,  521,  524  In  such 
case  no  recital  on  the  point  is  needed. 

2  The  chancellor,  in  Whitney  i).  Belden,  4  Paige,  140,  refers  for  this  pur- 
pose to  the  time  of  actual  entry,  but  I  understand  that  he  meant  the  drawing 
up  and  authentication  of  the  order,  which  was  in  that  case  the  day  of  entry; 
and  that  in  case  of  a  delay  in  entry  the  rule  stated  by  him  would  apply  to  the 
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is  subject  to  the  power  of  tlie  court  to  give  effect  to  its  de- 
cision as  of  any  date,  from  the  time  of  the  making  of  the 
motion  on,  and,  when  making  an  amendment  in  its  own  pro- 
ceedings or  records,  even  any  earlier  day.  Delay  of  the  court 
while  holding  the  motion  under  consideration  ought  not 
usually  to  prejudice  a  party ;  and  hence  the  usual  method  of 
giving  the  decision  effect  as  from  the  time  of  making  the 
motion,  is  to  date  the  order  as  of  that  time.  If  desired  to 
give  the  order  effect  as  of  an  earlier  day,  it  is  done  by  a 
clause  directing  that  it  be  entered  and  take  effect  nunc  fro 
tunc  as  of  a  specified  anterior  day. 

The  careful  practitioner  generally  finds  that  to  have  the 
record  represent  the  actual  fact  is  safer  than  to  rely  on  a 
fiction.  The  appropriate  way  of  so  doing  where  the  final 
determination  of  a  motion  is  delayed,  is  to  date  the  order  on 
the  very  day  when  it  is  signed  by  the  judge,  to  rely  on  the 
clerk's  underwriting  or  file-mark  as  showing  the  day  of  actual 
entry,  and,  if  the  order  was  made  later  than  the  day  the 
motion  was  noticed  for,  to  insert  in  the  body  of  the  order 
such  clauses  as  will  show  that  either  the  adverse  party  ap- 
peared, or  that  the  motion  came  regularly  on  upon  the  day 
when  default  was  taken.  Also,  if  the  order  is  to  take  effect 
as  of  an  earlier  day  than  that  on  which  it  was  actually  made, 
to  insert  a  clause  directing  that  it  have  such  effect. 

The  practice  of  dating  an  order  back  to  the  day  men- 
tioned in  the  notice  of  motion  dispenses  with  recitals  of 
adjournments  in  case  of  default,  and  with  directions  as  to 
taking  efi"ect  nunc  pro  tunc ;  but  sometimes  has  embarrassed 
the  party  who  adopted  it  by  cutting  off  his  time  to  proceed 
under  the  order.  The  power  of  the  court  to  sanction  so  do- 
ing is  however  a  useful  one,  especially  where  death  or  other 
cause  of  abating  or  suspending  the  proceedings  has  intervened 
after  the  motion  was  submitted,  and  during  the  delay  of  the 
court  before  actual  decision  or  order  made.^ 


authentication  of  the  order  by  the  judge  rather  than  to  a  later  day  to  which 
entry  might  be  delayed  by  the  practitioner.  This  is  the  present  English  prac- 
tice too  which  requires  that  "  every  order,  if  and  when  drawn  up,  shal  be 
dated  the  day  of  the  week,  month,  and  year,  on  which  the  saine  was  made.unless 
the  court  or  a  judge  shall  otherwise  direct,  and  shall  take  effect  accordmgiy 
>  See,  for  instance,  Carter  v.  Beckwith,  83  I>f.  Y.,  83,  affirming  an  order 
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But  when  an  order  is  thus  antedated,  it  must  not  be  as  of  a 
time  when  the  court  or  judge  could  not  legally  act,  as  for  in- 
stance, of  a  time  when  the  term  of  court  mentioned  could  not 
be  held.i 

An  order  ought  not  to  be  post-dated.^ 

Mere  delay  to  have  an  order  signed  and  entered  is  not  alone 
ground  for  vacating  it.^ 

directing  that  the  date  of  a  previous  order  be  changed  by  substituting  a  date 
prior  to  decision  and  prior  to  the  death  of  a  party  who  died  before  decision, 
but  subsequent  to  the  argument.  Approved  in  Matter  of  Beckwith,  87  N.  T., 
503. 

False  antedating  for  the  purpose  of  impairing  the  rights  of  parties  is  con- 
demned in  Livingston's  Petition,  3  Abb.  Pr.,  N.  S.,  1;  s.  c,  34  2f.  Y.,  555;  33 
How.  Pr.,  20. 

'  De  Agreda  v.  Ivlantel,  1  Abb.  Pr.,  180. 

^  Smith  V.  Coe,  7  Babt.,  477  {dictum  that  if  the  time  of  its  date  has  not  ar- 
rived it  is  nugatory). 

3J(f. 

The  young  practitioner  and  the  student  'will  do  'well  to  notice  the  signifi- 
cance of  the  dates  involved  in  a  motion  and  order. 

The  date  appended  to  a  notice  of  motion  is  of  no  account  unless  there  is 
an  undated  admission  of  service,  or  where  it  serves  to  explain  an  ambiguity 
or  mistake  in  the  clause  of  the  notice  designating  the  day  of  tte  motion. 

The  date  of  service  of  notice  of  motion  fixes  the  right  of  the  moving 
party  to  take  an  order  by  default;  and  may  be  material  on  the  good  faith  of 
the  adverse  party  in  acts  done  thereafter  and  also  sometimes  on  the  question 
of  costs. 

But  neither  of  these  is  the  date  of  the  motion,  for  a  notice  of  motion  is 
not  in  itself  a  motion,  i.  e.,  an  application  to  the  court,  but  only  a  warning  of 
intention  to  make  application. 

The  date  of  the  return  day  of  the  notice  is  the  only  date  on  which  the 
moving  party  can  take  a  default,  unless  either  (1)  the  motion  properly  goes 
on  a  calendar,  and  then  default  may  be  taken  on  the  day  it  is  reached  in 
due  course ;  or  (2)  an  adjournment  is  had  in  the  presence  of  or  by  consent 
of  the  adverse  party,  in  which  case  his  default  may  be  taken  on  the  ad- 
journed day,  if  he  does  not  then  appear. 

The  date  of  the  hearing  of  the  motion,  or,  if  the  hearing  be  continued 
more  than  one  day,  the  date  of  the  final  submission  of  the  papers  which 
present  the  facts  to  the  court,  is  the  date  according  to  which  the  facts  are 
to  be  determined,  subject  of  course  to  the  power  of  the  court  to  reopen 
the  motion  and  take  evidence  of  later  facts. 

The  date  of  the  decision,  if  the  motion  be  not  immediately  decided,  is 
the  date  according  to  which  the  law  is  to  be  applied,  so  that  a  statutory 
change  of  remedy  intervening  may  affect  the  decision,  subject,  however,  to 
the  familiar  rule  as  to  vested  rights,  and  to  the  power  of  the  court  or 
judge  to  prevent  a  judicial  delay  from  impairing  the  rights  of  either  party. 

The  date  of  the  actual  granting  of  the  order,  is  the  date  at  which  the 
order  takes  effect  (unless  otherwise  expressed)  as  to  those  bound  to  take 
notice  of  it  without  service. 

The  date  of  the  entry  of  the  order,  if  it  be  a  court  order,  fixes  the  time 
when  it  takes  effect  as  to  the  clerk  and  the  records  of  the  cause  (unless  other- 
wise expressed). 

The  date  of  service  of  the  order,  or  of  a  certified  copy  if  it  be  a  court  or- 
der, fixes  the  time  when  it  takes  effect  (xmless  otherwise  expressed)  as  to  those 
not  bound  to  take  notice  of  it. 
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What  has  been  said  above  of  the  date  of  decision  and  all 
subsequent  dates,  is  subject  to  the  power  of  the  court  to  give 
effect  to  its  decision,  notwithstanding  delay  in  reaching  or  per- 
fecting it.  Thus  an  order  extending  time  may  be  given  effect 
from  the  time  the  motion  was  made,  instead  of  from  the  time 
of  entry  of  the  order. 

21.  Belat'wn  5ac/t.J— The  power  of  the  court  to  antedate  its 
order  is  only  one  form  of  its  power  to  mould  its  own  proceed- 
ings as  may  be  just.  It  may  equally  freely  give  to  an  order 
which  is  truly  dated  on  the  day  it  was  made,  just  effect  by 
relation  back  to  the  time  when  the  motion  was  made.^ 

Ill,    RECITALS. 

22.  Their  im^portance.] — Carelessly  or  cunningly  drawn 
recitals,  slipped  into  an  order  without  scrutiny,  have  often 
invited  an  appeal  and  proved  fatal. 

The  recitals  determine  what  papers  may  be  printed  on 
appeal ;  and  in  general  the  appeal  can  be  heard  only  on  papers 
referred  to  and  facts  stated  in  the  recitals. 

The  court  or  judge  should  refuse  to  sign  an  order  which  is 
plainly  defective  or  erroneous  in  recitals,  and  require  the  parties 
to  have  it  properly  settled. 

"We  will  first  notice  the  points  peculiar  to  an  order  taken  by 
consent,  or  by  default,  and  to  an  order  in  favor  of  the  jsarty 
moved  against,  and  then  consider  the  usual  recitals  in  ordinary 
cases,  taking  them  up  successively  in  the  way  they  usually  ap- 
pear in  a  well  drawn  order. 

23.  Recital's  in  order  hy  consent.'] — If  an  order  is  made  on 
consent,  either  as  to  the  jurisdiction  or  power  of  the  court 
or  judge,^  or  as  to  the  subject-matter,^  the  consent  should  be 

'  May  v.  Cooper,  24  Hun,  7. 

^  If  an  objection  to  the  exercise  of  jurisdiction  contrary  to  statute  can  be 
■waived,  the  waiver  should  expressly  appear  by  recitals  in  the  order  or  in  a 
stipulation.  [Argall  «.  Jacobs,  56  How.  Pr.,  167;]  Newhall  v.  Appleton,  46 
Buper.  at.  (J.<&8.),6. 

^  Special  orders  are  sometimes  made  by  consent  of  parties,  which  are  not 
warranted  by  the  general  rules  of  the  court ;  but  in  such  cases  the  special 
reasons  which  induced  the  court  to  depart  from  its  ordinary  course  must  be 
recited  in  the  order.    Lube's  Mlq.  PI,,  Sumn,  &  W,  ed.,  p.  55. 
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distinctly  recited  as  having  been  given*  in  open  court,  or  be 
embodied  in  a  written  stipulation,  and  the  stipulation  men- 
tioned in  the  order  as  one  of  the  papers  on  which  the  order  is 
made  ;  or  the  consent  should  be  indorsed  or  underwritten  upon 
the  original  order  drawn  up  to  submit  to  the  judge  or  court  for 
authentication. 

24.  —  in  order  ly  default.'] — If  the  date  of  an  order  taken 
by  default  is  not  the  same  as  the  return  day  fixed  by  the  notice 
of  motion  or  order  to  show  cause,  the  right  to  take  default  is 
appropriately  shown  by  reciting  the  reading  and  filing  of  due 
proof  of  service  of  the  notice  of  motion,  and  that  the  motion  came 
on  regularly  to  be  heard  on  the  calendar,  or  by  reciting  that  by 
consent  of  the  adverse  party  it  was  adjourned  to  the  date  of  the 
order,  or  that  on  their  appearing  it  was  so  adjourned  by  order 
of  the  court  or  judge. 

25.  —  in  order  dismissing  motion  for  default  of  m^ovimg 
party.'] — The  same  principles  indicate  the  proper  recitals  of 
notice  and  the  coming  on  of  the  motion  in  case  the  moving 
party  fails  to  appear,  and  the  party  moved  against  takes  an 
order  dismissing  the  motion  with  costs. 

26.  —  in  order  in  favor  of  party  moved  against.] — ^When 

'  Whitaker  v.  Desfosse,  7  Bosw.,  678  (holding  that  an  order  from  -which  a 
recital  that  it  was  made  on  consent  had  been  struck  out  on  application  of  the 
party  alleged  to  have  consented,  although  it  was  struck  out  on  default,  must 
be  regarded  on  appeal  as  having  been  made  against  opposition,  and  could  not 
be  sustained,  if  at  all,  on  the  evidence).  The  com-t  said:  "From  the  state- 
ments of  cotmsel  on  the  argument,  and  from  the  statements  of  Mr.  Justice 
Moncrief,  by  whom  the  order  was  made,  who  has  referred  to  the  minutes,  we 
learn  that  the  order  origiaally  made  was,  so  far  as  it  directed  a  reference,  made 
by  consent  of  counsel  for  the  parties  respectively  appearing  for  the  motion, 
and  upon  his  understanding  from  them  that  the  case  was  a  proper  case  for  a 
reference,  and  that  all  parties  were  entirely  willing  that  it  should  be  referred. 
The  order  was  accordingly  drawn  and  entered,  containing  an  explicit  recital 
that  the  reference  was  by  consent  of  coimsel  for  the  parties  respectively.  Had 
the  order  remained  in  that  form,  it  is  obvious  that  it  could  not  have  been  re- 
viewed on  appeal."  But  after  stating  the  facts  as  to  the  subsequent  striking 
out  of  the  recital  in  the  order,  the  court  said:  "Prom  the  order  as  thus 
amended,  the  present  appeal  is  taken;  and  we  find  ourselves  constrained  to 
consider  its  legality  as  it  now  appears,  viz.,  as  an  order  made  in  the  face  of  ob- 
jection *  *  *  and  has  made  it  necessary  for  us  to  reverse  an  order  which 
the  Judge  at  special  term  did  not  intend  to  make,  and  would  not  have  made." 

In  Harvey  «.  Croydon,  &c..  Sanitary  Authority  {Chan.  Div.,  December, 
1883;  49  Law  Times  E.,  N.  8.,  567),  it  was  held  that  a  party's  consent  to  an 
order  may  be  withdrawn  at  any  time  before  the  order  has  been  completed, 
provided  the  consent  was  not  given  after  a  statement  of  the  facts  had  been 
made  to  the  court. 
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the  decision  of  a  contested  motion  is  in  favor  of  the  party 
moved  against,  the  recitals  are  usually  introduced  by  the 
phrase :  the  motion  made  by  the  other  party  for  such  and  such 
relief,  for  instance,  for  an  injunction,  coming  on  to  be  heard 
and  the  party  moved  against  appearing  and  objecting,  &c.,now 
on  reading  and  filing,  &c.,  continuing  with  recitals  as  in  case  of 
granting  a  motion. 

If  the  moving  party  has  put  his  motion  on  a  ground  to 
which  the  other  party  wishes  to  confine  him,  it  is  desirable  to 
state  the  ground  in  connection  with  mentioning  the  object  of 
the  motion  as  above. 

If  the  moving  party  has  asked  orally  under  his  prayer  for 
general  relief,  for  relief  not  specified  in  his  notice,  the 
other  party  should  see  that  the  request  is  stated  in  the  recitals, 
BO  that  the  denial  may  cover  that  as  well  as  the  relief  expressly 
asked,  and  preclude  a  second  application  for  either  without  leave. 

27.  Seoitals  of  moving  j>apers.} — An  order  which  does  not 
require  the  filing  of  papers  may  well  coromence  with  a  mere 
reference  to  the  papers  as  "  On  the  aflSdavit  annexed,"  &e.  Eut 
if  filing  of  papers  is  required,  the  appropriate  and  concise 
method  is  the  usual  phrase,  "  On  reading  and  filing  the  affidavit 
of  A.  B.,  verified  the  day  of  ,"  and  so  on. 

The  contents  of  the  moving  papers  should  not  be  recited,^ 
although  the  conclusions  of  fact  which  they  are  relied  on  as 
establishing  may,  and  often  ought  to  be  stated.  But  the  mov- 
ing papers  should  be  enumerated  and  identified  with  sufficient 
precision  as  to  preclude  controversy  in  case  the  papers  have  to 
be  printed  on  appeal.  Each  party  has  a  right  to  have  the  pa- 
pers used  upon  the  motion  thus  designated,^  and  a  right  to  ob- 
ject that  no  others  shall  be  designated.' 

■  N.  T.  Gen.  Rule  No.  27,  of  1884,  provides  that  "orders  granted  on  peti- 
tions, or  relating  thereto,  shall  refer  to  such  petitions  by  the  names  and  descrip- 
tions of  the  petitioners,  and  the  date  of  the  petitions,  if  the  same  he  dated, 
without  reciting  or  setting  forth  the  tenor  or  substance  thereof  unnecessari- 
ly." This  was  intended  to  compel  the  same  brevity  in  orders  made  on  peti- 
tion, as  common  law  practice  required  in  orders  on  motions  made  on  affidavits. 

^Matter  of  Bell,  4  Monthly  L.  Bui.,  27  (refusing  to  resettle  order  in  view 
of  appeal,  so  as  to  strike  out  mention  of  those  papers  the  appellant  had 
neglected  to  print). 

3  Because  the  appeal  wiU  be  heard  on  all  the  papers  so  designated  (Brown 
o.  Mayor,  &c.,  of  N.  T.,  9  Run,  587,  592)  and  on  no  others  (England  «. 
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It  is  not  enough  for  the  bringing  of  the  affidavits  before  the 
appellate  court  that  they  are  found  on  the  record.  The  order 
should  show  that  they  were  brought  to  the  attention  of  the 
court  or  judge  below.-^ 

A  general  statement  that  the  motion  was  made  on  all  the 
papers  and  proceedings  in  the  action  is  not  allowable,'  if  ob- 
jected to,  unless  they  were  all  actually  used  or  considered. 

And  where  such  a  general  reference  to  the  proceedings  has 
been  contained  in  an  order,  the  same  court  on  appeal,  as  well  as 
a  separate  appellate  court,  may  refuse  to  reverse  the  case  on  the 
evidence,  unless  it  appears  that  all  the  proceedings  thus  referred 
to  are  contained  in  the  printed  appeal  book.^ 

28.  —  of  admissions  and  statements  of  counsel?^ — Un- 
sworn statements  or  admissions  of  counsel  in  open  court  are 
available  to  support  an  order  made  upon  them,^  but  when  they 
are  thus  relied  on  as  a  part  of  the  evidence  on  which  the  order 
is  made,  the  order  should  recite  them,  or  that  the  fact  which 
they  substantiate  is  established  by  such  evidence,  in  order  to 
secure  the  right  of  the  party  relying  on  them,  if  appeal  be 

Gebhardt,  113  TI.  8.,  502,  505),  except  so  far  as  the  practice  allows  a  defect  of 
documentary  proof  to  be  supplied  on  appeal,  in  order  to  support,  though  not 
to  reverse  a  decision.  Irving  Natl.  Bank  v.  Adams,  38  Sun,  108.  Consent  of 
the  parties  that  other  papers  he  used  on  the  appeal  was  disregarded  by  the 
court  in  Thompson  v.  Taylor,  13  Sun,  201. 

'  Smith  1).  Smith,  43  Super.  Gt.  {J.  &  8.),  140. 

In  England  «.  Gebhardt,  113  U.  8.,  502,  505,  the  court  say:  "This  record 
shovrs  an  averment  in  the  petition  for  removal  that  the  parties  to  the  suit  were 
citizens  of  different  States,  and  a  finding  of  the  court  that  they  were  not.  This 
implies  the  finding  of  a  fact  upon  evidence  submitted  upon  a  hearing  by  the 
court,  but  before  the  questions  presented  and  decided  at  such  a  hearing  can  be 
re-examined  on  a  writ  of  error,  they  must  be  brought  into  the  record  by  a 
bill  of  exceptions,  or  an  agreed  statement  of  facts,  or  a  special  finding  in  the 
nature  of  a  special  verdict,  or  in  some  other  way  known  to  the  practice  of 
courts  of  error  for  the  accomplishment  of  that  purpose.  [Citing  Kearney  ». 
Denn,  15  Wall.,  51,  56.]  *  *  *  Here,  however,  that  has  not  been  done.  It 
nowhere  appears  that  the  afiidavits  were  ever  brought  to  the  attention  of  the 
court,  much  less  that  they  constituted  the  evidence  on  which  the  ruling  was 
made.  The  case  is,  therefore,  in  this  respect,  different  from  Bronson  v.  Schul- 
ten,  104  U.  8.,  410,  413,  where  the  order  setting  aside  the  judgment  referi'ed 
to  and  identified  in  terms  the  affidavits  found  in  the  transcript  as  the  founda- 
tion of  the  order  which  was  made." 

■•'  Hobart  v.  Hobart,  85  JSf.  Y.,  637  {dictum). 

To  save  expense  to  the  parties  and  time  and  labor  to  the  court,  there  should 
be  a  designation  of  the  papers  actually  used. 

'  See,  for  instance,  Gooding  v.  Brown,  85  Hun,  153. 

*  Priest  V.  Varney,  64  Wise,  500 ;  s.  c,  35  Northwestern  Sep.,  551. 
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taken.  Or  the  matters  admitted  should  be  embodied  in  a 
stipulation,  and  the  stipulation  mentioned  in  the  order  as  one  of 
the  papers  on  which  the  order  is  made. 

If  the  recital  is  merely  that  the  order  was  made  on  the  pa- 
pers mentioned  and  on  the  "  statements  of  counsel,"  without 
saying  what  facts  were  stated,  the  appellate  court  will  not  re- 
verse it,  as  made  without  sufficient  evidence,  or  contrary  to  evi- 
dence, for  it  may  be  presumed  that  sufficient  facts  were  stated 
to  sustain  it.' 

29.  —  of  facts  found.'] — It  is  not  inappropriate  to  recite 
very  briefly  the  conclusions  of  fact  established  by  the  papers; 
and  this  is  desirable  and  important  where  the  order  is  made  un- 
der a  statute  which  is  so  expressed  as  to  authorize  it  if  such 
facts  "  are  proved,"  or  "  appear  to  the  satisfaction  of  the  court 
or  judge,"  or  the  like.  In  such  cases  the  words  of  the  statute 
suggest  the  best  form  for  the  clause  of  the  order.  A  recital  in 
that  form  is  an  ad_^udication  on  the  point,  which  an  appellate 
court  win  hesitate  to  disturb  if  the  moving  papers  mentioned 
afford  legitimate  evidence,  though  slight,  on  which  such  a  con- 
cliision  might  be  found. 

A  recital  of  the  facts  found  is  important  also  in  orders  in 
the  nature  of  an  interlocutory  decree,*  or  which  affect  substan- 
tial rights  of  the  parties  and  require  an  adjudication  of  fact  to 
justify  the  making  of  them. 

30.  —  of  prelinmiary  objection.] — If  a  motion  is  defeated 
upon  a  preliminary  objection,  both  parties  are  usually  interested 
to  see  that  the  order  discloses  the  fact :  the  successful  party,  be- 
cause he  may  need  that  recital  in  order  to  sustain  the  order  if 

'  Gooding  v.  Brown  [No.  3],  35  Eun,  153. 

^  Thus  in  Morey  «.  Grant,  48  Mich.,  336 ;  s.  c,  13  Northwestern  Bep.,  303, 
the  court,  in  an  opinion  by  Cooley,  J.,  say,  on  reversing  an  order  for  a  re- 
ceiver in  a  partnership  case,  that  was  made  at  the  time  for  final  decree,  and 
which  "  ordered,  adjudged,  and  decreed "  the  appointment  of  a  receiver  to 
take  possession,  &c. :  "  This  order  *  *  *  assumes  to  appoint  a  receiver 
without  any  adjudication  whatever.  Even  as  an  interlocutory  order  there 
should  have  been  embraced  in  it  a  finding  of  such  facts  as  would  give  author- 
ity for  divesting  the  possession  of  the  defendant,  but  when  made  after  the 
evidence  is  in,  tjje  necessity  that  the  court  should  find  that  the  necessary  facts 
were  made  out  is  still  more  obvious.  To  appoint  a  receiver  at  that  stage  of 
the  case,  without  first  adjudging  the  merits  upon  which  the  right  or  the  pro- 
priety of  the  appointment  necessarily  depended,  was  very  plainly  erroneous, 
and  must,  we  tMuk,  have  been  inadvertent." 
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appeal  is  taken ;  the  unsuccessful  party,  because  his  right  to 
renew  his  motion  is  more  clear  if  the  order  shows  the  merits 
were  not  considered. 

If  a  preliminary  objection  is  overruled,  whether  it  be  one 
interposed  to  the  motion  by  the  party  moved  against,  or  one 
interposed  by  the  moving  party  to  the  reception  of  an  affidavit, 
or  other  evidence  offered  to  oppose  the  motion,  the  party  mak- 
ing the  objection  is  interested  to  have  the  objection,  its  ground, 
and  the  ruling  on  it,  appear,  in  order  that  it  may  avail  him  on 
appeal.* 

IV.    APPEAEANCES,    &c. 

31.  Argument,  Iry  movvng  pa/riy.'\ — The  fact  that  an  order 
appears  on  its  face  to  have  been  made  after  actual  hearing  and 
due  deliberation  has  sometimes  an  important  influence  on  its 
effect.  If  this  appears,  the  order  is  sometimes  treated  as  ap- 
pealable, although  if  it  appeared  to  have  been  taken  by  default 
and  without  consideration  of  the  merits,  it  might  not  be. 

On  the  other  hand,  if  a  mere  default,  it  will  be  opened  more 
readily  than  if  it  appears  to  have  been  a  considered  adjudica- 
tion of  the  question,  even  though  there  were  no  opposition.  In 
the  former  case,  application  to  vacate  need  not  be  made  exclu- 
sively to  the  judge  who  granted  it ;  in  the  latter,  there  is  often 
good  reason  for  applying  that  restriction.  It  may  therefore 
make  a  material  difference  in  the  result  whether  the  order  is  so 
drawn  as  to  recite  that  the  court  heard  the  moving  party  and 
duly  considered  the  question.^ 

32.  —  in  opposition.] — ^The  same  principles  apply  to  the 
significance  of  recitals  that  the  motion  was  opposed. 

If  a  person  who  received  notice  did  not  appear,  notice  and 
proof  of  service  should  be  included  among  the  papers  men- 
tioned as  those  on  the  reading  and  filing  of  which  the  motion 
is  granted. 

If  a  person  appeared  and  was  heard,  the  fact  should  be  re- 
cited, and  this  takes  the  place  of  a  recital  of  notice,  even  if  he 

'  For  applications  of  these  principles  see  Merritt  s.  Thompson,  1  Hilt, 
550;  Livermore  v.  Bainbridge,  14  Abb.  Pr.,  N.  8.,  337;  Gorman  ».  South  Bos- 
ton Iron  Co.,  33  Run,  71. 

'  See,  for  instance,  Seneca  Nation  v.  Knight,  19  iV.  Y.,  587. 
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was  not  a  party  to  the  action.*  If  he  was  a  party  and  had  not 
previously  appeared,  the  recital,  if  not  qualified,  may  amount 
to  an  appearance  for  the  purpose  of  giving  jurisdiction  over 
him,  though  not  now  as  formerly,  for  the  purpose  of  securing 
to  him  a  right  to  receive  notice  of  subsequent  proceedings  gen- 
erally. 

If  the  motion  is  one  not  uncommonly  granted  by  consent, 
and  an  order  granting  recites  that  the  adverse  parties  were 
heard,  and  does  not  indicate  that  opposition  or  objection  was 
made,  it  may  afterward  be  presumed,  in  support  of  the  order, 
that  it  was  assented  to,  and  all  irregularities  waived.^ 

The  ground  of  opposition  may  be  stated  in  the  same  manner 
as  the  ground  of  the  motion,  and  this  may  be  desirable  in  some 
cases,  especially  where  the  objection  goes  to  the  regularity  of 
the  proceedings,  or  is  founded  on  defects  in  the  moving  papers ; 
otherwise  it  might  not  appear  to  the  appellate  court  that  the 
ground  of  appeal  was  the  subject  of  objection  below. 

33.  Qualified  appearance.'] — If  counsel  or  attorney  appear 
for  the  purposes  of  the  motion  only,  the  mention  of  them  in 
the  order  should  be  qualified  accordingly. 

34.  Deliberation.] — In  the  order  on  a  contested  motion  it  is 
well  to  recite  due  deliberation  had ;  for  such  a  recital  is  often 
regarded  as  material  on  appeal. 

35.  Moving  attorney.] — It  is  usual  and  appropriate  to  con- 
clude the  recitals  after  naming  the  counsel,  if  any,  who  ap- 
peared upon  the  motion,  by  naming  the  attorney  for  the  suc- 
cessful party  as  the  one  on  whose  motion  the  order  is  made. 
This  must,  of  course,  always  be  the  attorney  of  record  if  the 
party  has  formally  appeared  by  attorney. 

V.   THE   ORDEEING  PART. 

36.  Limit  of  relief. — Explicitness.] — The  general  princi- 
ples by  which  the  measure  of  relief  is  limited  by  the  terms 

'  Jay  V.  De  Groot,  3  Hun,  305. 

'  Macy  V.  Nelson,  63  iV.  T.,  638.  (Order  of  reference,  reciting  that  it  was 
granted  after  "reading  the  pleadings  and  hearing  the  counsel  for  the  re- 
spective parties.") 


256  ABBOTT'S  NEW  PRACTICE. 

of  the  notice  or  order  to  show  cause,  have  been  already  dis- 
cussed.^ 

It  is  only  necessary  here  to  add  on  that  point,  that  one  tak- 
ing an  order  by  default  must  see  that  he  takes  no  more  than 
his  papers  entitle  him  to ;  ^  and  that  an  order  denying  a  motion? 
on  the  hearing  of  which  the  moving  party  asked  relief  under 
the  general  prayer,  beyond  the  specific  relief  asked  in  the  no- 
tice or  order  to  show  cause,  should  recite  the  request,  in  order 
to  preclude,  in  some  cases,  the  making  of  a  fresh  motion  for 
such  other  relief,  without  leave.^ 

To  avoid  ambiguity  which  may  eifibarrass  proceedings  for 
contempt,  an  order  directing  payment  or  delivery  should  desig- 
nate the  sum  of  money  or  thing  distinctly,  and  express  or  un- 
mistakably imply  to  whom  it  is  to  be  paid  or  delivered. 

If  to  a  receiver  the  demand  must  be  personal  by  the  re- 
ceiver, unless  the  order  provides  otherwise. 

Where  several  applications  are  decided  or  several  directions 
are  given  in  the  same  cause  at  the  same  time,  unless  the  court 
otherwise  direct,  the  whole  should  be  embraced  in  one  order. 
And  if  anything  is  omitted,  the  other  party  should  not  enter 
an  additional  order,  but  apply  to  have  it  corrected.* 

An  order  entered  by  either  party  without  notice  of  settle- 
ment given  to  the  other,  must  not  go  beyond  the  decision,  even 
so  much  as  to  grant  costs. ^ 

37.  Optional  order.'] — An  order  granting  the  moving  party 
a  favor,  is  not  imperative  upon  him  unless  so  expressed.^    Thus 

'  Pages  183  to  186  of  this  Vol. 

'Farrington  «.  Wright,  1  Minn.,  341;  Anderson  b.  Johnson,  1  Sandf., 
713;  s.  c.  1  Cods  B.,  95.    See,  also,  paragraph  163,  page  186,  of  this  Vol. 

5  Thus  where  defendant  moved  to  vacate  an  arrest  and  for  general  relief, 
and  an  order  was  entered  "  denying  the  motion"  without  saying  what  relief 
was  denied,  held,  that  the  order  did  not  make  leave  necessary  for  a  subse- 
quent motion  to  reduce  bail,  and  that  an  affidavit  that  upon  the  hearing  the 
defendant,  after  the  court  refused  to  vacate  the  arrest,  moved  to  reduce  the 
bail  and  this  was  denied,  did  not  avail  to  give  the  denial  effect  beyond  a  de- 
nial of  the  specific  relief  asked.  Smith  «.  Spalding,  3  Bobt,  615;  s.  c,  30 
flbttJ.Pr.,  339. 

''  Hunt  V.  "Wallis,  6  Paige,  371. 

^  Williams  »,  Murray,  3  Abb.  Pr.,  W.  S.,  393,  so  laid  down  in  granting  a 
motion  to  set  aside  the  "  different  order  "  so  entered,  unless  the  party  pay  costs 
of  this  motion,  and  directing  that  the  order  of  court  be  corrected ;  s.  c,  33 
Bow.  Pr.,  187.    See,  also,  paragraph  165,  page  187  {above). 

«  Neill »,  Wuest,  17  Abb.  Pr.,  819,  wte;  Pugsley  v.  Van  Alen,  8  Johng., 
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an  order  granted  "  upon  payment  of  costs  "  does  not  compel 
payment  unless  the  party  takes  the  benefit  of  the  order ;  but  to 
secure  its  benefit  he  must  seasonably  seek  the  adverse  party  or 
his  attorney  and  tender  them.''  The  attorney  is  not  excused  by 
awaiting  a  remittance  from  his  client  before  so  doing.^ 

38.  Grounds  of  decision.] — If  a  motion  is  denied  on  grounds 
of  irregularity  in  making  it,^  or  for  supposed  want  of  jurisdic- 
tion or  of  power  to  grant  it,*  the  right  to  renew  the  motion,  or 
to  sustain  appeal  from  the  order,  may  depend  on  whether  the 
order  states  such  to  be  the  ground. 

If  the  order  may  have  been  matter  of  discretion,  and  it 
does  not  appear  whether  it  was  such,  it  is  not  appealable,  at 
least  to  the  Court  of  Appeals,  unless  it  appears  that  it  was  made 

353  (order  granting  motion  to  set  aside  default  "upon  payment  of  costs,"  is 
not  an  order  to  pay  them,  but  payment  is  a  condition). 

'  Pugsley  ».  Van  Alen,  8  Johns.,  353. 

'  Sabin  v.  Johnson,  7  Cow.,  431. 

^  In  Matter  of  Townsend  «.  Nebenzahl,  8  Alb.  N.  0.,  427,  on  appeal  from 
an  order  afClrming  an  order  which  discharged  defendants  from  arrest  in  special 
proceedings  under  the  StilweU  Act,  the  Court  of  Appeals  {p.  435)  say:  "  It  ap- 
pears from  the  order  made  by  the  learned  justice,  discharging  the  defendants , 
from  arrest,  that  it  was  made  upon  due  consideration  of  the  proof  in  the  matter 
and  the  alfldavits  on  which  the  warrant  was  granted.  It  appears  from  the 
order  of  aflarmance  made  at  general  term  that  no  ground  is  stated  in  it  on. 
which  it  went.  We  may  not  say  from  the  orders  that  they  were  not  made 
upon  the  merits,  and  the  proof  in  the  case  had  failed  to  satisfy  the  learned 
courts  below,  that  a  case  was  made  out  for  the  commitment  nisi,  &c.,  of  the 
defendants.  When  that  is  the  case  we  may  not,  when  an  order  of  an-est  or. 
commitment  has  been  denied,  review  the  order.  We  have  no  jurisdiction  to  do 
so,  and  must  dismiss  the  appeal.  It  is  true  that  the  opinions  delivered  by  the 
learned  justices  do  not  so  state;  but  it  is  the  law  that  we  may  not  look  into 
the  opinions  to  find  matter  there  differing  from  that  in  the  order,  unless  the 
language  of  the  order  is  ambiguous  and  needs  aid  for  an  understanding  upon 
which  it  went."  [Citing  Fisher  «.  Gould,  81  N.  T.,  238;  dismissipg  appeal 
from  9  Daly,  144.] 

So  in  Thorington  «.  Merrick,  101 JT.  7".  5 ;  8  Eastern  Sep.,  207 ;  s.  c:,  3  Mrth- 
easiern  Bep.,  794;  affl'g  mem.,  35  Sun,  668,  the  familiar  rule  was  applied  that 
an  appeal  does  not  lie  to  the  Court  of  Appeals  from  an  order  vacating  an  at- 
tachment which  does  not  show  the  ground  on  which  it  was  vacated,  for  the  va- 
catur is  deemed  discretionary;  s.  p.,  People  V.  National  Trust  Co.,  31  Sm», 
30. 

■"  Bemheimer  v.  Eicketts,  91  iVC  Y.,  669;  s.  p..  Bate  v.  McDowell,  97  •W.  Y., 
647. 

The  importance  of  having  the  ground  of  the  order  appear  is  enhanced, 
when  the  unsuccessful  party  desires  to  appeal,  and  ti^e  papers  are  such  that 
if  the  ground  does  not  appear  the  order  might  be  deemed  to  have  been  made 
on  sufficient  though  purely  technical  grounds,  as  for  instance  that  the  motion 
denied  by  the  order,  though  founded  on  irregularity,  did  not  specify  in  the 
notice  what  the  irregularity  was.    Lewis  v,  Gratam,  IS  .Aii>.  Pr„  136. 

Vol.  I.— 17 
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upon  a  gronnd  that  did  not  authorize  the  court  to  exercise  any 
discretion.* 

If  the  order  does  not  indicate  the  grounds  on  which  it  was 
made,  it  may  be  sustained  against  an  appeal,  by  any  sufficient 
ground  substantiated  by  the  papers  on  which  it  was  made.' 

On  an  appeal  to  the  general  term,  that  court  usually  look  to 
the  opinion  if  any  was  given  in  writing  and  is  printed  in  the 
appeal  papers,  to  support  the  order. 

39.  Conditions: — -^ower  to  impose.] — On  a  motion  ad- 
dressed to  the  judicial  favor  or  discretion,^  and  not  depending 
on  strict  legal  riglit,^  the  court  or  judge  has  power  to  impose 
terms  to  be  complied  with  by  either  party,  as  a  condition  of 
granting  an  order  in  his  favor.  For  non-compliance  with  such 
a  condition  only  results  in  an  absolute  decision  which  might 
have  been  made  on  the  discretionary  motion  without  offering 
the  party  the  alternative  of  a  contrary  decision  on  condition. 

But  if  the  granting  or  refusal  of  an  order  is  a  matter  of 
strict  legal  right,  it  is  error  to  impose  conditions  unless  they 
are  assented  to.° 

But  a  party  who  avails  himself  of  the  benefit  granted  by  an 
order  will  not  be  allowed  to  complain  of  the  condition  imposed 
by  it.^ 

40.  —  form.] — The  word  "  upon  "  sufficiently  marks  a 
condition  precedent  in  an  order.' 

'  Cushman  v.  Brundrett,  50  JV.  T.,  396. 

'  The  exception  to  this  rule,  in  the  case  of  an  order  of  general  term  which 
reverses  an  order  or  judgment  below,  will  he  noticed  under  Appeals. 

5  Such  as  an  application  for  extension  of  time  or  the  like,  or  an  application 
to  vacate  a  provisional  remedy  upon  the  evidence,  in  a  case  within  the 
statute. 

■•  Matter  of  Waverly  Waterworks  Co.,  85  W.  Y.,  478,  rev'g  16  Hun,  57 
(order  imposing  terms  in  excess  of  taxable  costs  and  disbursements  as  a  condi- 
tion of  granting  a  motion  for  leave  to  discontinue,  held  proper,  and  error  to 
reverse  it). 

5  As  for  instance  the  vacating  of  an  illegal  execution.  Matter  of  Bradner, 
87  N.  T.,  171;  Tompkins  v.  Smith,  48  Super.  Oi.  {J.  &  8.\  113;  s  c,  63  Sm. 
Pr.,  .499,  and  2  Civ.  Pro.  B.  (McCarty),  21,  affi'g  1  Id.,  398;  affi'd  in  89  iV.  T., 
602,  without  opinion;  Chapin  v.  Foster,  101  N^.  T.,1;  b.  c,  3  Eastern  Pep.  206. 
Otherwise  of  vacating  an  order  because  a  proper  case  was  not  made  out,  if 
there  was  enough  to  call  for  the  exercise  of  the  judicial  power.  Fischer  s. 
Langbein  (N.  T.,  1886),  7  Eastern  Pep.,  399,  where  the  subject  is  fully  dis- 
cussed. 

*  Strong  ».  Jones,  25  Sun,  319. 

'  An  order  to  amend  and  pay  costs,  does  not  make  payment  a  condition 
precedent.     Sturtevant  v.  Fairman,  4  Sdndf.,  674. 

Where  a  defendant's  motion  to  dissolve  an  injunction  had  been  denied, 
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41.  —  time  for  performance.} — If  an  order  requires  an  act 
or  imposes  a  condition  to  be  performed  forthwith,  it  must  be 
done  as  soon  as,  by  reasonable  exertion  confined  to  that  object, 
it  maybe ;  twenty- four  hours  being  usually  allowed  for  such  acts 
as  filing  papers,  &c.^ 

In  the  case  of  payment  of  costs,  the  settled  meaning  of 
"  forthwith  "  is  within  twenty-four  hours ;  ^  and  at  common 
law  the  same  limit  has  often  been  applied  when  an  order  says 
nothing  about  the  time  of  payment. 

Under  the  New  Tork  statute,^  the  party  directed  by  order 
to  pay  money  for  costs  or  otherwise,  has  ten  days  after  service 
of  a  copy  of  the  order  in  which  to  pay  before  execution  can  be 
issued  on  the  order,  unless  the  order  fixes  or  limits  the  time  for 
payment. 

42.  Enforci/ng  conditional  order. } — Where  a  motion  is 
granted  conditionally  upon  the  performance  of  the  condition 
by  the  moving  party,  the  order  becomes  absolute  upon  per- 
formance.* If  an  offer  of  performance  is  rejected  by  the  ad- 
verse party,  the  safer  course  is  to  apply,  on  proof  of  tender,  for 
an  absolute  order,  unless  the  circumstances  are  such  that  pro- 
ceeding upon  the  order  as  absolute  will  bring  the  question 
before  the  court  or  judge  equally  well. 

"Where  a  motion  is  granted  conditionally  upon  the  non- 
performance of  the  condition  by  the  adverse  party,  the  order 

■with  leave  to  renew  upon  affidavits  sufficient  to  clear  Mm  of  misconduct  in 
disregarding  the  injunction, — Held,  that  the  condition  did  not  contemplate 
a  hteral  purging  of  the  contempt,  or  denial  of  the  alleged  breach  of  the  in- 
junction, but  was  intended  merely  to  require  him  to  purge  himself  of  a  willful 
contempt.     Gurnee  ».  Odell,  13  Ahh.  Pr.,  364. 

The  phrase,  "on  payment  of  costs  of  the  action  to  the  present  time,"  as  a 
condition  of  an  amendment,  was  held  to  mean  such  costs  as  would  go  to  the 
party  against  whom  the  amendment  is  allowed  in  case  there  had  been  a  term- 
ination favorable  to  him  at  the  date  of  the  order  granting  leave  to  amend. 
Havemeyer  ®.  Havemeyer,  44  Super.  Ct.  {J.  d  8.),  170,  173.  Followed  in 
Dawson  v.  Bumham,  3  Month.  L.  Bui.,  39. 

1  Champlin  v.  Champlin,  3  Edw.,  338  (holdiag  the  rule  the  same  in  chan- 
cery as  at  law). 

'  Sabin  «.  Johnson,  7  Cow.  431  (holding  that  the  attorney  could  not  wait 
till  he  could  hear  from  his  client). 

^  N.  Y.  Code  Civ.  Pro.,  §  779,  superseding  a  court  rule  which  allowed  twen- 
ty days. 

^  People  «.  Lowber,  7  Abb.  Pr.,  158  (order  that  judgment  be  setaside  and 
proceedings  stayed  on  condition  that  the  moving  party,  within  thirty  days, 
bring  a  cross  action  and  file  a  bond,  held  to  become  absolute,  without  a  new 
stay,  by  substantial  performance). 


260  ABBOTT'S    NEW   PBACTICB. 

may  be  made  absolute  upoii  non-performance  of  the  act,  by  ap- 
plying ex  pa/rte  to  tbe  same  judge  or  court,  on  an  affidavit 
showing  the  non-performance,  and  taking  thereon  a  final  abso- 
lute order ;  and  serving  this  upon  the  adverse  party.* 

The  same  principle  applies  where  a  motion  is  denied  upon 
condition  of  the  performance  of  an  act  by  the  opposing  party, 
and  he  fails  to  perform  it ;  and  also  where  a  motion  is  denied 
on  condition  of  the  non-performance  of  an  act  by  the  moving 
party,  and  he  fails  to  perform  it. 

43.  Beinstaimg  lapsed  order.'] — An  order  denying  a  con- 
tested motion  to  vacate  a  previous  order,  or  vacating  a  stay  of 
proceedings,  may  properly  fix  a  new  day  for  an  act  the  day  for 
which  has  passed  pending  the  motion.  Thus,  if  a  motion  be 
made  to  vacate  an  order  requiring  a  party  to  submit  to  exam- 
ination before  trial,  or  in  supplementary  proceedings,  or  to 
make  discovery,  or  the  like,  and  the  day  fixed  by  the  original 
order  meanwhile  passes,  an  order  denying  the  motion  to  vacate 
should  proceed  to  fix  a  day  for  the  party  to  appear,  and  direct 
him  to  do  so  with  sufficient  explicitness  to  justify  punishment 
for  contempt  if  he  fails  to  comply. 

44.  Order  deolarmg  consequences  of  disobedience.] — It  is  a 
sound  general  principle  that  if  an  imperative  order  is  drawn  so 
as  to  express  a  penalty,  or  preclusion  in  the  nature  of  a  penalty, 
for  its  disobedience,  the  party  against  whom  it  is  made  is  enti- 
tled to  notice  and  opportunity  to  be  heard  before  it  is  made 
absolute  by  reason  of  alleged  disobedience.* 

45.  QualiJicaUons — le<me  to  renew.] — An  order  intended  to 
leave  the  moving  party  at  liberty  to  renew  his  motion  should 
be  so  expressed ;  ^  otherwise  he  will  be  put  to  a  motion  for 
leave.* 

'  Stewart  v.  Berge,  4  Daly,  477  (holding  it  irregular  to  issue  execTition  after 
a  motion  to  dismiss  an  appeal  with  stay  had  been  granted  on  such  a  condition, 
and  the  adverse  party  had  failed  to  perform  the  condition,  but  no  order  abso- 
lute had  been  applied  for). 

'  Rice  ».  Ehele,  55  N.  T.,  518;  reVg  65  Barb.  185  (order  for  discovery,  con- 
taining clause  imposing  consequence  of  disobeying  it). 

=  DoUfus  V.  Frosch,  5  Hill,  493. 

*  See  pp.  190, 191  of  this  Vol.  The  words  "without  prejudice,"  at  the  end 
of  an  order  of  denial,  have  been  held,  in  unreported  cases,  sufficient  to  save 
the  right  to  make  a  iresh  motion. 
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Although  the  denial  of  a  motion  does  not  usually  bar  a  suit 
for  the  same  relief,^  yet  it  is  the  better  practice  to  reserve 
leave,  whenever  a  motion  is  denied  on  the  ground  that  an  ac- 
tion is  the  proper  form  of  remedy.  But  such  leave  ought  not 
to  be  hampered  with  attempted  restrictions  on  the  cause  of 
action. 

A  provision  in  an  order  denying  relief  on  motion  which  as- 
sumes to  limit  the  rights  of  the  parties  to  bring  an  action  for 
relief,  either  by  prescribing  terms  or  limiting  the  time  for  the 
commencement  of  such  an  action,  is  erroneous.* 

46.  Order,  until  further  order.^ — An  order  purely  inci- 
dental to  the  pendency  of  the  action,  which  by  its  terms  is  to 
continue  in  force  "  until  the  further  order  of  the  court " — for 
instance,  an  injunction ^e?i(?e«fo  lite — is  superseded  by  a  judg- 
ment covering  the  whole  case,  for  the  judgment  concludes  all 
rights;*  though  it  is  otherwise  where  an  injunction  is  the  princi- 
pal object  of  the  action,  and  judgment  in  effect  refusing  it  is 
immediately  appealed  from.^ 

47.  8t(m/  of  proceedings.] — The  rules  governing  clauses 
granting  or  vacating  a  stay  may  be  more  intelligently  consid- 
ered in  connection  with  the  general  subject  of  Stats  of  Pko- 
CEEDiNGS,  below,  aud  the  particular  stays  allowed  on  Appeal. 

48.  Costs.] — The  right  to  costs  is  statutory,*  or  generally  so," 
at  least,  in  courts  of  common  law. 

The  award  of  costs  is  governed  by  the  law  in  force  at  the 
time  when  the  decision — whether  of  the  court  or  judge  in  mak- 
ing an  order,  or  of  the  clerk  in  taxing  costs  when  no  such  decis- 
ion is  necessary — is  made  awarding  the  costs.^ 

"Where  the  right  to  costs  is  given  by  statute,  a  provision  in 

'  See  p.  181  of  this  Vol. 

'  Howell  v.  Mills,  5Z  N.  T.,  323,  so  held,  reversing  so  much  of  an  order  as 
prescribed  such  terms  and  limited  the  time  to  60  days  in  which  to  bring  aa 
action. 

*  Gardner  «.  Gardner,  87  N.  Y.,  14.  This  subject  is  further  considered 
imder  Stat  oi'  Phocbbdings  and  Injunction. 

■*  Supervisors  of  Onondaga  v.  Briggs,  3  Ben.,  173,  and  cases  cited  in  17 
Law  Ed.  N.  Y.  Com.  L.,  331 ;  Ward  v.  James,  8  Hun,  536. 

^  Payn  «.  Lansing,  10  Wend.,  606. 

«  See  3  Abb.  K  Y.  Dig.,  new  ed.,  348,  349;  Porter  t>.  Cobb,  35  Eun,  184. 
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an  order  of  the  court,  purporting  to  limit  the  costs  to  less  than 
are  allowed  by  the  statute,  is  a  nullity,  and  entering  an  order 
containing  such  a  provision  is  not  a  waiver  by  the  party  of  the 
right  to  claim  statutory  costs.^ 

Under  the  New  York  statute  it  is  in  the  discretion  of  the 
court  or  judge  determining  a  motion  to  award  costs,  either  ab- 
solutely or  tp  abide  the  event.^ 

49.  —  of  several  motions  together.] — Where  several  motions 
are  properly  made  together,  and  several  orders  therein,^  costs  of 
each  may  be  granted  in  the  discretion  of  the  court  or  judge. 

50.  —  of  one  motion  in  several  actions.] — If  a  single  mo- 
tion is  made  in  several  causes  and  determined  by  a  single  order, 
only  costs  of  one  motion  can  be  allowed,  whether  the  motion  be 
granted  ^  or  denied.^ 

51.  —  against  parties  en  autre  droit] — The  statutes  forbid- 
ding recovery  of  costs  against  executors  and  administrators  in 
actions  on  a  money  demand  against  the  decedent,  unless  the  de- 
mand was  duly  presented  and  unreasonably  resisted,  or  a  refer- 
ence refused,^  are  not  to  be  extended  by  construction  to  costs  of 
motion.' 

Costs  of  motion  awarded  against  an  "  executor  or  adminis- 
trator sued  in  his  representative  capacity,  or  suing,  and  neces- 
sarily in  that  capacity,^  or  the  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  sue  or  be  sued,"  must 
be  awarded  as  in  an  action  by  or  against  a  person  in  his  own 
right,  but  are  collectible  only  from  the  estate,  fund,  or '  person 
represented,  unless  the  court  directs  them  to  be  paid  by  the 

I  Gray  v.  Hannah,  3  Abh.  Pr.,  N.  8.,  183. 

«  N.  T.  Code  Civ.  Pro.,  §  3336. 

5  For  an  instance  see  Gregory  v.  Travis,  1  How.  JV.,  93.  See  on  this  sub- 
ject, Willink  V.  Reekie,  19  Wend.,  83,  relaxing  the  old  rule  that  only  one  set 
of  papers  would  be  allowed  for.  Compare  as  to  two  motions  when  one  was 
enough.    Mitchell  v.  Westervelt,  6  How.  Pr.,  365,  aflB'd  in  id.,  311,  note. 

*  Jackson  v.  Keller,  18  Johiis. ,  310. 

'  Jackson  v.  Garnsey,  3  Cow.,  385. 

'  JT.  Y.  Code  Civ.  Pro.,  §§  1835, 1886. 

'  Hunt  V.  Connor,  17  Abb.  Pr.,  466. 

» Bedell  v.  Barnes,  29  Sun,  589. 


COMMON   FORMS.— XVII.  OEDERS.  263 

party  personally,  for  mismanagement  or  bad  faith  in  the  prose- 
cution or  defense.* 

52.  —  against  officers.] — Statutes '  giving  increased  costs  to 
public  officers  are  not  to  be  extended  by  construction  or  analogy 
to  motions,  but  public  officers  take  no  more  costs  on  a  motion 
than  other  parties.^ 

53.  —  not  given  unless  in  the  order.] — Costs  cannot  be  had 
on  a  motion,  unless  awarded  in  the  order.* 

There  was  formerly  a  rule  of  court  authorizing  the  clerk  to 
insert  an  award  of  costs  when  the  court  denied  a  motion  with- 
out saying  anything  about  costs  ;  but  under  this  rule  the  award 
had  to  be  inserted  in  the  order.^ 

A  subsequent  motion  to  grant  costs  or  disbursements  of  a 
previous  motion  is  not  allowable.  The  remedy  for  the  omis- 
sion, if  any,  is  by  motion  to  resettle,  or  to  correct  the  order,  or 
to  reopen  or  rehear  the  motion. 

An  award  of  costs  does  not  carry  disbursements.* 

Where  an  order  awards  costs  of  previous  proceedings,  it  is 
the  better  practice  either  to  fix  the  items  and  the  amounts,  or  to 
direct  taxation  by  the  clerk,  and  in  the  latter  case  to  define 
clearly  what  proceedings  are  to  be  deemed  within  the  meaning 
of  the  order. 

54.  —  amount  ^  disbursements^ — The  costs  on  a  motion 
(other  than  a  motion  for  a  new  trial  upon  a  case,  or  an  applica- 
tion for  judgment  on  a  special  verdict),  cannot  exceed,  "to  each 
pajrty  to  whom  costs  are  awarded,"  "  ten  dollars,  besides  neces- 
sary disbursements  for  printing  and  referee's  fees." ' 

'  N.  Y.  Code  Civ.  Pro.,  §  3246;  American  Life  Ins.  Co.  ■».  Van  Epps, 
14  Abb.  Pr.,  N.  8.,  253;  reVd,  on  other  grounds,  in  56  ISf.  T.,  601. 

'  Such  aa  3  iV:   Y.  B.  8.,  617;  IT.  Y.  Code  Civ.  Pro.,  §  3258. 

'  Rider  «.  Hubbell,  4  Weiid.,  201 ;  Waring  v.  Acker,  1  Sill,  673. 

^Johnson  •».  Jillitt,  7  Sow.  Pr.,  485;  Chadwick  v.  Brother,  4  id.,  288. 
And  if  the  order  awarding  them  is  entered  without  settlement  or  direction 
of  the  judge,  other  than  decision  or  opinion  rendered  by  him  which  said 
nothing  about  costs,  he  cannot  subsequentljf  sanction  the  award  of  costs, 
except  on  a  motion  for  the  purpose.  Siegrist  »,  HoUoway,  7  Civ.  Pro,  B. 
{Brown),  58. 

'  Jackson  «.  Gayer,  3  Cow.,  484. 

« Paton  «.  Barker,  5  N.  Y.  Leg.  Obs.,  100. 

^  N.  Y.  Code  Civ.  Pro.,  §  3251,  subd.  3.  .„  w  77 

That  they  cannot  exceed  that  sum,  see  Schriver  «.  Schriver,  18  Weekly 
Dig.,  338;  affl'd  in  86  N.  Y.,  575. 


264  ABBOTTS  NEW  PRACTICE. 

t 

The  statute  contemplates  a  sum  to  be  fixed  by  the  order  not 
exceeding  $10,  but  the  almost  uniform  practice  is  to  allow  the 
full  amount,  if  anything ;  and  an  order  expressed  to  be  "  with 
costs,"  merely,  is  held  to  entitle  the  party  to  tax  $10,  if  unpaid, 
in  the  costs  of  the  cause ;  ^  but  whether  it  would  justify  execu- 
tion on  the  order  may  be  more  questionable. 

Disbursements  for  printing  are  allowable  only  when  print- 
ing is  required  by  rule  of  court.^ 

65.  —  qjoJio  entitled.'] — An  order  expressed  to  be  "  with 
costs,"  without  saying  to  whom  to  be  paid,  is  presumed  to  be  in 
favor  of  the  party  succeeding  on  the  proceeding  for  which  the 
costs  are  allowed.' 

As  under  the  present  law  the  attorney  has  a  lien,  it  is  common 
to  direct  payment  to  the  attorney. 

56.  —  charging  on  attorney.] — Costs  may  be  personally 
charged  on  an  attorney  on  vacating  an  order  obtained  by  him  in 
violation  of  proper  practice,  or  for  his  own  benefit.* 

57.  —  omission  to  asTc  in  notice.] — Costs  are  not  usually 
allowed  to  the  moving  party  even  on  a  contested  motion,  if  not 
asked  in  the  notice,  but  the  court  have  power  to  allow  them,  if 
the  adverse  party  appears.  If  he  does  not  appear  they  cannot 
be  allowed  if  not  asked  in  the  notice.^ 

58.  —  change  of  situation  since  notice.] — If  a  moving 
party  had  good  ground  for  moving  when  he  made  the  motion, 
the  fact  that  the  adverse  party  has  corrected  the  irregularity  or 

defect  which  constituted  the  cause  of  the  motion,  before  the 

• 

'  Pennell  d.  Wilson,  3  Abi.  Pr.,  N.  8.,  466;  s.  c,  5  BoM.,  674. 

°  Veeder  «.  Judson,  91  N.  7.,  374;  afB'g  Veeder  v.  Mudgett,  27  Sun,  519. 

Whether  the  referee's  fees  on  a  reference  of  a  question  raised  by  the 
motion  can  be  included,  compare  N.  7.  Code  Civ.  Pro.,  §  3336,  with  Conck- 
lin  V.  Taylor,  68  N.  Y.,  221,  decided  under  Code  Pro.,  §  315. 

^  Stevenson  v.  Pusch,  40  How.  Pr.,  91.  Unless,  perhaps,  -where  they  are 
directed  to  abide  the  event. 

■•  Such  as  obtaining  an  injunction  a  second  time  after  a  previous  in- 
junction granted  on  the  same  papers  had  been  dissolved.  Schaughnessy  i>. 
Reilly,  41  How.  Pr.,  383.  See  also  McVey  v.  CantreU,  8  Hun,  523.  (Scan- 
dalous matter  in  pleading.) 

So  costs  may  be  personally  charged  on  an  attorney  on  denying  a  mo- 
tion made  by  him  for  his  own  benefit.    Eisner  v.  Hamel,  6  Hun,  384. 

'  See  note  4  to  Form  No.  79  {Mow). 
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motion  came  on  to  be  heard ;  though  it  may  entitle  the  latter  to 
a  denial  of  the  motion,  does  not  justify  a  denial  with  costs.* 

VI.    ENTRY  AND  SERVICE. 

59.  E')xtn"y.\ — All  orders  made  at  a  term  of  court  should  be 
noted  at  the  time  in  the  minutes  of  the  transactions  of  the 
court. 

The  formal  entry  of  an  order  is  made  (after  its  terms,  if 
special,  have  been  settled  by  the  court)  by  filing  the  paper  as 
authenticated  by  the  presiding  judge,  and  entering  the  fact  in  a 
book  required  to  be  kept  by  the  clerk  for  the  purpose  of  pre- 
serving proper  entries  under  the  title  of  each  cause,  denoting 
the  papers  filed,  and  the  orders  made,  and  the  dates.^ 

An  order  made  by  a  judge,  whether  on  notice  or  ex  parte, 
need  not  be  formally  entered '  (unless  he  so  direct)  until  desired 
to  appeal  from  it ;  *  but  the  papers  on  which  it  is  made,  if  made 
on  notice,  should  be  filed.^ 

60.  —  Tyy  whom^ — Either  party  benefited  ^  by  the  court's 
decision  of  a  motion  may  enter  it  with  the  clerk.  This,  how- 
ever, is  more  especially  the  duty  of  the  moving  party,  if  the 
decision  is  even  partly  in  his  favor ;  but  if  he  does  not  proceed 
to  do  so  within  twenty-four  hours  after  the  decision,  any  party 
to  the  motion  may.' 

Omitting  to  enter  neither  gives  a  right  to  make  a  fresh  mo- 
tion without  leave,^  nor  precludes  the  adversary  from  appeal- 
ing- 

Tt  is  the  duty  of  attorneys  andsolicitors  to  draw  their  own 

'  N  T.,  Lake  Erie,  &c.,  R.  R.  Co.  n.  Carhart,  36  Eun,  388. 

*  N.  Y.  Gen.  Bule  No.  7,  of  1884. 

3  Savage  v.  Relyea,  3  How.  Pr.,  276;  Caldwell's  Case,  13  Abb.  Pr.,  405. 
Unless  expressly  required  by  special  provision  of  statute. 

^  Pool  «.  Safford,  10  Hun,  497;  Clincli  «.  Southside  R.  R.  Co.,  3  Hun,  154. 

^  Savage  ®.  Relyea  {above). 

«  Stafford  v.  Ambs,  8  Abb.  N.  0.,  337;  Whitney  v.  Belden,  4  Paige,  140. 

'  Matter  of  Rhinebeck  &  Conn.  R.  R.  Co.,  8  Run,  34  (-where  an  order 
was  affirmed  compelling  certain  papers  to  be  filed.  The  court  say_:  "  The 
general  rule  is  that  if  a  party  who  is  entitled  to  enter  an  order  fails  to  do 
so  within  twenty-four  hours  after  the  decision  has  been  made,  any  party 
interested  may  have  it  drawn  up  and  entered.  And  it  is  the  duty  of  the  clerk 
to  enter  orders  without  any  special  directions  from  the  court.  The  duty_  is 
merely  clerical,  and  in  no  case  will  the  omission  of  it  be  allowed  to  prejudice 
the  substantial  rights  of  parties." 

8  Hall  V.  Emmons,  3  Sweeny,  396. 
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orders,  and  see  that  they  conform  to  the  truth  in  recital  and 
statement  of  decision,  and  if  they  leave  it  to  the  clerk  to  do  so, 
they  may  be  held  bound  by  the  terms  of  the  order  entered.-' 

61.  —  within  what  time.] — Under  the  present  practice  of 
systematic  announcements  of  decisions  through  the  press,  the 
twenty-four  hours  is  computed,  not  from  the  handing  down  of 
the  decision  to  the  clerk,  but  by  giving  the  party  till  the  day 
following  the  announcement.^ 

An  order  entered,  by  a  party  who  did  not  prevail  on  the 
motion,  before  the  time  of  the  prevailing  party  has  expired,  is 
irregular,  and,  though  correct  in  form,  will  be  disregarded 
if  the  prevailing  party  enter  his  order  within  the  time. 

62.  —  where.] — As  a  general  rule  an  order,  even  though  on 
a  motion  made  after  judgment  in  a  county  other  than  that  of 
trial,  is  to  be  formally  entered  and  the  papers  filed  in  the  coun- 
ty of  the  place  of  trial.^ 

By  the  New  York  General  Kule  *  the  omission  so  to  enter  a 
non-enumerated  order,  in  such  a  case,  within  ten  days,  is  ground 
for  vacating  the  order,  on  motion,  with  costs.    And  the  motion 

'  Calm  «.  Qung  Wah  Lung,  28  Ped.  Bep.,  396,  sustaining  order  drawn  up 
by  clerk,  reciting  that  it  was  entered  on  consent  in  open  court. 

"  Decker  v.  Kitchen,  8  Weekly  Dig.,  537.  So  held  at  Monroe  Circuit  on 
motion  to  set  aside  special  term  order  entered  by  the  defeated  party  in  a  case 
where  the  decision  of  the  motion  (on  which  two  orders  had  been  entered)  had 
'beeahs.nded  to  the  clerk,  on  Friday,  the  15th  of  August  *  *  *  and  was  an- 
nounced with  other  decisions  on  the  following  day  in  the  public  press.  The 
court  say:  "  The  plaintiffs,  who  prevailed  upon  the  motion,  and  who  hence  had 
what  may  be  called  the '  carrying  of  the  order/  had  until  the  succeeding  Monday 
in  which  to  furnish  the  clerk  the  papers  upon  which  the  decision  was  based,  and 
to  cause  the  proper  order  to  be  entered  (Matter  of  Rhinebeck  &  Conn.  R.  R.  Co. , 
8  Sun,  34;  Code  Civ.  Pro.,  §  788).  It  seems  to  me,  therefore,  that  the  order 
of  August  18th  was  timely,  and  that  technically  it  was  irregular  for  the  de- 
feated party  thus  to  anticipate  the  duty  and  privilege  of  his  adversary.  Both 
of  these  orders,  though  they  may  not  be  inconsistent  in  their  terms,  cannot 
be  recognized  by  the  court.  There  was  but  one  decision,  and  there  should  be 
but  one  order.  And  though  the  order  of  August  16th  is  so  far  accurate  as  to 
follow  the  decision,  yet  I  feel  constrained  by  the  practice  ordinarily  prevail- 
ing in  the  courts,  to  refuse  to  recognize  it,  and  to  treat  as  the  legitimate  order 
that  which  was  filed  and  entered  reasonably  by  the  party  upon  whom  de- 
volved the  duty  of  seeing  that  the  decision  be  correctly  embodied  in  the  or- 
der."   Per  Macomber,  J. 

8  Curtis  V.  Greene,  28  Run,  294. 

*  No.  3,  0/1884.  By  the  former  rule  the  effect  of  omission  for  that  time 
was  to  prevent  the  order  from  taking  effect.  _  And  where  no  excuse  was  shown 
the  court  refused  to  relieve,  though  the  rights  of  third  persons  were  con- 
temed.    Bronner  v.  Loomis,  17  Swn,  439. 
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to  vacate  may  be  made  in  the  county  where  the  order  ought  to 
have  been  entered.^ 

63.  IsFegUct  to  enter.'] — The  statement  in  the  books  that 
neither  party  can  have  any  benefit  from  a  decision  of  the  court 
until  the  order  upon  such  decision  is  drawn  up  and  entered  *  is 
far  from  correct.  The  decision  precludes  each  party  from  con- 
testing the  same  question  again  by  a  fresh  motion  as  a  matter  of 
right  on  the  same  facts  without  leave,^  and  in  some  cases  a  eon- 
tempt  of  the  decision  committed  before  order  entered  or  in- 
junction signed  may  be  punished. 

But  delay  to  enter  a  court  order  often  precludes  or  delays 
the  enforcement  of  it ;  and  while  it  postpones  the  right  to  ap- 
peal, or  to  give  notice  of  appeal,  extends  also  the  limit  of  time 
to  appeal. 

The  party  aggrieved  by  neglect  to  enter  an  order  is  entitled 
to  an  ex  parte  order  of  the  judge  who  made  it,  or  of  the  court, 
directing  its  entry  ;  and,  in  the  case  of  a  judge's  order,  he  may, 
for  the  purpose  of  enabling  him  to  appeal,  apply  (if  the  judge 
be  absent  or  disqualified)  to  a  judge  of  the  court  to  which  his 
appeal  lies.* 

To  raise  the  question  whether  a  judge  improperly  refuses  to 
enter  an  order  embodying  his  decision,  the  proper  remedy  is  an 
alternative  mandamus.^ 

64. ty  the  olerTc.'] — The  clerk's  neglect  to  make  actual 

and  speedy  entry  will  not  prejudice  the  substantial  rights  of  a 
party.®  Entry  nunc  pro  tunc  may  be  allowed  by  the  court  or 
judge.' 

'  Curtis  «.  Greene,  38  Hun,  394. 

See  on  this  subject  paragraphs  53,  54,  pp.  134, 135  of  this  Volume. 

'  Whitney  v.  Belden,  4  Paige,  140. 

•''  Peet  V.  Cowenhoven,  14  Abb.  Pr.,  56;  Wheeler  v.  Falconer,  7  JRobt.,  45. 

Contra,  Shults  v.  Andrews,  54  Sow.  Pr.,  380.  So  held  denying  a  motion 
to  vacate  an  order  requiring  defendant  to  appear  and  be  examined  in  supple- 
mentary proceedings  in  a  case  where  a  prior  order — vacating  for  irregularity 
a  first  order  to  appear— had  not  been  entered  by  the  defendant. 

^  JV.  Y.  Code  Civ.  Pro.,  §  1304. 

» People  V.  Manhattan  R.  E.  Co.,  9  Abb.  IT.  C,  448.  For  the  practice 
thereon  see  N.  T.  Code  Civ.  Pro.,  §  3069. 

*  People  «.  Central  City  Bank,  53  Barb.,  413. 

'  See  paragraph  10,  p.  89. 
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The  entry  is' a  ministerial  act,  and  may  be  done  at  any  time, 
even  after  the  end  of  the  session  or  term  at  which  the  order  was 

granted.^ 

» 

65.  Rule  as  to  filing  motion  jiapers.] — When  any  order  on 
a  non-emimerated  motion  ^  is  entered,  all  the  papers  nsed  or 
read  on  the  motion  on  either  side  must  be  specified  in  the  order, 
and  be  filed  with  the  clerk,  unless  otherwise  ordered  by  the 
court,  or  the  order  may  be  set  aside  as  irregular,  with  costs.' 
The  clerk  is  forbidden  to  enter  such  an  order  unless  the  papers 
are  filed,  except  when  otherwise  specially  directed  by  the  court.* 

In  the  absence  of  any  express  rule  or  statute,'  the  papers  on 
which  a  judge's  ex  parte  order  is  made  need  not  be  filed  ^  unless 
so  directed  in  the  order,  unless  and  until  it  is  desired  to  enter 
the  order. 

The  papers  on  which  a  judge's  order  on  notice  is  made 
should  be  filed.' 

66.  Neglect  to  file.] — The  validity  of  an  order  is  not  im- 
paired by  a  neglect  to  file  the  motion  papers,  unless  there  be 
some  express  statute  or  rule  declaring  such  to  be  the  effect.^ 

A  motion  to  vacate  an  order  for  neglect  to  file  the.papers,  if 
met  by  evidence  of  inadvertence  and  excuse,  is  usually  disposed 
of  by  allowing  them  to  be  filed  nunc  pro  twric^  or  denying  the 
motion  on  terms  if,  as  soon  as  possible  after  knowledge  of  the 
omission,  they  were  filed  and  notice  was  given  of  the  filing.*" 


■  People  v.  Myers,  3  Kun,  6  (order  of  court  of  sessions,  transferring  in- 
dictment to  oyer  and  terminer). 

'  For  the  definition  of  this  term  see  pp.  102-104  of  this  Volume. 

»  N.  Y.  Gen.  Rule  No.  3,  of  1884. 

*  Id.    As  to  what  constitutes  filing  see  p.  86  of  this  Volume. 

^  The  afiadavits  used  on  obtaining  an  order  of  arrest  {N.  T.  Code  Civ.  Pro., 
§§  563,  590)  or  an  attachment  must  be  filed.    Id.,  §  639. 

'  An  order  granted  by  a  judge  at  chambers,  ex  parte,  need  not  be  entered; 
but  it  may  be  disregarded,  unless  the  afiidavit  used  on  the  motion,  or  a  copy 
thereof,  is  served  with  a  copy  of  the  order.  Dictum  in  Savage  v.  Relyea,  3 
How.  Pr.,  376 ;  s.  c,  1  Code  B.,  43. 

••Id. 

*  See,  for  instance,  Woodward  «.  Stearns,  10  Abb.  Pr.,  N.  8.,  895. 
'  See  paragraph  10,  p.  89  {above). 

'» In  Leffingwell  v.  Chave,  5  Bosw.,  703;  s.  c,  10  Abb.  Pr.,  473,  19  How. 
Pr..  54,  Woodruff,  J.,  said:  "  The  last  objection  to  the  plaintiffs  proceedings 
is  that  he  has  not  filed  the  papers  upon  which  the  injimction  was  granted  as 
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Stich  a  motion  should  not  be  made  for  the  sake  of  getting 
costs  on  the  adversary's  slip  in  practice ;  but  it  may  often  be 
meritorious  for  a  purpose  affecting  the  right  of  a  party,  such, 
for  instance,  as  the  limit  of  time  to  appeal,  or  where  the  disap- 
pearance of  the  papers  is  prejudicial  to  him. 

6T.  Right  to  settlement.'] — ^The  party  in  whose  favor  a  de- 
cision is  made  has  not  a  right  to  dictate  the  terms  in  which  it  is 
to  be  expressed  in  the  order  to  be  entered,  and  if  there  is  or 
ought  to  be  anything  special,  either  in  the  recitals  or  the  direc- 
tions, he  should  give  the  unsuccessful  party  notice  of  settlement, 
.60  that  the  latter  may  have  opportunity  to  be  heard  before  the 
court  or  judge  as  to  the  contents  of  the  order. 

In  cases  where  no  controversy  is  apprehended,  it  is  usual  for 
the  party  drawing  the  order  to  submit  a  copy  to  his  adversary, 
so  that,  if  he  have  no  amendment  to  propose,  he  may  subscribe 
his  consent  to  the  form  of  the  order,  upon  which  it  may  be  sub- 
mitted at  once  to  the  judge  for  authentication. 

Otherwise  a  copy  of  the  proposed  order  should  be  served 
with  notice  of  the  time  and  place  when  it  wiU  be  presented  for 
settlement.^ 

Where  the  judge  has  rendered  and  filed  a  written  decision, 
an  order  which  conforms  to  the  decision,  and  does  not  involve 
such  special  clauses  that  the  party  had  a  right  to  be  heard,  may 
be  sustained,  although  entered  without  settlement  by  the  judge ; 
but  if  it  contains  anything  more,  even  an  award  of  costs  of 
motion,  it  should  be  struck  out  on  motion,  and  the  party  enter- 
ing the  order  put  to  a  fresh  motion  to  vacate  his  own  order  and 
have  the  question  passed  upon  and  a  fresh  order  made.' 

required  by  the  4th  of  the  Eules  of  Court.  When  the  notice  of  this  motion 
was  given,  the  fact  so  stated  was  true,  and  the  defendant  had  a  right  to  his 
motion,  and  the  court  might  vacate  the  injunction  order  upon  that  ground. 
But  it  appears  by  the  affidavit  on  behalf  of  the  plaintiff  that  the  omission  to 
file  the  papers  was  an  inadvertence,  and  so  soon  as  the  notice  of  motion  was 
received  the  papers  were  filed.  Under  such  circumstances  the  court  have 
a  discretion  to  relieve  the  plaintifE  from  the  consequences  of  his  omission, 
but  as  the  defendant's  motion  is  regular,  such  relief  should  be  granted 
upon  terms.  Indeed,  if  the  plaintifE  had  at  once  given'  notice  of  the  filing 
and  sought  a  waiver  of  the  motion,  I  would  have  allowed  no  costs  to  the 
defendant  if  he  persisted  in  his  motion." 

'  See  local  rules  of  practice. 

'  Siegrist «.  HoUoway,  7  Oiv.  Pro.  B.  {Browne),  58,  holding  it  error  to  sanc- 
tion the  allowance  of  costs  so  as  to  defeat  the  motion  to  strike  out  that  clause. 
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68.  Entry  nunc  pro  tunc.]— hi  addition  to  what  has  already 
been  said  of  the  date  of  an  order,  it  is  only  necessary  to  add 
here  that  the  court  cannot  by  the  fiction  of  entering  an  order 
nv/no  pro  tunc  deprive  a  party  of  a  substantial  right.  Some 
confusion  exists  in  the  cases  on  this  point,  because  the  question 
is  not  whether  the  words  of  the  amendment  or  order  entered 
nunc  pro  tunc  affect  a  substantial  right,  but  whether  the  conse- 
quence of  allowing  it  will  be  to  do  so.  The  defect  or  delay  to 
be  cured  is  one  thing :  the  question  whether  a  substantial  right 
is  affected  may  be  quite  another.  Thus  if  a  purchaser  in  parti- 
tion objects  to  title  because  a  necessary  party  was  omitted, 
bringing  in  that  party  and  entering  judgment  against  him  af- 
fects a  substantial  right  of  the  party  ;  but  since  it  does  not  af- 
fect a  substantial  right  of  the  purchaser,  if  accomplished  with- 
out too  great  delay,  the  court  may  order  this  substantial  amend- 
ment to  be  made  nunc  pro  tunc,  so  as  to  bind  the  purchaser. 
On  the  other  hand,  if,  for  instance,  it  is  sought  to  charge  a 
party  personally  upon  a  judgment  entered  on  service  by  publi- 
cation, and  it  appears  that  the  order  for  publication  was  made 
by  the  court  instead  of  by  the  judge,  this  defect,  technical 
though  it  be,  cannot  be  amended  by  entering  a  fresh  order  nunc 
pro  tunc,  because  its  purpose  is  to  make  a  void  judgment  valid, 
which  is  against  substantial  right  of  the  defendant.^ 

69.  DocTceUng.] — An  order  for  payment  of  money,  or  affect- 
ing the  title  to  real  property,  made  on  petition,  as  distinguished 
from  an  action,  may  be  docketed  like  a  judgment.* 

70.  Notice  of  an  order ;  and  service.] — JSTotice  of  the  ex- 
istence of  an  order,  for  the  purpose  of  making  it  bind  the  ad- 
verse party,  and  enabling  the  party  obtaining  it  to  enforce  it  by 
proceedings  for  contempt,  is  not  necessarily  sufficient  for  the 
purpose  of  limiting  the  time  to  appeal  from  it.  These  three 
purposes  call  for  different  tests.  The  question  who  must  watch 
for  a  decision  and  take  notice  of  it  has  been  already  considered.' 

'  Compare  on  this  subject  Elliott  v.  Platter,  iSOhio  St.,  198 ;  s.  c,  1  Western 
Sep.,  35,  and  Tompkins  v.  Clackamas  Co.  {Oreg.,  1884),  4  Pacif.  Bep.,  1210; 
Sage?).  Central  R.B.  Co.,  93  Cr.<9'.,413;  Rodd  ».  Heartt,  17  TFfflZZ.,  355 ;  Matter  of 
Livingston's  Petition,  34  N.  T.,  555;  s.  c,  2  Abb.  Pr.,  N.  8.,  1 ;  32  How.  Pr., 
20. 

'^  See  article  on  Petitions. 

'  See  paragraph  167,  pp.  187, 188,  and  cases  cited. 
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The  proper  mode  of  service  to  bring  the  other  party  into  con- 
tempt is  explained  in  connection  with  Service  and  Contempt. 
The  requisite  notice  to  limit  the  time  to  appeal  is  a  written 
notice  proceeding  from  and  signed  by  the  attorney  for  the  suc- 
cessful party,^  given  after  actual  entry,  and  on  service  of  a  copy 
of  the  order  as  entered,  and  must  state,  or,  if  indorsed  on  or 
annexed  to  the  copy  served  with  it,  must,  when  read  in  con- 
nection therewith,  show  where  it  is  entered. 

Tl.  Correcting  error  in  service.^ — To  correct  an  error  in  the 
service  of  papers,  proper  service  should  immediately  be  made, 
with  request  to  the  adverse  party  to  allow  the  mistake  to  be 
thus  corrected.  If  consent  is  refused,  or  if  he  has  proceeded 
as  if  in  default  of  service,  the  court  have  power  to  relieve  the 
party  from  his  slip,  upon  terms,^  unless,  as  in  the  case  of  a 
service  necessary  to  be  made  within  the  time  limited  by  law  to 
tate  an  appeal,  the  court  have  no  power  directly  or  indirectly  to 
extend  the  time. 

Vn.    MODE    OF    MODIFYING    AN    ORDEB. 

72.  Resettlement.] — If  the  order  made  does  not  conform  to 
the  proceedings  on  the  motion  or  the  decision  made,  the  appro- 
priate method  of  correcting  the  error  is  to  move  to  resettle.  A 
motion  to  resettle  must  be  made  before  the  judge  whose  de- 
cision it  is  sought  to  express  ;  but  if  this  be  impracticable  the 
court  have  power  to  resettle  for  that  purpose. 

A  resettlement  of  an  order  once  entered  is  usually  made  by 
a  fresh  order,  which  either  contains  a  direction  amending  the 
terms  of  the  original,  or,  as  is  the  better  practice,  reciting  at 
length  the  order  as  resettled. 

In  either  case  the  resettlement  is  a  fresh  order,  which  should 
be  served  with  notice  of  entry,  if  it  be  a  court  order,  in  order 
to  limit  the  time  to  appeal.* 

'  See  Indorsements  and  Notices. 

2  Quinn  v.  Case,  3  MU.,  467;  Littlejohn  «.  Munn,  3  Paige,  380. 

2  Bowman  «.  Earie,  3  Dwer,  691. 

In  The  Star  Fire  Ins.  Co.  ».  Godet,  34  Super  Ct.  (/.  & 8.),  359,  it  was  held 
that  until  the  entry  of  another  order  on  the  decision,  after  the  judge  has  or- 
dered the  parties  "to  appear  for  a  resettlement,"  there  is  no  order  remaining 
in  force  or  efEect ;  although,  on  the  resettlement,  the  judge  refuse  to  disturb 
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73.  Amendvng.] — The  court  have  power  to  ameBd  an  order, 
even  after  it  has  been  passed  and  entered,  so  as  to  make  the 
record  truly  contain  what  was  adjudged.^  But  after  the  entry 
of  an  order  sanctioned  by  the  judge,  the  court  or  judge  cannot 
alter  its  provisions  by  an  order  made  upon  his  own  motion  and 
without  notice  to  the  party  whose  rights  are  to  be  affected 
thereby.^  The  statutory  power  of  the  court  to  amend  a  mis- 
take, &c.,  of  the  clerk  extends  to  a  mistaken  entry  made  by  the 
clerk  in  consequence  of  the  mistake  of  the  judge.^ 

74.  Modifying  date.] — The  power  to  amend  or  resettle  an 
order,  or  to  enter  nuno  pro  tunc,  does  not  extend  to  sanction 
altering  the  date  of  an  order,  whether  by  correction  or  re-entry, 
for  the  purpose  of  giving  a  right  to  appeal,  when  the  statute 
time  to  appeal  has  passed.^  Where  a  party  dies  after  argu- 
ment and  before  decision,  the  order  may  be  made  to  bear  date 
as  of  the  day  when  the  motion  was  submitted,  of  any  subse- 
quent day  prior  to  such  death ;  and  if  this  is  omitted,  the  court 
may  permit  the  record  to  be  corrected,  upon  a  motion  made 
upon  notice,  by  changing  the  date  of  the  order  to  a  day  prior 
to  the  death  of  the  party.' 

75.  Varying  order  granted  hy  consent.'] — An  order  by  con- 
sent cannot  be  modified  or  varied,  in  an  essential  part,  without 
the  assent  of  both  parties  to  such  order.^     The  court,  however, 

the  order  first  entered.  This  is  exceptional.  It  was  so  held  in  afl5rming  an 
order  denying  motion  to  set  aside  the  first  order ;  because  the  first  order,  being 
reopened  by  the  positive  direction  to  appear,  was  deemed  to  be  of  no  further 
force  and  effect,  and  therefore  a  motion  to  set  it  aside  was  xinnecessary; 
hence  the  court  here  directed  that  an  order  conforming  to  the  judge's  final 
decision  be  entered  without  prejudice  to  appeal,  which  was  for  entry  of  last 
order. 

1  Mellor  V.  Swire,  33  Weekly  Uep.,  785.  See  also  note  3,  p.  107.  It  seems  that 
a  court  of  record  has  power  to  vacate,  correct,  or  to  reform  its  own  order,  in- 
advertently made,  and  to  substitute  a  proper  order  for  an  improper  one,  even 
though  the  substituted  order  may  incidentally  alter  or  reverse  the  advantage 
or  benefit  which  strangers  had  gained  by  reason  of  the  order  inadvertently 
made.    American  Hosiery  Co.  v.  Riley,  13  Abh.  N.  C,  839. 

^  Simmons  -c.  Simmons,  33  Hun,  551. 

8  Elliott  u  PJattor,  43  Ohio  St.,  198;  s.  c,  1  Western  Sep.,  35. 

^  United  States  v.  Gomez,  1  Wall,  690;  Matter  of  Beckwlth,  87  If.  Y.,  503. 

5  Matter  of  Beckwith,  87  N.  ¥.,  508;  Carter  v.  Beckwith,  83  JSf.  T.,  83.  (So 
held,  affirming  an  order  directing  a  change  in  the  date  of  an  order  to  be  made 
as  of  a  date  prior  to  the  death,  and  prior  to  the  decision,  but  subsequent  to  the 
argument,  in  a  case  where  the  decision  was  after  the  death.) 

«  Leitch  V.  Cumpston,  4  Paige,  476.    So  held,  denying  motion  to  compel 
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upon  application,  may  give  such  further  directions  as  are  neces- 
sary to  carry  such  order  into  effect,  according  to  its  spirit  and 
intent.'  If  it  is  sought  to  go  beyond  this,  application  should 
be  made  to  relieve  the  party  from  the  consent.^ 

Vin.    GETTING  RID  OF  AN  ORDER. 

76.  Disregarding. 1 — It  has  already  been  explained®  that 
an  order  granted  by  a  court  or  judge  having  jurisdiction  and 
power  to  make  such  an  order,  is  not  void  though  irregular,  and ' 
the  party  must  either  obey  the  order  or  have  it  set  aside.^  If 
an  order  be  irregular,  the  party  aggrieved  should,  within  rea- 
sonable time,  apply  to  vacate  it,^  but  meanwhile  should  respect 
the  direction. 

An  order  does  not  bind  a  person  in  no  way  made  a  party 
nor  privy  to  the  proceeding,®  but  when  an  action  or  proceeding 
is  pending,  the  court  have  power  (within  limits  not  very  well 

referee  to  receive  evidence  to  show  mistakes  in  the  schedules,  under  an  order 
stipulating  that  they  were  correct. 

'  See  STrpui/ATioN. 

'  See  Motions,  paragraphs  37,  36,  56,  78,  84  and  87. 

••  Arctic  Ins.  Co.  t.  Hicks,  7  AW.  Pr.,  204 

°  Osgood  9.  Joslin,  3  Paige,  195. 

I  am  not  aware  of  any  principle,  said  Cowen,  J.,  which  authorizes  a  party 
to  treat  an  order  as  a  nonentity,  merely  because  a  commissioner  is  forbidden 
to  grant  it,  or  a  party  is  forbidden  to  apply  for  it.  It  may  be  said  of  every 
order  improvidently  granted,  that  the  party  and  officer  have  done  what  the 
law  has  forbidden.  To  say  that  it  has  been  fraudulently  and  collusively  ob- 
tained is  no  more.  But  to  allow,  as  a  consequence,  that  it  may  therefore  be 
disregarded,  would  be  letting  in  a  principle  under  which  every  judicial  act 
might  be  questioned  collaterally.  The  remedy  is  by  direct  proceeding,  whichj 
in  the  case  of  orders,  is  revocation,  appeal,  motion  to  supersede,  &c,  Gould 
t.  Root,  4  Bill,  554. 

Otherwise  if  the  officer  had  no  jurisdiction.    Spencer  «.  Barber,  5.  id. ,.  568; 

An  order  which  is  not  absolutely  void  for  want  of  jurisdiction  in  the  court 
granting  it  must  be  obeyed,  and  a  violation  is  not  justified  by  the  fact  that  it 
was  in  good  faith,  under  advice  that  the  order  was  void;  even  when  the  order 
was  erroneous,  and  granted  without  sufficient  cause.  People  ex  rel.  Roose- 
velt V.  Edson,  51  Super.  Ct.  (J.  &  S.),  288.  This  decision  was  reversed  in  1 
Sow.  Pr.,  M  S.,  482,  on  the  ground  that  the  injunction  in  this  case  was  void 
because  granted  by  a  judge  of  the  Common  Pleas. 

It  was  held  in  Studwell  v.  Palmer,  5  Paige,  166,  that  an  irregular  order  of 
the  court  is  not  void ;  but  a  common  order  entered  contrary  to  it  may  be 
made  good  by  relation,  by  setting  the  former  aside. 

Chamber  order  which  is  entirely  imauthorized,  a  nullity.  Hunt ,®.  Wallis, 
6  Paige,  371. 

6  Clark's  Case,  15  Abb.  Pr.,  337. 

Vol.  I.— 18 
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defined)  to  bring  in  by  order  to  sbow  cause  a  person  who  is  not 
a  party  to  the  record,  when  necessary  for  the  purpose  of  prop- 
erly disposing  of  an  incidental  question  arising  on  motion  "or 
petition,^  or  for  the  purpose  of  enforcing  an  order  or  punishing 
for  contempt.^ 

77.  Beturning.] — An  order,  if  made  by  a  proper  authority, 
and  folioed  and  seasonably  served,  is  not  to  be  got  rid  of  by 
returning  it,  with  objections  to  its  contents,  or  the  manner  of 
service,  or  the  inadequacy  of  notice  of  entry.  Eelief  against 
its  contents  is  to  be  sought  by  motion  or  appeal.  The 
manner  of  service  is  adopted  by  the  serving  party  at  his  peril ; 
and  the  attorney  for  whom  it  is  intended,  by  returning  it,  only 
acknowledges  that,  notwithstanding  the  informality  of  service, 
it  came  to  his  hands.  Defects  in  the  notice  of  entry  are  but 
ground  for  claiming  longer  time  to  appeal. 

78.  Tempora/ry  suspension.] — An  application  to  suspend 
the  effect  or  operation  of  an  order,  pending  appeal  from  it,  is 
in  effect  an  application  to  modify  the  order,  which  should  be 
made,  to  the  judge  who  granted  the  order. 

79.  Yacating.] — The  rules  governing  an  application  to  va- 
cate, which  grow  out  of  the  facts  as  to  the  place  where  and  the 
court  or  judge  before  whom  the  order  sought  to  be  vacated  was 
made,  have  been  stated  in  connection  with  motions.^ 

The  power  of  a  court  or  judge  to  vacate  an  order  made 
without  jurisdiction  has  been  disavowed  in  some  cases,*  but 
without  due  consideration.  It  is  clear  that  it  may  set  aside 
such  orders  as  were  made  before  the  want  of  jurisdiction  was 
discovered.'  The  objection  to  assuming  power  to  award  costs 
on  a  motion  to  vacate,  for  want  of  jurisdiction,  depends  on  a 
different  principle.  If  it  has  no  jurisdiction  of  the  person,  and 
it  cannot  have  if  it  has  no  jurisdiction  of  the  subject,  it  cannot 

■  Acker  «.  Ledyard,  8  Barb.,  514;  reversed  in  8  iV^.  Y.,  63,  on  the  ground 
that  the  order  was  not  conclusive  on  such  a  person. 

°  See  Contempt. 

^  See  particularly,  pages  134-127  [above). 

••  In  New  Orleans  Mail  Co.  «.  Flanders,  13  WaU.,  130,  it  is  said  that,  in 
general,  it  is  irregular  for  a  court  having  no  jiu:isdiction  to  make  any  order 
"Other  than  an  order  to  dismiss. 

'  Id.;  Eamp  v.  Kamp,  59  N.  T.,  313. 
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award  costs  on  such  a  motion,  except  it  may  be  against  an  at- 
torney, being  its  own  officer,  for  misconduct. 

And  tbere  is  no  reason  why  it  should  not  exercise  the  in- 
herent power  it  possesses  over  its  own  records,  to  strike  from 
them  an  order  which  it  has  made  without  jurisdiction,  if  appli- 
cation be  made  by  any  party  aggrieved,  and  on  notice  to  every 
party  entitled  to  be  heard  on  the  question.  JSTor.is  this  power 
confined  to  the  court.  A  judge  who,  after  granting  an  order, 
finds,  for  instance,  that  one  of  the  parties  is  related  to  him 
within  the  disqualifying  degree,  so  that  the  order  is  absolutely 
void,  ought  not  to  leave  it  outstanding,  whether  it  may  have 
been  entered  or  not,  but  should  revoke  it. 

An  application  to  vacate  an  order,  because  of  neglect  to  en- 
ter it,  may  often  be  properly  denied  as  unnecessary ;  but  the 
court  or  judge  having  granted  an  order  has  undoubtedly  the 
power  to  grant  such  an  application,  if  the  order  be  one  that 
ought  to  be  entered. 

80.  Vacating  am,  order  made  in  on^s  ownfavw.'] — A  party 
who  has  inadvertently  taken  an  order  which  embarrasses  his  own 
proceedings  may  apply  to  vacate  it,  and  the  court,  under  its 
power  of  amendment,  may  grant  relief.* 

81.  Ajapeal. —  When  it  lies.] — Under  the  New  York  statute, 
which  defines  the  cases  in  which  appeals  lie  from  orders,  the 
first  question  to  be  asked  in  determining  whether  the  unsuccess- 
ful party  has  a  remedy  by  appeal,  is  to  ask  whether  the  order 
falls  within  the  categories  of  the  statute,^  consulting  in  connec- 
tion therewith  the  provision  of  statute,  if  any,  authorizing  the 
order  in  question,  for  the  right  of  appeal  is  sometimes  affected 
by  its  terms. 

In  applying  such  statutes,  the  following  general  principles 
are  a  guide : 

An  order  made  on  consent  or  on  default  is  not  appealable. 
An  order  purely  regulative  of  procedure — such  as  fixing  the 

'  Dietz  V.  Faxish,  43  Super.  Ot.  {J.  &  8.),  87.  Same  principle  in  tlie  case 
of  a  notice  of  appearance  served  by  mistake.     Hunt  v.  Brennan,  1  Hun,  213. 

'  As  to  appeals  from  an  order  of  a  judge  or  of  the  court  at  Special  Term  or 
Circuit,  see  W.  T.  Code  Civ.  Pro.,  §  1347. 

As  to  appeals  from  the  General  Term  to  the  Court  of  .Appeals,  id.,  §  190, 
subds.  2,  3. 
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time  within  whicli  an  act  may  be  done — or  which  of  several 
modes  shall  he  pursued — does  not  affect  a  substantial  right,  if 
it  does  not  take  away  a  right  to  time  or  mode  already  secured 
to  the  party. 

Nor  is  such  an  order  usually  deemed  appealable  to  the  gen- 
eral term,  because  of  the  element  of  discretion  it  involves,  un- 
less abuse  of  discretion  appears. 

The  question  is  whether  the  order,  or  the  part  complained 
of,  affects  a  substantial  right,  or  was  discretionary ;  not  whether 
the  motion  involved  a  question  of  substantial  right  or  of  dis- 
cretion. Thus,  a  motion  to  commit  for  contempt  involves  a  sub- 
stantial right  of  the  accused.  But  a  denial  of  the  motion  does 
not  always  affect  a  substantial  right  of  the  accuser,  for  the  case 
may  be  one  where  he  has  no  right  to  complain,  or  the  denial 
may  leave  him  free  to  pursue  his  right,  if  any,  in  another  way. 
The  case  may  be  such  that  the  court  would  have  no  discre- 
tionary power  to  commit ;  so  that  if  it  granted  the  motion,  the 
accused  could  appeal  to  the  Court  of  Appeals :  and  yet  a  re- 
fusal to  commit  might  be  justified  by  discretion  ;  and,  there- 
fore, if  it  denied  the  motion,  the  moving  party  could  not  appeal 
to  the  Court  of  Appeals. 

The  fact  that  an  order  is  discretionary  does  not  prevent  an 
appeal  to  the  General  Term  if  it  affect  a  substantial  right,^  for 
the  discretion  of  the  court  may  be  exercised  by  the  full  bench, 
and  they  may  make  a  fresh  order,  such  as  they  hold  should 
have  been  made  below. 

But  it  does  prevent  appeal  to  the  Court  of  Appeals,  because 
that  court  does  not  revise  a  fair  exercise  of  the  discretion  of 
the  court  of  original  jurisdiction. 

1  Thus,  for  instance,  if  the  conditions  imposed  by  a  discretionary  order  in 
a  matter  not  resting  in  the  favor  of  the  court  or  judge  are  too  severe,  the  dis- 
cretion exercised  may  usually  be  reviewed  on  appeal  to  the  General  Term  in 
the  same  court,  but  not  in  the  Court  of  Appeals  unless  there  was  an  abuse  of 
discretion. 

This  I  understand  to  be  the  rule  since  the  present  practice  as  to  appealable 
orders  was  settled. 

It  was  formerly  held,  however  (Gale  ». Vernon,  4  Band/.,  709),  that  a  parly 
who  is  unable  to  fulfill  the  conditions  for  which,  on  opening  a  default,  he  is 
required  to  stipulate,  should  seek  his  remedy,  not  by  appeal  from  the  order 
which  required  the  stipulation,  but  by  giving  the  required  stipulation;  and 
if,  by  reason  of  facts  beyond  his  control,  he  cannot  comply  with  it,  he  should 
then  set  up  such  facts  in  answer  to  defendant's  motion  founded  on  his  omis- 
sion to  comply.  Compare  Matter  of  Waverly  Water  Works  Co.,  85  M.  T., 
478;  rev'g  16  Sun,  57. 
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An  order  made  in  a  case  where  the  court  or  judge  has  a  dis- 
cretion, is  not  on  that  account -non-appealable,  if  there  was  an 
abuse  of  discretion,  or  a  refusal  to  exercise  it  for  a  supposed 
want  of  power  or  jurisdiction. 

The  rule  that  an  order  which  affects  a  substantial  right  is 
appealable,  is  liberally  construed  to  sustain  appeals  to  the  Gen- 
eral Term,  but  strictly  construed  to  discourage  frequent  appeals 
to  the  Court  of  Appeals.  Hence,  decisions  in  the  one  class  of 
cases  are  not  necessarily  authorities  for  the  other. 

82.  — ex  parte  order.] — An  ex  parte  order,  whether  by  the 
court  or  a  judge,  is  not  appealable.^  The  remedy  by  appeal  is 
only  obtained  indirectly,  by  moving  on  notice  to  vacate ;  and, 
if  denied,  appealing  from  the  order  of  denial. 

83.  —  order  not  entered.'] — An  order  not  entered  is  not  ap- 
pealable. The  party  desiring  to  appeal  must  enter  it  if  the 
other  party  does  not.^ 

84.  —  order  of  judge.] — An  order  made  by  a  judge,  as  dis- 
tinguished from  a  court  order,  if  made  in  an  action,  may  be 
appealed  from ;  **  although  the  party  may,  if  he  prefer,  first 
move  to  vacate,  and  then  appeal  from  a  refusal. 

85.  Waiver  of  appeal.] — If  a  party  attempts  to  enforce,  or 
accepts  the  benefit  of,  a  provision  in  his  own  favor,  contained  in 
an  order,  other  parts  of  which  are  unsatisfactory,  he  thereby 
waives  the  right  to  appeal  from  the  unsatisfactory  parts,  pro- 
vided the  provision  in  his  favor  is  connected  with  or  dependent 
on  such  other  parts. 

But  if  there  is  no  inconsistency  between  his  taking  or 
claiming  the  benefit  under  one  part,  and  objecting  to  the  other 
part,  there  is  no  waiver. 

'  People  ex  rel.  Schlehr  v.  Com.  Cotmcil  of  Bufialo,  30  Hun,  636. 

'  Matter  of  N.  Y.  Cent.,  &c.,  R.  R.  Co.,  60  N.  T.  113,  Smith  ®.  Dodd,  3  E. 
B  Smith  315;  McCvmn  v.  Barnett,  3  id.,  531;  Marshall  v.  Francisco,  10  Eow. 
Br.,  147;  Plato  v.  Kelly,  16  Abb.  Pr.,  188;  Gallt  v.  Pinch,  34  How.,  198.  That 
there  is  at  the  foot  of  the  order  a  written  direction  of  the  judge  to  enter  it 
makes  no  difference.  Whitaker  v.  Desfosse,  7  Bosw.,  678.  But  where  an 
appeal  has  been  argued  without  objection  or  suggestion  that  the  order  has 
not  been  entered,  the  court  will  not  assume  that  it  has  not  been  entered,  but 
will  decide  the  appeal  on  the  merits.    lb. 

2  West  Side  Bank  «,  Pugsley,  47  K  T.,  368. 
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Thus  if  an  order  grants  a  favor  to  his  adversary  on  payment 
by  the  latter  of  costs,  acceptance  of  the  costs  ratifies  his  adver- 
sary's right  to  the  favor,  and  precludes  an  appeal.^ 

But  if  a  favor  is  granted  to  his  adversary,  and  the  order 
granting  it  imposes  costs  to  be  paid  by  the  adversary  to  him 
absolutely,  and  not  as  a  condition,  acceptance  or  enforcement  of 
the  costs  does  not  preclude  an  appeal.^ 

So  on  the  other  hand,  if  an  order  gives  less  than  the  motion 
claimed,  there  is  no  necessa/ry  inconsistency  in  claiming  what  is 
given,  and  appealing  as  to  that  which  is  not  given.^  Otherwise, 
of  course,  if  what  is  given  were  conditioned  on  stipulating  or 
consenting  to  accept  it  as  all. 

IS.    ENFORCING    AN    ORDER. 

86.  Various  modes.'] — The  various  remedies  for  the  enforce- 
ment of  an  order  are  : 

1.  As  to  payment  of  money — an  execution  against  personal 
property ; 

2.  If  the  case  is  one  in  which  execution  cannot  issue,  and  in 
some  cases  where  it  could  issue  (viz.,  where  the  money  has  been 
adjudged  to  be  in  possession  of  the  party,  so  that  wilKul 
disobedience  is  shown) — proceedings  to  punish  for  contempt ; 

3.  If  the  disobedience  consists  of  non-payment  of  costs — a 
stay  of  the  party's  proceedings  till  paid ; 

4.  A  motion  to  strike  out  the  pleading  of  the  party  for  his 
contempt. 

The  three  latter  of  these  wiU  be  noticed  in  due  course  in 
later  chapters. 

87.  Order  requiring  payment  of  money.'] — Under  recent 
statutes  in  New  York  in  harmony  with  the  changes  in  the  law 
of  contempt,  costs  or  any  other  sum  of  money  directed  to  he 
paid  by  an  order,  may  be  collected  by  execution  against  personal 
property,*  if  not  paid  within  the  time  fixed  for  that  purpose 

I  Plata  ».  City  of  Cohoes,  8  AU.  N.  C,  392. 
*  Matter  of  Water  Comrs.  of  Amsterdam,  36  Hun,  534. 
Even  availing  oneself  of  delay  granted  by  the  conditfon  of  an  order,  held 
to  preclude  appeal.    Weichsel  v.  Spear,  47  Buper.  Ct.  (J.  &  B.),  333. 
=  See  Matter  of  N.  T.  &  Harlem  R,  R.  Co.,  98  iV.  F.,  12, 18. 
*2^.T.  Code  Civ.  Pro.,  % '779. 
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by  the  order ;  or  if  no  time  be  so  fixed,  then  within  ten  days 
after  service  of  a  copy  of  the  order. 

This  power  is  not  wholly  dependent  on  the  statute.  A 
court  of  record,  having  power  to  order  the  payment  of  money, 
has  power  to  direct  the  sheriff  to  collect  it  by  execution.^ 

The  practice  of  collecting  motion  costs  or  money  directed  to 
be  paid  by  an  order,  in  this  manner,  does  not,  however,  extend 
to  costs  of  motion  for  judgment,^  or  of  an  order  sustaining  or 
overruling  a  demurrer.^  The  reason  is  that  these  costs  are  -costs 
upon  judgment,  not  mere  motion  costs,  and  should  be  included 
in  the  judgment. 

88.  Liquidation  and  demand.'] — When  costs  are  awarded  in 
favor  of  the  unsuccessful  party,  as  the  condition  of  granting  a 
favor  to  the  other,  the  latter  must  seek  the  former  or  his 
attorney  and  tender  them.*  If,  where  the  sum  is  not  liquidated 
by  the  order,  the  former  demands  a  larger  sum  than  the  latter 
tenders,  the  latter  should  demand  the  items,  and  if  they  are 
refused,  or  if  they  are  excessive,  may  refuse,  to  pay  until  the 
bill  is  taxed.^ 

The  delay  intervening  without  his  fault  before  notice  of 
taxed  bill,  is  not  computed  as  a  part  of  the  time  limited  within 
which  he  is  bound  to  pay. 

'  Jones  V.  Morehead,  3  B.  Mon.  {Ky.),  377,  386.  In  a  suit  between  part- 
ners a  final  decree  was  entered  distributing  the  assets,  and  allowing  a  fee 
to  a  commissioner  who  had  made  a  statement  of  account,  which  was  di- 
rected to  be  paid  by  one  of  the  partners.  He  failed  to  pay  it,  and,  being 
a  non-resident,  execution-  was  issued  against  his  estate.  He  prosecuted  a 
writ  of  error. 

Marshall,  J.  The  execution  "  seems  to  have  been  the  only  effectual  mode 
of  enforcing  the  order;  and  although  the  more  regular  and  appropriate  mode 
of  enforcing  incidental  orders  made  in  chancery  is  by  attachment,  yet  as  such 
an  order  as  that  now  in  question  is  in  substance  a  decree,  the  chancellor  may 
in  his  discretion  resort  to  the  fi.fa.,  which  is  given  by  statute  upon  decrees, 
and  that  in  this  case  there  was  no  abuse  of  discretion."  AflSrmed  on  this 
point,  reversed  on  others. 

'  Wesley  v.  Bennett,  6  Abb.  Br.,  13  (motion  for  judgment  on  the  pleadings). 

Carroll  «.  Frazee,  3  How.  Pr.,  93  (judgment  granted  on  motion  therefor, 
as  in  case  of  nonsuit). 

3  Mora  V.  Sun  Mutual  Ins.  Co.,  13  Abb.  iV.,304;  s.  c.  as  Moza  v.  Sun 
Mutual  Ins.  Co.,  33  How.  Pr.,  60;  and  see  Palmer  v.  Smedley,  13  Abb.  Pr., 
185. 

*  See  paragraphs  39,  40,  p.  358,  of  this  Volume. 

«  Sutherland  v.  Sheffield,  3  Wend.,  393,  as  explained  in  Hoadley  v.  Cnyler, 
10  lU,  593  (so  held  under  old  practice  of  attachment  for  contempt);  s.  P., 
People  V.  Tweed,  63  iV.  Pi,  308. 
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If  an  order  awards  (absolutely  or  as  an  optional  condition) 
costs  or  disbursements  without  liquidating  the  amount,  the 
successful  party  to  whom  they  are  awarded  must  have  them 
taxed  or  liquidated  by  or  under  the  direction  of  the  court 
before  he  can  issue  execution.^ 

89.  Execution  upon  an  order.] — Under  the  statute  substi- 
tuting execution  against  personal  property,  for  proceedings  by 
attachment  for  contempt,  to  collect  costs  of  an  order,  the 
execution  issues,  of  course,  without  leave,^  and  the  same  rule 
applies  to  the  like  execution,  when  issuable,  to  enforce  payment 
of  any  other  sum  of  money  absolutely  directed,  by  an  order,  to 
be  paid,'  unless  the  execution  is  to  run  in  favor  of  some  person 
having  an  interest  in  compelling  the  payment,  other  than  the 
one  to  whom  the  money  was  awarded  by  the  order,*  or  unless 
against  an  executor,  administrator,  or  trustee,  &c.,  necessarily 
suing  in  a  representative  capacity. 

This  principle  applies  to  0];;ders  in  special  proceedings  as  well 

'  Eckerson  v.  Spoor,  4  How.  Pr.,  361 ;  s.  c,  3  Code  B.,  70. 

Parker,  J.,  said:  "  A  party  can  in  no  case  tax  his  own  costs,  and  proceed 
to  collect  tliem  by  execution ;  nor  can  an  execution  be  issued  in  any  case, 
unless  the  amount  in  dollars  and  cents  has  first  been  adjudged  by  the  court. 
In  case  of  final  judgment,  the  judgment  roll  is  the  foundation  for  the  execu- 
tion; and  in  case  of  interlocutory  costs,  or  costs  ordered  to  be  paid  on  mo- 
tion, the  amount  should  be  ascertained  and  stated  in  the  order  of  the  court, 
and  execution  awarded  [citing  People  «.  Nevins,  1  Hill,  154, 158]." 

The  party  against  whom  an  order  to  pay  forthwith  being  entitled  to  twen- 
ty-four hours  at  the  least,  a  default  entered  the  same  day  is  irregular.  Win- 
ans  ads.  Van  Name,  3  City  M.  Bee,  156. 

^  Herring  v.  Hallenbeck,  1  IIow.  Pr.,  89  (costs  awarded  for  opposing  when 
moving  party  did  not  appear;  s.  p.,  in  equity  before  the  Code,  Poillonu. 
Houghton,  2  Sand/.,  649). 

'  W.  Y.  Code  Civ.  Pro.,  §  779;  "Weitzel  v.  Schultz,  3  Abb.  Pr.,  468;  s.  c,  13 
Sow.  Pr.,  191 ;  to  the  same  effect,  Mitchell  ®.  Westervelt,  6  Sow.  Pr.,  365, 
afli'd  in  id.,  311,  note;  Lucas  v.  Johnson,  id.,  131. 

*  For  such  an  execution  leave  is  expressly  required  by  M  Y.  Code  Civ. 
Pro.,  779. 

In  Meacham  v.  Dodge,  Wright  {Ohio),  875,  B.for  the  use  of  M.  sued  D. 
D.  got  judgment  for  costs,  and  sued  out  a.fi.fa.,  which  was  returned  non 
eat.  He  then  sued  out  a  scire  facias  against  M.  to  show  cause  why  judgment 
should  not  be  had  against  him.  Demurrer  overruled,  and  D.  had  judgment. 
Writ  of  error. 

Per  curiam  :  "  The  cestui  que  trust  is  the  actor  in  fact,  though  he  use  the 
name  of  the  trustee ;  because  he  has  the  legal  interest.  He  occupies  a  simi- 
lar relation  to  the  subject  as  is  occupied  by  an  attorney,  and  may  be  proceed- 
ed against  in  the  same  way,  by  order  and  attachment.  This  is  a  more  con- 
venient way  than  by  sci.  fa.,  and  we  think  the  writ  does  not  lie."  Re- 
versed. 
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as  actions,  including  orders  entered  on   determining  a  peti- 
tion.^ 

As  against  the  guardian  ad  litem  of  an  infant  plaintiff, 
leave  is  not  necessary.^ 

If  either  the  person  entitled  to  or  the  person  charged  with 
the  payment  has  died,  the  better  practice  is  to  apply  for  leave. 

If  one  of  several  joint  parties  charged,  with  payment  has 
died,  the  execution  may  issue,  of  course,  against  the  survivors.^ 


FORMS. 


T4.  Caption  of  an  order  of  court  in  an 

action. 
75.  Caption    of  order  made  at  special 
term  adjourned  to  chambers. 
Caption  of  judge's  order. 
Order  made  by  consent. 
Consent  to  form ;  and  waiver  of  no- 
tice of  settlement. 
79.  Order  on  default   of  party  moved 


76 
77 
78, 


80.  Order  dismissing  motion  for  absence 

of  moving  party. 

81.  Order  in  favor  of  moving  party. — 

General  form,  illustrating  various 
recitals ;  and  provisions  as  to  costs. 

82.  Clause  reeiting  the  overruling  of 

preliminary  objections. 

83.  The  same. — Another  form  reciting 

the  taking  of  evidence  and  de- 
termination of  a  question  arising 
thereon. 

84.  The  same. — Another  form  reciting 

a  stipulation  obviating  the  pre- 
liminary objection. 

85.  Order  denying   motion  upon  the 

preliminary  objection  that  a  copy 
of  the  affidavit  served  was  not 
verified. 

86.  Clause  as  to  jurisdictional  objection. 

87.  Order  against  moving  party. 

88.  Order  denying  motion  with  leave  to 

renew. 

89. on  the  ground  of  irregularity 

in  the  motion  papers. 


90.  Order    denying   motion    because 

made  before  a  wrong  justice. 

91.  Clause  denying  on  ground  for  ap- 

peal to  Court  of  Appeals. 

92.  Order    denying    motion    without 

prejudice  to  an  action,  or  new 
motion. 
93. to  put  in  supplemental  an- 
swer because  plaintiff  makes  a 
stipulation  and  admission. 

94.  Order  vacating  order  of  arrest,  on 

condition. 

95.  Order  with  conditions  and  consent 

thereto. 

96.  Clause  referring  to  parts  of  another 

document. 

97.  Order  denying  motion  to  vacate  a 

previous  order  which  appointed 
a  time  that  has  now  passed. 

Order  reinstating  previous  order 
without  prejudice  to  proceed- 
ings to  punish  for  its  disobedi- 
ence. 

Clause  in  order  granting  stay  on 
condition  of  immediate  appeal. 

Clause  in  an  order  staying  proceed- 
ings for  purpose  of  appeal. 

Clause  dispensing  with  service. 

Order  denying  motion  and  im- 
pounding papers  for  basis  of 
prosecution  for  perjury. 
103.  Order  of  a  judge  that  an  additional 
paper  may  be  read  on  a  motisn 
before  him  not  yet  heard.  i 


98. 


99. 

100. 

101. 
102. 


'  See  N.  T.  Code  Civ.  Pro.,  §  3347,  subd.  6,  §  8343,  subd.  %Qi;  N.Y.  Gen. 
Rule, 

^  If  costs  are  awarded  against  an  infant  plaintiff  they  may  be  collected  by 
execution  or  otherwise  from  the  guardian  as  if  he  were  plaintiff.  N.  T.  Code 
Civ.  Pro.,  §§  3249,  469. 

^  Lucas  ».  Johnson,  6  Mow.  Pr.,  131  (so  held  under  the  Act  of  1847). 
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104.  Order  adjourning  the  hearing  of  a 
motion  with  leave  to  serve  ad- 
ditional papers,  and  continuing 
injunction  meanwhile. 

106.  Order  of  adjournment,  after  appear- 
ance; with  continuance  of  ap- 
pointment of  receiver  and  in- 
junction meanwhile. 

106 on  objection  to  jurisdiction, 

and  continuing  injunction,  &c. 

lOY.  Clause  (in  an  order  denying  a  mo- 
tion) vacating  a  previous  stay. 

108.  Order  of  court  to  show  cause  T^y 

judge's  order  should  not  be  va- 
cated;  with  stay  meanwhile. 

109.  Order  to  show  cause  why  previous 

order  opening  default  should  not 
be  declared  to  have  been  waived. 

110.  Order  on  notice  declaring  previous 

order  opening  default  to  have 
been  waived  by  non-perform- 
ance of  condition. 

111.  Order   amending  order   to  show 

cause,  and  granting  motion. 

112.  Notice  of  settlement  of  order. 

113.  Notice  of  entry  of  order. 

1 14.  Clause  in  an  order  directing  its  en- 

try in  another  county ;  or  nunc 

pro  tunc,  or  both. 
116.  Order  compelling  entry  of  a  judge's 

order  made  out  of  court,  or  the 

filiag  of  papers. 
116.  Notice  of  motion,  or  order,  to  enter 

order  nunc  pro  tunc. 
llY. to  resettle  order,  specifying 

desired  corrections. 
118. to  resettle  order  to  conform 

to  a  pr  oposed  order. 

119.  Order  to   show  cause  why  order 

should  not  be  resettled  gener- 
ally. 

120.  Notice  of  motion  for  resettlement 

(generally),  or  leave  to  renew. 

121.  Indorsement  on  returning  notice  of 

resettlement  as  irregular. 

122.  Order  of  resettlement  by  consent. 

123.  Order  resettling  order ;  full  form. 

124.  Order  resettling  ordering  part  of 

order  continuing  injunction. 

125.  Order     resettling    by    directing 

amendment  of  previous  order, 
without  prejudice,  and  on  condi- 
tion of  facilitating  review  on 
appeal. 

126.  Direction  in  order  of  resettlement 

that  correction  be  made  in  orig- 
inal order  pending  appeal,  with- 
out prejudice,  etc. 

127.  Clause  in  order  resettling  an  order 

settled  or  made  but  not  entered. 

128.  Order  denying  motion  for  resettle- 

ment. 


129.  Order  denying  motion  to  resettle, 

and  interpreting  the  former  or- 
der. 

130.  Direction  of  judge  who  has  granted 

an  order  to  show  cause,  modify- 
ing the  time  of  retm-n. 

131.  Notice  of  motion  for  reargument. 

132.  Order  to  show  cause  why  motion 

should  not  be  reargued,  and 
why  reargument  should  not  im- 
mediately proceed;  with  stay 
meanwhile. 

133.  Clause  in  a  new  order  taking  the 

place  of  a  former  order. 

134.  Order  of  court  amending  a  judge's 

order  which  had  been  made  in 
form  of  a  court  order.by  striking 
out  court  caption  and  direction 
to  enter. 

135.  Order  to  show  cause  why  party 

should  not  have  leave  to  submit 
additional  affidavit  and  thereup- 
on have  reargument. 

136. why  motion  should  not  be  re- 
argued or  party  have  leave  to 
renew  with  stay  meanwhile. 

137. why  there  sifiould  not  be  a  re- 
argument or  renewal  or  a  stay 
pending  appeal. 

138.  Order  allowing  reargument  or  re- 

newal as  moving  party  may  be 
advised. 

139.  Order  denying  motion  for  reargu- 

ment, but  granting  leave  to  re- 
new after  service  of  papers. 

140.  Order  allowing  reargument   and 

denying  motion  after  reargu- 
ment had. 

141.  The  same. — Another  form. 

142.  Consent  to  amendment  of  order. 

143.  Order  by  consent  amending  pre- 

vious order  of  court. 

144.  Order  amending  order   of  court, 

nunc  pro  tunc,  but  saving  pro- 
ceedings had. 

145.  Order  by  court  to  show  cause  why 

judge's  order  should  not  be  mod- 
ified. 

146.  Order  striking  out  scandalous  and 

impertinent  matter. 

147.  The  same. — Another  form. 

148.  Order  of  judge,  eajparfe,  vacating  an 

order  granted  by  him  ex  parte. 

149.  Order  of  court,  ex  parte,  vacating 

an  order  of  court  granted,  ex 
parte. 

160.  Order  byjudge  to  show  cause  why 

he  should  not  vacate  his  order. 

161.  Order  of  court  to  show  cause  why 

judge's  order  should  not  be  set 
aside ;  with  stay  meanwhile. 
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162.  Order  of  court  on  notice,  vacating 

court  order  made  ex  parte  or  on 

notice. 
1B3.  AflttdaTit  to  move  to  vacate  order 

for  neglect  to  file  papers. 
154.  Order  to   stow  cause  why  order 

should  not  be  vacatedfor  neglect 

to  file  papers. 
165.  Order  vacating  order  entered  in 

wrong  comity ;  and  proceedings 

thereon. 


156.  Order  of  judge  on  notice  vacating 

his  ex  parte  order. 

157.  Order  vacating  order  made  under 

misapprehension  and  setting 
down  motion  for  rehearino-, 
with  leave  to  put  in  new  affi- 
davits. 
168.  Execution  agaiost  personal  proper- 
ty on  order  requiring  payment 
of  costs  or  other  sum  of  money. 


Form  No.  74. 
Caption  of  an  order  of  court '  in  an  action.^ 

At  a  [special,  or,  general,  or,  trial]  term  of  the 

Court,  held  at  [the  County  Court  House 

of  said  city—or,  held  at  chambers  at  c&c.l,  on 

the  day  =  of  ,  18    . 

[Or,  At  a  Circuit  Court,  &c.] 

[_0r,  At   a  term  of  the   County   Court  for  the 

County  of  and  State  of  ,  &c.] 

\_0r,  At  a  stated  term,  &c.,  or,  adjourned  term  of 
the  Circuit  Court  of  the  United  States  for,  &c.] 
Present — Hon.  [John  Duer],  Justice. 


[Ifames  of  plainUffs]  * 

against 
[N'ames  of  defendants]} 


Form  No.  75. 
Caption  of  order  made  at  special  term  adjourned  to  chambers.' 

At  a  special  term  of  the  Supreme  Court,  held  at 
the  chambers  of  Justice  Feckham,  in  the  city 
of  Albany,  on  the  13th  day  of  August,  1869. 
Present — Hon.  [R.  W.  Peckham],  Justice. 
[Title  of  the  cause.] 


'  See  paragraph  14  (fflSous). 

^  An  order  made  upon  an  applica- 
tion not  in  an  action,  varies  from  this 
Form  in  having  the  words,  "In  the 
matter  of  the  apphcation  of  A.B.,&c.," 
in  the  place  of  the  names  of  the  parties. 
See  p.  73  of  this  Volume.  (See  People 
V.  Chrystal,  8  5ar J., 545, criminal  case.) 

'  As  to  date  of  an  order,  see  para- 
graphs 20  and  31,  pp.  346-349  {_above). 


*  Enough  names  to  identify  the 
action  is  sufficient,  imless  an  intention 
to  refer  in  the  body  of  the  order  to  the 
"  ahove  named,"  makes  it  desirable  to 
specif  in  detail. 

^  Under  If.  Y.  Code  Cin.  Pro., 
§  339.  See  paragraph  17,  p.  345 
(above).  See  also  paragraph  131,  page 
167,  of  this  Volume. 
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Form  No.  76. 
Caption  of  judge's  order.' 

[JVame  of  court,  and,  if  supreme  court,  name  of  county^ 


{Names  of  the  plaintiff s\? 

Plaintiffs, 
against 

\N amies  of  the  defendants'],^ 

Defendants. 


Form  No.  77. 
Order  made  by  consent.' 

{^Caption  as  in  Form  No.  74  or  No.  76,  according  to  motion. \ 

On  reading  and  filing  the  consent  of  tlie  attorneys  for  the 
plaintiff  and  for  the  defendant  Y.  Z.  respectively,  and  the  con- 
sent of  the  defendant  W.  X.,  acknowledged  the  day  of 
,18     ,  and  [cfec], 

Oedeeed  \_c&c.,  as  in  other  forms]. 

Form  No.  78. 
Consent  to  form ; '  and  waiver  of  notice  of  settlement. 

Form  of  the  foregoing  order  not  objected  to,  and  notice  of 
settlement  waived. 

O.  P., 

Attorney  for  defendant. 
[Indorse  or  underwrite  upon  original  proposed  order.] 

Form  No.  79- 
Order  on  default  of  party  moved  against.' 

\As  in  other  orders,  except  that  after  the  usual  clause: 
"  Now  on  motion  of  A.  P.,  attorney  for  the  plaintiff  {or,  ^is.- 
iendiaiA"),  the  following  should  Reinserted:]   and  on  reading 

'  See  paragraph.  16,  p.  344  {above).  ^  See    paragraph     6,    page    239 

See  also  paragraph  18,  p.  245,  as  to  (aho-oe). 

caption  of  a  judge's  order  in  first         *  See    paragraph     7,     page    239 

district,  ■which  elsewhere  must  be  a  (above). 
coiirt  order.  '  See  page  168  {above). 

'  See  note  4,  p.  283  {above). 
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and  filing  proof  of  due  service  of  notice  of  this  motion ^  [and 
that  upon  the  return  day  thereof  tlie  same  was  adjourned  by 
stipulation  of  counsel — or,  by  the  court — to  the  present  time], 
and  no  one  appearing  in  opposition : 

Oedeeed  {granting  the  Telief^  sought'],  with  ten  dollars 
costs.* 

Form  No.  80. 
Order  dismissing  motion  for  absence  of  moving  party.'' 

[Title  or  caption  as  in  Form  No.  74  or  76,  according  to  motion.'] 
The  [plaintiff]  having  given  notice  of  a  motion  for  [br lefty 
indicating  object],  to  be  heard  this  day  \or,  and  the  same  com- 
ing on  regularly  upon  the  calendar,  or,  by  due  adjournment  to 
be  heard  this  day],  and  no  one  appearing  for  the  plaintiff ;  now 
on  reading  [and  filing]  said  notice  of  motion  and  papers  thereto 
annexed,  and  on  motion  of  O.  P.,  attorney  for  the  [defendants], 
ordered  that  said  motion  be,  and  the  same  hereby  is,  dismissed  ^ 
with  ten  dollars  costs,^  to  be  paid  by  [plaintiff]  to  defendants 
or  their  attorney. 

[Date,  signature,  <&g.,  as  in  Form  No.  88  (JeZow).] 

Form  No.  81. 

Order  in  favor  of  moving  party. — General  form,  illustrating  various 
recitals ; ''  and  provisions  as  to  costs.  ° 

\(Ja/ption  as  in  Form  No.  74  or  76,  according  to  motion.] 

On  reading  and  filing  [here  enumerate^  motion  papers,  for 

instance,  thus ;]  the  affidavit  of  A.  B.,  verified  the         day  of 

,  18     ,  and  Exhibits  A  and  B  thereto  annexed,  and  the 

deposition  of  C.  D.,  verified  the        day  of  j  18     ,  taken 

under  the  order  herein  dated  the  day  of  ,  together 

'  See  paragraph  34,  p.  250  (^ahom).  '  In   case    of   an  "  enumerated  " 

'  See  paragraph  163,  p.  \S6  (above),  motion,  an  order  for  relief,  not  a  mere 

'  Not  allowed  unless  asked  for  in  dismissal,  may  be  taken  against  the 

the  notice  or  order  to  show  cause ;  and  defaulting  party.    See  page  103  of 

a  prayer  for  general   relief   is   not  this  Volume. 

enough.    Mann«.  King,  18  Ves.,  397;  «  See  N.  Y.   Oen.  Bute  No.  43,  of 

Bantao.  Marcellus,  2,  Barb.,  373;  Crip-  1884,  as  to  costs  allowed  for  attending 

pen  «.  IngersoU,  lQWend.,&i^.    See  to  oppose  a  non-enumerated  motion  at 

also  paragraphs  163,  165,  and  cases  general  term,  in  case  of  the  default  of 

cited  onpp.l86,187(a5o«)«).  Iftheyare  the  moving  party  in  a  district  other 

granted  on  default  when  not  asked  in  than  the  first  district. 

the  notice,  a  motion  to  vacate  so  much  '  See  paragraphs  32-30,  pages  349- 

of  the  order  as  grants  them  is  sustain-  253  {above),  as  to  recitals  and  their 

able,  and  may  be  granted  with  costs,  importance  generally. 

Crippen  V.  IngersoU  (above).  '  See  paragraphs  48-58,  pages  361- 

•»  See  page  169  (paxagraph  136)  of  264  (above),  as  to  costs  generally. 

this  Volume.  "  See  paragraph  37,  p.  351  (above). 
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with  the  said  order  and  the  order  of  refereace  thereon  to  E.  F., 
Esq.,  and  the  said  referee's  oath  and  his  certificate  to  said  de- 
position ;  and  on  reading  and  filing  the  affidavit  of  E.  F., 
verified  the        day  of  j  18     ; 

[^Reoital  of  waiver'^  of  irregularity'] — and  the  defendant's 
attorneys  having  waived  in  open  court  all  objection  to  the 
authentication  thereof ; 

[Hecital  of  special  authentication] — and  on  reading  and 
filing  a  copy  of  the  execution  mentioned  in  said  affidavit  of  A. 
B.,  with  the  certificate  of  the  county  clerk  thereto,  and  a  copy 
of  an  affidavit  of  G.  H.,  herein  verified  the  day  of  , 

18     ,  the  original  whereof  is  on  file  in  this  court ; 

\_Iieeital  of  inspection  of  files] — and  on  inspecting  the 
judgment  roll  herein,  and  the  stenographer's  minutes  taken  on 
the  trial ; 

[^Recital  of  docuTnent  read  lyy  consent] — and  on  reading  and 

filing  the  opinion  of  the  referee  herein  dated  the  day  of 

,18     ,  the  defendant's  attorneys  consenting  in.  open 

court  that  for  the  purposes  of  this  motion  it  be  deemed  a  part 

of  his  report ; 

{^Reottal  of  consent  to  tvme  or  place  of  hea/riMg] — and  on 
reading  and  filing  [plaintiff's]  notice  of  motion  [or,  order  to 
show  cause  why — here  indicating  oiject],  and  the  consent 
indorsed  thereon  of  all  the  [defendants]  that  this  motion  should 
be  made  and  heard  at  this  term  of  court  and  without  further  or 
other  notice ; 

{^Recital  of  transfer  of  motion^] — and  on  reading  and  filing 
the  stipulation  of  the  parties  \or,  ther  order  of  Mr.  Justice  J, 
K.]  transferring  this  motion,  to  be  heard  and  decided  by  Mr. 
Justice  K.  L.  [but  without  prejudice  to  any  preliminary  objec- 
tion to  the  notice  of  motion  or  the  hearing  thereof]  ; 

[^Recital  of  preliminary  objection  ^] — and  the  counsel  for 
the  [defendants]  having  urged  as  a  preliminary  objection  to  the 
reading  of  the  said  affidavit  of  A.  B.,  that  the  deponent's  name 
did  not  appear  in  the  body  of  the  affidavit,  and  the  said 
objection  having  been  overruled  by  the  court  \pr,  by  Mr. 
Justice  K.  L.] ; 

\ReGital  of  a  stipulation] — and  the  [plaintiffs]  having 
stipulated  that  {stating  hriefly  the  effect  of  the  stipulation,  or, 
if  it  he  desired  to  include  the  stipulation  upon  any  possible 
appeal,  state  it  in  full,  or  refer  to  it  as  read  and  to  he  filed, 
cmd  file  it  with  the  papers]  ; 

{Mecital  of  oral  admission,  cfec.*] — and  it  being  admitted  in 


*  See  paragraph  28,  p.  253  {aboiie).  '  See  paragraph  30,  p.  253  {aiom). 

'  See  paragraph  130,  p.  167  {above).         *  See  paragraph  28,  p.  252  {above). 
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open  court  [by  the  plaintifEs]  that,  &c.  [or,  it  appearing  to  the 
court  and  not  being  controverted,  that,  &c.]; 

l-Recilal  of  election  or  norireleotion]— and  the  defendants  not 
having_  shown  their  election  to  try  the  counter-claim  in  this 
action  in  the  manner  indicated  in  the  said  order  to  show  cause 
on  the  return  day  thereof,  or  on  the  hearing  of  this  motion. 
And  the  plaintiifs  having  elected  in  open  court  to  waive  their 
demand  for  quarterly  interest  due  on  the  assessment  mentioned 
in  the  complaint,  on  being  allowed  to  [stating  the  condition]  ; 

[Recital  of  a  proceeding  subsequent  to  notice] — and  it  being 
suggested  to  the  court  by  both  parties  that  since  this  motion  was 
noticed  the  referee  herein  has  reported  in  favor  of  defendants 
directing  [Jiere  state  the  directions  of  the  report]  ; 

[Recital  where  a  party  served  does  not  appear^] — and  on 
reading  and  filing  proof  of  due  service  of  the  notice  of  [or, 
order  to  show  cause  for]  this  motion  upon  W.  X.,  one  of  the 
[defendants]  herein,  by  the  affidavit  of  L.  M.  [or,  by  the 
written  admission  of  the  attorney  for  "W".  X.  of  due  service 
thereof  upon  him]  ;  and  the  motion  having  come  on  regularly 
to  be  heard  [upon  the  adjourned  day] ; 

[Recital  of  appearance^] — and  after  hearing  M.  2T.,  Esq., 
of  counsel  for  [plaintiflT]  in  support  of  the  motion ; 

[Recital  of  special  appearoMce  *] — and  after  hearing  O.  P., 
Esq.,  of  counsel  for  the  [defendant]  X.  Y.,  appearing  for  the 
purposes  of  this  motion  only  ; 

[Recital  as  to  ground  of  opposition  ^J — and  after  hearing 
Q.  R.,  for  the  [defendant]  Y.  Z,,  in  opposition,  on  the  ground 
that  [for  instam.ce,  this  motion  is  premature]  ; 

[Recital  of  facts  found^ — and  it  appearing  [or,  being 
proved]  to  the  satisfaction  of  the  court  [or,  judge]  that  [here 
oriefly  recite  the  conclusions  of  fact  established  by  the  papers]  / 

[Recital  of  deliberation^] — and  the  court,  after  due  deliber- 
ation had,  having  rendered  its  decision  thereupon  [or,  due 
deliberation  being  had  thereon]  ; 

[Recital  of  the  opinion  of  tits  court '] — and  on  reading  and 
filing  the  decision  of  the  court  [or,  the  justice]  thereupon  : 

'  See  paragraph  24,  p.  250  (above).  '  In  Tolman  v.  The  Syracuse,  Bing- 

'  See  paragraphs  31-35,  pp.  254,  hampton  &  N.  Y.  R.  R.  Co.,  93  JV.  Y., 

255  {above),  as  to  appearances  gener-  353,  where  an  order  of  a  special  term 

ally.  recited  that  it  was  made  "  on  reading 

^  See  paragraph  33,  p.  255  (above),  and  filing  the  decision  of  the  court, ' 

See  also  paragraphs  24  and  101,  on  referring  to  the  special  term  opinion, 

pp.  118  and  158,  and  the  subject  of  which  was  the  only  decision  filed,  and 

Appearances,  p.  709.  the  minutes  of  the  general  torrn,  on 

^  See  paragraph  32,  p.  254  (dboveX  affirmance  of  such  order,  stated  that 

•  See  paragraph  29,  p.  253  (above),  it  was  affirmed  on  the  opinion  of  the 

'  See  paragraph  34,  p.  255  (above),  judge  at  special  term — it  washeld  that 
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Now  on  motion^  of  E.  S.,  attorney  for  the  [plaintiffs]  : 

Ordered  \h.ere  insert  the  provisions  of  the  order]. 

{^Direction  as  to  costs'] — with  ten  dollars  costs  ^  [and 
disbursements'],  to  be  paid  to  ^  the  [plaintiffs  or  their  attorneys] 
by  the  [defendant]  Y.  Z.  [or,  to  abide  ^  the  event  of  this  ac- 
tion]. 

[Another  provision  as  to  costs. — It  is  further  ordered  that 
the  defendant  pay  to  the  plaintiff's  attorney  ten  dollars,  costs  of 
this  motion,  within  ten  days  after  the  service  of  a  copy  of  this 
order  upon  the  defendant's  attorney.] 

[Another  di/rection  as  to  costs. — And  it  appearing  to  the 
court  that  said  has  been  guilty  of  mismanagement,  or — or, 
and — bad  faith  in  the  prosecution — or,  defense — of  this  action  in 
respect  of  this  motion,  it  is  further  ordered  that  said  costs  be 
paid  by  him  personally '  for  such  misconduct.'] 

[If'  a  judoe's  order,  date,  and  signature  of  judge,  with 
initials  of  official  title.] 

[Or,  if  a  court  order.  Enter,  addi/iig  signature  of  judge  or 
presiding  justice,  ly  initials  of  na/me  and  title.] 

Form  No.  82. 
Clause  in  an  order  reciting  the  overrnling  of  preliminary  objections.' 

And  the  said  order  to  show  cause  having  come  on  for  hear- 
ing at  a  special  term  of  this  court,  and  the  counsel  for  the 
[defendant]  having  urged  as  a  preliminary  objection  to  the 
hearing  thereof,  that  the  said  motion  should  be  heard  at  a 

the  opinion  at  special  term  was  thus  *  See  paragraph  55,  p.  264  {above), 

made  part  of  the  record,  and  could  be  as  to  who  are  entitled  to  costs, 

referred  to  in  order  to  ascertain  the  '  As  to  the  effect  of  this  clause,  see 

grounds  of  the  decision;  and  it  ap-  New  v.  Anthony,  4  Hun,  52;  s.  c,  6 

pearing  therefrom  that  the  decision  Bupm.   Ct.  {T.  &   C), '243;  Lotti  ». 

was  based  upon  the  ground  of  a  want  Krakaner,  1   Citi.  Pro.  B.{McOarty), 

of  power,  it  was  held  that  the  order,  313,  note;  and  see  other  cases  imder 

although    a   discretionary   one,  was  Appbaxs,    and    also   in    Sanders   ». 

reviewable  by  the  Court  of  Appeals.  Townshend,  11  Abb.  N.  C,  217 ;  and 

'  See  paragraph  35,  p.  255  {above),  in  7  Abb.  N.  T.  Big.,  506,  509. 

^  As  to  costs  generally,  see  para-  "  Under   N.    T.   Code    Civ.  Pro., 

graphs    48-58,  pp    261-264    {above).  §  3246,  such  a  direction  as  this  is  to 

Costs  may  be  granted  in  an  order  made  be  given  by  the  "court;"  but  the 

on  rehearing  if  they  might  be  on  better    opinion    is    that    the    word 

the  motion  originally.    Van  Wyck  v.  "  court "  there  is  to  be  construed  as 

Alliger,  3  How.  Pr.,  292;  s.  c,  1  Code  applying  also  to  a  judge,  whenever  a 

B.,  68.  judge  may,  as  on  motion,  award  costs 

As  to  costs  upon  default  of  party  in  such  a  case,  as  well  as  to  a  referee, 

moved  against,  see  note  to  Form  No.  '  So  as  to  allow  commitment  for 

79  (above).  non-payment. 

^  See   paragraphs  58,  54,  p.  263  *  See  paragraph  30,  p.  253,  as  to  the 

(above).  importance  of  such  a  recital. 
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special  term  for  the  trial  of  issues,  and  also  that  such  hearing 
could  not  be  brought  on  by  order  to  show  cause  upon  a  notice 
of  less  than  eight  days,  and  also  that  such  hearing  should  not 
be  had  by  the  justice  whose  order  in  this  proceeding  had  been 
vacated  on  appeal  by  the  general  term,  which  objections  were 
severally  overruled ; 

And  the  motion  set  forth  in  said  order  to  show  cause  having 
thereupon  been  heard  upon  the  merits  ; 

Now,  on  reading  and  filing  the  said  order  to  show  cause,  [c&c.]. 

Form  No.  83. 

The  same.— Another  form  reciting  the  taking  of  evidence  and  deter- 
mination of  a  question  arising  thereon.' 

And  the  [plaintifi*]  having  made  the  preliminary  objection, 
on  the  hearing  of  said  motion,  that  the  moving  affidavit  made 
as  aforesaid  by  the  said  Q.  C.  H.  failed  to  show  that  any  prop- 
erty had  been  attached,  or  that  the  said  H.  had  any  interest  in 
the  attached  property,  and  the  court  having  overruled  said 
preliminary  objection  [and  having  thereupon  given  plaintiff 
leave  to  submit  affidavits  upon  the  question  of  the  interest,  if 
any,  which  the  said  Gr.  0.  H.,  as  assignee  for  the  benefit  of  the 
creditors  of  F.  W.,  had  in  the  property  attached;  and  the 
plaintiff  having  thereupon  submitted  in  opposition  to  said; 
motion  the  affidavit  of  F.  JST.  B.,  verified  the        day  of  , 

18  ,  and  the  said  G.  C.  H.,  having  submitted  in  answer 
thereto  his  affidavit  on  the  day  of  »  IS    ,  and  an, 

affidavit  having  been  made  by  F.  IST.  B.  on  the  day  of  , 
18  ,  in  answer  to  the  said  last-mentioned  affidavit  of  the  said 
Gr.  C.  H.,  and  submitted  upon  the  said  motion,  with  the  papers 
therein  referred  to] :  Now,  upon  all  of  the  said  affidavits,, 
papers,  and  proceeding  [cfec.]. 

Form  No.  84. 

The  same. — Another  form  reciting  a  stipulation  obvi&ting  the  prelim- 
inary objection.' 

And  the  [defendant's]  attorney  having  thereupon,  by  way  of 
preliminary  objection  to  this  motion,  stated  to  the  court  [or,  to 
the  undersigned],  and  [plaintiffs']  attorney  having  admitted 
that  since  the  service  of  the  notice  of  this  motion  [here  state 
j^dvminary  6bjection\,  and  the  [plaintiffs']   attorney  having 

■  See  paragraph  30,  p,  353  (above),    pages  179  and  186,  and  paragraph  30, 
'  See    paragraphs    153    and  163,    p.  358  (aboDe). 

YoL.  I.— 19 
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thereupon  stipulated  in  writing  [or,  in  open  court  by  an  entry 
on  the  minutes]  that  [cfec],  and  said  objection  having  thereupon 
been  overruled  [c&c.]. 


Form  No.  85. 

Order  denying  motion  upon  the  preliminary  objection  that  a  copy  of 
the  affidavit  served  was  not  verified.' 

[^Caption  as  in  Form  No.  74  or  76,  according  to  motion^ 

The  motion  to  vacate  the  order  of  [the  special  term]  herein 
of  J  18     J  coming  on  to  be  heard,  and  a  preliminary 

objection  having  been  made  on  the  part  of  defendant  that  the 
copy  served  on  defendant  of  the  affidavit  of  plaintiff  verified 
,  18  ,  did  not  contain  a  copy  or  recital  of  said  veri- 
fication, and  a  motion  having  been  made  by  O.  P.,  Esq.,  on 
behalf  of  defendant  that  the  plaintiff's  motion  for  that  reason 
be  denied,  and  after  hearing  M.  '^.^i  Esq.,  attorney  for  the 
plaintiff  in  opposition,  and  on  filing  said  affidavit  of  plaintiff ; 
and  the  affidavit  of  A.  B.  as  to  service  thereof ;  and  on  reading 
the  copy  of  the  affidavit  served  on  defendant,  wherein  it 
appears  that  the  copy  of  the  affidavit  of  the  plaintiff  con- 
tained no  verification  •  Now,  on  motion  of  said  O.  P.,  Esq., 
it  is 

Oedeeed  :   That  the  plaintiff's  motion  be,  and  the  same  is, 
denied,  with  ten  dollars  costs,  to  abide  the  event. 

[Z>afc,  signature,  &c.,  as  in  Form  Ffo.  88  (5eZ(no).J 


Form  No.  86. 
Clanse  in  order  as  to  jurisdictional  objection. 

And  the  defendant  having  appeared  by  O.  P.  specially,^ 
for  the  purpose  only  of  objecting  to  the  motion  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  person  of 
the  defendant  {or,  of  the  subject  of  the  action — w,  both],  and 
the  court  \or,  the  undersigned],  having  heard  and  overruled 
[w,  sustained]  said  objections  [cfec.]. 

■  Adapted  from  an  order  made  at  subject  of  Copieb,  paragraphs  3,  &c., 

special  term  and  affirmed  on  appeal  p,  77,  and  cases  there  cited, 
without  opinion  in  the  case  of  Clark         '  See  paragraphs  24,  33,  and  101, 

V.  Clark,  34  Eun,  343.    See  also  the  on  pages  118, 158,  and  255  (ah<m). 
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Form  No.  87. 
Order  against  moving  party. 

{Ca/pHon  as  m  Form  No.  H  or  76,  aooording  to  motion.] 

The  motion  of  the  [plaintiff]  herein  for  [here  briefly  indi- 
cate object,  for  instamce,  retaxation  of  costs]  having  duly  come 
on  [upon  the  calendar,  or,  pursuant  to  adjournment]  to  be 
heard ;  now  on  reading  and  filing  the  notice  of  motion  \pr, 
order  to  show  cause]  and  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  18     ,  {and  other  moving  papers']  on  which  said 

motion  is  made  [and  the  opposing  affidavit  of  Y.  Z.,  verified 
the  day  of  ,  18     ,  and.  other  papers,  if  any],  and 

after  hearing  M.  F.,  in  support  of  said  motion  [who  asked,, 
under  his  prayer  for  general  relief,  that— specifying  his  oral 
request  for  relief^],  and  O.  P.,  in  opposition  thereto  \pr,  no  one 
appearing  in  support  of  said  motion]  :  Now,  on  motion  of  O. 
P.,  attorney  for  [defendant], 
Oedeeed  [cfec.]. 
{Date,  signatv/re,  c&c,  as  in  following  Form.] 

Form  No.  88. 
Order  denying  motion  with  leave  to  renew.  ^ 

{Caption  as  in  Form  No.  74  or  76,  according  to  motion.] 

The  motion  of  the  [defendant  to  vacate  the  attachment] 
herein,  coming  on  to  be  heard,  and  on  reading  and  filing  \merh- 
tion  motion  papers],  and  after  hearing  O.  P.,  counsel  for  [de- 
fendant], in  support  of  the  motion,  and  M.  E".,  counsel  for 
[plaintiff],  in  opposition ;  now,  on  motion  of  O.  P.,  attorney 
for  [defendant]  : 

Oedeeed,  that  said  motion  be,  and  the  same  is  hereby  de- 
nied, but  with  leave  to  [defendant]  to  renew  the  same  upon 
fresh  papers  [or,  iipon  the  same  papers  with  or  without  others] 
as  he  may  be  advised. 

[If  a  judge's  order,  date;  and  signature  of  judge,  with 
iniUals  of  official  titled 

[Or,  if  a  Gou/rt  order,  substitute]  Enter  [adding  signature  of 
judge  or  presiding  justice,  by  initials  of  na/me  and  title]. 

■  See  paragraph  36,  pp.  350,  351  180,  pp.  191  and  196  {above),  as  to  when 

(above).  leave  to  renew  should  be  allowed,  and 

*  See  paragraph  45,  pp.  360,  361  the  effect  thereof. 
{above).    See,  also,  paragraphs  173  and 
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Form  No,  89. 

Order  denying  motion  on  the  ground  of  irregnlarity  in  the  motion 

papers.* 

\ Caption  as  in  Form  No.  74  or  76,  according  to  motion.'] 

\_After  recitals  of  papers']  And  after  hearing  M.  IST.,  counsel 
for  [plaintiff],  in  support  of  the  motion,  and  O.  P.,  counsel  for 
the  [defendant],  in  opposition,  who  objected  preliminarily  that 
the  irregularity  complained  of  as  the  ground  of  this  motion  is 
not  specified  in  the  notice  of  motion  : 

Oedeeed,  that  said  objection  be  sustained  and  the  motion 
be,  and  hereby  is,  denied  on  that  ground,  with  ten  dollars 
costs.^ 

[Date,  signature,  (&c.,  as  in  Form  No.  88.] 


Form  No.  90. 
Order  denying  motion  because  made  before  a  wrong  justice.  ^ 

[Caption  as  in  Form,  No.  74  or  76,  according  to  motion.] 

{Aftei  recitals]  Oedeeed,  that  said  motion  be,  and  it  here- 
by is,  denied  on  the  ground  that  the  justice  presiding  cannot 
review  the  action  of  another  justice  of  the  court  [with  leave  to 
the  moving  party  to  renew  the  motion  upon  the  same  or  such 
other  or  additional  papers  as  he  may  be  advised,  before  [a  term 
of  court  held  by]  the  justice  under  whose  authority  the  order 
moved  to  be  vacated  was  made].* 

[Date,  c&c,  as  in  Form  No.  88.] 

Form  No.  91. 
Clause  in  order  denying  on  ground  for  appeal  to  Court  of  Appeals. 

[Insert]  Denied  for  want  of  power  to  grant  the  motion  [or 
soms  reason  inmol/oing  want  of  jurisdiction^. 

'  See  paragraph  38,  pages  257,  S58  '  See  note  1  to  last  Form. 

(above),  as  to  the  importance  of  recit-         •*  This  leave  is  proper.     People  ■». 

ing  the  ground  of  decision  in  case  of  National  Trust  Co.,  31  Eun,  20. 
a  denial  because  of  an  irregularity,  ^  This  is  necessary,  in  certain  or- 

&c.  ders  of  denial  on  this  ground,  for  the 

^  Costs  may  be  allowed.    Donald-  purpose  of  sustaining  an  appeal  to  the 

son  ».  Jackson,  9  Wend.,  450;  Anon.,  Court  of  Appeals. 
18  id.,  578. 
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Form    No.   92. 
Order  denying  motion  without  prejudice  to  an  action,  or  new  mo- 


tion. 


\_GapUon  as  in  Form  JSTo.  74  or  76,  according  to  motion.] 

[After  recitals]  Oedered,  that  the  motion  be,  and  the  same 
hereby  is  denied,  with  ten  dollars  costs ;  but  without  prejudice 
to  the  bringing  of  any  action  which  may  be  advised  [or,  to  a 
further  application  in  the  name  of  the  real  party  in  interest  or 
other  proper  person  to  make  it]. 

[Date,  (&c.,  as  in  Form  No.  88.] 


Form  No.  93. 

Order  denying    motion  (to  put  in  supplemental  answer)  because 
plaintiff  makes  a  stipulation  and  admission. 

[Caption  as  in  Form  No.  74  or  76,  according  to  motion.] 

[After  recitals]  And  the  plaintiffs  hereby  stipulating  that 
proof  of  payment  to  them  by  the  assignee  of  the  firm  of  , 

of  any  amount  on  account  of  the  sum  of  and  interest, 

damages  claimed  in  the  complaint  herein,  be,  upon  the  trial  of 
this  cause,  allowed  in  mitigation  of  damages ; 

And  the  plaintiffs  hereby  admitting  that  they  received  from 
said  assignee  on  the  day  of  ,  18     ,  a  dividend  of 

per  cent,  on  said  sum,  amounting  to  dollars  ; 

Oedeeed,  that  said  motion  be,  and  the  same  hereby  is  de- 
nied, with  ten  dollars  costs. 

[Date,  <&e.,  as  in  Form  No.  88.] 


Form  No.  94. 
Order  vacating  order  of  arrest,  on  condition.^ 

[After  caption,  as  in  Form  No.  74  or  76,  according  to  mo- 
tion y  and  recitals]  Oedeeed,  that  said  motion  be  and  the  same 
is  hereby  granted,  with  ten  dollars  costs,  provided  and  upon  * 

'  See  paragraph  45,  pp.  260,  261  ^  That  "  upon  "  sufficiently  marka 

{above).  a  condition  precedent  in  an  order,  see 

^  See  paragraph  39,  p.  258  (above),    paragraph  40,  p.  358  {above). 
as  to  the  power  of  the  court  or  judge 
to  impose  conditions. 
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condition  that  said  defendant  execute  and  deliver,  within  five 
days  after  the  service  of  a  copy  of  this  order  on  his  attorneys 
herein,  or  as  herein  provided,  a  stipulation  duly  acknowledged 
in  like  manner  as  a  deed  to  be  recorded  to  the  eflFect  that  he 
will  not  bring  or  institute  any  action  or  pi-oceeding  against  said 
plaintiffs,  or  either  of  them,  in  consequence  of  his  imprison- 
ment herein,  or  by  reason  of  the  issuance  of  the  order  of  arrest 
in  this  action. 

It  is  further  ordered,  that  in  the  event  of  the  defendant 
failing  or  refusing  to  execute  and  deliver  said  stipulation  as 
aforesaid,  or  as  hereinafter  provided,  said  motion  to  vacate  said 
order  of  arrest  is  hereby  denied,  with  ten  dollars  costs,  to 
plaintiffs. 

Provided,  however,  if  defendant  shall  appeal  from  this 
order,  so  far  as  it  imposes  the  requirement  as  a  condition  of  va- 
cating the  said  order  of  arrest,  that  he  stipulate  as  aforesaid, 
and  shall  be  ready  at  the  next  general  term  of  this  court  to  ar- 
gue such  appeal,  that  defendant  may,  at  any  time  within  ten 
days  after  the  decision  of  the  general  term  upon  such  appeal, 
stipulate  as  aforesaid  the  said  order  of  arrest  in  such  case  to  be 
deemed  to  be  vacated  upon  such  stipulation  being  so  made. 

{Date,  die,  as  in  Form  No.  88.] 


Form  No.  95 
Order  with  conditions  and  consent  thereto.' 

[Caption  as  in  Form  No.  74  or  76,  according  to  motion^ 

The  plaintiff's  motion  to  vacate  the  judgment  entered  in 
this  cause,  and  for  a  commission,  &c.,  coming  on  to  be  heard 
{reciting  motion  papers,  <&c.'],  and  it  appearing  that  plaintiff 
entered  said  judgment  relying  upon  defendant's  statements  with 
respect  to  his  receipt  and  use  of  plaintiff's  money  and  property, 
which  were  materially  false  in  certain  particulars  : 

Oedeeed,  that  the  said  judgment  be  and  the  same  is  hereby 
wholly  vacated  and  set  aside,  together  with  the  execution  and 
subsequent  proceedings  thereon,  without  prejudice  to  the 
plaintiff's  right  to  re-enter  the  same,  for  the  proper  amount, 
so  soon  as  such  amount  can  be  ascertained  ;  and  to  that  end 
{insert  provision  for  a  commission] ;  And  the  defendant  hav- 
ing opposed  said  application  on  the  ground  that  his  incarcera- 

'  See  notes  2  and  3  on  page  293. 
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tion  might  be  unnecessarily  prolonged  if  said  motion  is  granted 
and  plamtiff  having,  in  open  court,  offered  to  consent  to  the 
following  provision  in  defendant's  behalf,  it  is  further  ordered 
that,  if  defendant  shall  in  writing  consent  to  this  provision 
but  not  otherwise,  he  shall  be  permitted  to  make  appheation  to 
this  court  for  his  discharge  at  the  time  when  he  would  have 
been  entitled  to  make  such  application,  if  said  judgment  had 
not  been  vacated,  and  if   an  execution  had  been  duly  issued 
against  his  body  thereon,  provided,  however,  that  he  shall,  in 
the  meantime,  submit  to  an  examination  as  to  all  the  circum- 
stances attending  his  misappropriation  of  moneys  or  other  pro- 
ceeds of  plaintiff's  notes,  and  shall   fully  disclose  the  use  of 
such  proceeds,  and  shall  produce  all  books  and  papers  belong- 
ing to  him,  or  under  his  control,  affecting  such  use  of  said 
moneys,  and  for  that  purpose  he  is  hereby  required  to  appear 
before  M.  N.,  Esq.,  who  is  hereby  appointed  a  referee  for  that 
purpose,  at  such  times  and  places  as  he  may  appoint.     Said 
referee  to  \Jiere  state  whether  to  examine  and  report,  or  to  de- 
termine'].    If  defendant  shall,  within  two  days  from  the  service 
of  this  order,  refuse  or  omit  to  consent  to  and  fairly  perform 
this  provision  in  his  behalf,  it  shall  become  nuU  and  void. 
[Date,  signMtnj/re,  (&c.,  as  in  Form  No.  88.] 

{Annex  consent,  for  example ;] 

I,  the  above-named  defendant  C.  D.,  do  hereby  consent  to 
the  provisions  and  agree  to  perform  the  conditions  set  forth  in 
the  foregoing  order. 

[Date.]  [Signature.] 

In  presence  of 

[Signature  of  witness}. 


Form  No.  96. 

Clause  in  order  referring  to  parts  of  another  document. 

Oedered,  that  said  motion  be  granted,  and  the  words  in 
paragraph  numbered  III,  in  said  answer,  commencing  with  the 
words  "  and  this  defendant  further  says,"  down  to  and  includ- 
ing the  words  "  in  good  faith,  and  without  intent  to  injure  the 
plaintiff,"  be  and  they  hereby  are  struck  out  as  irrelevant  and 
immaterial.* 


'  See  paragraph  80,  page  148  of  this  Vol.,  as  to  mode  of  referring  to 
other  papers. 
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Form  No.  97, 

Order  denying  motion  to  vacate  a  previous  order  which  appointed 
a  time  that  has  now  passed.^ 

[Caption,  recitals  and  appecM"cmces,  t&c,  as  in  other  cases.] 

Oedeeed  :  I.  That  the  said  motion  be  and  the  same  hereby 
is  denied. 

II.  That  the  said  defendant,  T.  Z.,  submit  to  an  examina- 
tion, as  required  in  and  by  the  said  order  for  his  examination, 
and  that  for  that  purpose  he  appear,  as  directed  in  said  order, 
at  the  chambers  of  this  court,  on  the         day  of  1 18     , 

at        o'clock  in  the        noon,  to  which  time  and  place  the  said 
examination  is  hereby  adjourned. 

[Signature,  c&c.} 


Form  No.  98. 

Order  reinstating  previous  order  without  prejudice  to  proceedings  to 
punish  for  its  disobedience.^ 

[After  caption,  as  in  Form  JVo.  Y4  or  16,  according  to  mo- 
Uon  ;  and  recitals^  Oedeeed,  that  the  said  A.  B.  and  C.  D.  and 
each  of  them  appear  and  attend  at  the  [chambers]  of  this  court, 
at  the  court  house,  in  the  city  of  ,  on  the  day  of 

,18     ,  at  o'clock  A.  M.  of  that  day,  and  then  and 

there  submit  to  an  examination  under  oath,  pursuant  to  section 
651  of  the  Code,  and  to  the  said  order  of  Judge  J.  K.,  dated 
,  18  ,  which  order  is  hereby  reinstated,  and  that  said 
persons  obey  in  all  things  said  order. 

This  order  is  without  prejudice  to  any  motion  plaintiff  may 

be  advised  to  make  to  punish  as  for  a  contempt  the  said  A.  B. 

and  C.  D.   for   their   alleged    default  in    not    appearing  on 

,18    ,  in  obedience  to  the  said  order  of  Mr.  Justice 

J.  K.,  dated  ,  18     . 

[Date,  signature,  c&c,  as  in  Form  JS'o.  88.] 


Form  No.  99. 
Clause  in  order  granting  stay  on  condition  of  immediate  appeal.^ 

And  it  is  further  oedeeed,  that,  after  payment  to  the  pur- 
chaser of  the  said  dollars,  less  the  said  disbursements, 

'  See  paragraph  43,  p.  260  (above),  ''  See  last  note, 

as  to  reinstating  a  lapsed  order.  '  See  paragraph  47,  p.  361  (oJose). 
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by  the  said  referee,  all  further  proceedings  under  this  order 
are  hereby  stayed  until  the  hearing  and  determination  of  an 
appeal  from  this  order  to  the  general  term,  provided  said  ap- 
peal be  taken  within  twenty-four  hours  after  the  entry  and 
service  of  a  copy  thereof.  AH  parties  consenting,  it  is  ordered 
that  short  notice  of  argument  for  the  October  general  term  be 
accepted,  and  that  said  appeal  be  then  argued  or  submitted 

Form  No.  100.. 
Clause  in  an  order  staying  proceedings  for  purpose  of  appeal.  * 

It  is  further  ordeebd,  that  all  proceedings  on  the  part  of 
the  said  C.  D.,  after  entry  and  service  of  a  copy  of  this  order, 
be,  and  they  are  hereby  stayed  to  await  the  hearing  and  de- 
cision of  the  general  term  on  the  appeal  from  this  order,  pro- 
vided the  plaintiff  serve  notice  of  such  appeal  forthwith  after 
service  of  a  copy  of  this  order,  and  print  and  serve  papers  of 
such  appeal  within  two  days  thereof,  and  accept  one  day's 
notice  of  argument  of  such  appeal  for  any  day  the  general 
term  will  hear  the  same,  and  submit,  if  necessary,  the  appeal 
to  the  said  general  term  upon  any  such  day  the  court  will  re- 
ceive or  hear  the  same. 

Form    No.    101. 
Clause  dispensing  with  service.^ 

It  is  further  oedeeed,  that  no  service  of  this  order  is 
required  to  be  made  on  the  said  defendants  or  their  attorney, 
the  order  having  been  made  in  presence  of  counsel,  in  open 
court. 

Form  No.  102. 

Order  denying  motion  and  impounding  papers  for  basis  of  prosecution 

for  perjury. 

[Caption  as  in  Form  JVo.  74  or  76,  pp.  283,  284,  according  to 
motion.]^ 

Upon  reading  and  filing  the  petition  of  J.  L.,  dated  the 
day  of  ,  18     ,  and  the  oath  of  the  petitioner  annexed 

'  See  paragraph  47,  p.  S61  (above),  ing  the  insertion  of  such  a  clause.  The 
2  Only  useful  in  a  doubtful  case,  proper  mode  of  service  to  bring  the 
where  delay  for  service  might  be  other  party  into  contempt,  is  ex- 
dangerous,  or  service  is  plainly  un-  plained  in  connection  with  Service 
necessary.  If  the  power  of  the  court  and  Contempt.  See  paragraphs  70, 
to  dispense  with  actual  service  is  not  71,  pp.  270,  271  (above),  as  to  serv- 
clear  under  the  circumstances,  actual  ice  and  correcting  error  in  service. 
service  should  be  made,  notwitiistand- 
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thereto,  and  the  depositions  of  J.  L.,  M.  L.,  and  F.  E.,  in  be- 
half of  the  petitioner,  and  of  E.  G.,  W.  T.,  and  J.  F.,  opposed, 
and  after  hearingM.  "W".,  of  counsel  for  petitioner  in  favor  of 
the  motion,  and  H.  W.,  for  the  judgment-creditor,  opposed :_ 

It  is  OEDEEED,  I.  That  said  petition  be,  and  the  same  is, 
in  all  respects  denied. 

II.  That  H.  "W.,  Esq.,  a  counselor  of  this  court,  is  hereby 
directed,  subject  to  the  approval,  and  under  the  direction  of  the 
district  attorney  of  the  city  and  county  of  New  York,  to  pre- 
fer and  prosecute  against  the  said  J.  L.  a  charge  of  v^illful  and 
corrupt  perjury  in  the  testimony  herein  given  by  him. 

III.  That  the  clerk  of  this  court  is  hereby  directed  to  detain 
the  petition,  oath,  and  deposition  of  said  J.  L.,  and  all  other 
papers  presented  on  this  application,  and  hold  the  same  for  the 
purposes  and  use  of  said  prosecution,  and  deliver  the  same  on 
the  demand  of  said  district  attorney,  until  the  further  order  of 
this  court. 

[Date,  signature,  c&c,  as  in  Form  No.  88,  p.  291.J 

Form  No.  103. 

Order  of  a  jndge  that  an  additional  paper  may  be  read  on  a  motion 

before  him  not  yet  heard.' 

\Caption  as  in  Form  No.  Y6,^.  284,  unless  indorsed  on  affi- 
da/oit.'\ 

Let  the  foregoing  [affidavit]  be  read  on  the  hearing  on  re- 
turn of  the  order  to  show  cause  granted  by  me  herein  on  the 
inst.,  a  copy  to  be  served  this  day. 
\_Date.'\  [^Signature  of  judge 

amd  initials  of  title.'] 

Form  No.  104. 

Order  adjourning  the  hearing  of  a  motion  with  leave  to  serve  addi- 
tional papers,  and  continuing  injunction  meanwhile.''' 

\_Caption  {unless  the  order  is  indorsed  on  the  motion  papers)  as 
in  Form,  No.  74  or  76,  ;pp.  283,  284,  according  to  mot/ion.'] 
The  hearing  of  the  motion  herein  is  hereby  adjourned  to 

'  That  an  order  Is    necessary  to  Mbit  at  any  time  before  the  hearing  of 

enable  such  a  paper  to  be  served  and  the  motion. 

read,  see  paragraph  113  and  note  6,  '^  See  Form  No.  57,  p.  215,  for  an 

page  164  (above).     See  Form  No.  44,  example  of    an  order   granting    an 

p.  310,  for  an  example  of  an  order  to  adjournment  for  further  preparation 

show  cause,  allowing  papers  to  be  to    oppose   a   motion,   and    without 

served  meanwhile.   See  also  last  clause  prejudice,  &c.    See  also  paragraphs 

in  Form  No.  43,  at  p.  310,  for  an  ex-  137,  128,  pp.  169,  170  {dbcme),  as  to 

ample  of  leave  granted  to  serve  an  ex-  when  adjournments  are  allowable,  and 
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*^6        day  of  ,18     ,  same  hour  and  place,  with  leave  to 

the  [plaintiff]  to  serve  additional  papers  in  support  of  the 
motion,  on  or  before  the  day  of  ,  18    ,  and  the 

injunction  to  remain  in  full  force  until  an  order  is  duly  entered 
herein  dissolving  the  same. 

[Date,  signature,  cfcc,  as  in  Form  JVo.  88,  _p.  291.J 

Forni  No.  105. 

Order  of  adjournment,  after  appearance ;   with  continuance  of  ap- 
pointment of  receiver  and  injunction  meanwhile.* 

[Caption  as  in  last  Fwrm.^ 

The  motion  to  continue  the  appointment  of  the  receiver 
heretofore  made  in  this  action,  coming  on  this  day  for  argument, 
and  the  parties  on  both  sides  appearing  by  counsel,  it  is  or- 
dered that  the  said  motion  stand  over  to  the         day  of 
next,  at  o'clock,  a.  m.,  and  in  the  meantime,  and  until  the 

hearing  and  decision  of  the  said  motion,  the  appointment  of 
receiver  heretofore  made  is  confirmed  and  continued,  and  the 
injunctions  issued  herein  are  continued  and  confirmed. 

{Date,  signature,  &o.,  as  in  Form  No.  88,  p.  291.J 

Form  No.  106. 

Order  of  adjournment ''  on  objection  to  jurisdiction,  and  continuing  in- 
junction, &c. 

[Caption  {unless  the  order  is  indorsed  njpon  the  motion  papers) 

as  in  Form  No.  74  or  16,  jpp.   283,  284,  according  to 

motion^ 

The  order  to  show  cause  herein  coming  on  to  be  heard,  and 
M.  E".,  Esq.,  of  counsel  for  the  plaintiff,  appearing  in  support 
of  the  motion,  and  O.  P.,  Esq.,  of  counsel  for  some  of  the 
defendants,  being  now  present,  for  the  sole  purpose  ^  of  object- 
ing that  there  is  no  court  now  in  session,  and  that  the  justice 
present  has  no  jurisdiction  to  make  any  order,  and  protesting 
on  that  ground  against  any  order  being  now  made  : 

Ordered,  that  the  said  order  to  show  cause  on  this  day,  and 
the  hearing  thereof,  be  and  is  hereby  postponed  to  the  special 
term  of  this  court,  to  be  held  on  the  day  of  ,  at  the 

[City  Hall],  in  the  city  of  ;  and  in  the  meantime,  and 

as  to  reservation  of  objections  upon         '  See  last  note. 

adjournment.    See  Forms  Nos.  48,  49,  "  See  last  note  but  one. 

■pp.  311, 312,  for  stipulations  extending  '  See  paragraphs  34  and  33,  on 

time  fixed  by  notice  or  order  to  show  pages  118  and  355  {above). 

cause,  for  hearing  the  motion. 
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until  the  hearing  and  decision  of  the  said  matter,  it  is  further 
OEDEEED,  that  the  said  injunction  continue  in  force  against  all 
the  defendants,  and  that  the  defendants  not  yet  served  show 
cause  why  they  should  not  be  restrained  and  enjoined  as  stated 
in  said  order,  a  copy  of  which  is  to  be  served  herewith  at  least 
four  days  before  said  term. 

\_Date,  signature,  die,  as  in  Form  No.  S8,  j?.  291. J 

Form    No.    107. 

Clause  (in  an  order  denying  a  motion)  vacating  a  previous  stay.' 

Oedeeed,  that  the  said  motion  to  vacate  said  judgment  be, 
and  the  same  is,  hereby  denied ;  and  the  stay  of  proceedings 
granted  to  the  defendants  herein  by  order,  dated  ,18     , 

be,  and  the  same  is,  hereby  vacated  and  set  aside  [with,  &c.]. 

Form    No.    108. 

Order  by  the  court  to  show  cause  ^  why  a  judge's^  order  should  not 
be  vacated ;  with  stay  meanwhile.  ■* 

[Caption  as  in  Form  No.  74,  f.  283.] 

Upon  the  annexed  affidavits  of  A.  B.  [the  plaintiff],  and  C. 
D.  [his  attorney],  respectively  verified  the  day  of  , 

18     ,  and  ,  and  on  the  order,  also  annexed  [and  if  the 

order  to  show  cause  ie  obtained  hy  one  not  a  party,  add]  and 
upon  motion  of  H.  &  W.,  attorneys  for  M.  N.,  it  is 

Oedeeed,  that  A.  B.,  plaintiff  above  named  [and  the  sheriff 
of  the  city  and  county  of  ],  or  their  attorneys,  show  cause 

before  this  court  [or,  in  first  depa/rtment,  may  say,  before  a 
justice  of  this  court,  at  chambers],  at  a  special  term,  on  the 
day  of  ,  18     ,  at  o'clock  in  the  noon  on  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  an  order 
should  not  be  made  vacating  and  setting  aside  the  order  herein 
made  on  the        day  of  ,  18     ,  of  which  a  copy  is  hereto 

annexed,  and  for  such  other  and  further  relief  in  the  premises 
as  may  be  just  [with  costs  of  this  motion],  and  meantime,  and 
until  the  further  order  of  this  court,  the  ,  its  officers, 

servants  and  agents  are  restrained  and  enjoined  from  parting  or 
interfering  with  said  amount  of  ,  in  the  papers  hereto 

annexed  mentioned,  claimed  to  belong  to  J.  E.  P.,  defendant, 

'  See  paragraph  47,  p.  261  {ahom\  124, 137  (ahcme),  as  to  where  to  move 

'  See  paragraphs  105-111,  pp.  160-  to  vacate  a  judge's  order. 
163  ((zSow),  as  to  orders  to  show  cause         ''  Sustained  by  the  Court  of  Appeals 

generally.  in  West  Side  Bank  v.  Pugsley,  13  Ahi. 

3  See   paragraphs  33,  36,  38,  pp.  Pr.,  N.  S.,  38;  s.  c,  47  #.  T.,  368. 
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and  the  plaintiffs,  their  officers,  agents  and  servants,  and  the 
said  _  sheriff,  his   deputies   and   attorneys,   are   restrained  and 
enjoined  from  further  proceedings  under  said  order  of  the 
day  of 

Enter, 

{Initials  and  title  of  presiding  judge.] 


Form  No.  109. 

Order  to  show  cause  why  previous  order  opening  default  should  not 
be  declared  to  have  been  waived.^ 

At  a  Special  Term  [cfec,  as  in  Form  JS'o.  74, 
j^.  283  ;  or,  ij'  in  first  district,  may  he 
judges  order]. 

[Title  of  cause.] 

Upon  the  annexed  affidavit  of  C.  B.  B.,  and  upon  [all  the 
proceedings  in  this  action^],  it  is 

Oedeked,  that  the  plaintiff  in  this  action  show  cause  be- 
fore a  special  term  of  this  court  to  be  held  at  [the  court  house 
in  ],  onthe  day  of  ,18    ,  at        o'clock  in  the 

forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  the 
right  and  privilege  given  to  the  plaintiff  by  the  order  entered 
in  this  action  on  the  day  of  ,  18     ,  of  [vacating  and 

setting  aside  the  judgment  entered  herein  on  the  day  of 

,  18  ],  upon  the  terms  and  conditions  specified  in  said 
order,  should  not  be  declared  to  be  waived  and  abandoned  by 
the  plaintiff  by  reason  of  his  failure  to  comply  with  said  terms 
and  conditions  ;  and  why  the  plaintiff  should  not  be  perpetu- 
ally stayed  and  enjoined  from  serving  the  said  order  and  from 
taking  any  proceedings  thereunder;  or  why  the  defendant 
should  not  have  such  other  or  further  relief  as  may  be  just 
[with  the  costs  of  this  motion]. 

And  meantime,  and  until  the  hearing  and  decision  of  the 
motion  hereon,  all  proceedings  on  the  part  of  the  plaintiff  are 
hereby  stayed. 

Service  of  this  order  on  or  before  ,  18    ,  shall  be 

sufficient. 

[Date,  signature,  <&c.,  as  in  Form  JVo.  88,  p.  291.] 


1 


'  See  paragraph  42,  p.  259  (above),         '  They  should  be  specified  instead 
as  to  enforcing  a  conditional  order.        of  thus  mentioned. 
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Form  No.  110. 

Order  on  notice  declaring  previous  order  opening  default  to  have 
been  waived  by  non-performance  of  condition."' 

\Ga{ption  as  in  Form  No.  74  or  76,  jpp.  283,  284,  according 
to  motion?^ 

\_After  recitals  ^]  Oedeeed,  that  the  said  motion  be  and  is 
hereby  granted  with  ten  dollars  costs ;  and  the  plaintiff  in  this 
action  is  hereby  declared  and  adjudged  to  have  waived  and 
abandoned  the  right  and  privilege  given  to  him  by  the  order 
made  and  entered  in  this  action  on  the         day  of  j  18     , 

of  vacating  and  setting  aside  the  judgment  entered  herein  on 
the  day  of  ,  18     ,  by  reason  of  the  failure  of  said 

plaintiff  to  serve  the  said  order  upon  the  defendant's  attor- 
neys, and  to  comply  with  the  terms  and  conditions^  of  said 
order  within  a  reasonable  time  after  the  entry  thereof. 

And  it  is  further  oedeeed,  that  all  further  proceedings  by 
or  on  behalf  of  the  said  plaintiff  under  the  said  order  of  , 

18    ,  be  and  are  hereby  perpetually  stayed  and  enjoined. 

[Date,  cfec,  as  in  Form  No.  88,  jp.  291.J 


Form  No.  111. 
Order  amending  order  to  show  cause,  and  granting  motion.^ 

\_Captimi  as  in  Form  No.  74  or  76,  _^.  283,  284.J 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  J  18     ,  and  the  order  to  show  cause  granted 

thereon ;  and  Gr.  B.  G.,  of  counsel  for  defendant  Gr.,  having 
appeared  on  the  return  of  said  order  to  show  cause  herein,  and 
taken  the  objections  that  the  motion  upon  said  order  to  show 
cause  is  not  upon  the  pleadings  and  proceedings  in  this  ac- 
tion, because  they  were  not  mentioned  in  said  order  to  show 


'  Adapted  from  an  order  in  the  '  For  examples  of  recitals  see  Form 

case  of  Harris  v.  Van  Wagenen,  14  TF".  No.  81,  p.  285. 
Big.,  212;  but  on  appeal  the  order         ^  See  note  1,  page  301  {above). 
was  held,  though  otherwise  sustain-         *  See  paragraph  73,  p.  273  {abow), 

able,   to   be   erroneous   because   an  as  to  amending  an  order, 
agreement  of  counsel  was  shown  con- 
senting to  the  delay. 
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cause,  and  because  the  affidavits  do  not  show  facts  sufficient 
to  entitle  plaintiff  to  judgment,  and  the  court  having  there- 
upon directed  that  said  order  to  show  cause  be  amended  and 
that  said  motion  be  heard  upon  the  pleadings  and  proceedings ; 
and  counsel  for  defendant  G.  having  objected  to  such  amend- 
ment as  irregular  and  beyond  the  power  of  the  court  in  such 
case,  and  having  been  heard  in  support  of  such  objection,  and 
the  court_ having  considered  the  same; 

Now  it  is  OEDEKED,  that  said  order  to  show  cause  be  and 
the  same  hereby  is  amended  by  inserting  at  the  beginning 
thereof  the  words  "  on  the  pleadings  and  proceedings  in  the 
above  entitled  action." 

And  on  the  pleadings  and  proceedings  in  the  above  enti- 
tled action,  and  the  said  order  to  show  cause,  and  after  hearing 
M.  JST..  Esq.,  in  support  of  said  motion,  and  G.  B.  G.,  Esq.,  of 
counsel  for  defendant  G.,  opposed  to  the  motion,  no  other  de- 
fendant appearing  or  opposing ;  and,  on  motion  of  J.  S.  D., 
Esq.,  attorney  for  plaintiff : 

Ordered,  that  the  plaintiff  [have  judgment  for  the  relief 
demanded  in  the  complaint  against  the  defendant,  J.  G.,  upon 
his  answer  as  denying  no  material  allegation  of  the  complaint 
and  as  frivolous,  arid  that  it  be,  and  it  is  hereby  referred  to  F. 
B.  v.,  Esq.,  a  counselor  of  this  court,  to  compute  and  ascer- 
tain the  amount  due  upon  the  bond  described  in  the  com- 
plaint herein]. 

[Date,  diG.,  as  in  Form  No.  88,  p.  291.] 


Form  No.  112. 
Notice  of  settlement  of  order.^ 

Please  take  notice  that  the  within  proposed  order  will  be 
submitted  to  Hon.  A.  E.  L.,  at  the  chambers  of  this  court,  at  the 
court  house,  New  York  city,  on  the  day  of  j  18     , 

at        A.  M.,  for  settlement. 

\i>au:\ 

[Address]  To  , 

Attorney  for  [adverse  parti/']. 


[Indorse  upon,  or  annex  to,  proposed  order.] 


They  should  be  specified.  as  to  the  right  of  an  unsuccessful  party 

■  See  paragraph  67,  p.  369  {a^ove),    to  a  notice  of  settlement,  &c. 
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Form  No.  113. 
Notice*  of  entry ^  of  order. 

[  Usually  written  under  tJie  indorsement  of  title  on  the  hacTc 
of  the  copy  order^  Please  take  notice  that  an  order,  of  which 
the  within  is  a  copy,  was  this  day  duly  entered  in  the  office  of 
the  clerk  of  this  court  [or,  of  the  county  of  ]. 

[Date.'\  [Signature  and  office  address  of] 

Attorney  for 
[Address]  To  , 

Attorney  for 

Form  No.  114. 

Clause  in  an  order  directing  its  entry  in  another  county ;'  or  nunc 
pro  tunc,*  or  both.. 

It  is  further  oedeeed,  that  this  order  be  entered  [and  that 
the  affidavits  of  W.  B.  H.  and  J.  P.  K.,  thereto  annexed,  be 
filed  ^]  in  the  office  of  the  clerk  of  the  [city  and  county  of  New 
York]  in  which  county  this  action  is  triable  [or,  if  desired  to 
enter  the  order  nwno  jpro  inmc,  then  substitute  or  add :]  nunc 
p7'0  tunc  as  of  the  day  of  ,  18     . 

[  Under  an  order  of  court  with  such  a  clause,  take  from,  the 
clerk  a  certified  copy  of  the  minutes,  showing  what  papers  were 
read  or  tised,  with  a  note  of  the  decision  properly  certified,  and 
file  the  same  where  directed  in  the  order^] 

Form  No.  115. 

Order  compelling  entry '  of  a  judge's  order  made  out  of  court,  or 
the  filing  '  of  papers. " 

[Caption  as  in  Form  No.  74  or  76,  pp.  283,  284.] 

It  appearing  to  my  satisfaction  [or,  to  the  satisfaction  of  the 

See  paragraph  70,  pp.  370,  371  the  order,  because  it  is  the  duty  of  the 

B«),  as  to  giving  notice  of  the  en-  clerk  to  refuse  to  enter  the  order  un- 

try  of  an  order,  c&c.    See,  also,  para-  less  the  afBdavits  are  filed  with  it.    N. 

graph  167,  pp.  187,  188  (abom),  as  to  Y.  Oen.  Mule  No.  3.  of  1884 

who  must  watch  for  a  decision,  and  '  N.  T.  Gen.  Bule'Ho.  3,  of  1884. 

take  notice  of  it.  '  See  paragraph  68,  p.  367  (above). 

^  See  paragraphs  59-64,  pp.  365-  as  to  compelling  the  entry  of  an  order 

267,  for  rules  governing  the  entry  of  generally. 

orders  generally.  '  For  the  rule  as  to  filing  motion 

2  See  paragraph  63,  p.  266  (above),  papers,  and  the  effect  of  neglecting  to 

as  to  where  an  order  should  be  entered,  do  so,  see  paragraphs  65  and  66,  page 

*  See  note  1  on  next  page  (below).  368  (above).    On  the  general  subject 

^  The  clause  in  these  brackets  is  of  filing  and  file  marks,  see  Article  XI, 

unnecessary  if  the  affidavits  are  prop-  pages  85-93  of  this  Volume. 

erly  mentioned  in  the  minutes  or  in         '  See  paragraph  8,  page  89  of  this 
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court]  from  the  affidavit  of  A.  B.,  attorney  for  the  defendant 
[or  other  parti/],  verified  on  the  day  of  ,  18    ,  and 

from  the  certificate  of  the  clerk  of  this  court  dated  on  the 
day  of  ,  18     ,  that  the  order  of  arrest  [or  other  order] 

granted  in  this  action  by  me  [or,  by  this  court]  on  the  day 
«^  J  18     ,  and  the  [complaint  and  affidavits  of  A.  B.  and 

C.  D.,_  verified  on  the  day  of  ,  18    ],  upon  which 

the  said  order  of  veas  granted,  have  not  been  entered 

[and  filed],  I  do  hereby  order  and  direct  [or,  it  is  hereby  or- 
dered] that  the  plaintiff  [or,  defendant]  enter  said  order  [and 
file  said  papers]  with  the  clerk  of  this  court  within  days 

after  the  service  of  a  copy  of  this  order. 

[Date,  signature,  cfec,  as  in  Form  No.  88,  p.  291,] 

[Under  JST.  Y.  Code  Cm.  Pro.,  §1304,  this  order,  when 
made  for  entry  of  a  judge's  order,  may  he  made  hy  the  judge 
who  made  the  original  order,  or,  in  his  absenee,  hy  a  judge  of 
the  court  to  which  an  appeal  from  the  order  may  he  taken.] 

Form  No.  116. 
Notice  of  motion,  or  order,  to  enter  order  nunc  pro  tunc,'-' 

[Notice  of  Motion  as  in  Form  No.  30,  p.  197,  or  Order 
to  Show  Cause  as  in  Form  No.  43,  p.  209,  inserUng  as,  relief 
sought:]  That  the  order  made  herein,  dated  on  the  day 

of  )  IS    ,  which  has  been  drawn  up,  but  by  mistake 

omitted  to  be  entered  [within  the  time  limited  therefor  by  the 
rules  of  this  court],  may  be  entered  nunc  pro  tunc  as  of  said 
last  mentioned  date  [or,  as  of  the  day  of  ,  18    ]. 

Form  No.  117. 
Notice  of  motion  to  resettle  order,  specifying  desired  corrections.  ^ 

[Title  of  court  and  cause.] 

Please  take  notice  that  upon  [the  affidavit,  a  copy  of  which 

Volume,  as  to  compelling  the  filing  of         '  As  to  when  and  where  to  move 

papers  generally.  for  a  resettlement,  &c.,  see  paragraph 

'  As  to  when  an  order  may  be  en-  73,  p.  371  {above).    See,  also,  para- 

tered  nunc  pro  tunc  and  limitations  graph  41,  p.  188,  as  to  what  Judge  or 

cf  the  power  so  to  do,  see  paragraphs  court  to  move  before,  in  accordance 

20,  64,  68  and  74,  pages  246,  247,  267,  with  the  principles  laid  down  in  para- 

270and273(»SoDe).  As  to  filing  papers  graphs  33-35,  38,.  39,  pages  184t128. 

nunc  pro  tunc,  see  paragraph  10,  p.  89,  of  this  Volume, 
and  paragraph  66,  p.  368  («6ow). 

Vol.  I.— 30 
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is  herewith  served  npon  you],  application  will  be  made  to  this 
court,  at  a  special  [or,  general]  term  thereof,  to  be  held  [at  the 
city  hall,  or,  county  court  house],  in  the  [town]  of  ,  on 

the  day  of  ,  18     ,  at  the  opening  of  the  court  [or, 

at  o'clock  in  the        noon],  or  as  soon  thereafter  as  coun- 

sel can  be  heard  [or,  if  the  wpplication  is  to  a  judge  and  not  to 
the  court,  to  Hon.  J.  K.,  a  judge  of  the  cciurt  at  , 

in  ,  on  the  day  of  ,  18     ,  at  o'clock 

in  the  noon]  for  an  order  resettling  the  order  entered  here- 
in on  the  day  of  ,  18  ,  by  striking  out  the  recital 
in  said  order,  of  the  affidavit  of  defendant's  attorney  alleged  to 
have  been  used  on  said  motion  in  defendant's  behalf  ;  and  by 
reciting  in  said  order  the  preliminary  objections  taken  by 
plaintiff  on  the  hearing  of  said  motion  as  specified  in  the  an- 
nexed affidavit  of  ,  verified  the  inst. ;  and  by  in- 
serting after  the  word  "  Fiske  "  on  the  line  thereof,  the 
following :  "  and  the  appeal  book  and  case  on  appeal  in  this  ac- 
tion now  on  file,"  and  by  striking  out  the  costs  on  the  ground 
that  the  same  were  inserted  by  defendant's  attorney  without 
the  authority  of  the  justice,  and  against  the  decision ;  and  for 
such  other  or  further  relief  as  may  be  just  [with  costs  of  this 
motion]. 

[Bate.']  [Signature  a/nd  office  address  of], 

Attorney  for  [moving  j'^^^^- 

[Address]  To  , 

Attorney  for  [ad/oerse  party]. 


Form  ISTo.  118. 
Notice  of  motion  to  resettle  order  to  conform  to  a  proposed  order.  ^ 

\_Title  of  court  and  cause.] 

Please  take  notice  that  [upon  the  affidavit,  a  copy  of  which 
is  herewith  served  upon  you]  application  will  be  made  to  this 
court,  at  a  special  [or,  general]  term  thereof,  to  be  held  at  [the 
city  hall,  or,  county  court  house],  in  the  [town]  of  ,  on 

the  day  of  j  18    ,  at  the  opening  of  the  court,  [or, 

at  o'clock  in  the        noon],  or  as  soon  thereafter  as  coun- 

sel can  be  heard  [or,  if  the  application  is  to  a  judge  and  not  to 
the  court,  to  Hon.  J.  K.,  a  judge  of  the  court  at  , 

in  ,  on  the  day  of  >  18    ,  at  o'clock 


'  See  note  3  on  page  305  (above). 
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in  the  noon],  for  a  resettlement  of  tte  order  made  herein, 

so  that  the  same  shall  conform  to  the  annexed  [w,  within  pro- 
posed] order  [state  irregularity  if  relied  on]  or  for  such  other 
or  further  relief  as  may  be  just  [with  costs  of  this  motion]. 
[Date.]  [Signature  and  office  address  of], 

Attorney  for  [moving  jparty]. 

[Address]  To  , 

Attorney  for  [adverse  party], 

[Indorse  upon  or  an/nex proposed  Form  of  order.] 


Form  No.  119. 
Order  to  show  caase  why  order  should  not  be  resettled'  generally.^ 

[Caption  as  in  Form  No.  74  w  16, pp.  283,  284.] 

Upon  the  affidavit  of  E.  S.  M.,  verified  on  the  day  of 

,18    ,  the  order  to  show  cause,  granted  by  Justice  D. 
on  the  day  of  ,  18    ,  and  the  affidavit  of  E.  S.  M., 

on  which  it  was  granted,  the  notice  of  motion  to  vacate  the  at- 
tachment, issued  herein,  the  orders  vacating  such  attachment, 
dated  the  day  of  ,  18    ,  respectively  marked  D  and 

E,  all  of  which  papers  are  hereto  annexed ;  and  on  motion  of 
C.  B.  [appearing  specially  ^  for  this  motion],  let  the  plaintiff 
show  cause  before  me  [or,  this  court,  at  a  special  term  thereof, 
to  be  held]  at  chambers,  at  the  court  house,  in  the  city  of  [New 
York],  on  the  day  of  ?  18    ,  at  o'clock  in  the 

forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  the 
order,  dated  ,  18     ,  should  not  be  resettled  nu^o  pro 

tunc  *  [on  the  ground  of  irregularity  in  the  entry  of  said  order 
without  notice  of  settlement  %  and  why  such  other  or  further 
order  should  not  be  made  as  may  be  just.  Service  of  a  copy  of 
this  order  before  the  day  of  j  18    5  will  be  suf- 

ficient. 

[Date,  signatm/re,  <&c.,  as  vn  Form  JFo.  88,  p.  291,  aiove.] 


■  See  note  2,  page  305  (above).  "  See  note  3,  page  399  (above). 

5  This  Form  is  not  desirable  ex-         *  See  note  1,  page  305  (above). 
cept  where  the   settlement  waa   so         ^  See  paragraph  67,  p.  269  (above), 

wholly  wrong  that  the  party  is  clearly  as  to  the  right  to  a  settlement  and 

not  called  on  to  disclose  his  amend-  notice  thereof, 
ments. 
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Form  No.  120. 
Notice  of  motion  for  resettlement  generally,'  or  leave  to  renew.' 

\_Title  of  court  and  cause.'] 

Please  take  notice  that  1  sliall  apply  to '  Mr.  Justice  B.,  on 
the  day  of  inst.,  on  the  within  affidavit,  for  a 

resettlement  of  the  order  for  herein,  or  for  leave  to  renew 

the  motion. 

[^Date.]  [^Signature  and  office  address  of], 

Attorney  for 

[Address]  To  , 

Attorney  for 


Form  No.  121. 
Indorsement  on  retnming  notice  of  resettlement  as  irregolar.* 

The  within  notice,  served  this  day  at  4.50  o'clock  p.  m.,  is 
returned  because : 

1st.  It  is  insufficient  as  to  time.     See  §  Y80,  Code. 

2d.  The  matters  concerning  which  "  resettlement "  is  de- 
sired are  not  stated. 

3d.  The  order  entered  is  in  strict  conformity  with  the 
decision. 

[Date.]  [Signature  arid  address  of], 

Attorney  for  ; 

[Address]  To  , 

Attorney  for 

[Keep  a  copy  and  proof  of  service.] 

'  See  note  3,  page  307  {above).  order  granting  leave  to  renew  an  ap- 

'  See  Forms  No.  64  and  65,  page  plication  for  leave.    For  rules  gov- 

218  {flbow\  for  examples  of  notice  of  erning  renewals  generally,  and  when, 

motion  for  leave  to  renew,  and  notice  and  where,  and  how  to  apply  for  leave 

of  renewed  motion  if  leave  he  allowed,  to  renew,  &c.,  see  pages  190-196  of 

See  Form  No.   136,   p.   316  {below),  this  Volume, 
for  an  order  to  show  cause  why  party         ^  See  note  2,  page  305  {above). 
shoiild  not  have  leave  to  renew,  wi&         ''  See  paragraph  13,  p.  237  (above). 

stay  meanwhile.    See  Forms  Nos.  138  See  also  paragraph  3,  at  p.  78  {above), 

and  139,  p.  317  (fielow),  for  orders  as    to    returning    defective    copies 

granting   leave   to   renew;   and  see  promptly,  with  notice  of  specific  ob- 

Form  JNo,  66,  p.  218  {above),  for  an  jection  thereto. 
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Form  No.  122. 
Order  of  resettlement '  by  consent.^ 

{Ca/plAon  as  in  Form  ifo.  74  or  7Q,j>p.  283,  284,  according  to 
motion.] 

On  reading  and  filing  the  consent  of  M.  JS".,  attorney  for 
the  ,  dated  the         day  of  ,  18     ,  and  upon  reading 

the  order  therein  referred  to,  entered  herein  on  the  day  of' 
,  18     ,  and  on  motion  of  O.  P.,  attorney  for  : 

Okdeeed,  that  said  order  be  resettled  by  reciting  therein  as 
read  on  the  motion  on  which  said  order  was  made,  and  as  filed, 
the  following  papers  referred  to  in  said  consent  {designatmg 
them']. 

{Date,  signature,  c&c,  as  in  Form  No.  88,^.  291.J 

Form  No.  123. 
Order  resettling  order;  full  Form.' 

\_Oa{ption  as  in  Form  No.  74  or  76,  jpjp.  283,  284. J 

A  motion  having  heretofore  been  made  to  resettle  the  order 
made  herein,  bearing  date  the        day  of  ,18    [vacating 

the  order  of  arrest],  in  this  action,  and  the  said  motion  duly 
coming  on  to  be  heard  ;  Now,  oa  reading  and  filing  the  notice 
of  motion  for  resettlement  \adtii  other  papers  if  a/ny],  and 
hearing  L.  J,  G.,  Esq.,  of  counsel  for  plaintiffs,  in  favor  of 
the  motion,  and  Mr.  D.  opposed,  and  on  motion  of  C.  W.  D., 
attorney  for  the  , 

Oedeeed,  that  the  said  order  of  ,  18  ,  be  and  the  same 
hereby  is  resettled  so  as  to  read  as  follows  \_here  insert  fresh 
order  at  full  length,  thus]  : 

[Name  of]  court  [or,  if  a  court  order]  : — At  a  special  term 

[cfec,  as  in  Form 
No.  74,  _p.  283.] 
[Title  of  cause.] 

On  reading  and  filing  [an^  so  on  to  the  end  of  the  order 
as  resettled]. 

[Bate,  signature,  die,  as  in  Form  No.  88,^.  291.J 


>  See  paragraph  73,  p.  371  {aiove).         '  See  paragraph  73,  p.  371  {above), 

^  That  an  order  by  consent  cannot  as  to  its  being  the  better  practice  to 

be  modified  or  resettled  in  an  essential  recite  at  length  the  order  as  resettled, 

part  without  the  assent  of  both  par-  &c. 

ties,  see  paragraph  75,  p.  373  (above). 
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Form  No.  124. 
Order  resettling '  ordef  ing  part  of  an  order  contiuuiug  an  injunction. 

[Captimi  as  m  Form  No.  1i  or  76,  ^.  283,  284,  according 
to  motion^ 

The  defendants,  S.,  J.,  H.,  B.,  and  The  National  Bank  of 
North  America,  of  P.,  having  moved  to  resettle  the  order 
entered  in  this  action  on  the         daj  of  j  18     ,  npon  the 

papers  upon  which  said  order  was  made ;  Now,  after  hearing 
Mr.  S.,  in  favor  of  said  motion,  and  Mr.  N.,  opposed : 

Oedeeed,  that  the  said  order  be,  and  it  is  hereby  resettled  so 
as  to  read  after  the  recitals  thereof,  as  follows  : 

Oedeeed,  that  the  said  injunction  be,  and  the  same  hereby 
is  continued  \&gI\. 

[I)ate,  signature,  c&c,  as  in  Form  JVo.  88,^.  291. j 

Form  No.  125. 

Order  resettling  by  directing  amendment"  of  previous  order,  without 
prejudice,  and  on  condition  of  facilitating  review  on  appeal. 

[Caption  as  in  Form  No.  74  or  1<6,pp.  283,  284  {above)I\ 

This  motion  for  the  resettlement  of  an  order  allowing  the 
plaintiff  to  amend  the  complaint  herein,  by  inserting  in  said 
order,  made  and  entered  in  this  action,  the  day  of  , 

18  ,  after  the  word  ''  Fiske,"  in  the  first  line  thereof,  the 
following — "  and  the  Appeal  Book  and  case  on  appeal  in  this 
action  now  on  file,"  coming  on  to  be  heard  ;  now, 

On  reading  and  filing  the  affidavit  of  H.  F.,  dated     .  , 

18  ,  and  the  notice  of  this  motion  dated  upon  the  same  day 
thereto  attached,  with  due  proof  of  service  thereof,  and  on 
reading  the  printed  Appeal  Book,  on  the  first  appeal  herein,  on 
file  in  the  office  of  the  clerk  of  this  court,  these  being  read  on 
the  part  of  the  plaintiff ;  and  on  reading  and  filing  the  affidavit 
of  J.  H.  D.,  dated  ,  18     ,  and  on  reading  the  judgment 

roll  in  this  action,  containing  therein  the  order  of  ,  18     , 

which  is  sought  to  be  resettled  upon  this  motion,  and  the  mo- 
tion papers  used  upon  the  motion  for  said  order  now  sought  to 
be  resettled,  these  being  read  on  the  part  of  defendant ; 

And  on  hearing  H.  F.,  Esq.,  of  counsel  for  the  plaintiff",  in 
favor  of  this  motion,  and  J.  H.  D.,  of  counsel  for  defendants 
in  opposition,  and  on  motion  of  M.  N.,  attorney  for  plaintiff : 

'  See  paragraph  72,  p.  371  {above),    judge  to    amend  an  order  and  the 
'  See   paragraphs   73-75,    p.  273    limits  thereof. 
(above),  as  to  the  power  of  the  court  or 
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Oedeeed,  that  the  said  order  herein,  dated  18 

permitting  an  amendment  to  the  complaint  in  this  action,  be 
amended  and  resettled  nvmo  pro  tuno,^&a  of  said  last  men- 
tioned date,  by  inserting,  after  the  word  "  Fiske,"  in  the  first 
line  thereof,  the  following:  "And  the  Appeal  Book  or  case  on 
appeal  in  this  action  now  on  file."  Upon  condition,  however 
that  such  resettlement  shall  be  without  prejudice  to  the 
defendants'  right  to  have  this  order,  as  resettled,  reviewed  upon 
the  appeal  from  said  order,  as  the  same  was  entered  on  the 
day  of  ,  18     ,  and  without  prejudice  to  the  appeal  here- 

tofore taken  from  the  judgment  rendered  in  this  action.  And 
upon  the  condition  that  the  defendants  shall  not  be  compelled 
to  reprint  the  Appeal  Book  in  order  to  have  this  order  re- 
viewed. 

[Date,  signature,  die,  as  in  Form  No.  88,  p.  291. J 


Form  No.  126. 

Direction  in  order  of  resettlement  that  correction  be  made  in  original 
ordnr  pending  appeal,  without  prejudice,  &c. 

[  Where  order  is  not  recited  at  length?']  And  the  clerk  of 
this  court  is  hereby  directed  to  alter  the  said  order  as  above. 
The  present  order  being  without  prejudice  to  the  appeal  now 
pending  from  the  order  as  originally  entered,  and  without 
prejudice  to  any  motion  that  defendant  may  be  advised  to  make 
in  reference  to  said  appeal,  the  papers  on  said  appeal  to  remain 
valid  upon  a  modification  of  the  order  appealed  from  being 
made  in  accordance  with  the  resettlement  hereby  made. 


Form  No.  127. 

Clause  in  order  resettling  an  order  settled  or  made  but  not  en- 
tered. 

[Add  at  end  of  order  as  resettled:']  This  order  is  a  reset- 
tlement of  an  order  made  and  settled  herein  by  [Hon.  A.  E..  L.], 
on  the        day  of  ,  18     ,  and  is  hereby  substituted  instead 

of  said  order  of  that  date  [and  is  to  be  entered  as  of  that  date 
nunc  pro  tunc^]. 

'  See  note  1,  page  305  {above).  ^  See  paragraph  68,  p.  270  {above), 

^  See  paragraph  78,  p.  371  {above),    for  a    qualification    of   the    general 
as  to  reciting  at  length.  power  to  enter  nunc  pro  tuna. 
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Form  No.  128. 
Order  denying  motion  for  resettlement. 

[Caption  as  in  Form  Wo.  H  or  1Q,jpjp.  283,  284  {above).'] 

A  motion  having  been  made  by  the  defendant  for  a 
resettlement  of  the  order  [denying  his  motion  for  leave  to 
serve  supplemental  answer  herein],  entered  on  the  inst. 

[dow  on  reading  and  filing  the  afiidavit  of  M.  N.,  in  support  of 
said  motion,  verified  the  day  of  ,  18      ,  and  the 

affidavit  of  O.  P.,  verified  the  day  of  ,  18      ,  in 

opposition,  and],  after  hearing  W.  H.,  Esq.,  of  counsel  for  the 
defendant,  in  favor  thereof,  and  T.  A.,  Esq.,  of  counsel  for 
plaintiffs,  in  opposition : 

Obdeeed,  that  the  said  motion  for  resettlement  be,  and  the 
same  hereby  is  denied,  and  that  said  order  stand  in  all  things 
confirmed. 

[Date,  signature,  <&c.,  as  in  ForTn  No.  %%,jp.  291.J 


Form  No.  129. 

Order  denying  motion  to  resettle,  and  interpreting  the  former 

order. 

{Caption  as  in  Form  No.  74  or  Y6,  ^.  283,  284,  accordvng  to 
Tuotion.'] 

[After  recitals^]  Oedeeed,  that  said  motion  to  modify  or 
resettle  the  order  entered  in  this  action  on  ,  18     ,  be, 

and  the  same  is  hereby,  in  all  respects,  denied  [and  the  taxation 
of  the  costs  herein  by  the  clerk  of  this  court,  under  said  order, 
be,  and  the  same  is  hereby,  affirmed],  and  that  the  true  intent 
and  meaning  of  said  order  is  that  defendant  may  amend  its  an- 
swer on  payment  of  the  costs,  as  adjusted  by  the  clerk,  at  the 
sum  of  ,  and  excluding  the  costs  of  plaintiffs  appeal 

herein  to  the.  general  term,  and  all  other  costs  of  motions 
heretofore  made  in  this  action,  which,  by  the  terms  of  the 
orders  awarding  them,  were  directed  to  abide  the  event  of  the 
action. 

[Date,  signature,  <&o.,  as  in  Form  No.  88,  p.  291.] 
'  For  examples  of  recitals,  see  Form  No.  81,  p.  285  {cibove). 
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Form  No.  130. 

Direction  of  judge  who  has  granted  an  order  to  show  cause,  modi- 
^ing  the  time  of  return. ' 

[Underwritten  on  the  order  to  show    caused   The  above 
order  is  modified  so  as  to  make  it  returnable  to-morrow  at 
A.  M.,  in  place  of  next  day. 

[Date.']  [Signature  of  judge,  with  initials  of  title.] 


Form  No.  131. 
Notice  of  motion  for  reargniment. ' 

[Title  of  court  and  cause.] 

Please  take  notice  that  upon  [the  affidavit,  a  copy  of  which 
is  herewith  served  upon  you],  application  will  be  made  to  this 
court,  at  a  special  [or,  general]  term  thereof,  to  be  held  at 
[the  city  hall,  or,  county  court  house],  in  the  [town]  of  , 

on  the  day  of  ,  18    ,  at  the  opening  of  the  court 

[or,  at  o'clock  in  the  noon],  or  as  soon  thereafter  as 

counsel  can  be  heard  [or,  if  the  a{pplication  is  to  a  judge  and 
not  to  the  court,  to  Hon.  J.  K.,  a  judge  of  the  court 

at  ,  in  ,  on  the  day  of  3  18     ,  at 

o'clock  in  the  noon],  for  an  order  for  a  reargument 

of  the  motion  [designating  motion,  and  ground  for  rearguing], 
or  for  such  other  or  further  relief  as  may  be  just. 

[Date.]  [Signature  and  office  address  of]. 

Attorney  for  [moving party]. 

[Address]  To  , 

Attorney  for  [adverse party]. 


'  In  a  case  where  time  for  service  '  See  Form  No.  63,  p.  318  (above), 

of  the  order  has  not  yet  elapsed ;  but  for  an  example  of  notice  of  motion 

if  elapsed,  then  the  time  specified  for  for  a  rehearing  after  decision   ren- 

service  in  the  order  should  also  he  dered,&c.,  specifying  grounds  of  the 

modified.  motion.  For  the  dCistinction  between  a 

^  That  the  order  itself  should  con-  rehearing  (or  reargument)  and  a  re- 
tain a  clause  restricting  the  time  for  wew  a?,  and  as  to  when,  and  where,  and 
the  service  thereof,  and  that  the  how  to  apply  for  a  rehearing,  see 
length  of  time  is  discretionary,  sub-  paragi'aphs  168-171,  pages  188-190  of 
iect  to  review,  &c.,  see  paragraphs  this  v  olume,  and  cases  there  cited. 
107-109,  pp.  161, 163  of  this  Volume. 
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Form  No.  132. 

Order  to  show  cause  why  motion  should  not  be  reargued,^  and  why 
reargument  should  not  immediately  proceed ;  '^  with  stay  mean- 
while. 

\_CapUon  as  in  Form  No.  74  or  76,^.  283,  284.] 

On  {specifying  papers'],  Ordeeed,  that  defendants  show 
cause  why  the  motions  [to  vacate  the  attachments  granted  here- 
in] should  not  be  reargued  before  me  at  the  chambers  of  this 
court  Lin  Part  I  (Circuit) — or,  before  this  court],  in  the  court 
house,  in  the  city  of  [JSTew  York],  on  the  day  of  , 

18     ,  at  o'clock  in  the  forenoon  of  that  day,  or  as  soon 

thereafter  as  counsel  can  be  heard  [on  the  ground,  cfec] ;  and  why, 
if  reargument  be  granted,  it  should  not  then  and  there  proceed. 

And  it  is  further  ordered  that,  until  the  hearing  and  de- 
termination of  this  rehearing,  the  defendants,  and  each  of  them, 
their  attorneys  and  servants,  be  and  they  are  hereby  stayed 
from  proceeding  in  any  manner,  in  respect  to  such  attachments, 
until  the  further  order  of  this  court. 

Service  hereof,  and  of  the  annexed  affidavits,  if  made  on  or 
before  the  day  of  ,1%     ,  shall  be  sufficient,  and 

service  of  any  additional  papers  or  affidavits  may  be  made  on 
or  before  ,18     . 

[Date,  signatmre,  cfec,  as  in  Form  No.  88,  p.  291,  ahove.] 


Form  No.  133. 
Clause  in  a  new  order  taking  the  place  of  a  former  order. 

And  it  is  further  oedeeed,  that  the  former  order  herein, 
bearing  date  ,18     ,  be  and  the  same  hereby  is  vacated 

and  set  aside,  and  that  this  order  be  entered  timug  pro  tunc^ 
for  and  in  place  thereof. 


'  See  note  3,  page  313  (abow).  ment  may  be  necessary  because  the 

'  That  notice  of  motion  for  leave  argument  for  leave  to  reargue  may 

to  reargue,  and  for  an  immediate  re-  not   involve   the   reargument  itself. 

argument,   upon   such  leave   being  See  paragraph  170.  and  note  1  thereto, 

granted,   may  be   combined  in  one  on  page  190  of  this  Volume. 

notice  or  order  to  show  cause,  and         ^  See  note  3,  p.  311. 

that  in  some  cases  an  actual  reargu- 
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Form  No.  134. 

Order  of  court  amending  a  judge's  order  which  had  been  made  in 
form  of  a  court  order,  by  striking  out  court  caption  and  direction 
to  enter.* 

At  a  Special  Term  [c&c,  as  in  Form 
No.  U,  p.  283]. 

[Title  of  cause.'] 

On  reading  and  filing  the  afiidavit     of  .,  ., 

verified  the  day  of  ?  18     ,  and  on  motion  of 

[cfec]  ;  Oedeeed  :  I.  That  the  order  made  herein  on  the 
day  of  ,  18    ,  and  filed  with  the  clerk  of  this  court,  di- 

recting the  service  of  the  summons  herein  by  publication  on 
certain  of  the  defendants  in  this  action,  be,  and  the  same  here- 
by is,  amended  by  ^  striking  therefrom  all  of  such  order  which 
precedes  the  title  of  the  suit,  and  by  inserting  in  the  place 
thereof  the  words,  "  Supreme  Court,  City  and  County  of  New 

II.  That  the  direction  to  enter  the  said  order  at  the  foot 
thereof,  preceding  the  initials  of  the  justice  granting  the  same, 
be  also  stricken  from  the  said  order.     • 

III.  That  these  amendments  are  to  be  nunc  pro  tunc '  as  of 
the  day  of  j  18  ,  the  day  of  the  granting  of  said 
order,  and  to  be  without  prejudice  to  any  proceedings  had 
thereimder  or  in  said  action. 

Enter, 

[/Signature,  by  initials  of  name 
and  title  of  presiding  judge.] 

'  Sustained  by  Coffin  v.  Lester,  36  ^  See  note  1,  p.  320  (helow). 
Sun,  347,  and  cases  cited.  It  must  In  Georgia,  if,  by  mistake,  a  jus- 
be  made  by  the  court  or  by  the  judge  tice  in  issuing  an  attachment  omits  to 
who  made  the  original  order.  Din-  append  to  his  signature  the  usual  of- 
kelspiel  v.  Levy,  13  id.,  130.  No-  ficial  addendum  (J.  P.)  which  indi- 
tice  of  application  for  such  an  or-  cates  that  his  signature  is  official,  he 
der  is  not  necessary.  Coffin  v.  Les-  may  amend  nunc  pro  tune  in  the  su- 
ter  {above).  perior  court  by  appending  the  letters. 

See,  also,  paragraph  16,   p.   243  The  jurat,  the  court  says,  is  no  part 

{above),  as  to  the  proper  form  of  a  of  the  affidavit;  it  is  only  the  officer's 

judge's  order,  and  that  an  apparent  entry,    and  why   should    it   not   be 

court  order  may  avail  as  a  judge's  amendable?  Murf.  Just.  Prao.,  §3S2, 

order,  if  signed  by  him  as  a  judge.  citing  Dickson  ®.  Thurmond,  57  Oa., 

But  that  an  order  of  a  judge  is  158;  Veal  v.  Perkerson,  47  0-a.,  93. 
not  available  as  a  court  order,  see         '  See  paragraphs  68  and  73-75,  pp. 

paragraph    15,    p.   243    (above).     As  370  and  373  (aiove),  as  to  the  power 

to  the  means  of  determining  to  Which  to  amend  nunc  pro  tunc,  and  the  lim- 

of  these  classes  an  order  of  doubt-  itations  of  such  power.  _  For  other 

ful  character  belongs,  see  also  par-  examples  of  orders  amending  previous 

agraph  11,  pp.  340,  341  (above).  orders,  see  Forms  Nos.  143  and  144, 
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Form  No.  135. 

Order  to  show  cause  why  party  should   not   have  leave  to  submit 
additional  affidavit  and  thereupon  have  reargumeut.  ^ 

[As  in  Form  No.  43,  jp.  209,  inserting,  as  reUef  sought  .•] 
Why  [defendant]  should  not  have  leave  to  submit  an  affidavit 
in  reply  to  W.  B.  H.'s  affidavit  read  upon  the  motion  [for  an 
extra  allowance] ,  and  thereupon  why  said  motion  should  not 
be  reargued,  or  why  defendant  should  not  have  such  other  or 
further  relief  as  may  be  just. 

Form  No.  136. 

Order  to  show  cause  why  motion  should  not  be  reargued '  or  party 
have  leave  to  renew,  ^  with  stay  meanwhile. 

[^As  in  Form  iVi?.  43,  p.  209,  inserting,  as  relief  sought  :'\ 
Why  the  motion  heretofore  made  herein  should  not  be  re- 
argued, or  why  the  said  defendant  should  not  have  leave  to  re- 
new the  motion  [to  vacate  the  attachment  granted  herein  on 
the  day  of  ;  18     ,  and  why  the  said  motion  should 

not  be  then  and  there  heard  on  the  papers  mentioned  herein, 
and  why  said  attachment  should  not  be  vacated  on  the  ground 
[stating  irregularities,  if  any],  or  for  such  other  or  further 
order  as  may  be  just ;  and  in  the  meantime,  and  until  the  hear- 
ing and  decision  of  this  motion,  let  all  proceedings  on  the  part 
of  the  [plaintiffs]  herein  be  stayed. 

Form  No.  137. 

Order  to  show  cause  why  there   should  not  be  a  reargument*  or 
renewal,  °  or  a  stay  pending  appeal. 

[As  vn  Form  JVo.  43,  p.  209,  inserting,  as  relief  sought:'] 
Why  the  said  defendant  shall  not  be  permitted  to  have  a  re- 
argument  of  the  motion  heretofore  made  before  Mr.  Justice  B., 

pp.  319,  320  (below).     See  Form  No.  ^  See  last  note  (above). 

62,  p.  317  of  this  Volume,  for  an  ex-         ^  See  note  2  to  Form  No.  120,  p. 

ample  of  an  order  amending  a  previ-  308  (above). 

ous  affidavit   to    meet  an  objection         ^  See  note  1  (above). 

thereto.  '  See  note  2  to  Form  No.  120,  p. 

'  See  notes  3  and  3,  pages  313  and  308  (above). 
814  (above). 
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or  why  he  be  not  permitted  to  renew  said  motion  upon  new 
papers,  and,  in  ease  said  motions  are  not  granted,  why  a  stay 
of  all  proceedings  on  the  part  of  the  plaintiff,  Iiis  assignee  and 
their  attorneys,  be  not  granted  pending  an  appeal  from  the 
order  of  Mr.  Justice  L.,  referred  to  in  the  annexed  affidavit. 

And  for  the  reasons  set  forth  in  the  annexed  affidavit,  let 
service  of  a  copy  of  this  order  upon  the  attorneys  for  the 
plaintiff  and  his  assignee  in  less  than  eight  days  be  sufficient, 
and  in  the  meanwhile,  and  until  the  hearing  of  this  motion,  let 
all  proceedings  on  the  part  of  said  plaintiff,  his  assignee  and 
their  attorneys  be,  and  the  same  are  hereby  stayed. 

Form  No.  138. 

Order  allowing  reargument  or  renewal  as  moving  party  may  be 

advised.  ^ 

[Caption  as  in  Form  Wo.  74  or  76,j>p.  283,  284.J 

[After  recitals']  Oedbeed,  that  the  defendant,  I.  J.  O.,  be 
permitted  to  reargue  the  motion  heretofore  made  herein  for 
[the  discharge  and  cancellation  from  the  record  of  the  judg- 
ment docketed  herein],  upon  the  original  papers,  or  to  re- 
new said  motion  upon  new  papers,  as  said  defendant  may  be 
advised. 

[Date,  signature,  c&c,  as  in  Form  Ho.  88,^.  291,  abwie.] 


Form  No.  139. 

Order  denying  motion  for  reargument,  but  granting  leave  to  renew 
after  service  of  papers.^ 

[Caption  as  in  Form  No.  74  or  76,  jyp.  283,  284  {dbove).\ 

[After  recitals^]  Oedeeed,  that  the  said  motion  be  and  it 
hereby  is  denied,  but  with  leave  to  [defendant]  to  renew  said 
motion  for  a  reargument  of  the  original  motion  for  [an  extra 
allowance]  upon  service  upon  [plaintiffs']  attorney  of  copies  of 
the  affidavits  which  defendant  proposes  to  read  in  reply  to 
[plaintiffs']  affidavit  read  in  said  original  motion. 

[Date,  signature,  &g.,  as  in  Form:  Wo.  88,^.  291.] 

'  That  the  court  may  allow  either  erally,  pages  188-196  of  this  Volume, 

or  both  in  the  alternative,  see  Arnold  for  the  rules  applicahle  to  each. 
«.   Oliver,  2  Om.  Pro.  B.  {Browne),         '  See  paragraph  173,  page  191  of 

457;  s.  c,  64  How.  JV.,  452.  See,  also,  this  Volume,  as  to  when  leave  to  re- 

paxagraph  168,  p.  188  of  this  Volume,  new  may  he  granted. 
for  the  distinction  between  a  rear-         '  For   examples   of   recitals,  see 

gument  and  a  renewal,  and  see,  gen-  Form  No.  81,  p.  285  (jaibow). 
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Form  No.  140. 

Order  allowing  reargument '  and  denying  motion  after  reargument 

had. 

\Capiion  as  in  Form  JVo.  74  or  76,  j?p.  283,  284,  according 
to  moUon.] 

A  motion  having  been  made  on  behalf  of  the  [defendants 
herein,  to  vacate  and  set  aside  the  warrant  of  attachment 
heretofore  granted  against  the  property  of  said  defendants], 
and  said  motion  having  been  duly  heard,  and  decided  against 
the  [plaintiffs  on  the  ground  that  the  debt  sued  upon  vras  not 
due  at  the  time  of  the  issuance  of  the  attachment]  ;  and  after 
the  rendering  of  such  decision,  and  before  the  entry  of  the 
order  therein,  a  motion  having  been  made  on  behalf  of  the 
[plaintiffs],  for  a  reargument  of  the  said  motion,  and  such  re- 
argument having  been  allowed,  and  the  same  having  been  duly 
h«ard, 

Now,  upon  reading  and  filing  [the  said  warrant  and  the 
papers  upon  which  the  same  was  granted,  and  on  reading  and 
filing]  the  affidavits  of  M.  H.  and  L.  W.,  verified  ,18     , 

and  the  order  to  show  cause  granted  thereon  ,18     ,  and, 

on  the  reargument,  the  affidavits  of  A.  B.  and  G.  P.  V., 
verified  ,18     ,  and  after  hearing  A.  B.,  of  counsel  for 

[defendants],  in  support  of  said  motion,  and  J.  D.,  Esq.,  of 
counsel  for  [plaintiffs],  in  opposition  thereto,  and  after  hearing 
both  of  said  counsel  on  said  reargument,  and  on  motion  of  J. 
D.,  plaintiffs'  attorney,  it  is 

Oedeebd,  that  said  motion  be  and  the  same  is  hereby  in  all 
respects  denied. 

[Date,  signature,  c6c.,  as  in  Form  No.  88,^.  291  {above).'] 

Form  No.  141. 
The  same ;  another  Form. 

\_Caption  as  in  Form  No.  74  or  76,  j^.  283,  284  {abovS).] 

The  defendant  having  heretofore  moved  this  court  for  an 
extra  allowance  herein,  by  way  of  costs,  and  said  motion  having 
been  denied,  and  the  defendant  having  thereafter  moved  for  a 
reargument  of  said  motion,  and  for  leave  to  file  an  affidavit  of 
E.  P.  W.  in  reply  to  the  affidavit  of  W.  B.  H.,  submitted  in 
opposition  to  said  motion,  and  the  court  having,  on  the  day 
of  ,  18     ,  denied  said  motion,  with  leave,  however,  to  the 

'  See  paragraph  169,  page  189,  of  this  Volume,  as  to  when  a  reargument 
may  be  allowed. 
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defendant  to  renew  said  motion,  upon  first  serving  a  copy  of 
said  proposed  replying  affidavit  upon  plaintiffs'  attorneys.  And 
the  defendant  having  thereupon  served  a  copy  of  said  replying 
affidavit  and  renewed  said  motion  for  an  extra  allowance  upon 
said  affidavit, 

Now,  on  reading  and  filing  the  affidavits,  orders,  &c., 
hereinbefore  mentioned, 

It  is  OEDEEBD,  that  so  much  of  the  defendant's  application 
as  asks  for  a  reargument  of  the  original  motion  for  an  extra 
allowance  herein,  be,  and  the  same  is,  hereby  granted.* 

And  the  said  motion  having  been  thereupon  reargued  upon 
the  papers  aforesaid,  by  E.  P.  W.,  Esq.,  on  behalf  of  the 
defendant,  and  W.  B.  H.,  Esq.,  for  the  plaintiflFs  in  opposition 
thereto ;  now,  on  motion  of  W .  B.  H.,  attorney  for  plaintiffs, 

It  is  OEDEEED,  that  the  said  motion  for  an  extra  allowance 
herein  be  and  the  same  is  hereby  denied,  with  $10  costs  to 
plaintiffs. 

[Date,  signature,  <&c.,  as  in  Form  No.  88, _^.  291  (a'bove).'\ 

Form  No.  142. 
Consent  to  amendment  of  order.' 
[Title  of  court  and  cause.] 

It  is  hereby  agreed  that  the  order  made  the  day  of  , 
18  [granting  alimony  and  counsel  fee],  stand  amended  so  that 
it  may  be  specified  therein,  that  the  papers  used  on  behalf  of 
said  motion  for  plaintiff  were  [here  designating  them]  /  and 
that  those  in  opposition  were  [designating  them] ;  and  that 
Baid  order  of  ,  18     ,  may  stand  amended  accordingly ; 

and  an  order  may  be  entered  hereon  pursuant  to  this  stipulation. 

[Date.]  [Signatures  of  attorneys.] 

Form  No.  143. 
Order  by  consent  amending  previous  order  of  court.' 

[Caption  as  in  Form  No.  74  or  1Q,pp.  283,  284.J 

On  motion  of  M.  &  S.,  attorneys  for  the  plaintiff,  and  on 
the  "annexed  consent  of  defendant's  attorney, 

Oedeeed,  that  in  the  order  made  in  this  action,  dated  , 
18     ,  and  entered  on  the  day  of  ,  18    ,  the  words 

"  and  the  pleadings  herein,"  be  added  after  the  words  "  and 
the  affidavits  of  F.  F.  and  W.  S.  J." 

>  See  note  1,  page  318  {above).  by  consent,  see  paragraph  V5,  p.  273 

5  That  consent  is  necessary  to  an    {above). 
essential  amendment  of  an  order  made         '  See  last  note  {above). 
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And  the  clerk  is  directed  to  make  this  amendment  upon  the 
margin  of  the  original  order,  with  a  reference  to  this  order  as 
directing  the  same.^ 

[Date,  signai/ure,  c&c,  as  in  Form  No.  88,^.  291.] 

Form  No.  144. 

Order  amending  order  of  court,  nunc  pro  tunc,  °  but  saving  proceed- 
ings had. 

{Caption  as  in  Form  JVo.  74,^.  283  (above).] 

Upon  the  summons  and  pleadings  herein,  and  the  proceed- 
ings heretofore  had  in  this  action,  and  on  reading  and  filing  the 
affidavit  of  H.  K.,  verified  ,  18     ,  and  on  hearing  H.  K. 

on  behalf  of  plaintiff,  and  M.  N.,  Esq.,  on  behalf  of  the  adult 
defendants  [and  Mr.  O.  P.  as  guardian  ad  litem']  /  now,  on 
motion  of  H.  K.,  attorney  for  : 

Oedeeed,  that  the  order  heretofore  made  on  the         day  of 
,  18     [briefly  stating  its  object],  be  and  the  same  hereby 
is  amended  nunc  pro  tunc  so  as  to  read  as  follows,  viz.  \setlAng 
forth,  order  as  amended?^  ^ 

And  it  is  further  oedeeed,  that  the  testimony  herein 
already  taken,  and  all  proceedings  had  before  said  referee,  stand 
as  if  taken  under  the  said  original  order  as  amended  by  this 
order. 

Enter, 

[Initials  of  nam.e  and  Utle  of  presiding  judge.] 

Form  No.  145. 

Order  by  court  to   show  cause  why  judge's  order  should  not  be 

modified.^ 

[Caption  as  in  Form  No.  74,  p.  283.] 

On  the  annexed  affidavit  of  A.  B.,  verified  the  day 

'  See  paragraphs  3  and  3,  on  pages  amending     prior     proceedings,    see 

57  and  58,  of  this  Volunie,  as  to  the  Forms  Nos.  33,  24,  63,  134, 134  and 

different  modes  in  which  an  instru-  143,  on  pages  60,  317, 310,  315  and  319 

ment  may  be  amended,  and  as  to  the  (above). 

better  practice  being  to  prescribe  the         *  See  Form  47,  p.  311  of  thi^  Vol- 

mode  in  the  order  allowing  the  amend-  ume,  for  a  Notice  of  Motion  to  amend 

ment,  so  that  there  may  be  no  doubt  or  resettle  an  order '  of  court.    See 

as  to  the  power  and  duty  of  the  clerk.  Form  No.   22,  p.    59  of   this    Vol- 

See  Forms  Nos.  23  and  34,  page  60,  of  ume,  for  an  example  of  an  affidavit  to 

this  Volume,  for  examples  of  orders  obtain  an  order  to  annex  by  amend- 

prescribing  the  mode  of  amendmenti  ment  an  omitted  clause  in  a  prior 

^  See  note  1,  page  305,  and  note  3,  order.     See,  generally,  as  to  amend- 

-page  810(as5oM).  .  ments,&c.,  paragraphs  73-74,  pp.  271, 

'  See  last  note  but  one  (oJoto).  373  (aibvoe). 

For  other   examples    of    orders 


COMMON  FORMS.— XVir.  ORDERS.  321 

?^n  4.U  i'  """?•  '  ^^^  ^°  *^^  orders  therein  referred  to,  and  on 
[all  the  pleadings  and  proceedings  herein']  and  on  motion  of 
O.,  b.  &  H.,  plaintiffs'  attorneys : 

_  Oedered,  that  the  defendant  [and  P.  B.,  late  sheriff  of  the 
city  and  county  of  New  York]  show  cause  at  a  special  term  of 
this  court,  to  be  held  at  the  chambers  thereof,  in  the  court 
house,  in  the  city  of  New  York,  on  the  day  of 

IS     ,  at  o'clock  in  the  forenoon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  the  order  of  Mr.  Justice  D.,  entered 
herein  on  or  about  the  day  of  ,18     ,  dated  the 

■k  ^^J^-i.     rr     '\^.     ^'^^'V '^^entifying  it],  shonldi  not 

be  modihed  by  [here  hnefty  indicate  jproposed  amendTmnts^ 
%ndicattng  ground,  specifying  irregularities  if  any\  or 
why  such  other  or  further  relief  should  not  be  granted  in  the 
premises  as  may  be  just,  together  with  the  costs  of  this  mo- 
tion. 

Service  of  this  order  on  or  before  the  inst.  shall  be 

sufficient. 

Enter, 

[^Initials  and  title  of  judge.\ 


Form  No.  146. 

Order  striking  out  scandalous  and  impertinent  matter.* 

At  a  Special  Term  [cfec.^  as  in  Form  No.  74, 
p.  283 ;  or,  if  in  first  disi/rict,  moA/  he 
judge's  order]. 

[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 

day  of        ,  18     ,  and  on  inspecting  the  said  [objectionable 

'paper]  therein  mentioned,  which  was  filed  herein  the  day 

of  )  IS     ,  and  after  hearing  M.  N.,  of  counsel  for  [plaint- 

'  It  is  better  to  specify  what  pa-  be   made.    As   to  ■what   constitutes 

pers,  &c.  scandalous  or  impertinent  matter,  and 

*  See  note  1,  page  320  {above).  that  a  paper  containing  such  matter 
^  See  paragraph  HO,  p.  163.  may  be  struck  oS  the  files  and  des- 

*  See  paragraph  143,  p.  176,  as  to  troyed,  see  paragraph  18,  page  93  of 
power  of  the  court  (on  application,  or  this  Volume,  and  cases  there  cited. 
of  its  own  motion)  to  expunge  scan-  See  Form  No.  29,  page  94  of  this 
dalous  or  impertinent  matter,  or  to  Volume,  for  a  Notice  of  Motion  to 
suppress  the  paper  containing  it,  and  take  a  scandalous  or  impertinent  affi- 
as  to  when  application  therefor  may  davit  o£E  the  flies. 
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iS],  and  O.  P.,  of  counsel  for  [defendant],  and  after  due  con- 
sideration ;  now,  on  motion  of  M.  N".,  attorney  for  [plaintiff]  : 

Oedeebd,  1,  tliat  [describing  the  matter^for  instance,  thus : 
all  that  part  of  said  affidavit  following  the  sentence  ending  with 
the  words  ,  and  preceding  the  sentence  beginning  with 

the  words  ],  be,  and  the  same  is  hereby  stricken  out  as 

scandalous  and  impertinent. 

2.  That  O.  P.,  the  said  attorney  for  [defendant],  is  hereby 
ordered  to  pay  to  [plaintiff]  or  his  attorney  forthwith,  upon  [or, 
within  days  after]  the  service  of  a  copy  of  this  order,  ten 
dollars,  costs  of  this  motion,  hereby  charged  upon  him  person- 
ally ^  for  his  misconduct.^ 

Enter, 

[Initials  and  title  of  presiding 
judge.l 


Form  No.  147. 

The  same;  another  form.^ 

At  a  Special  Term  [cfec,  as  in  Form  No.  74, 
V.  283  ;  or,  if  in  first  district,  ma/y  he 
judges  order']. 

[Title  of  coMse.] 

[SecUals,  die,  as  in  last  Form.] 

Okdeeed,  that  [defendant's]  attorney  have  leave  to  with- 
draw from  the  files  the  affidavit  of  Y.  Z.,  verified  the  day 
of  ,18  ,  and  filed  herein  the  day  of  ,18  , 
within  two  days  after  service  of  a  copy  of  this  order  and  on  pay- 
ment to  [plaintiff]  or  his  attorney  of  ten  dollars  costs  of  this 
motion,  which  he  is  hereby  directed  absolutely  to  pay  personally 
for  his  misconduct. 

I.  That  on  failure  so  to  do  plaintiff's  attorney  may  with- 
draw and  destroy  said  affidavit. 

Enter, 

[Initials  and  title  of  presiding 
Judge.] 

'That  the  attorney  presenting  such  example  of  such  a  clause  as  to  costs, 

afSdavits  may  be  personally  charged  see  last  clause  in  Form  No.  81,  at  p. 

•with  costs,  see  paragraphs  18  and  142,  388  (above). 
on  pages  93  and  176  (above).  ^  See  note  4,  p.  331,  and  last  two 

'■'  So.  that  there  may  be  a  commit-  notes  (above). 
meat  for  non-payment    For  another 
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Form  No.  148. 

Order  of  judge,  ex   parte,  vacating  an  order  granted  by  him  ex 

parte.  ^ 


\_Title  of  court  and  cause.] 

1  hereby  vacate  and  disci 
1  in  this  action  on  the 
[Date.]  [^Signature  and  title  of  judge.'] 


1  hereby  vacate  and  discharge  the  order  [of  arrest]  made  by 
me  in  this  action  on  the  day  of  last. 


Form  No.  149. 

Order  of  court,  ex  parte,  vacating  an  order  of  court  granted  ex 

parte.  ^ 

At  a  Special  \or,  G-eneral]  Term  [Ac,  as  in 
Form  No.  74,  _p.  283]. 
\Title  of  cause.] 

On  reading  and  filing  [designating papers,  if  any],  and  on 
inspecting  the  order  granted  by  the  court  herein  on  the 
day  of  5  18     ,  requiring  [briefly  identifying  it],  and  on 

the  application  of  M.  'N.,  attorney  for  the  : 

Oedeeed,  that  said  order  of  be  and  the  same  is  here- 

by vacated  and  discharged. 

Enter, 

[Initials  and  title  of  presiding 
Judge.] 


'  An  ex  parte  order  obtained  in  as  to  the  rules  governing  an  applicar 

violation  of  a  stay  of   proceedings  tion  to  vacate  a  judge's  order.    And 

may  be  vacated  ex  pa/rte  by  the  judge  see,  generally,  as  to  getting  rid  of  an 

who  granted  it,  upon  his  attention  be-  order,  paragraphs  76-85,  pp.  373-377 

ing  called  to  the  facts.  Ward  ».  Sands,  (above). 

10  Ahb.  N.  ,0.,  60.    So,  an  ex  pa/rte         ''  See  paragraphs  34,  35  and  38, 

order  may  be  vacated  ex  parte  by  the  pages  125-137  of  this  Volume,  as  to 

judge  who  made  it,  on  the  groimd  the  power  of  the  court,  ex  parte,  to 

that  all  the  facts  were  not  disclosed  vacate  its  own  ex  parte  order,  and  as 

on  the  original  application.     More-  to  the  rule  of  policy  that  one  judge 

house  «.  Teager,  41  Super.  Ct.  {J.  &  holding  special  term  should  not  as- 

8.),  306.    That  an  ex  pa/rte  order  can-  sume  to  vacate  or  modify  an  order 

not  be  appealed  from  directly,  see  made  at  special  term  held  by  another 

paragraph  83,  p.  377  (above).     See,  judge  except  in  the  case  of  the  ab- 

also,  paragraphs  33,  36  and   51,  on  sence,  disability,  &c.,  of  the  latter,  or 

pp.   134,   137  and  133  of  this  Vol-  in  case  the  order  was  made  by  de- 

ume,  as  to  the  power  of  a  judge  to  va-  fault.     See,  also,  paragraphs  76-80, 

cate,  ex  pa/rte,  his  ex  parte  order,  and  pp.  378-375  (above). 


824;  ABBOTT'S  NEW  PRACTICE. 


Form  No.  150. 

Order  by  judge  to  sho-w  cause  why  lie  should  not  vacate  his 

order.  * 

[Title  of  court  and  cause.'] 

Upon  the  affidavits  \or  other  papers]  on  which  the  order  of 
arrest,  dated  the  day  of  ,  18     ,  was  granted  by 

me  herein,  let  the  [plaintiffs]  show  cause  before  me,  at  , 

in  the  city  of  ,  on  the  day  of  ?  18     ,  at 

in  the  noon  of  such  day,  or  as  soon  thereafter  as  counsel 

can  be  heard,  why  the  said  order  of  arrest  herein  granted  by 
me  should  not  be  vacated  and  set  aside  {if  for  irregularity, 
specify  it^  and  any  other  ground],  and  for  such  other  or  fur- 
ther relief  as  may  be  proper.  Service  hereof,  made  on  , 
shall  be  sufficient. 

[Date.]  [Signature  and  initials  of  title  of  judge.] 


Form  No.  151. 

Order  of  court  to  show  cause  why  judge's  order  should  not  be  set 
aside,'  with  stay  meanwhile. 

At  a  Special  Term  [c&c,  as  in  Form  JV^o. 
U,  p.  283]. 
\_Title  of  cause.] 

On  the  annexed  affidavit  of  A.  B.,  verified  the  day 

of  ,18      [and  upon  the  amended  summons  and. amended 

complaint  in  this  action],  and  on  the  motion  of  S.  H.,  counsel 
for  ,  let  the  [plaintiff]  show  cause,  at  a  special  term  of 

this  court,  to  be  held  at  the  city  hall  in  the  city  of  [New  York], 
on  the  first  of  ,  18     ,  at         o'clock  a.  m.  of  that 

day,  why  the  [here  concisely  identify  the  order],  entered,  herein 
on  the  day  of  >  18     ,  should  not  be  vacated  [and 

if  for  irregularity  add — on  the  ground  that— specifying  irreg- 
ularity *  and  any  other  ground'] .     And  in  the  meantime,  and 


'  See  paragraphs  33, 36  and  51,  pp.  '  See  last  note  but  one  (above),  and 

124,  137  and  183  of  this  Volume,  for  compare  paragraph  86,  p.  127,  as  to 

the  rules  governing  an  application  to  its  not  being  regular  to  apply  to  the 

vacate  a  judge's  order.  court  to  vacate  a  judge's  ex  pa/rU 

*  See  paragraph  110,  p.  168  of  this  vacatur  of  his  own  ex  parte  order. 
Volume.  '  See  paragraph  110,  p.  163. 
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until  the  hearing  and  decision  of  this  motion,  all  proceeding 
ot  plaintiff  [and  on  the  part  of  the  sheriff  of  the  county  of 
_  ,  toward  the  executing  or  attempting  to  execute  the 

writ  of  assistance  issued  in  this  action],  be  and  they  hereby 
are  strictly  and  wholly  enjoined  and  stayed. 

Enter, 

[Initials  and  title  of  presiding 
judge.l 


Form  No,  152. 

Order  of  court  on  notice,  vacating  court  order  made  ex  parte  or  on 

notice.  ^ 

At  a  Special  [or,  General]  Term  [dse.,  as 
in  Form  JV'o.  74,  p.  283]. 
[Title  of  cause.'\ 

A  motion  having  been  made  on  behalf  of  defendant  A.  B. 
[or  other  party]  at  this  term  of  the  court,  on  the  day 

of  J  1^     )  to  vacate  the  order  [of  injunction,  or  other 

order]  upon  the  papers  upon  which  the  said  order  was  granted 
[and  also  upon  affidavits  upon  the  part  of  the  defendant,  or 
other  inoving  party]  :  Now,  on  reading  and  filing  the  said  order 
[briefly  identifying  it] ,  and  the  complaint  and  the  affidavits  of 
[specifying  the  persons],  verified  on  the  day  of      *  ,  18     , 

being  the  papers  upon  which  the  said  order  was  granted  by 
this^urt  on  the  day  of  ,  18      [and  upon  reading 

and  filing  the  affidavits  of   C.  D.  and  E.  F.,  verified  on  the 
day^of  ,  18     ,  being  new  matter  presented  upon 

the  hearing  of  the  motion  in  behalf  of  the  defendant — or  other 
moving  party — and  upon  reading  and  filing  the  affidavits  of  G. 
H.  and  H.  T.,  verified  on  the  day  of  ,  18       ,  and 

read  in  opposition  to  the  motion]  and  after  hearing  M.  W., 
Esq.,  of  counsel  for  the  [defendant]  in  support  of  the  motion, 
and  O.  P.,  Esq.,  of  counsel  for  the  [plaintiff],  in  opposition 
thereto ;  and  on  motion  of  Q.  K.,  attorney  for .  the  [defend- 
ant] : 


'  An  ex  pa/rie  order,  although  en-  rules  as  to  vacating  a   court  order, 

titled  at  special  term,  may  be  vacated  And  see  paragraphs  76-80,  pp.  373- 

on  notice  at  special  term,  although  375  [above). 

held  by  another  judge.     Matter  of  As  to  whether  a  court  order  should 

Brake,  59  How.  Pr.,  339.    See,  also,  be  entered  before  moving  to  vacate  it, 

paragTaphs  84,  35  and  38,  pages  135,  see  paragraph  40,  p.  138. 
136  and  137  of  this  Volume,  for  the 


326  ABBOTT'S  NEW  PKACTICE. 

Oedeeed,  that  the  said  order  of  the        day  of  >  18     , 

be  and  the  same  hereby  is  vacated  and  discharged. 

Enter, 

[Initials  and  Utle  of  presiding 
judge.'] 


Form  No.  153. 
Affidavit  to  move  to  vacate  order  for  neglect  to  file  papers.  * 

[Title  of  court  a/nd  cause.] 
[  Venue.] 

E.  M.  N.,  being  duly  sworn,  says  : 

I.  That  he  is  one  of  the  above-named  plaintiffs. 

II.  That  the  trial  of  the  above  entitled  action  was  had  m 
the  city  and  county  of  New  York,  and  the  judgment  roll  duly 
entered  therein,  and  is  now  on  file  in  the  clerk's  office  of  said 
city  and  county.  _ 

III.  That  the  affidavit  of  W.  B.,  Esq.,  verified  the  _  day 
of  )  18  ,  which  is  contained  in  the  annexed  motion  pa- 
pers, was  the  only  affidavit  used  on  said  motion ;  and  that  an- 
nexed hereto,  with  said  affidavit,  is,the  order  to  show  cause  on 
which  said  motion  was  made  and  the  order  entered  thereon. 

IV.  That  deponent  has  inquired  of  the  clerk  of  the  city 
and  county  of  New  York  if  said  order  hereto  annexed  was  on 
file  in  his  office,  and  was  informed  that  it  had  not  been  filed  as 
prescribed  by  rules  two  and  three  of  this  court. 

y.  That  the  reason  why  an  order  to  show  cause  is  asked,  is 
because  there  will  not  be  time  to  give  the  usual  notice  of 
motion  in  time  to  appeal  to  the  next  general  term  of  this 
court.     [Seep.  201  .J 

VI.  That  there  has  been  no  other  application  for  such  an 
order  as  this  herein. 

[Jurat.]  [Signature.] 

'  This  is  the  affidavit  on  which  the  and  remedy  for  neglect  to  file  them, 

order  was  sustained  in  Curtis®.  Greene,  See  Form  No.  115,  p.  304  [above),  for 

28  Hun,  294.    See  paragraphs  65  and  an  order  compelling  the  filing  of  pa- 

66,  p.  268  (above),  for  the  rule  as  to  pers,  and  see  notes  7, 8,  and  9  thereto, 
filing  motion  papers,  and  the  effect  of 
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Form  No.  154. 

Order  to  show  cause  why  order  should  not  be  vacated  for  neglect  to 

file  papers.' 

At  a  Special  Term  [c&c,  as  in  Form  No.  74, 
p.  283  ;  or,  if  in  first  district,  may  he 
judges  order}. 
[Title  of  cause."] 

On  the  annexed  aflSdavit  of  E.  M.  K,  and  on  the  order  to 
show  cause  [or,  notice  of  motion],  dated  the  day  of  , 

18     ,  and  the  affidavit  of  W.  B.,  dated  same  day,  and  the  order 
made  on  said  order  to  show  cause  [or,  notice],  dated  the 
day  of  ,18    ,  entered  in  the  clerk's  office  of 

county,  on  the  day  of  ,  18      [and  on  motion  of  E. 

M.,  attorney  for  ]  : 

Oedeeed,  that  the  [defendant]  show  cause  before  this  court, 
at  a  special  term  to  be  held  at  the  court  house,  in  the  city  of 
,  on  the  day  of  ,  18    ,  at        o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why 
the  order  entered  herein,  on  the  day  of  ,  18    , 

should  not  be  vacated  and  set  aside,  and  for  such  other  order 
as  may  be  just,  upon  the  ground  that  said  order  has  not  been  en- 
tered or  drawn  as  prescribed  by  the  rules  of  this  court  [and  the 
papers  have  not  been  duly  filed  within  the  period  prescribed  by 
said  rules]. 

Service  of  a  copy  of  this  order,  and  of  the  papers  on  which 
it  is  granted,  made  [by  mail]  on  the  attorney  for  the  defendant, 
W.  B.,  on  or  before  the  day  of         "       ,  18     ,  shall  be 

sufficient. 

[Date,  signature,  c&c,  as  in  Form  No.  88,^.  291  {above).'] 

Form  No.  155. 

Order  vacating  order  entered  in  wrong  county ;  ^  and  proceedings 

thereon. 

At  a  Special  Term  [c6c.,  as  in  Form  No.  74, 
p.  283  ;  or,  if  in  first  district,  may  he 
judge^s  order.] 
[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  E.  M.,  verified  the 

'  Adapted  from  the  same  case  as  ^  See  paragraph  62,  p.  266  (above}, 
the  last  Form.  See  references  cited  as  to  where  an  order  should  be  en- 
in  note  1,  page  336  {above).  tered,  and  that  a  motion  to  vacate  for 
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day  of  ,  18      [and  other  pampers  designated^  and 

after  hearing  M.  J.  A.,  of  counsel  for  the  ,  in  support  of 

the  motion,  and  Mr.  C,  of  counsel  for  ,  in  opposition — 

now,  on  motion  of  E.  M.  IS..,  attorney  for  : 

Ordered — I.  That  the  order  herein,  dated  ,  18     , 

\l)riejly  identifying  it  ]  be  and  the  same  hereby  is  vacated  and 
set  aside,  and  all  proceedings  and  entries  made  by  virtue  of 
said  order  are  hereby  canceled. 

II.  That  the  clerk  of  county,  and  of  the  [city  and] 
county  of  ,  are  hereby  directed  to  restore  the  judgment 
record  or  records,  and  all  proper  entries  of  a  judgment  entered 
in  the  clei'k's  office  in  the  [city  and]  county  of  ,  , 
18  ,  and  a  transcript  thereof  filed  in  county  clerk's 
office,  ,  5  18  ,  and  vacated  by  said  order,  or  any  order, 
and  to  cancel  any  and  all  writings  made  by  them,  or  either  of 
them,  in  obedience  to  said  order  of  this  court. 

III,  That  the  sheriff  of  county  proceed  as  if  said 
order  of  ,  ,  18  ,  had  never  been  made,  and  deliver 
such  deed  or  certificate  as  prescribed  by  law. 

lY.  That  the  defendant  pay  ten  dollars  costs  of  this  mo- 
tion. 

Y.  It  is  further  ordered,  that  the  party  on  whose  motion 
said  order  was  made,  have  leave  to  renew  the  motion  which  re- 
sulted in  the  order  hereby  vacated,  and  to  do  so  on  the  same  or 
such  further  or  other  papers  as  he  may  be  advised.^ 

\_Date,  signature,  c&c,  as  in  Form  No.  88,  jp.  291  {above).] 


Form  No.  156. 
Order  of  judge  on  notice  vacating  his  ex  parte  order.  ^ 

[Title  of  the  cause.] 

On  motion  of  M.  N.,  for  ,  and  after  hearing  O.  P., 

entry  in  a  wrong  county  may  be  made  exceptions  to  an  answer]  as  irregular 

in  the  countywhere  the  order  ought  in  being  out  of  time.    The  court  said: 

to  have  been  entered.  "  That  any  relief  from  his  own  laches 

'  On  appeal  the  addition  of  such  a  which  he  may  wish  to  ask  for,  must 

clause  as  this  last  was  required  by  the  be  the  subject  of  a  distinct  motion  on 

general  term.     Curtis  v.  Greene,  38  his  part." 

Hun,  294.    In  general,  one  who  has         ^  See  Form  No.  148,  p.  323  (above), 

taken  an  irregular  order  cannot  have  for  a  judge's  ex  parte  order  vacating 

its  benefits  saved  to  him  upon  terms,  his  ex  parte  order,    and   see    notes 

on  the  motion  to  set  it  aside;  he  must  thereto.    For  a  court  order  made  on 

move  anew.     So  held  in  Johnston  d.  notice  vacating  a  prior  court  order,  see 

Bloomer,  3  Edw.,  328,  granting  a  mo-  Form  No.  152,  page  325  {above). 
tion  to  set  aside  an  order  [referring 
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for  [or,  and  on  proof  of  service  of  due  notice  of  this  mo- 

tion, and  no  one  appearing]  in  opposition  : 

Oedeeed,  that  the  order  [of  arrest]  made  by  me  in  this  ac- 
tion, on  the  day  of  ,  18  ,  be  and  the  same  is 
hereby  vacated  and  discharged. 

[Date.]  [SignalAire  and  initials  of  title  of  judge.] 


Form  No,  157. 

Order  vacating  order  made  under  misapprehension,  ^  and  setting 
down  motion  for  rehearing,  ^  with  leave  to  put  in  new  affidavits. 

[_Ga^tion_  as  in  Form  ]Sfo.  74  or  76,  ;pp.  283,  284,  aoGording  to 
motion.] 

[After  recital  of  papers,  c&c.:^] 

And  it  appearing  that  there  was  a  misunderstanding  be- 
tween the  different  parties  as  to  what  was  agreed  upon  in  open 
court  with  regard  to  the  motion  [for  allowances],  which  misun- 
derstanding affected  the  provisions  of  the  order  hereinbefore 
mentioned : 

Oedeeed,  that  the  order  heretofore  made  in  this  action  set- 
tling the  amount  of  allowances,  &c.,  dated  ,  ,  18  , 
and  entered  with  the  on  the  day  of  ,18 
be  and  the  same  is  hereby  vacated,  and  that  the  original  mo- 
tion be  set  down  for  hearing  before  a  special  term  of  this 
court,  to  be  held  at  ,  on  the  day  of  ,  18  , 
at  A.  M.,  with  leave  to  all  parties  at  that  time  to  submit  affi- 
davits upon  the  merits  of  the  motion. 

[Date.,  signature,  die,  as  in  Form  JVo.  88,  p.  291  {above).] 


Form  No.  158. 

Execution  against  personal  property  on  order  requiring  payment  of 
costs  or  other  sum  of  money.  ^ 

The  people  of  the  State  of  New  York  to  the  sheriff  of  the 
[city  and]  county  of  ,  greeting  : 

Wheeeas,  an  order  was  duly  made  on  the        day  of  , 

'  See  notes  on  page  333  (above).  *  See  Form  Wo.  81,  p.  385,  for  ex- 

^  See  paragraph  169,  p.  189  (above),    amples  of  recitals.  - 
as  to  when  a  rehearing  may  be  allowed.         *  See  paragraph  89,  p.  380  (above), 
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one  thousand  eight  hundred  and  eighty  ,  in  the 

court,  in  an  action  between  [naming  the  plaintiffs],  plaint- 
iffs, and  [naming  the  defendants],  defendants,  [among  other 
things]  directing  the  said  [naming  debtor  in  the  order]  to  pay 
the  said  |  naming  creditor  in  tite  order]  the  sum  of  dol- 

lars and  cents,  as  appears  to  us  by  the  said  order  duly 

hied  and  entered  in  the  ofiBce  of  the  clerk  of  the  [city  and] 
county  of  |  or,  of  the  court] ; 

And,  whereas,  the  sum  of  dollars  and  cents, 

with  interest  from  the  day  of  ,  18     ,  is  now  actually 

due  thereon  : 

Therefore,  we  command  you,  that  you  satisfy  the  said  order 
out  of  the  personal  property  of  the  said  [naming  debtor,  and  ij 
several,  severally  or  jointly  and  severally  liable,  add,  or  either 
of  them],  in  your  county,  in  whose  hands  soever  the  same  may 
be,  and  return  this  execution,  within  sixty  days  after  its  receipt 
by  you,  to  the  clerk  of  the  [city  and]  county  of  [or,  of  the 

court — specifying  the  cleric  with  whom  the  order  was 
entered :] 

Witness,  Hon.   [here  name  any  justice  of  the  Supreme 
Court,  if  the  execution  is  issued  from  that  court,  adding  .•]  jus- 
tice of  our  said  court  [or,  if  from  another  court,  name  a/ny 
judge  thereof,  adding ; — judge  of  our  said  court],  at 
the  day  of  ,  18     . 

[Wame  of].  Clerk. 
[Seal  of  court}] 
[Signature  and  office  address  of]} 

Attorney  for  [creditor  in  the  order]. 

as  to  when  an  execution  upon  an  '  If  duly   subscribed  or  indorsed 

order  issues  as  of  course,  and  when  it  by  the  attorney,  an  omission  of  or 

is  necessary  or  better  practice  to  ap-  mistake  in  the  seal  or  teste  or  name 

ply  for  leave  to  issue  it.     See,  also,  of  clerk,  does  not  vitiate  except  in  a 

paragraphs  86-88,  pp.  278-380  (fflJo»«),  wi-it  issued  by  special  order  of  the 

as  to  the  various  modes  of  enforcing  court.    N.  T.  Gods  Civ,  Pro.,  §  34. 
an  order  generally. 
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AETIOLE    XVIII. 

Petitions. 

I.  General.  10.  Positive,  or  on  information,  &e. 

1.  What  is  a  petition.  11.  Signature. 

2.  Two  classes  of  petitions.  12.  Verification. 

18.  —  by  several. 
IT.  Petitions  as  motions  in  toe  cause.     1*.  Address. 

3.  Motions    on   petition    distinguished     H]  o^^ef  to  show  cause. 

from  other  motions.  i^    Amending  petition. 

4.  Rules  apphcable.  18_  s^.^^^  „^/ 

„"  „.'  y^^"  19.  Joining  and  severing. 

6.  Signature.  20.  Bringing  in  new  parties 

1.  Notice  of  motion.  21.  Answer 

,TT    ^  22.  The  hearing. 

III.  Okiginal  petitions.  23.  Order  or  decree. 

8.  Description  of  petitioner.  24.  Enforcing. 

9.  Allegations.  25.  Motion  to  vacate. 

[For  list  of  Forms  see  p.  345  (below).] 
I.    GENERAL. 

1.  WTiat  is  a  petiUon.] — In  equity  practice,  applications  to 
tlie  court  for  relief,  which  might  be  had  without  filing  a  bill 
and  issuing  subpc&na  to  compel  appearance,  were  commenced  by 
petition  addressed  to  the  court  and  praying  the  desired  relief. 
This  being  served,  either  with  notice  of  the  time  and  place  when 
it  would  be  presented  to  the  court,  or  with  an  order  to  show 
cause  fixing  time  and  place,  brought  the  matter  regularly  before 
the  court  without  such  service  of  process  as  is  necessary  to  give 
jurisdiction  of  an  ordinary  suit.  The  word  "  petition,"  how- 
ever, has  been  adopted  in  many  of  the  practice  statutes  of  the 
American  States  to  designate  the  first  pleading  on  the  part  of 
the  plaintifi  in  a  civil  action,  corresponding  to  the  declaration 
at  common  law,  the  bill  in  equity,  and  the  complaint,  under  the 
New  York  and  some  other  Codes  of  Procedure. 

Throughout  this  work  the  word  is  used  exclusively  in  the 
former  sense,  and  the  first  pleading  on  the  part  of  the  plaintiff 
is  uniformly  called  the  complaint. 

A  petition  in  the  appropriate  sense  of  the  word,  then,  is  a 
written  address  to  the  tribunal,  stating  facts  presented  as 
entitling  the  petitioner  to  relief,  or  to  some  direction  or  order, 
and  asking  therefor. 
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To  be  sufficient  to  act  upon,  it  also  should  state  evidence  of 
the  facts,  or  be  accompanied  therewith,  should  be  signed  by  the 
petitioner  or  his  agent  or  attorney,  and  be  verified.  These 
requisites  will  be  considered  after  adverting  to  the  two  classes 
of  petitions,  and  the  distinction  between  a  petition,  and  a  bill  or 
complaint,  on  the  one  hand,  and  a  motion  on  the  other. 

2.  Two  classes  of  petitions.] — In  present  practice  petitions, 
thus  properly  so  called,  are  either : 

1.  Motions  in  a  cause  already  commenced,  or  with  immedi- 
ate reference  to  a  cause  about  to  be  commenced,  or, 

2.  Independent  special  proceedings  allowed  to  be  had  in 
some  cases  without  action  or  formal  writ. 

These,  though  in  form  much  the  same,  are  essentially 
diflferent  in  effect  in  several  respects. 

II.    PETITIONS    AS    MOTIONS    IN    THE    CAUSE. 

3.  Motions  on  petition  distinguished  from  other  motions.] — 
The  characteristics  of  motions  have  been  already  stated.  The 
substantial  distinctions  between  motions  made  on  affidavits 
only,  and  those  made  on  petition  with  or  without  affidavits, 
have  nearly  all  disappeared.''  Indeed,  it  is  now  so  common  for 
an  attorney  to  add  a  prayer  for  relief  in  his  affidavit,  when  mak- 
ing one  for  the  purposes  of  a  motion,  that  many  affidavits  are 
petitions  even  in  form,  except  in  lacking  a  formal  address. 

The  differences  in  legal  effect  that  are  still  occasionally 
important,  are  the  following : 

1.  Where  a  statute  or  rule  of  court  authorizing  a  proceeding 

'  In  Hentig  v.  P*ge,  103  V.  8.,  29  the  Circuit  Court,  in  a  foreclosure 
suit,  had  appointed  a  receiver  of  the  rents  and  profits  of  the  mortgaged  land, 
and  ordered  that  all  persons  who  had  come  into  the  possession  thereof 
pendente  lite  should  surrender  it  to  him  on  his  demand.  On  their  refusal  to 
do  so,  a  writ  was  issued  commanding  the  marshal  to  eject  them.  They 
thereupon  addressed  a  petition  to  one  of  the  judges,  praying  that  the  writ  be 
revoked  hy  the  court.  Held,  that  an  appeal  does  not  lie  from  his  order  at 
chambers,  denying  the  petition.  The  reason  is  that  the  appeal  was  not  from  a 
final  decree  in  a  "  case  of  equity.''  Said  Waite,  C.  J. :  "  The  petition  on  which 
the  order  was  made  was  in  reality  notMng  more  than  a  motion  in  the  original 
suit  by  the  appellant,  with  leave  of  the  court  for  a  recall  of  the  writ  of  assistance. 
It  certainly  is  not  a  bill  in  equity,  for  it  names  no  parties  defendant  and  prays 
no  process.  It  is  addressed  to  one  of  the  judges  of  the  court,  and  not  to  the 
judges  or  to  the  court ;  and  the  appellees  were  brought  in  on  a  rule  to  show 
cause  in  the  pending  suit,  and  not  by  an  original  writ." 
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prescribes  petition  as  the  proper  method,^  care  should  be  taken 
to  adopt  that  method,  instead  of  moving  on  affidavits  only ; 
but  if  the  persons  proceeded  against  appear  without  objecting 
in  the  court  of  first  instance,  an  error  in  this  respect  is 
amendable,  and,  whether  amended  or  not,  will  be  disregarded 
"  when  first  objected  to  in  an  appellate  court. 

2.  Where  the  inquiry  to  be  made  is  collateral  to  the  cause, 
and  involves  a  complex  state  of  facts  such  as  to  render  oppor- 
tunity for  formal  answer  raising  issues  desirable,  and  immedi- 
ate decision  is  not  urgent,  proceeding  by  petition  is  preferable, 
and  favored  by  the  courts.' 

'  The  principal  cause  of  sucli  requirements,  beside  the  substantial  differ- 
ences stated  in  the  text,  was  that  previous  to  the  merger  of  law  and  equity,  as 
some  of  the  powers  of  the  court  of  equity  were  successively  given  by  statute 
to  the  courts  at  common  law,  the  same  form,  by  petition,  was  often  prescribed 
by  the  statute. 

'  Of  this  class  are  seeking  instructions  to  receivers,  or  as  to  funds  in  court, 
and  the  like.  On  the  other  hand,  motions  for  arrest  or  injunction,  and  the 
like,  however  complex  the  facts,  are  not  made  by  petition,  with  the  sole  excep- 
tion of  ne  exeat  in  some  jurisdictions. 

The  following  authorities,  though  no  longer  controlling,  illustrate  more 
fully  the  traditions  which  still  direct  the  choice  of  experienced  practitioners. 

Bill  filed  by  creditors  of  a  banljrupt  to  set  aside  certain  conveyances  pre- 
viously made  by  him  for  fraud.  Decree  of  sale,  and  money  paid  into  court. 
The  petitioner  (a  judgment-creditor,  whose  judgment  was  a  lien  on  part  of 
the  land  sold,  but  not  a  party  to  the  above  suit)  applied  to  the  court,  entitling 
his  petition  in  the  cause,  asking  that  his  judgment  might  be  paid  out  of  the 
money  in  court.  The  chancellor  dismissed  the  petition  on  the  ground  that  it 
was  wrong  to  proceed  by  petition.  This  decision  was  overruled  by  Kent,  Ch.  J., 
who  held  that  petition  was  a  proper  procedure,  because  it  referred  to  some  col- 
lateral matter  to  a  suit  in  court.     Codwise  v.  Gelston,  10  Johns.  507  (1813). 

"Petitions  maybe  presented  either  in  a  cause  or  in  a  matter  over  which 
the  coiirt  has  jurisdiction  under  some  act  of  the  legislature  or  other  special 
authority.  With  respect  to  applications  made  in  a  cause,  there  does  not  ap- 
pear to  be  any  very  distinct  line  of  demarcation  between  the  cases  in  which 
they  should  be  by  motion  and  those  in  which  they  should  be  made  by  peti- 
tion ;  the  practice  being  generally  regulated  by  the  circumstances  of  each 
case.  But  where  the  application  is  upon  some  collateral  matter  referring  to 
a  suit  in  court,  a  party  may  be  relieved  upon  petition."     1  Barl.  Oh.  Pr., 

579. 

Motion  on  behalf  of  a  solicitor  of  one  of  several  parties  to  a  cause  to  dis- 
charge an  order  for  taxation  of  the  costs  of  taxation  (allowed  on  reducing 
his  bill  by  taxing),  and  for  a  retaxTation.  The  question  was  not  between  party 
and  party,  but  between  one  party  and  his  solicitor.  The  circumstances  on 
which  the  solicitor  relied  to  establish  his  right  to  a  retaxation  were  somewhat 
complicated.  Held,  that  inasmuch  as  the  master's  certificate  taxing  the  costs 
appeared  to  be  regular,  the  soUcitor  ought  to  have  applied  by  petition,  stating 
particularly  the  grounds  of  his  complamt.  Motion  dismissed  without  preju- 
dice.   Atty.-Gen.  ®.  Nethercoat,  3  Beav.  297. 

"  Interlocutory  applications,  when  made  vim  voce  to  the  court,  are  called 
motions;  when  they  are  made  in  *riting,  they  are  called  petitions.  There 
does  not  appear  to  be  any  very  distinct  line  of  demarcation  between  the  cases 
in  which  they  should  be  made  by  motioa  and  those  in  which  they  should  be 
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3.  In  addition  to  these,  it  waa  formerly  often  held  that  a 
person  not  a  party  must  proceed  and  be  proceeded  against  by 
petition.^    This  was  on  the  theory  that  one  not  a  party  must  be 

made  by  petition;  but,  as  a  general  rule,  where  any  long  or  intricate  statement 
of  facts  is  required,  the  application  should  be  made  by  petition ;  while  in  other 
cases  a  motion  will  be  sufficient."    2  Dan.  Oh.  Pr.,  1587. 

"When  the  nature  of  the  application  to  the  court  requires  a  fuller  state- 
ment than  that  which  can  be  conveniently  contained  in  a  notice  of  motion, 
the  proper  course  is  to  present  a  petition ;  thus,  generally,  an  order  to  pay  a 
sum  of  money  out  of  court  must  be  obtained  by  petition  and  not  on  motion. 
And  the  application  for  the  retaxation  of  a  solicitor's  bill  [between  solicitor 
and  client]  should  be  by  petition,  stating  particularly  the  grounds  of  com- 
plaint, and  not  by  motion."    1  Smith's  Gh.  Pr.,  126. 

'  The  earlier  cases  on  this  distinction  are  as  follows: 

On  the  hearing  of  a  motion  it  was  objected  that  the  person  on  whose  be- 
half the  motion  was  made,  not  being  a  party  to  the  suit,  could  not  move  in 
it,  but  ought  to  have  presented  a  petition.  The  vice-chancellor,  however, 
ruled  that  as  the  title  of  the  applicant  was  stated  in  the  notice  of  motion,  and 
no  long  statement  of  facts  was  required  to  show  the  title,  the  application 
might  be  made  on  motion.    Jones  ii.  Roberts,  12  Sim.,  189. 

A  purchaser  at  a  master's  sale,  under  decree  of  foreclosure,  transferred  his 
bid  to  the  plaintiff,  who  tiled  his  petition  for  the  court  to  direct  the  master  to 
transfer  to  him.  'The  purchaser  objected  to  being  made  liable  to  the  jurisdic- 
tion of  the  court  in  this  summary  manner.  The  court  said  that  the  answer 
to  this  is  the  familiar  principle  that  any  one  who  interieies  pendente  fo'te  with 
the  subject-matter  of  a  suit  in  equity,  submits  himself  to  the  jurisdiction  of 
the  court,  to  be  exercised  by  petition  or  motion  in  the  original  suit.  The  de- 
cree of  the  vice-chancellor  directing  a  conveyance  was  affirmed.  Proctor  v. 
Farnam,  5  Paige,  614. 

s.  p.  Eequa  v.  Rea,  3  Paige,  339.  This  was  an  application,  on  the  part  of  the 
complainant  in  the  original  bill,  to  set  aside  a  master's  sale  of  mortgaged 
premises,  on  a  decree  of  foreclosure,  on  the  ground  of  fraud  in  the  sale.  It 
was  directed  against  the  purchasers,  who  were  not  parties  in  the  original  pro- 
ceedings. The  court  held  that  ' '  where  a  person  becomes  a  purchaser  under 
a  decree  of  the  court,  he  submits  himself  to  its  jurisdiction  in  that  smt  as  to  all 
matters  connected  with  the  sale." 

Dwight's  Case,  15.4J5.Pr., 259(1862),  was  an  appeal  from  an  order  setting 
aside  a  sale  on  execution  and  directing  that  a  new  execution  issue.  Dwight 
purchased  land  at  sheriff's  sale  imder  executions  against  Tallmadge.  He  was 
not  plaintiff  or  defendant  in  any  of  the  suits  against  T.,  but  claimed  to  be  a 
creditor  and  have  an  interest  in  the  judgments.  After  the  sale  he  discovered 
a  previous  conveyance  by  T.  of  the  land.  He  moved  to  set  aside  the  sale,  &c. 
Opposed  on  the  ground  (among  others)  that  not  being  a  party  to  the  suits  in 
which  the  execution  issued,  he  could  not  proceed  by  motion.  The  court  said 
that  there  was  no  reason  why  a  person,  not  a  party  on  the  record,  addressing 
the  equitable  summary  jurisdiction  of  a  court  of  law,  should  not  obtain  relief. 
The  order  was  affirmed. 

Gould  «.  Mortimer,  16  Abb.  Pr.,  448,  was  an  action  by  owner  of  equity  of 
redemption  to  set  aside  a  sale  under  decree  of  foreclosure  of  mortgage.  'The 
plaintlffl  (grantee  of  mortgagor),  not  having  recorded  his  deed,  was  not  made 
a  partjr  to  the  foreclosure  proceedings.  The  question  arose  on  a  motion  for  a 
new  trial.  The  court  said  it  was  well  settled  that  a  bill  in  equity  would  not 
lie  in  favor  of  a  party  to  a  suit  to  set  aside  the  sale,  because  his  remedy  was 
by  motion.  The  grantor  of  the  plaintiff  was  a  party,  and  the  plaintiff  was  in 
privity  with  him,  and  therefore  bound  by  the  decree.  Consequently  he  had  a 
right  to  move  to  set  the  sale  aside,  though  not  a  party.  The  motion  was  de-j 
nied. 


COMMON  FORMS.— XVIII.  PETITIONS.  835 

made  a  party,  or  must  be  proceeded  against  by  original  petition 
and  a  new  process. 

Although  this  doctrine  is  now  wholly  obsolete  in  New 
York ;  and  the  courts  have  clear  power  to  proceed  against 
a  person  not  a  party,  even  for  contempt,  by  a  motion '  in  the 
cause,  yet  where  the  person  is  a  stranger  to  the  cause,  not  having 
already  been  served  with  papers,  nor  otherwise  legally  made 
cognizant  of  it,  a  petition  and  order  to  show  cause  thereon  is 
preferable,  as  giving  more  adequate  and  intelligible  notice. 

4.  The  petition  requires  a  sworn  allegation  by  the  moving 
party  himself,  or  his  proper  agent,  whereas  a  motion  on  ordi- 
nary notice  requires  only  affidavits  of  evidence  and  a  notice 
proceeding  from  the  attorney  in  virtue  of  his  general  power  in 
the  cause.  For  this  reason  sometimes  the  court,  and  sometimes 
the  attorney,  prefers  that  the  application  should  be  made  by 
petition. 

This  is  the  more  important  in  those  cases  where  motions 
without  written  notice  are  sometimes  made.^ 

In  English  practice,  and  in  some  other  jurisdictions,  there 
is  sometimes  a  preference  on  the  ground  of  privacy,  particular- 
ly in  equity  causes,  petitions  being  commonly  referred  without 
the  subject  being  stated  in  open  court. 

4.  Rules  a]yplAG(Me.'\ — A  petition  used  as  a  motion  in  the 
cause  should  be  entitled,'  and  the  rules  applicable  to  affidavits 


>  See  paragraphs  8  and  9,  pp.  105  and  106  {alow). 

'  In  Gass  ■».  Stinson,  2  Bwmn.,  605,  the  cause,  being  before  the  master 
imder  an  interlocutory  decree,  an  order  was  made  on  oral  application  to  the 
master  to  take  the  depositions  of  witnesses  to  establish  the  incompetency  of 
witnesses  whose  depositions  were  before  the  court.  The  question  arose  on  a 
motion  to  supersede  the  order  on  this  and  other  grounds.  Story,  J.,  held  that 
the  application  should  have  been  by  petition,  in  writing,  verified.    Order  su- 

The  English  equity  practice  is  thus  stated  by  Lub6:  "  Motions  when  they 
are  not  for  a  common  order  (which  are  motions  of  course),  can  only  be  made 
upon  notice  given  to  the  adverse  party  two  days  before,  inclusive,  and  affidavit 
filed  for  the  service  thereof  on  the  clerk  in  court.  The  notice,  however,  speci- 
fies no  more  than  the  names  of  the  parties  and  the  object  intended  to  be  ap- 
rlied  for-  whereas  a  petition  sets  forth  the  ground  work  of  the  apphcation, 
and  when  filed,  becomes  matter  of  record.  Wherever,  therefore,  the  nature 
of  the  case  is  such  that  the  court  or  adverse  party  ought  to  be  put  m  previous 
possession  of  the  grounds  of  the  application,  or  tha,t  the  reasons  for  granting 
the  order  should  remain  recorded,  the  apphcation  should  regularly  be  by  pe- 
tition and  not  by  motion."    Lube's  Eq.  PI.  (Amer.  ed.),  p.  54. 

3  Petitions  which  relate  to  a  proceeding  pending  should  be  entitled  in  it,  or 
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heretofore  stated  *  apply  to  it ;  for  it  is  nothing  more  than  an 
affidavit  by  the  party  with  a  prayer  for  relief,  and  a  formal 
verification  preceding  the  Jurat.  It  is  not  essential  to  pray  for 
an  order  to  show  cause,  though  if  it  be  desired,  instead  of  giv- 
ing the  usual  notice  of  motion,  the  reason  for  short  time  must 
be  stated. 

It  does  not  need  the  signature  of  counsel,  but  must  be  sub- 
scribed or  indorsed  by  the  attorney  serving  it  with  his  name 
and  address,  or  annexed  to  a  notice  or  other  papers  so  sub- 
scribed or  indorsed  and  served  with  it. 

In  respect  to  filing,  and  the  proceedings  on  the  hearing,  and 
the  order  made  thereon,  the  rules  stated '  in  respect  to  motions 
and  orders  apply. 

5.  Prayer.\ — The  prayer  for  relief  may  be  in  the  alterna- 
tive *  when  necessary. 

6.  Signature.'] — The  court  may  properly  refuse  to  act  on  a 
petition  if  the  verification  be  not  signed.  The  principles  which 
should  control  the  question  are  the  same  as  those  applying  to 
an  affidavit ; "  but  it  is  appropriate  to  the  form  of  the  proceed- 
ing to  require  strict  practice. 

The  signature  should  be  in  the  true  name  of  the  petitioner, 

BO  refer  to  it  with  sufficient  distinctness,  that  perjuiy  might  be  assigned.  But 
original  petitions  need  not  be  entitled.  De  Zeng  v.  Mann,  4  Oh.  Sent.  23. 
(Order  appealed  from,  therefore  reversed,  and  petition  dismissed,  but  without 
prejudice  to  renew  application.)  See  page  30  of  this  Volume,  as  to  eotitling 
affidavits. 

1  See  Article  III,  p.  30  of  this  Volume. 

s  See  Articles  XIV  and  XVII,  pp.  165-196,  and  334-281  {above). 

2  In  Robertson  v.  Robertson,  3  Paige,  387,  389,  the  chancellor,  remrdng 
the  decision  of  the  vice-chancellor,  says:  "Although  the  application  to 
dismiss  the  bill  of  the  complainant,  on  account  of  the  irresponsibility  of 
the  next  friend,  was  not  correct  in  point  of  form,  yet,  as  the  prayer  of  the 
petition  was  in  the  alternative,  the  vice-chancellor  should  have  granted  the 
proper  relief  upon  the  facts  presented.  He  should  have  ordered  the  proceed- 
ings to  be  stayed  on  the  part  of  the  complaint  until  a  responsible  person  should 
be  substituted  as  next  friend,  or  security  for  costs  given." 

*  In  Hathaway  «.  Scott,  11  Paige,  173  (1844),  a  petition  (entitled  in  the 
cause)  was  presented  by  one  of  the  defendants  for  an  order  requiring  the  as- 
signee of  the  judgment,  upon  which  the  complainant's  bill  was  founded,  to 
file  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor  It  was  objected  that 
the  petition  was  not  signed  by  the  party  or  counsel.  The  chancellor  said  that 
there  was  no  rule  in  this  court,  or  in  the  English  practice,  requiring  the  sig- 
nature of  counsel  to  a  petition,  except  in  the  cases  of  petitions  for  reheariijg 
or  appeal;  but  the  objection  that  it  was  not  signed  by  the  petitioner  was  well 
taken.  The  reason  being  that  a  prosecution  for  perjury  may  be  fecilitated. 
Petition  denied. 
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even  if  he  is  mentioned  in  the  proceedings  in  the  cause  by  a 
name  variant  therefrom ;  in  such  case  the  matter  should  be 
explained  by  an  allegation  in  the  petition.' 

Signature  by  attorney  or  agent  is  sufficient  in  the  same 
cases  as  on  an  original  petition.^ 

7.  Notice  of  motion.] — On  a  petition  in  a  cause,  a  notice  of 
motion  should  be  used  instead  of  an  order  to  show  cause, 
unless  either, 

(1)  A  shorter  time  than  the  regular  notice  is  desired,  and 
the  reason  stated  in  the  petition  or  accompanying  affidavit ;  or, 

(2)  The  statute  or  rule  of  court  applicable  prescribes  an 
order  to  show  cause  ;  or, 

(3)  The  person  proceeded  against  is  not  a  party  to  the 
action,  nor  in  any  way  privy  to  it,  in  which  case  full  notice  by 
order  to  show  cause  is  proper  and  preferable  to  avoid  question.^ 

III.    ORIGINAL    PETITIONS. 

8.  Description  of  petitioner.] — If  the  identity,  residence, 
or  description  of  the  petitioner  is  a  material  fact,  it  should  be 
added,  not  as  matter  of  description  following  his  name,  but  as 
a  distinct  allegation.* 

9.  Allegations.] — The  allegations  of  the  petition  should, 
like  those  of  a  complaint,  present  all  the  substantial  elements  of 
fact  constituting  the  cause  of  petition  or  ground  relied  on  as 
the  right  of  relief.^ 

■  Such  a  variance  was  disregarded  after  judgment  in  Varian  ®.  Stevens,  2-, 
Buer,  635.  The  principles  applying  to  this  question  are  somewhat  the  same 
as  those  applying  to  Summons,  except  that  the  question  is  not  usually  here 
jurisdictional. 

"  m  ■parte  Wallace,  L.  B.,  14  q.  B.  B.,  32 ;  s.  c,  51  L.  T.  B.,  N.  &,  551. 

'  Where  the  court  is  asked  to  enforce  a  stipulation  by  motion  or  petition, 
notice  should  be  given  to  one  whose  rights  may  be  affected,  at  least  unless  it 
appears  from  the  petition  that  such  proceedings  have  been  had  as  protects  his 
rights  or  has  secured  his  assent.  Anderson  v.  Jarvls,  If.  T.  Daily  Beg.,  Sept. 
29, 1883. 

*  See  pages  33  and  48  of  this  Volume. 

'  In  passing  upon  the  sufficiency  of  a  petition  for  an  order  that  an  as- 
signee in  trust  for  the  benefit  of  creditors,  submit  to  an  examination  as  to  the 
ti^st,  under  the  provisions  of  the  General  Assignment  Act  of  1877,  and 
holding  that  the  petition  must  show  that  the  witness  or  document  has 
information  pertinent  to  the  inquiry,  Danf orth,  J.  (delivering  the  opinion  of 

Vol.  I.— 23 
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It  is  convenient,  however,  to  state  matters  of  complex 
detail  in  schedules  annexed  to  and  referred  to  in  the  petition  as 
a  part  of  it ;  and  this  is  proper  even  under  a  statute  requiring 
such  matters  to  be  stated  in  the  petition.^ 

Matters  of  mere  evidence  may  be  stated  in  supporting 
aflSdavits.^ 

In  cases  of  original  petitions  invoking  the  equitable  powers 
of  a  court  of  general  jurisdiction,  the  rule  that  the  petition 
must  itself  contain  the  whole  cause  of  petition,  is  one  of 
practice  rather  than  power,  and  it  is  enough,  in  this  respect,  to 
give  jurisdiction,  if  the  petition  and  accompanying  papers  make 
a  case  ;  and  the  powers  of  amendment  may  be  resorted  to  to 
cure  a  defect.' 

10.  — positive,  or  on  information,  c&c] — In  order  to  make 
the  petition  itself  direct  evidence  of  the  matters  alleged  in 
positive  form,  that  is  to  say,  not  expressed  to  be  alleged  on 
information  and  belief,  the  better  practice  is  to  distinguish  the 
allegations  on  knowledge  from  those  made  on  information  and 

the  court  in  Matter  of  Holbrook,  99  If.  Y.,  539),  says:  "The  statute  does  not 
in  terms  say  this,  but  it  requires  an  order  to  he  made  on  petition,  and  hy 
necessary  implication,  that  the  judge  who  makes  it  shall  have  facts  or 
information  before  him." 

s.  P.,  People  ex  rel.  Green  ».  Smith,  55  N.  7!,  135,  also,  however,  a  case  of 
petition  in  a  special  statutory  proceeding  in  derogation  of  common  right. 

'  Thus  in  Matter  of  Comrs.  of  "Washington  Park,  53  N.  T.,  131,  proceed- 
ings were  instituted  to  acquire  title  to  lands  under  a  statute  which  required 
that,  in  the  petition,  the  real  estate  sought  to  be  taken  must  be  f»l]y  de- 
scribed, and  the  names  and  places  of  residence  of  the  parties  owning  or 
claiming  an  interest  in  the  real  estate  shall  be  stated.  In  the  body  of  the 
petition,  the  real  estate  was  referred  to  as  "hereinafter  fully  described  and 
set  forth,"  and  the  petition  stated,  that  "  hereafter  is  stated  the  names  and 
places  of  residence  of  the  parties  who  own,"  &c.;  annexed  and  firmly 
attached  were  schedules,  giving  full  descriptions  of  the  several  parcels  of 
real  estate  sought  to  be  taken,  with  the  names  and  places  of  residence  of  the 
owners  and  claimants,  and  also  a  notice,  addressed  to  each  and  all  the  owners 
and  claimants  by  name,  stating  the  time  and  place  when  the  petition  would 
be  presented,  &c.,  all  folded  and  indorsed  "Petition,  description,  notice,"  &c. 
Held,  that  the  schedules  formed  part  of  the  petition,  and  that  there  was  a 
sufficient  compliance  with  the  provisions  of  the  statute. 

*  See  Henry  v.  Henry,  3  Dem.,  322,  where  such  matters  were  stricken  out 
of  a  petition  to  revoke  probate,  because  Rule  4  of  Surrogate's  Court  required 
that  the  contestant  shall  file  a  verified  answer  containing  a  concise  statement 
of  the  grounds  of  objection;  and  a  petition  to  revoke  is  regarded  in  this 
respect  on  the  same  footing  as  an  answer  to  a  petition  for  probate. 

^  Compare  Matter  of  Leake  &  Watts  Orph.  Home,  93  N.  T.,  116,  where  it 
was  held  that  the  lack  of  an  allegation  was  not  available  when  first  objected 
to  in  the  Appellate  Court. 
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belief,  in  tlie  same  way  as  in  a  pleading  or  affidavit ;  and  then 
inserting  in  the  verification  the  words  "  stated  to  be,"  will  make 
the  petition  positive  evidence  of  all  the  matters  not  alleged  in 
qualified  form. 

11.  Signature.] — Signature  should  be  by  the  petitioner ;  but 
signature  by  attorney  may  be  accepted  as  sufficient  if  the 
verification  by  him  shows  his  authority  as  such,  and  excuse,^  as 
in  case  of  a  pleading. 

]  2.  Yerification.] — A  verification  is  required  to  an  original 
petition.  The  form  is  more  fully  considered  in  connection  with 
the  verification  of  other  papers. 

If  the  petition  is  full  and  complete,  and  the  verification  so 
expressed  as  to  show  what  allegations  in  the  petition  are  sworn 
to  on  information  and  belief,  and  what  positively,  the  petition 
is  ordinarily  a  sufficient  evidentiary  basis  for  an  order  or 
judgment,  if  not  put  in  issue  by  a  sworn  answer  or  affidavit.^ 

13.  —  ly  several.'] — Where  several  persons  join  in  one 
petition  the  practice  is  for  all  the  petitioners  to  join  in  verifying 
either  in  one  or  several  verifications,  as  may  be  convenient. 

But  in  the  absence  of  any  special  provision  of  statute  or 
rule  of  court  requiring  all  to  verify,  a  petition  by  two  or  more 
petitioners  united  in  interest,  if  verified  by  one  acquainted  with 
the  facts,  on  behalf  of  himself  and  of  the  others,  and  so 
expressed,  will  be  accepted  as  sufficient. 

14.  Address.] — The  petition  is  addressed  to  the  court  or 
judge,  but  to  make  it  ready  for  service,  it,  or  the  notice  of 
motion  or  order  to  show  cause  annexed  to  it,  must  be  intelli- 
gently directed  or  addressed  to  each  person  upon  whom  it  is  to 
be  served. 

The  English  practice  requires  also  that  an  ex  parte  petition, 
which  is  not  to  be  served  on  any  one,  should  have  at  the  foot  of 
it  a  statement  that  no  person  is  intended  to  be  served, 

15.  Mling.] — An  original  petition  should  be  filed  either 


1  This  was  held  even  in  case  of  a  guardian  petitioning  as  such,  by  attor- 
ney, in  Keid  «.  Morton  (III,  1886),  6  Northeastern  Sep.,  414. 

^  Seej  for  instance,  Matter  of  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  99  N.  Y., 
13, 16  (proceedings  in  eminent  domain). 
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when  first  presented,  or  on  the  return  of  the  order  to  show 
cause,  or  on  the  presentation  pursuant  to  notice. 

Where  an  original  petition  has  been  lost  from  the  files  of 
the  court  without  the  petitioner's  fault,  and  no  copy  can  be 
had,  the  filing  of  a  new  petition  should  be  allowed.^ 

*  16.  Order  to  show  cause.] — In  proceedings  by  original 
petition,  the  order  to  show  cause  is  in  the  nature  of  process ;  ^ 
and  although  not  necessary  to  be  tested  and  sealed,  must  have 
the  substantial  requisites  necessary  to  the  communicating  of 
clear  notice  of  what  is  asked  for. 

Where  personal  service  is  made  the  petition  is  to  be  served 
with  the  order  to  show  cause,  and  the  practice  is  to  express  the 
order  as  requiring  the  person  served  to  show  cause  "  why  the 
prayer  of  the  petition  should  not  be  granted,"  but  for  this 
purpose  the  prayer  contained  in  the  petition  should  be  full  and 
explicit. 

If  the  petition  is  not  personally  served,  as  in  the  case  of 
some  proceedings  against  absentees,  and  in  some  statutory  pro- 
ceedings, the  order  to  show  cause,  whether  served  personally  or 
by  publication,  should  state  the  prayer  at  length.* 

17.  Amending petil/wn.] — Original  petitions,  except  in  those 
cases  where  they  are  special  and  statutory  and  in  derogation  of 
common  right,  are  within  the  general  power  of  amendment  pos- 
sessed by  courts  of  record ;  and  when  a  petition  is  filed  instead 
of  a  bill,  it  is  even  amendable  in  form  into  a  bill,  if  a  bill  or 
complaint  be  necessary,*  provided  the  parties  are  before  the 
court  and  have  interposed  no  objection  to  jurisdiction.  But 
unless  serious  delay  would  be  saved  by  amending,  the  better 
practice  is  to  allow  the  petition  to  be  withdrawn,  or  deny  it 
without  prejudice,  and  leave  the  party  to  proceed  regularly  by 

'  PhUlips  V.  Moore,  100  U.  8.,  208. 

»  See  p.  159  of  this  Volume. 

'  Matter  of  Pyrolusite  Manganese  Co.,  39  Hun,  429 ;  b.  o.,  3  Citi.  Pro.  B. 
(Browne),  270,  holding  that  under  the  statute  for  voluntary  dissolution  of 
corporations  which  requires  the  citation  or  order  to  show  cause  to  express  the 
Object,  one  which  merely  referred  to  the  petition  (the  petition  not  being  served 
nor  published),  was  not  sufficient  to  give,  jurisdiction. 

<  Petition  of  Baptist  Church,  51  N.  K,  434 
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action.  Even  in  respect  to  special  statutory  proceedings,  the 
same  large  power  of  amendment  has  been  extended  by  statute 
to  the  principal  courts  in  New  York^  which  the  statute  gives 
to  them  and  courts  of  record  generally  in  respect  to  other 
special  proceedings  and  actions.^ 

18.  Second  use.'] — A  petition  once  used  may,  after  the  pro- 
ceedings thereon  have  been  set  aside  for  want  of  jurisdiction, 
be  used  again  in  making  a  second  application ;  *  but  it  is  the 
better  practice  to  have  it  re-verified  if  practicable.* 

19.  Joining  and  severing.] — Several  persons  united  in  in- 
terest may  join  in  one  petition  upon  the  same  principles  that 
persons  so  united  may  join  in  one  action. 

So  the  court  may  allow  Joint  petitioners  to  sever,®  on  such 
terms  as  it  may  deem  just ;  and  a  separate  petition,  filed  pursu- 
ant to  such  leave  and  for  the  same  cause,  may  be  deemed,  in 
furtherance  of  justice,  a  continuation  of  the  original  proceed- 
ing, so  as  to  save  rights  acquired,  rather  than  a  fresh  and  inde- 
pendent proceeding.^ 


'  The  Supreme  Court,  Superior  City  Courts,  County  Courts,  and  N.  T. 
City  Court.    N.  T.  Code  Giv.  Pro.,  §  3347,  subd.  6. 
'  m  T.  Code  Ow.  Pro.,  §  731,  &c. 
s  Matter  of  Davis,  10  Daly,  31. 

*  See  pp.  38,  39,  of  this  Vol. 

■^  Even  when  the  proceeding  was  special  and  statutory,  the  general  power 
of  the  court  to  mould  its  own  proceedings  was  deemed  applicable,  and  the 
joinder  was  allowed  to  be  cured  by  allowing  a  severance.  Matter  of  Mehr- 
bach,  97  N.  T.,  601;  rev'g  33  Hun,  136. 

*  Id.    So  held  in  special  statutory  proceedings  to  vacate  an  assessment. 
In  this  case  the  court  below  held  the  contrary,  saying  the  "  order  allowed 

the  petitioners  to  sever  their  applications,  and  under  it  this  petitioner  prepared 
and  served  a  petition  in  his  own  individual  behalf.  That  is  the  mode  in  which 
the  law  has  provided  for  the  commencement  of  proceedings  of  this  descrip- 
tion. And  it  was  accordingly  a  new  proceeding,  first  commenced  by  the  serv- 
ice of  his  petition.  The  effect  of  the  order  was  to  discontinue  the  preceding 
proceeding  as  to  him,  leaving  him  at  liberty  to  present  and  prosecute  an  ap- 
plication in  his  own  behalf,  and  that  application  was  first  instituted  by  the 
service  of  his  petition.  Before  that  was  done  the  assessments  themselves  were 
paid,  and  .  .  .  those  payments  formed  a  legal  answer  to  this  aonlication 
to  vacate  the  assessment."  .  ,  „m,. 

In  another  decision,  involving  this  point,  the  same  court  say:  ine 
proceeding  by  petition  in  these  cases  is  a  special  one  created  by  statute 
and  to  be  specially  pursued,  and  we  very  strongly  doubt  whether  the  judge 
or  court  before  whom  it  is  instituted  can  exercise  such  a  power  as  is  here 
sought-  but  at  aU  events,  if  the  power  exists,  it  ought  to  be  used  with  care,^ 
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20.  Bringing  in  new  parties.'] — The  equitable  power  of  the 
court  to  bring  in  third  persons  and  make  them  parties,  when  a 
complete  determination  of  the  controversy  before  it  cannot  be 
had  without  their  presence,  applies  to  proceedings  by  peti- 
tion ; '  and  upon  the  same  principle  the  power  of  amendment 
in  the  striking  out  of  parties  applies. 

21.  Answer.] — There  are  no  settled  rules  as  to  the  form  of 
the  proceedings  on  the  part  of  those  brought  in  by  original  pe- 
tition, but  the  principles  applied  are  the  same  which  regulate 
the  substance  of  demurrers  and  answers  in  actions  of  an  equi- 
table nature ;  and  in  recent  practice  these  principles  have  been 
extended  even  to  petitions  in  special  statutory  proceedings.^ 

In  original  petitions  addressed  to  the  general  equitable  pow- 
er of  a  court  of  general  jurisdiction,  a  demurrer,  answer,  or 
motion  to  dismiss  for  want  of  jurisdiction  should  be  entertained 
upon  the  same  principles  as  in  the  case  of  an  action,  and  even 

and  on  such  terms  as  will  cause  such  laches  as  are  shown  in  this  case  not  to 
result  in  placing  the  city  in  any  worse  position  than  it  was  when  the  new  rul- 
ings of  the  courts  exposed  it  to  liabilities  thought  not  before  to  exist." 
Matter  of  Wood,  33  Hun,  4. 

In  reversing  the  former  decision  and  overruling  the  latter,  the  Court  of 
Appeals  say:  "Because  the  statute  which  authorized  these  applications  did 
not  itself  provide  for  amendments,  it  does  not  at  all  follow  that  the  court  to 
which  the  petition  was  presented  had  not  control  of  its  own  practice,  and 
had  no  power  to  treat  the  general  application  as  constituting  so  many  several 
petitions  and  to  permit  the  form  to  be  made  to  correspond.  Many  such  peti- 
tions have  been  presented,  and  gone  through  the  courts,  resulting  in  the  end 
in  several  and  separata  orders  for  the  relief  of  each  petitioner  from  his  own 
assessment.  (Mattert)f  Eager,  46  N.  T.,  100 )  The  joinder  in  such  cases  is  at 
the  most  but  an  irregularity  which  might  be  waived  or  cured.  It  is  difficult  in 
any  view  of  the  subject  to  see  how  the  original  petition,  whatever  may  have 
been  its  defects,  did  not  constitute  a  pending  proceeding ;  and  that  being  so, 
and  the  irregularity  corrected  by  an  order  of  amendment  from  which  no  ap- 
peal has  ever  been  taken,  it  seems  to  us  quite  obvious  that  the  present  peti- 
tion should  be  deemed  a  continuation  of  the  original  proceeding,  at  least,  in 
respect  to  the  question  of  the  effect  of  payment."  Matter  of  Mehrbach  97 
JV.  Y.,  601 ;  rev'g  33  Sun,  136. 

So  held,  applying  If.  Y.  Code  Giv.  Pro.,  8  452;  Matter  of  Columbian  Ins 
Co.,  30  Hun,  343. 

'  See,  for  instance,  Matter  of  N.  T.,  Lake  Erie  &  W.  R.  R,  Co.,  99  N.  Y, 
12,  16  (proceedings  in  eminent  domain).  In  that  case  the  court,  without 
passing  on  the  question  whether  the  general  rule  of  pleading  that  a  denial  of 
knowledge  or  information  sufficient  to  form  a  belief  applies  to  an  answering 
affidavit  in  such  proceedings,  held  that  if  the  affidavit  was  a  mere  affidavit, 
such  an  allegation  was  not  a  denial.  If  it  was  an  answer,  it  could  not  avail 
as  a  denial  in  this  case,  because  the  fact  sought  to  be  put  in  issue  was  the  ex- 
istence of  a  corporation  which,  under  the  Code,  cannot  be  denied  except  by  a 
positive  allegation  that  the  company  is  not  a  corporation. 
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with  more  freedom.  In  an  answer,  a  denial  of  knowledge  or 
information,  sufficient  to  form  a  belief  as  to  a  fact  alleged  in 
the  petition,  ought  to  be  regarded  as  putting  the  fact  in  issue. 
Indeed  an  answer  submitting  the  rights  of  the  answering  party 
to  the  court,  without  taking  issue  in  any  form,  is  not,  accord- 
ing to  common  practice,  deemed  to  relieve  the  petitioner  from 
the  necessity  of  giving  some  evidence  in  support  of  his  petition, 
if  required  at  the  hearing.  An  amendment,  if  necessary  in 
such  a  case,  should  be  freely  allowed. 

Proceedings  of  snch  a  character  are  not,  like  actions,  found- 
ed on  strict  legal  right,  but  are  the  resort  to  a  summary  method 
of  invoking  the  equitable  directions  of  the  court,  and  the  court 
is  not  bound  to  give  judgment  on  the  pleadings  or  by  default, 
for  it  may  leave  even  a  party  who  has  a  good  case  to  his  ac- 
tion. 

In  special  statutory  petitions  stricter  practice  may  reason- 
ably be  insisted  upon. 

22.  The  hearing. \ — The  conclusiveness  of  the  litigation 
may  depend,  in  cases  not  touched  by  any  statute,  on  whether 
the  final  order  is  made  on  default  or  without  opportunity  of  a 
hearing  before  the  court  or  referee.  It  is  therefore  the  better 
course,  wherever  a  conclusive  order  or  decree  is  desired,  and 
there  is  no  statute  securing  that,  to  offer  evidence  on  the  return 
of  the  petition  or  to  take  a  reference,  and  in  the  final  order  to 
recite  the  fact  that  evidence  was  taken. 

It  may  be  that  under  the  '^.  T.  rule  of  court,'  allowing 
judgment  to  be  entered  in  a  certain  class  of  petitions,  the  final 
order  would  necessarily  have  the  effect  of  a  judgment. 

23.  Order  or  decree.] — The  decision  of  an  original  petition 
is  embodied  in  the  order  which,  although  it  is  not  a  judgment 
within  the  meaning  of  general  provisions  of  the  statute  relative 
to  judgments,  particularly  with  respect  to  appeal  and  new  trial, 
it  being  viewed  for  those  purposes  rather  as  an  order,  is  ac- 
corded much  the  same  effect  and  respect  as  a  judgment,  if  it 
be  thus  taken  not  by  default  nor  on  the  petitioner's  allegations 
merely,  but  after  proofs  taken  and  full  opportunity  for  hearing. 

'  iV.  Y.  Gen.  BuUs  1884,  No.  27. 
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IJnless  full  proofs  are  taken,  or  opportunity  therefor  given 
by  a  hearing  before  a  referee  (or  it  may  be  by  issues  framed 
for  a  jury^),  and  the  order  thereon  is  one  which  might  have 
been  reviewed  by  appeal,  it  is  not  deemed  a  res  judicata  in  the 
sense  in  which  a  judgment  is.' 

24.  Enforcwig.] — The  court  have  inherent  power  to  enforce 
the  order ;  if  it  be  for  specific  relief,  by  proceedings  for  con- 
tempt ;  and  if  it  be  for  the  payment  of  money,  in  the  same 
way  (though  this  is  in  some  cases  restrained  by  statute)  or  by 
execution.' 

'  N.  T.  Code  Civ.  Pro.,  §  823. 

■■'  Dwight  v.  St.  John,  25  N.  Y.,  203.  But  in  any  case  the  motion  might  be 
renewed  on  fresh  papers.    Riggs  «.  Pursell,  74  id.,  370,  879. 

See  on  this  distinction  p.  181  of  this  Vol. 

'  See  paragraph  89,  page  380  of  this  Vol. 

In  Austin  ®.  Eawdon,  42  N.  Y.,  155,  it  was  held  that  in  a  statutory  pro- 
ceeding to  determine  controversies  between  corporation  receivers  and  debtors 
or  creditors,  when  the  court  was  authorized  to  refer  the  controversy  by  a 
statute  declaring  that  the  referee  "  should  have  the  same  powers  and  be  sub- 
ject to  the  like  duties  and  obligations  "  as  referees  appointed  by  the  courts  in 
personal  actions,  their  report  to  be  filed  in  the  same  office,  and  to  be  "  conclu- 
sive on  the  rights  of  the  parties  if  not  set  aside  by  the  courts,"  this  being  at 
the  time  when  the  practice  allowed  the  entry  of  judgment  on  a  referee's  re- 
port in  action  as  of  course:  lield,  that  an  order  of  judgment  was  proper.  Lott, 
J.,  said:  "Although  there  is  no  express  power  given  to  the  court  to  entertain 
jurisdiction  in  the  matter,  it  is  necessarily  implied.  It  was  the  duty  of  the 
referees  to  report  to  the  court,  and  the  fact  that  it  was  to  conclude  the  rights 
of  the  parties,  if  not  set  aside  by  the  court,  concedes  the  existence  of  the  pow- 
er to  set  it  aside  and  to  hear  an  application  for  such  a  purpose,  and,  in  the 
absence  of  any  statutory  regulation  on  the  subject,  the  rules  and  practice  of 
the  court  regulating  like  applications  on  references  in  actions  must  apply,  to 
give  effect  to  the  provision.  .  .  .  The  object  of  the  statute  in  authorizing 
such  a  determination  was  to  enable  a  speedy  settlement  and  disposition  of  the 
effects  and  property  of  a  dissolved  corporation  to  be  made.  The  construction 
above  given  to  it  is  consistent  with  its  provisions,  and  will  carry  out  that  ob- 
ject. If,  on  the  other  hand,  the  report  is  only  to  be  considered  as  an  adjust- 
ment of  the  amount  due,  and  the  collection  of  it  could  only  be  enforced  by  a 
judgment  in  a  suit  founded  thereon  subsequently  commenced,  it  would  tend 
to  delay  such  settlement  and,  to  a  great  extent,  render  a  reference  useless." 

In  Greenfield  v.  Mayor,  28  Sun,  830  (proceeding  for  substitution  of  attor- 
neys and  to  compel  delivery  of  papers),  the  court  say:  "  In  respect  to  the 
question  whether  the  court  had  power  to  order  the  bank  to  pay  over  the  money 
and  to  direct  execution  to  issue  as  upon  a  judgment  therefor,  wc  think,  under 
the  circumstances,  the  power  existed.  The  proceedings  were  commenced  by 
petition  filed  on  behalf  of  the  bank.  It  was  addressed  to  the  equitable  power 
of  the  court  seeking  to  compel  an  attorney  to  surrender  the  possession  of  pa- 
pers, &c.,  in  his  hands,  and  upon  which  he  had  a  lien  for  his  compensation, 
and  distinctly  offering  to  pay  to  said  attorney  all  sums  and  amounts  to  which 
he  might  in  any  proceedings  be  adjudged  to  be  entitled  for  his  professional 
services  and  disbursements.  It  was  accompanied  by  a  bond  given  for  the 
purpose  of  obtaining  an  immediate  delivery,  without  the  delay  incidentally 
necessary  to  ascertain  such  amount.  The  court  directed  the  surrender  of  all 
the  papers  upon  which  the  lien  rested,  and  directed  a  reference  to  hear  and 
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This  power  is  expressly  recognized  by  the  New  York  Gen- 
eral Eiile,^  which  provides  that  "Any  order  or  judgment  direct- 
ing the  payment  of  money,  or  afEecting  the  title  to  property,  if 
founded  on  petition,  where  no  complaint  is  filed,  may,  at  the 
request  of  any  party  interested,  be  enrolled  and  docketed,  as 
other  judgments." 

25.  Motion  to  vacate.] — The  court  is  not  deprived  of  its 
power  over  the  proceeding  by  the  fact  that  it  has  granted  a 
final  order.  It  has  implied  power  to  entertain  a  motion  to  va- 
cate; although  such  motions  are  subject,  of  course,  to  the  res- 
trictions stated  in  the  article  on  "  Motions,"  *  and  ought  also  to 
be  subject  by  analogy,  if  not  by  force  of  the  statute,  to  the 
principles  prescribed  in  reference  to  motions  to  vacate  judg- 
ments.^ 


FORMS. 

Pkooeedings  by  Petition  in  a  Causb  of  order  to  show  cause  on  a  pre- 

ALKEADT  ERODGHT.  vious   petition. 

159.  Petition  in  a  cause  pending.  ^^'^-  ^''^^l.  '^^''^^^  motion  made  on 

160.  Caption  of  a  preliminary  petition  P^^*^"''  without  prejudice  to  an 

to  the  court  action,  or  with  leave  to  sue. 

161. to  a  judge. 

162.  Affidavit  by  attorney  of  facts  aa  to         Peooeedings  by  Original  PEiiiioif. 

previous  application. 

163.  Order  to  show  cause  on  a  petition     168.  Original  petition. 

in  ata  action.  169.  Prayer  of  a  petition  of  an  officer  of 

164.  Notice  of  motion  on  petition  in  a  court  for  instructions. 

cause,  used  instead  of  order  to  170.  Verification  of  petition. 

show  cause.  171. by  officer. 

166.  The  same;  a  shorter  form.  172.  Order  to  show  cause  on  original 

166.  Petition  for  amendment  of  prayer  petition. 

determine  the  question  of  compensation,  and  a  trial,  formal  in  its  character, 
was  bad  before  such  referee.  On  the  coming  in  of  the  report  and  Its  confir- 
mation, the  court  undoubtedly  had  power  to  compel  a  compliance  with  its 
own  order,  by  directing  the  payment  of  the  money  to  the  attorney  which  had 
been  ascertained  to  be  his  due,  and  might  enforce  that  order,  under  General 
Rule  27  of  the  court,  by  the  entry  of  a  judgment  and  the  issuing  of  an  execu- 
tion as  directed  by  the  order  appealed  from,  or  it  might  have  proceeded  to 
enforce  the  order  by  proceedings  in  the  nature  of  contempt.  It  certainly  is 
not  prejudicial  to  the  bank  that  the  court  adopted  the  milder  form,  and  it 
was  not  necessary,  we  think,  to  require  the  attorney  to  proceed  with  the  ac- 
tion upon  the  bond,  although  that  course  might  doubtless  have  been  taken." 

1  No.  37,  of  1884. 

s  See  pages  124-138  and  136  of  this  Volume. 

'■N.  T.  Code  Civ.  Pro.,  §§  1383, 1393. 
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Peooeedingb  et  Original  Petition — 
continued. 

173.  Notice  of  motion  for  final  order  on 

original  petition. 
Hi.  Notice  of  motion  by  j oint  petitioner 

for  leave  to  sever. 
176.  Order  allowing  joint  petitioners  to 

sever. 

176.  Petition  by  third  person  to  be  al- 

lowed to  intervene  and  be  beard 
on  an  original  petition. 

177.  Order  granting  leave  to  intervene 

on  original  petition. 

178.  Notice  of  appearance  on  original 

petition. 

179. by  petitioner  who  is  affected 

in  two  capacities  although  pe- 
titioning only  in  one. 

180.  Answer  to  original  petition. 

181.  The  same;    another  form,  where 

the  proceedings  are  merely  to 
adjudicate  the  existence  and  ef- 
fect of  admitted  facts. 


182.  Answer  (and  appearance)  submit- 

ting rights  to  the  court. 

183.  Order  denying    original  petition 

without  prejudice  to  an  action, 
or  with  leave  to  sue. 

184.  Order  referring  original  petition. 

185.  Notice  of  settlement  of  order  or 

decree   upon    determination    of 
original  petition. 

186.  Affidavit  to  disbursements  in  pro- 

ceedings on  original  petition. 

187.  —  by  counsel  for  trustees  to  his 

services,  and  their  value. 

188.  Consent  of  attorneys  as  to  allow- 

ances. 

189.  Final  order  or  decree  on  original 

petition. 

190.  Request  to  clerk  to  docket  order 

as  a  judgment. 

191.  Notice  of  motion  to  vacate  order 

made  on  original  petition. 

192.  Order  on  appeal  reversing  order 

made  on  the  petition. 


FoEMS  Nos.  159-167.— PROCEEDINGS  BY  PETITION  IN  A  CAUSE 
ALREADY  BROUGHT. 

Form  No.  159- 
Petitiou  in  a  cause  pending.^ 

[^Title  of  court  and  cause.] 

To  the  [or,  to  Hon.  J.  K.^  one  of  the  justices  of  the 

]  court  [gvvingfull  official  designatiori]. 

The  petition  of  A.  B.  [or,  of  the — name  of  corporation — by 
A.  B.,  their  president]  shows  : 

[Allegations  as  in  am,  affida/oit  y  ^  includvng  reason  for  short 
notice,  if  order  to  show  cause  im  less  than  eight  days  is  asTced  j  ^ 
a/nd  allegation  that  no  previous  ajypUcation  has  1>een  made.*] 

[Prayer  for  relief  accordimg  to  the  case.^] 

[Date.]  [Signature.] 

[  Verification^  as  in  Form  JVo.  170  {ielow).] 


'  See  paragraphs  1-7,  pp.  331-337 
(above). 

'  See  paragraphs  8-10,  pp.  337, 
338  (abme). 

*  Or  annex  separate  afQdavit  there- 
to. See  paragraph  108,  p.  162  of  this 
Volume.  See  clause  VIII  of  Form 
No.  35,  pp.  200-302  of  this  Vol.,  for 
illustrations. 

*  Or  state  in  separate  affidavit. 
See  paragraph  84,  p.  148  of  this  Vol- 


ume ;  see,  also,  Form  No.  163  (below), 
and  clause  IX  of  Form  No.  35,  at  p. 
202,  for  illustrations. 

'  See  paragraph  5,  p.  336  (above). 

"  In  Anon.,  JBopMns,  101,  a  party 
presented  his  own  petition,  as  solici- 
tor in  a  cause,  relating  to  facts  which 
had  been  stated  in  other  proceedings 
in  the  cause;  but  the  petition  was  not 
sworn  to.  The  court  thought  that 
there  should  be  no  exception  to  the 
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Form  No.  160. 
Caption  of  a  preliminary  petition  to  the  court. 

To  the  Supreme  Court  of  the  State  of  New  York  [or  other 
cov/rt,  gwvng  %tsfull  official  designatiori]. 

The  petition  of  ,  of  the  city  of  ,  shows  : 

Form  No.  161. 
Caption  of  a  preliminary  petition  to  a  judge. 

To  Hon.  James  Kent,  one  of  the  justices  of  the  Supreme 
Court  of  the  State  of  New  York  [or  other  court  or  magistrate, 
as  cAove]. 

The  petition  of  [cfic,  as  above]. 

Form  No.  162. 

Affidavit  by  attorney  of  facts  as  to  previous  application.  * 

[  Underwrite  at  the  foot  of  the  petition.] 
[  Venue.] 

J.  S.  S.,  of  the  city  of  ,  being  duly  sworn,  says,  that 

he  is  the  attorney  for  the  petitioners,  F.  H.  C.  and  C.  H.  R., 
herein  [or,  above-named],  and  that  no  previous  application  has 
been  made  for  the  order  or  relief  asked  for  in  their  petition, 
verified  on  the  day  of  ,18     [except,  cfec,  stating 

facts  /  see  p.  202]. 

[Jurat.]  [Signataire.] 

Form  No.  163. 
Order  to  show  cause  on  a  petition  in  an  action.^ 

[]Sfam£.  of  Court : — or,  if  a  court  order : — At  a  Special  Term, 

cfec,  as  in  Form 
No.  74,  p.  283.] 

[Title  of  GOMse.] 

On  the  within  \or,  annexed]  petition  of  A.  B.  [and  affidavit 
of  M.  N.],  let  the  [defendant]  above-named  show  cause  before 

rule,  that  all  petitions  groimded  on  '  The  better  opinion  is  that  the  rale 

facts  not  immediately  before  the  court,    does  not  apply  to  original  petitions. 
are  to  be  verified  by  oath  *  See  paragraph  7,  p.  337  (above). 
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me  [or,  at  a  special  term  of  this  court,  to  be  held  at  chambers 
thereof],  at  the  county  court  house,  in  the  city  of  New  York, 
on  the  day  of  ,  18     ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  the 
prayer  of  the  petition  should  not  be  granted.   [Seepj).  146, 154.] 

Service  hereof  on  or  before  the  day  of  >  iS     j 

shall  be  sufficient. 

[Date,  signature,  due,  as  in  Form  N'o.  88,  p.  291  {above).'] 

Form  No.  164. 

Notice  of  motion  on  a  petition  in  a  cause,  used  instead  of  order  to 

show  cause. ^ 

[Title  of  court  and  cause.] 

Please  take  notice  that  upon  [the  petition,  a  copy  of  which 

is  herewith  served  upon  you],  application  will  be  made  to  this 

court,  at  a  special  [or,  general]  term  thereof,  to  be  held  at  the 

city  hall  [or,  county  court  house],  in  the  [town]  of  ,  on 

the  day  of  ?  18     ,  at  the  opening  of  the  court  [or, 

at        o'clock  in  the        noon],  or  as  soon  thereafter  as  counsel 

can  be  heard  [or,  if  the  application  is  to  a  judge  and  not  to  the 

court,  to  Hon.  J.  K.,  a  judge  of  the  court,  at  ,  in 

,  on  the  day  of  >  18     ,  at  o'clock  in  the 

noon]  for  an  order  granting  the  petition.    [See pp.  146, 1 54.] 

[Date^  [Signature  cmd  office  address  of] 

Attorney  for  [moving  party]. 
[Address]  To  , 

Attorney  for  [ad/verse  pa/rby]. 

Form  No.  165. 
The  same ;  a  shorter  form. 

[Title  of  cowrt  and  cause.] 

Take  notice  that  on  the  petition  and  papers  annexed  I  shall 
apply  to  ,  at  ,  on  the  day  of  j  18     , 

at  o'clock  in  the  noon,  for  the  relief  demanded  in  the 

petition. 

[Date.]  [Signature  a/nd  add/ress  of] 

Attorney  for 
To  [add/ress  to  person  proceeded  against,  or] 
Attorney  for 

'  See  paragraph  7,  page  337  {above). 
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Form  No.  166, 

Petition  for  amendment  of  prayer  of  order  to  show  cause  on  a  pre- 
vious petition.^ 

\_Title  of  court  and  cause.] 
[  Venue.'] 

A.  B  being  duly  sworn,  says,  that  it  was  his  intention,  in 
making  his  petition  herein,  verified  the  day  of  ,  18     , 

to  ask  [that  he  be  made  a  party  defendant,  and  be  permitted 
to  defend  m  this  action].  That  the  papers  were  prepared  in 
great  haste,  and  that  by  inadvertence  a  request  or  prayer  to 
that  effect  was  omitted  from  said  petition,  and  from  the  order 
to  show  cause  thereon,  granted  on  the  said  day. 

This  deponent  therefore  prays,  that  the  order  to  show  cause 
may  be  amended  in  this  respect,  and  that  the  order  to  be  en- 
tered on  the  decision  of  this  motion  direct  [that  the  said  de- 
ponent be  made  a  defendant  in  this  action,  and  have  leave  to 
answer  and  defend  the  same.] 

[Jurat.]  [Signature.] 


Form  No.  167. 

Order  denying  motion  made   on  petition  without  prejudice  to  an 
action,  or  with  leave  to  sue.  ^ 

[Ifame  of  Court : — or,  if  a  court  order: — At  a  Special  Term, 

c&o.,  as  i?i  Form 
No.  74,  p.  283.] 

[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,18     [or  jproceed  as  in  Form  Mo.  87,  p. 

291  (above),  and  after  recitals,  appearamces,  die. :] 

Oedbeed,  that  the  said  motion  be,  and  the  same  hereby  is, 
denied  [with  costs],  without  prejudice  to  such  action  as  the  pe- 
titioner may  be  advised  to  bring  [or,  with  leave  to  the  pe- 
titioner to  bring  such  action  as  he  may  be  advised  against  the 
said  ,  alone  or  with  others,  in  respect  to  the  subject- 

matter  of  said  petition]. 

[Date,  signature,  c&c,  as  in  Form  No.  88,^.  291  {above).] 

'  Granted  in  a  case  where  decision    to  renew  the  motion  or  to  apply  to 
had  been  against  the  petition,  on  the    amend, 
ground  of  this  omission,  but  with  leave         '  See  paragraph  45,  p.  361  (above). 
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Forms  Nos.  168-192.— PROCEEDINGS  BY  ORIGINAL  PETITION. 
Form    No.    168. 
Original  petition.^ 

To '  the  Supreme  Court  of  the  State  of  New  York  [or  other 
court,  gwmg  its  full  official  cLesignation\  : 

The  petition  of  A.  J3.  [or,  of  the  company,  by  A.  B., 

their  president  ^]  shows  : 

\0r,  The  joint  *  petition  of  A.  B.  and  C.  D.  shows  :] 

[Or,  The  petition  of  A.  B.,  on  behalf  of  himself  and  all 
others  similarly  situated  and  who  may  come  in  and  contribute 
to  the  expenses  of  these  proceedings,  shows  :]_ 

[Here  insert  allegations  in  same  form  as  in  a  pleadmg  ^']  : 

Wheeefoee,  your  petitioner  prays  [here  insert  statement  of 
the  order  or  direction  desired  or  the  question  to  he  deternmied~\ : 

[Clause  ashmg  am,  order  to  show  cause]  And  your  petitioner 
further  prays  that  the  said  S.  T.  and  U.  Y.  and  said  W.  X.  and 
Y.  Z.^  [as  executors  of  said  M.  N.,  deceased]  be  directed  to 
show  cause  upon  some  day  to  be  fixed  by  this  court  why  the 
prayer  of  your  petitioner  should  not  be  granted,  with  such 
other  or  further  order  or  judgment  as  may  be  just. 

[  Where  a  reference  is  des^red  in  any  event,  im,sert  ,•]  that  a 
referee  be  appointed  to  take  proof  of  the  facts  alleged  in  this 
petition,  and  to  [take  and  state  the  accounts  and  proceedings  of 
your  petitioner  as  such  trustee,  and  to  ascertain  and  report  the 
amount  of  commissions  due  your  petitioner  as  such  trustee]. 

And  upon  the  coming  in  of  such  report,  that  your  pe- 
titioner be  authorized  [c&c,  according  to  the  case]. 

[  Where  a  stay  is  desired,  insert  .■]  And  that  in  the  mean- 
time, until  the  hearing  and  decision  of  this  petition  [or,  until 
the  further  order  of  this  court ']  all  proceedings  on  the  part  of 
,  in  the  said  be  stayed. 

'  See  pages  337-345  {abcree).  ice  of  the  petition,  and  of  the  order 
'  See  paragraph  14,  p.  339  (above),  requiring  the  parties  to  the  decree  to 
^  See  paragraph  8,  p.  337  (above).  show  cause,  having  been  made  upon 
^  See  paragraph  19,  p.  341  (above),  a  purchaser  of  the  interest  of  one  of 
^  See  paragraphs  9, 10,  pp.  337,  338  the  parties  under  the  decree,  followed 
(above),  and  p.  148,  para.  84,  and  p.  303,  hy  full  notice  to  him  of  the  hearings, 
°  Here  all  the  parties  sought  to  be  this  was  suflBcient  to  make  him  a  par- 
bound  by  the  decision  to  be  had  in  ty  to  the  proceeding,  and  bind  him 
the   proceedings   should  iie  named,  by  the  order  thereon,  although  he  was 
It  was,  however,  held  in  Savage  v.  not  named  in  the  petition  or  order  to 
Sherman,  87  W.  Y.,  277,  in  the  case  of  show  cause. 

a  petition  on  the  foot  of  a  decree  pre-  '  See  paragraphs  46  and  47,  p.  361 

viously  entered  in  the  cause,  that  serv-  of  this  Volume. 
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[Zasth/\  And  for  such  other  or  further  relief  as  may  be 
just  [with  jour  petitioner's  costs— w,  and  that  all  expenses  and 
costs  of  tihis  proceeding  be  paid  out  of  said  trust  estate]. 

{Signature  of  petitioner  j  >  amd  if  he  le  an  officer,  adding 
title  ;  if  a  corporaUori,  addmg,  by  A.  B.,  president.] 


Form  No.  169. 
Prayer  of  a  petition  of  an  officer  of  court  for  instructions. 

Wheeefoee  your  petitioner  asks  the  direction  of  the  court 
in  the  premises,  and  that  such  order  be  made  therein  as  may 
be  just  [or,  the  instruction  of  the  court  as  to  the  validity  of  the 
said  claim  and  the  direction  of  the  court  as  to  your  petitioner's 
duty  in  the  premises]. 


Form  No.  170. 

Verification  of  petition.^ 
[  Venue.] 

A.  B.,  being  duly  sworn,  says,  that  [he  has  read  ^]  the  fore- 
going petition  [and  knows  the  contents  thereof,  and  that  the 
same^]  is  true  to  the  knowledge  of  deponent,  except  as  to  the 
matters  therein  [stated  to  be  ^]  alleged  upon  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

{Jurat.^  •  [Signature.] 


Form  No.  171. 

Verification  of  petition  by  officer. 
[  Venue.] 

P.  T.  E.,  being  duly  sworn,  says  that  he  is  the  president  of 

'  See  paragraph  11,  p.  839  {above).  petition  which   omits  them   is  not, 

'  See  paragraphs  12  and  13,  p.  339  therefore,   defective,  for  they  were 

(above).  not  a  part  of  the  form  in  equity  prac- 

3  The  words  in  brackets  are  not  tice.    But  see  paragraph  12,  p.  339. 
now  deemed  essential  in  New  York.  On  these  and  other  questions  af- 

*  The  words  in  brackets  here  are  fecting   verification,  see   article    on 

now  usual  in  practice  in  petitions  be-  Veeification. 
cause  required  by  statute  in  the  veri-         '  See  pages  84  and  41  of  this  Vol., 

flcation  oi  pleadings  (iV.  Y.  Code  Civ.  as  to  the  jurat  in  case  of  a  lunatic, 

Pro.,  §  535);  but  the  verification  of  a  &c. 
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the  company,  the  petitioner  above  named ;  *  that  he  has 

read  [c&c.,  Gontvnuing  as  vn  last  Forni\. 


[Proceedings  for  anointment  of  gua/rdicm  ad  Utem,  as  in 
an  action,  adapting  the  title  and  allegations  of  the  canise  to  refer 
to  ^petition  instead  of  action^ 


Form  No.  172. 
Order  to  show  canse  on  original  petition.' 

\Ca]ption  as  in  Form  No.  270,  on  p.  558.] 

On  reading  and  filing  the  petition  of  A.  B.,  verified  the 
day  of  ,  18     \am,d  recvte  a/ivy  other  papers  in  the  same 

way'],  and  on  motion  of  M.  N.,  attorney  for  said  petitioner, 

Oedekbd,  that  {or,  the  several  persons  named  in  the 

annexed  petition]  show  cause  before  this  court  at  a  special  term 
to  be  held  at  ,  in  ,  on  the  day  of  5  18     , 

at         o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel 

can  be  heard,  why  the  prayer  of  the  petition  should  not  be 
granted  [and,  if  the  order  is  to  he  served  5y  publication,  add, 
and  why — reciting  the  prayer  in  fuU]. 

[Add  special  directions  as  to  mode  and  tims  of  service,  if 
any.] 

[  Where puhUcation  is  ordered.]     That  a  copy  of  this  order 
be  published  in  papers,  viz.,  the  ,  published  in  the 

city  of  Albany,  and  the  and  the  ,  published  in 

,  at  least  in  each  week,  for  successive  weeks 

immediately  preceding  the  day  fixed  hereby  for  showing 
cause.* 

[Date,  signature,  dsc,  as  in  Form  JSfo.  88,  j?.  291  {above).] 
To  [address  of  persons  to  be  served]. 


'  This  allegation  is  imnecessaiy  if  '  For  the  constructaon  of  such  a 

the  fact  he,  as  is  usually  the  case,  al-  clause,  and  the  computation  of  time, 

leged  in  the  petition.  see  the  article  on  Publication. 

'  See  paragraph  16,  p.  340  {above). 
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Form  No.  173. 
Notice  of  motion  for  final  order  on  original  petition." 

[If  desired  to  present,  on  the  return  of  the  order,  oral 
proofs  and  take  a  final  order  immediately.']  Please  take 
notice  that  on  the  return  of  the  annexed  \or,  within]  order  to 
show  cause,  said  petition  will  be  presented  and  proofs  furnished 
of  the  several  matters  alleged  in  said  petition,  and  that  there- 
upon a  motion  will  be  made  that  the  prayer  of  said  petition  be 
granted. 

l^Date.l  [Signature  and  address  of] 

Attorney  for 
To  [address], 

[AffidoAiit  of  personal  service  as  in  case  of  Summons.] 

[Affidavit  of  publication  may  he  adapted  aoc(yrdim,g  to  the 
terms  of  the  order  fo'r  publication  from  affidavit  of  publica- 
tion of  summons.] 

[Affidavit  of  service  to  bring  into  contempt  where  the  order 
is  of  a  nature  to  justify  that,  should  be  special.  See  Forms 
gi/oen  under  Service.] 


Form  No.  174. 
Notice  of  motion  by  joint  petitioner  for  leave  to  sever.  ^ 

[Title  of  court  a/nd  proceeding.] 

Sir, — Please  take  notice,  that  on  the  petition  herein,  and  the 
aflfidavits,  copies  of  which  are  herewith  served  upon  you,  a 
motion  will  be  made  before  [one  of  the  justices  of]  the  Supreme 
Court  at  a  special  term  thereof  to  be  held  [at  chambers]  in  the 
Court  House,  in  the  city  of  [New  York],  on  the  day  of  , 
18     ,  at  o'clock  in  the  noon  of  that  day,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  an  order  allowing  the 
several  petitioners  mentioned  in  said  petition  to  serve  separate 
petitions  [to  vacate  or  reduce  the  above  entitled  assessment  on 

'  The  notice  thus  given  can   be  This  might  equally  well  be  an  order 

inserted  in  the  order  to  show  cause,  to  show  cause  where  short  notice  is 

or  the  notice  of  motion  in  the  petition,  necessary. 

''■  See  paragraph  19,  p.  341  (above). 

Vol.  I.— 23. 
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their  lots  as  mentioned  in  said  petition],  and  for  such  other  or 
further  relief  herein  as  may  be  just  and  proper. 

[Date.]  [Signature  and  address  of] 

Attorney  for 
To  [address  of] 

Attorney  for 

Form  No.  175. 
Order  allowing  joint  petitioners  to  sever.' 

At  a  special  term  [cfec,  as  in  Form  No.  14:, 
p.  283  /  or,  if  im,  jt/rst  district,  may  he 
judges  order]. 
[Title  of  jyroceeding.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  18     ,  and  the  notice  of  this  motion  thereon, 

and  on  reading  the  petition  herein  filed  the  day  of  , 

18  J  and  after  hearing  M.  JS[.,  of  counsel  for  said  A.  B.,  in 
support  of  the  motion,  and  O.  P.,  of  counsel  for  [or,  and 

on  reading  and  filing  due  proof  of  service  of  notice  of  this 
motion,  and  no  one  appearing]  in  opposition  ;  now,  on  motion 
of  M.  E".,  attorney  for  A.  B., 

Oedeeed,  that  the  petitioners  named  in  said  petition  of  J.  W. 
and  others,  be,  and  they  are,  hereby  authorized  and  granted 
leave  to  sever  their  petitions  and  to  serve  separate  petitions  for 
the  vacation  or  reduction  of  the  above  entitled  assessment  on 
their  lots,  as  mentioned  in  said  petition  of  J.  W.  and  others,  and 
containing  the  allegations  now  in  said  petition. 

[Date,  signature,  c&c,  as  in  Form  No.  88,  p.  291  {above).] 

Form  No.  176. 

Petition  by  third  person  to  be  allowed  to  intervene  and  be  heard  on 
an  original  petition.'' 

[Title  of  court  and  proceeding.] 

To  the  [Supreme]  Court  [of  the  State  of  New  York]  : 
The  petition  of  A.  B.  and  C.  B.  shows  [the  facts  in  the  case 

from  which  this  precedent  is  taken  were  stated  as  follows]  : 

'  See  paragraph  19,  p.  341  (above),      hy  notice  of  motion.     See,  also,  para- 
'  This  may  equally  weU  be  pre-    graph  30,  p.  843  {above). 
sented  by  an  order  to  show  cause  or 
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I.  That,  on  the  day  of  ,18     ,  E.  B.  was,  by  the 

Hon.  J.  P.,  a  justice  of  this  court,  duly  appointed  guardian  of 
the  petitioners  for  the  purposes  of  this  proceeding. 

TI.  That  your  petitioners  are  the  children  of  Q.  B.,  who 
died  in  this  city  on  the         day  of  ,  18     ,  intestate;  that 

they  are  all  residents  and  inhabitants  of  the  city  and  county  of 
IStew  York;  and  that  said  A.  B.  and  C.  B.  are  yet  infants  and 
over  the  age  of  14  years,  except  C,  who  is  in  his  12th  year; 
and  that  the  proceedings  hereinafter  mentioned  concern  the 
separate  estate  of  each  of  said  infants. 

III.  That  your  petitioners  are  the  great-grandchildren  of 
said  T.  T.,  deceased,  and  grandchildren  of  H.  B.,  a  daughter  of 
said  T.  T.,  who  died  intestate  ,  18  ,  and  who  was  the 
mother  of  said  G.  B.,  the  father  of  your  petitioners.  That 
your  petitioners  claim  that  they  are  entitled  to  a  distributive 
share  in  the  estate  of  said  T.  T.,  to  certain  moneys  and  proper- 
ty now  on  deposit  in  the  F.  L.  &  T.  Co.  of  the  city  of  ISTew 
York,- as  trustees  of  the  trust  fund  and  property,  and  adminis- 
trator with  the  will  annexed,  of  T.  T.,  deceased. 

IV.  That  they  are  informed  and  believe  that  the  said 
company  have  on  deposit  to  the  credit  of  T.  T.'s  estate  an 
amount  exceeding  dollars,  and  that  a  payment  or  distribu- 
tion of  the  same  has  been  applied  for  to  the  said  court  by 
others  interested  therein,  and  that  your  petitioners  are  re- 
spectively entitled  to  and  claim  one-twentieth  of  that  amount, 
equal  to  about  dollars  for  each,  as  and  for  their  several 
distributive  shares  in  the  said  amount  on  deposit  with  the  said 
company,  and  that  your  petitioners  are  advised  that  they  are 
necessary  parties  to  this  proceeding. 

V.  That  X.  B.,  Y.  B.,  and  Z.  B.,  the  children  of  H.  B., 
have  heretofore  and  without  notice  to  your  petitioners, 
taken  a  proceeding  in  this  court  to  obtain  said  fund  and  claim 
the  same  to  the  exclusion  of  your  petitioners,  and  obtained  an 
order  referring  it  to  E.  F.,  Esq.,  to  take  proofs  of  the  allega- 
tions of  their  said  petition,  and  have  attended  before  the 
said  B.  F.,  and  without  notice  to  your  petitioners  or  an  op- 
portunity of  being  heard,  have  submitted  their  proofs  and 
requested  the  said  referee  to  find  and  report  in  their  favor,  and 
the  said  referee  has  made  a  report  that  they  are  entitled  to  the 
said  fund,  to  the  exclusion  of  your  petitioners,  and  the  said 
parties  have  given  notice  of  motion  to  have  the  same  confirmed 
to  the  F.  L.  &  T.  Co.,  and  the  said  matter  is  now  on  the 
calendar  of  this  court. 

"Wheeefoee,  your  petitioners  request  that  they  be  allowed 
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to  come  in  and  be  made  parties  to  this  proceeding,  and  that 

they  have  such  other  and  further  relief  as  may  be  proper. 

[Bate,]  ■  [Signature.] 

[  Verification}] 

[Notice  of  motion  or  order  to  show  cause?] 

Form  No.  177. 
Order  granting  leave  to  intervene  on  original  petition.* 

At  special  term  [&c.,  as  in  Form  No.  74, 
j>.  283  /  or,  if  in  first  district,  may 
he  judge's  order.] 
[Title  of  proceeding.] 

The  petition  of  A.  B.  and  C.  B.,  by  their  guardian  ad  litem, 
E.  B.,  to  be  made  parties  to  this  proceeding,  having  been  pre- 
sented to  this  court,  and  the  motion  arising  on  the  order  to 
show  cause,  dated  the        day  of  ?  18     ,  why  they  should 

not  be  so  made  parties,  having  come  on  to  be  heard ;  now,  after 
hearing  Mr.  M.  N.,  Esq.,  of  counsel  for  said  petitioners  and 
guardian  ad  litem,  and  Mr.  O.  P.,  of  counsel  for  X.  L.,  Y.  L. 
and  Z.  L.,  in  opposition  thereto,  and  Mr.  Q.  E.,  appearing  for 
the  r.  L.  &  T.  Co.,  and  consenting  thereto, 

Oedeeed,  that  the  said  motion  be,  and  the  same  is,  hereby 
granted,  and  that  A.  B.  and  C.  B.,  be  and  they  are  hereby 
made  parties  to  the  proceeding. 

It  being  conceded  in  open  court,  by  all  the  parties  to  this 
proceeding,  that  the  said  last-named  persons  are  children  of  G. 
B.,  a  deceased  child  of  H.  B.,  deceased,  and  are  of  the  ages 
set  forth  in  their  said  petition,  it  is  further  oedeeed,  that  the 
motion  to  confirm  the  report  of  the  referee,  E..  F.,  stand 
over  to  the        day  of  ,  18     . 

[Date,  signMtmre,  c&c,  as  in  Form  No.  88,^.  291  (above).] 

Form  No.  178. 
Notice  of  appearance  on  original  petition.* 

[Title  of  court  and  proceeding.] 

Please  take  notice  that  I  am  retained  by  and  appear  for  T. 

•  See  Form  No.   170  {above),  for  '  See  paragraph  30,  p.  343  {above). 

form  of  veriflcation.  *  For  special  appearance,  such  as 

■'  See  Forms  Nos.  163, 164  and  173    saves  waiving  objections  to  jurisdic- 
tion of  the  person,  see  AppeakaScb. 
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Z.,  in  the  above  proceeding,  and  demand  service  of  all  papers 
herein  to  be  made  on  me  at  my  office,  No.  street,  in 

the  city  of 

[Date.]  [^Signai/wre  and  address  of] 

To  [address'],  Attorney  for 

Attorney  for  petitioner. 


Form  No.  179. 

Notice  of  appearance  by  petitioner  who  is  affected  in  two  capacities, 
although  petitioning  only  in  one.^ 

[Title  of  court  and  jm'oceeding.'] 

Please  take  notice  that  A.  B.,  as  executor  of  the  last  will 
and  testament  of  M.  N.,  deceased,  appears  in  this  proceeding, 
and  that  I  am  retained  as  attorney  for  him  therein,  and  demand 
that  all  papers  in  this  proceeding  be  served  on  me  at  my  office, 
JSTo.  street,  in  the  city  of 

[Date,  signature  and  addresses  as  in  last  Form.\ 


Form  No.  180. 
Answer  to  original  petition.  * 

[Title  of  court  cmd  proceeding.] 

I,  the  undersigned,  Y.  Z.,  appearing  by  M.  'S.,mj attorney, 
and  [separately]  answering  the  petition  of  A.  B.  in  the  above 
entitled  matter, 

I.  Deny  [as  in  a  pleading]. 

II.  As  to  the  allegation  in  said  petition  that  [cfec.J,  I  have 
no  knowledge  or  information  sufficient  to  form  a  belief  [and 
therefore  deny  the  same].^ 

III.  [State  any  new  matter  desired^ 


'  He  might,  according  to  the  doc-  but  in  which  he  cannot  appropriately 

trine  of  some  cases,  be  held  bound  in  petition. 

both  capacities  by  the  order,  if  the         "  See  paragraph  31,  i).  342  {above). 
petition  showed  his  interest;  but  for         '  This  clause,  which  is  superfluous 

his   own   protection  it  is  the.  safer  in  a  pleading  under  the  Code,  ought 

practice  to  appear  expressly  in  any  to  be  inserted  in  such  a  denial  in  an 

capacity  in  which  he  is  concerned,  answer  to  an  original  petition. 
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IV.  I  object  and  allege  that  the  court  did  not  have  juris- 
diction to  make  the  order  herein,  dated  ,  18  ,  &c.; 
and  I  object  and  allege  that  the  said  petition  [does  not  conform 
to  the  statute  in  the  following  particulars,  stating  them]. 

Y.  I  also  request  that  the  will  of  said  O.  P.,  and  the 
judgment  referred  to  in  said  petition,  be  considered  as  a  part  of 
this  my  answer  herein. 

Wheeefoeb,  I  demand  that  the  said  petition  and  the  pro- 
ceedings thereon  be  dismissed  with  costs. 

[^Signature.'] 

[  Yerification  as  in  Form  No.  110,  jp.  351  {above),  substitut- 
ing answer  for  petition,  c&c] 


Form  No.  181. 

The  same ;  another  form,  where  the  proceedings  are  merely  to  ad- 
judicate the  existence  and  effect  of  admitted  facts. 

[_Title  of  court  and  proeeedmg.'] 

T.  Z.  [appearing  herein  by  O.  P.,  his  attorney,  and]  an- 
swering the  petition  of  A.  B.,  in  the  above  entitled  matter,  re- 
quests that  the  truth  of  the  various  allegations  in  said  petition 
contained  may  be  for  better  certainty  proven  [or,  admits  the 
facts  therein  stated  to  be  true]  and  claims  that  he  is  entitled 
\here  state  the  relief  asTced for,  if  a/n/y\. 

Wheeefoee,  the  said  Y.  Z.  asks  for  an  order  or  judgment 
to  the  foregoing  effect  \or  state  if],  and  such  other  or  further 
relief  as  may  be  just  [and  for  his  costs  of  this  proceeding]. 

[8igna1/it,re  a/nd  verification  as  i/n  last  Form.] 


Form  No.  182. 
Answer  ^  (and  appearance)  submitting  rights  to  the  court. 

\^Title  of  court  and  proceeding.] 

M.  T.  L.  hereby  appears  in  the  above  entitled  proceeding 
by  the  undersigned  as  her  attorney  and  submits  her  rights 
therein  to  the  protection  of  this  court. 

\_Signature.] 

'  See  paragraph  21,  at  page  343  {above). 
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Form  No.  183. 

Order  denying  original  petition  without  prejudice  to  an  action,  or 
with,  leave  to  sue.^ 

At  a  Special  Term  [c&g.,  as  in  Farm  No.  74, 
jp.  283  ;    or.,  if  im,  first  district,  may  he 
judges  order']. 
[Title  of  joroceeding.'\ 

On  reading  and  filing  the  petition  of  T.  A.  D.,  verified  the 
day  of  ,  18     ,  and  [here  recite  proceedings  had  ;  see 

Forms  on  pp.  286,  287],  and  after  hearing  D.  T.  W.,  of  counsel 
for  the  petitioner,  and  S.  E.,  for  ,  in  opposition,  and  due 

consideration  having  -  been  had  thereon  :     Now,  on  motion  of 
S.  &  W.,  attorneys  for  : 

Oedeeed,  that  said  petition  be,  and  the  same  hereby  is,  de- 
nied [without  costs]  [on  the  ground  of — stating  it,  if  desired^'] 
and  without  prejudice  to  any  action  that  may  be  brought  by 
the  petitioner  in  which  he  may  seek  the  same  relief  demanded 
in  said  petition  or  any  part  thereof  [or,  with  leave  to  said 
petitioner  to  bring  such  action  as  he  may  be  advised  against 
said  1. 

[Date,  signature,  (be,  as  in  Form  No.  88,  p.  291  {al)ove).'\ 

Form  No.  184. 
Order  referring,  original  petition. 

At  a  Special  Term  [cfec,  as  in  Form  No.  74, 
p.   283 ;    or,  if  in  first  district,  may  he 
judges  order,  if  the  petition  was  presented' 
to  the  judge']. 
[Title  of  proceeding^ 

This  matter  coming  on  to  be  heard  upon  the  petition  of  the' 
above-named  E.  T.  G.,  and  the  order  to  show  cause  made  there- 

=  See  paragraph  45,  p.  361.  ».  Cooper,  6  Wall.,  347;   Elk  «.  Wil- 

2  See  p.  257  of  this  Vol.  kins,  113  ^7". /S,  94,  98.)    The  writ  of 

In  Smith  ».  Whitney   116   11.  8.,  error  brings  in  question  the  judgment, 

167,    the    court  said :     "  The   judg-  not  the  opinion,  of  the  court  below, 

ment,  as  recorded,  although  it  con-  If  the  petition  was  rightly  dismissed 

tains  a  statement  of  the  court's  '  opin-  for  any  reason,  whether  because  that 

ion    that  it  has    no    jurisdiction  of  court  had  no  jurisdiction  to  issue  a 

the  matter  complained  of,'  is  a  general  writ  of  prohibition  to  a  court  martial, 

judgment  dismissing  the  petition,  with  or  because  the  court  martial  had  jur- 

costs,   which  could  not   have   been  isdiction  of  the  charges  against  the 

awarded  upon  a  judgment  of  dismis-  petitioner,  the  judgment  must  be  af- 

sal  for  want  of  jurisdiction,    (Mayor  firmed." 
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on  at  a  special  term  of  this  court,  held  at  the  county  court  house 
in  the  city  of  New  York,  on  the  day  of  >  18     >  and 

returnable  on  the  day  of  ,  and  on  proof  of  the 

due  and  timely  service  of  said  order  to  show  cause,  together 
with  a  copy  oi  the  said  petition,  upon  the  said  H.  G.  G.,  R.  G., 
O.  G.,  and  the  said  E.  T.  G.,  E.  G.,  and  O.  G.,  as  the  executors 
of  the  last  will  and  testament  of  J.  B.  G.,  deceased,  and  upon 
the  answer  to  said  petition  of  R.  G.  and  0.  G.,  as  individuals 
[or  other  recitals] ; 

And  after  hearing  Mr.  G.  G.  D.,  of  counsel  for  said  pe- 
titioner ;  Mr.  G.  G.  K.,  of  counsel  for  the  said  K.  G.  and  O. 
G.,  as  individuals ;  Mr.  J.  B.  P.,  of  counsel  for  H.  G.  G.,  and 
Mr.  A.  M.,  of  counsel  for  E.  T.  G.,  as  one  of  the  executors  of 
J.  B.  G.,  deceased  : 

Oedeeed — I.  That  it  be  referred  to  W.  H.  D.,  of  the  city 
of  ,  counselor-at-law,  as  sole  referee,  to  take  proof  of 

the  facts  alleged  in  the  said  petition,  and  [to  make,  take  and 
state  the  accounts  and  proceedings  of  the  said  E.  T.  G.,  as  such 
trustee,  and  to  ascertain  and  report  the  amount  of  commissions 
due  the  said  petitioner  as  such  trustee]. 

II.  That  the  said  referee  report  to  this  court,  with  all  con- 
venient speed,  upon  the  matters  referred  to  him  by  this  order, 
and,  upon  the  coming  in  of  the  said  referee's  report,  this 
matter  be  brought  on  for  further  hearing,  and  such  further 
order  and  decree  may  be  made  as  to  the  court  shall  seem  just 
and  proper. 

[III.  That  M.  N.  be  given  notice  of  the  hearing  on 

said  reference,  and  be  permitted  to  appear  and  be  heard  there- 
upon, and  make  himself  a  party  to  these  proceedings  if  he  so 
elect.] 

[Date,  signature,  c&c,  as  in  Form  No.  88,  _p.  291  {above).] 

[For  Proceedings  on  the  Reference,  see  Forms  under  Refer- 
ences AND  Issues.] 


Form  No.  185. 

Notice  of  settlement  of  order  or  decree  upon  determination  of 
original  petition. 

[Title  of  court  and  proceedirhg.] 

Please  take  notice  that  a  proposed  decree,  of  which  the  an- 
nexed is  a  copy,  will  be  presented  for  settlement  at  a  [special] 
term  of  this  court  to  be  held  [before  Hon.  A.  R.  L.,  at  cham- 
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bers]  at  the  county  court  house  in  the  city  of  [New  York  1  on 

^Y,;  .  ^   ^^y  ^*  '  18    '  ^t  o'clock  in  the  noon 

ot  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 
[Date.]  [Signature  and  address  of}, 

m    r    T  -,  ^  Attorney  for 

io  [address  of], 

Attorney  for 

Form  No.  186. 

Affidavit  to  disbursements  in  proceedings  on  original  petition.  ^ 

[Title  of  court  om,d  proceeding.'] 
[  Venue.] 

L.  M.  N.,  of  said  city,  being  duly  sworn,  says : 
I  am  one  of  the  firm  of  M.  &  N.,  who  are  the  attorneys  of 
A.  B.,  trustee,  upon  his  accounting  herein.  The  following  dis- 
bursements have  been  actually  made  or  incurred  herein  on  the 
part  of  said  A.  B.,  except  those  hereafter  to  be  incurred,  and 
these  deponent  believes  to  be  correctly  stated,  and  the  services 
for  which  fees  are  charged  as  incurred  were  necessarily  per- 
fornied;  and  no  charge  for  a  copy  of  a  document  is  made 
herein  except  for  such  as  were  actually  and  necessarily  used  or 
necessarily  obtained  for  use : 

Certified  copy  order |        lo 

Affidavits S4 

Lithographing  referee's  report 16  08 

Eeferee's  fees 175  OO 

Lithographing  order  to  show  cause  why  ref- 
eree's report  should  not  be  confirmed 131 

Engrossing  deeds  to  purchaser  of  trust  prop- 
erty        2  35 

Acknowledgments 3  75 

Stenographer  on  closing  sale 3  50 

Copying _. 3  04 

Cancelling  Us  pendens  and   certified    copy 

order 60 

Printing  proposed  decree 20  70 

Clerk's  fees  on  filing  decree 1  00 

Certified  copy 2  50 

Clerk's  trial  fee 1  00 

Total $231  67 

[Jurat.]  [Signature.] 

'  On  the  part  of  a  trustee,   dis-    cases,    are   aUowaWe,    as   "trustee's 
bursements  not  taxable  as  in  ordinaiy    costs." 


362  ABBOTT'S  NEW  PRACTICE. 

Form  No.  187. 
Affidavit  by  counsel  for  trustees  to  his  services,  and  their  value- 

[Title  of  court  and  proceeding.] 
M.  N.,  being  duly  sworn,  says  : 

I.  That  he  is  an  attorney  and  counselor-at-law,  and  a  mem- 
ber of  the  firm  of  M.  &  N. 

II.  That  on  or  aboiit  ,18  ,  he  was  retained  as  coun- 
sel for  A.  B.,  the  trustee  of  the  estate  of  H.  J.,  to  defend  an 
action  brought  by  M.  B. ;  that  deponent  prepared  and  caused 
to  be  served  an  answer  for  said  trustee  and  attended  generally 
to  said  suit  on  his  behalf.  That  said  cause  was  placed  on  the 
calendar  for  trial,  and  preparation  for  same  was  made  by 
deponent,  but  the  plaintiff  finally  discontinued  same  before 
trial. 

III.  That,  with  the  exception  of  the  sum  of  dollars, 
paid  on  account,  the  said  trustee  has  never  paid  any  other 
sum  to  deponent  or  his  firm,  on  account  of  the  services  so  ren- 
dered. 

lY.  That  deponent  verily  believes  that  the  cliarge  made 
in  the  annexed  bill,  viz.,  %  ,  is  a  reasonable  and  a  proper 

charge  for  the  services  rendered  to  the  said  trustee  in  the  said 
suit. 

V.  During  the  past  ten  years  deponent  has  been,  at  various 
times,  consulted  by  said  trustee,  and  has  advised  him  with  ref- 
erence to  his  duties  in  discharging  his  trust ;  that  he  has  never 
received  any  compensation  therefor,  and  that  in  his  judgment 
the  charge  of  $  ,  for  such  services,  is  a  reasonable  one. 

[Jurat.']  [Signatnire.] 

[Bill  of  items  armexed.] 


Form  No.  188. 
Consent  of  attorneys  as  to  allowances.'  '*< 

[Title  of  court  and  proceeding.] 

The  whole  estate  distributed  upon  this  accounting  amounts 

'  Such  a  stipulation  as  this  as  to  on  the  reference  nor  imite  in  the  con- 
aUowances  binds  the  parties  consent  sent.  In  Savage  ■».  Sherman,  87  JV".  Z, 
ing,  but  not  one -who  did  not  appear    277,   the   court  say:    "The  trustees 
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to  ,  and  taking  into  consideration  the  different  interests 

represented,  we  submit  the  following  would  be  a  fair  and  equi- 
table apportionment  of  allowances  herein  : 

M.  ]Sr.,  representing  A.  B.,  the  accounting  trustee,  $        , 
O.  P.,  representing  one-half  the  estate,  |        , 

[mid  so  on]. 

[Date.]  [Signature  of  attorneys.] 


Form    No.   189. 

Final  order  or  decree  on  original  petition.' 

■    [Caption  as  in  Form  JVo.  270,  on  p.  558.] 
The  petition  of  A.  B.,  in  the  above  entitled  matter,  bearing 
date  the  day  of  ,  18     ,  having  been  duly  presented 

to  this  court  on  the  day  of  ,  18     j  and  an  order 

having  been  thereupon  duly  made,  directing  [or,  the  par- 

ties named  in  said  petition]  to  show  cause  at  a  [special]  term  of 
this  court,  to  be  held  [at  chambers]  at  the  county  court  house,  in 
the  city  of  [New  York]  on  the  day  of  ,  18     ,  why 

the  prayer  of  the  petitioner  should  not  be  granted  ;  and  the 
said  order  to  show  cause  having  been  returned  with  proof  of 
the  due  and  complete  service  thereof,  with  a  copy  of  the  peti- 
tion, on  [names'],  they  being  all  the  parties  interested  in  this 
proceeding,  and  to  whom  the  said  order  to  show  cause  is  di- 
rected by  name  ;  [where  jpvMioation  was  had]  and  on  reading 
and  filing  due  proof  by  the  affidavit  of  ,  verified  the 

day  of  J  18     ,  that  notice  of  the'  order  herein,  re- 

quiring all  persons  interested  [in  said  to  show  cause 

before  said  referee  why  said  should  not  be  ], 

had  been  duly  published  for  the  time  and  in  the  manner  re- 
quired by  order  of  this  court ;  and  upon  the  return  day  of  said 

were  entitled  to  be  allowed  their  reas-  agree  to  make  a  common  burden  of 
onable  expenses  for  rendering  and  these  expenses,  and  have  them  paid 
passing  their  accounts,  but  the  coun-  out  of  the  common  fund,  for  they  are 
sel  for  the  other  parties,  who  attended  compensated  for  what  they  thus  con- 
to  protect  the  interests  of  such  parties  tribute  toward  the  expenses  of  the 
in  the  accounting,  should  look  to  others  by  being  relieved  in  part  of 
their  respective  clients  for  their  com-  those  they  have  incurred  for  them- 
pensation,  and  we  are  not  aware  of  selves.  But  when,  as  in  the  present 
any  rule  or  principle  whereby  any  of  case,  one  of  the  parties  has  not  liti- 
these  parties  are  entitled  to  call  upon  gated  the  accounts,  and  receives  no 
the  others  to  pay  counsel  fees  which  allowance  for  expenses  or  services  of 
they  incur  on  their  own  behalf  for  the  counsel,  he  should  not  be  compelled 
protection  of  their  personal  interests,  to  contribute  to  the  counsel  fees  of 
Where  all  the  parties  appear  by  coun-  those  who  chose  to  litigate." 
sel,  it  may  be  very  well  for  them  to  '  See  paragraphs  22,  23,  p.  343. 
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order  to  show  cause  the  said  petitioner,  A.  B.  [as  sole  trustee  of 
the  trusts  for  the  beuefit  of  J.  B.,  above  mentioned],  having  ap- 
peared herein  by  his  attorney,  M.  N. ;  C.  D.,  as  executor  of  the 
last  will  and  testament  of  A.  D.,  deceased,  having  appeared 
by  A.  M.,  his  attorney  and  counsel,  and  E.  F.  having  appeared 
in  person,  and  G.  H.,  having  appeared  by  O.  P.,  his  attorney, 
and  no  one  else  having  appeared  in  this  proceeding,  and  the 
said  C.  D.  [as  executor  as  aforesaid]  having  interposed  to  said 
petition  an  answer,  verified  the  day  of  ?  18     ,  [re- 

questing proof  of]  the  allegations  of  said  petition,  and  no  one 
else  having  answered  in  any  form. 

[Jiecital  of  reference]  And  the  matter  having  fully  come  on 
to  be  heard  upon  said  return  day,  and  an  order  of  this  court, 
bearing  date  the  day  of  ,  18     ,  having  been  duly 

made  and  entered  in  this  proceeding,  whereby  it  was  referred 
to  W.  H.,  counselor-at-law,  to  take  proof  of  the  facts  alleged 
in  the  petition  [and  to  make,  take  and  state  the  accounts  and 
proceedings  of  said  A.  B.,  as  such  trustee,  and  to  ascertain  and 
report  the  amount  of  commissions  due  the  petitioner],  and  to 
report  upon  all  the  matters  so  referred  to  him,  and  the  said 
referee  having  been  attended  by  the  counsel  for  the  several  and 
respective  parties  to  this  proceeding,  and  having  proceeded  to  a 
hearing  of  the  matters  referred  to  him,  and  it  appearing  from 
the  report  of  said  referee  that  all  the  material  facts  alleged  in 
said  petition,  are  true,  and  that  said  referee  has  taken  and  stated 
the  accounts  of  the  said  trustee  ; 

And  the  said  referee's  report,  together  with  the  testimony 
taken  by  him  under  the  said  order  of  reference,  and  the  exhib- 
its thereto,  having  been  duly  filed  in  the  oflBce  of  the  clerk  of 
,  on  the  day  of  ,  18     [with  the  account  of 

the  proceedings  of  said  trustee  and  the  vouchers  thereto],  and 
upon  the  coming  in  of  said  referee's  report,  the  matter  having 
been  brought  on  for  further  hearing  before  this  court  upon  a 
motion  for  confirmation  of  said  report  and  for  a  final  decree 
herein,  upon  due  notice  to  all  the  parties  appearing  herein. 

Now,  after  hearing  M.  N.,  of  counsel  for  the  said  petitioner, 
in  support  of  the  motion  for  confirmation  of  said  report,  and 
A.  M.,  of  counsel  for  G.  D.,  as  aforesaid,  in  support  of  the 
claim  set  up  in  his  said  answer,  and  due  deliberation  having 
been  had,  and  this  court  having  duly  rendered  its  decision  in 
writing  herein  in  favor  of  the  said  petitioner  and  of  the  claim 
set  forth  in  the  answer  of  said  G.  D. ; 

Now,  therefore,  upon  said  decision  and  upon  all  the  papers 
filed  and  proceedings  heretofore  had  herein  : 

It  is  hereby  oedeked,  adjudged,  and  deceeed,  that  the  said 
referee's  report,  filed  herein  on  the  day  of  j  18    , 
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be  and  the  same  is  hereby  ratified  and  confirmed  [and  the  ex- 
ceptions thereto  are  hereby  overruled — and  so  on,  stating  the 
relief— for  instance,  thus:'] 

That  A.  B.  [the  petitioner]  recover  of  T.  Z.  the  sum  of 
dollars  [found  by  the  referee],  together  with         dollars, 
referee's  fees  [agreed  upon],  amounting  together  to         dollars, 
and  interest  thereon  from  the  day  of  ?  18     ,  to 

this  date,  amounting  altogether  to  dollars,  together  with 

ten  dollars  costs  of  this  motion. 

[Directions  to  docket]  It  is  further  oedeeed,  and  the  clerk 
of  this  court  is  hereby  directed  to  enroll  the  papers  herein  and 
docket  a  judgment,  in  favor  of  said  A.  B.  against  said  Y.  Z., 
for  said  sum  of  [and  that  said  A.  B.  have  execution 

against  T.  Z.  therefor  *] . 

'[Costs.  And  that,  pursuant  to  §  3,240  of  the  Code  of  Civil 

Procedure,  costs  of  this  proceeding  be  and  are  hereby  awarded 

to  the  petitioners,  to  be  taxed  by  the  clerk  at  the  same  rates 

allowed  for  similar  services  in  an  action,  and  to  be  paid  by 

,  or,  out  of  the  fund.] 

[^Zeave  to  a/pjphi  far  further  directions]  And  it  is  further 
OEDBEED,  that  either  party  hereto  may,  at  the  foot  of  this  order, 
apply  to  the  court,  if  so  advised,  concerning  any  matter  in  or 
relating  to  the  controversy  herein  [not  disposed  of  hereby]. 

Enter, 

[Initials  of  name  and  title  of 
judge.] 


Form  No.  190. 
Request  to  clerk  to  docket  order  as  a  judgment.* 

The  clerk  of  the  county  of  [or,  of  the  court] 

will  please  docket  the  within  {or,  annexed,  or,  foregoing]  final 
order,  as  a  judgment,  in  the  sum  of  dollars,  against  Y.  Z. 

therein  named  \or,  where  there  are  several,  may  5«y— against 
the  persons  below  named  for  the  sums  set  opposite  their  respec- 
tive names — gi/ving  Ust  helow]. 

[Date.]  [Signature  and  address  of]. 

Attorney  for 

1  Not  desirable  where  disobedience  der  contains  an  absolute  direction  to 
migbt  otherwise  be  punished  as  a  docket,  and  it  is  brought  to  the  clerk  s 
contempt.                                      ^  iiotice. 

2  Not  necessary  when  the  final  or- 
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Form  No.  191. 
Notice  of  motion  to  vacate  order  made  on  original  petition.  * 

{^Title  of  cov/rt  and  jpTOceedvtig.'\ 

Please  take  notice  that  upon  the  petition  to  said  court  of  C. 
C.  D.  and  A.  P.  P.,  as  trustees  of  the  P.  M.  Co.,  and  the 
schedules  thereto  annexed,  dated  and  sworn  to  in  the  above 
entitled  matter,  on  the  day  of  j  18     ,  and  upon  the 

order  made  on  reading  and  filing  the  said  petition  at  a  special 
term  of  said  court,  held  at  [chambers,  in  the  city  of  New  York] 
on  the  day  of  ,  18     ,  by  Mr.  Justice  L.,  and  upon 

the  afiidavits  of  P.  W.,  with  a  copy  of  which  you  are  here- 
with served,  a  motion  will  be  made  at  a  special  term  of  this 
court,  to  be  held  at  [chambers,  at  the  court  house  in  the  city  of 
New  York],  on  the  of  ,  inst.,  at  the  opening  of 

the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  vacating  and  setting  aside  the  said  order, 
dated  ,  ,  18     ,  on  the  ground  of  want  of  jurisdic- 

tion of  the  court  to  make  the  same,  and  on  the  ground  that 
[stating  grounds],  and  for  such  other  or  further  relief  as  may 
be  just,  with  the  costs  of  this  motion. 

[Date.]  [Signature  of], 

Attorney  for 

To  [address  of], 

Attorney  for  petitioner 
[am,d  other  jparties]. 


Form  No.  193. 
Order  on  appeal  reversing  order  made  on  the  petition. 

[At  a  General  Term,  &g.] 
[Title  of  the  proceeding.] 

The  appeal  from  the  order  made  herein  on  the  day 

of  ,  18     ,  at  a  special  term  of  this  court,  whereby  the 

above-named  Y.  Z.  was  required  to  pay  to  the  above-named  A. 
&  B.  the  sum  of  dollars,  with  interest  from  the  day 

of  ,18     ,  together  with  dollars  and  cents 

disbursements,  and  the  costs  of  this  proceeding,  which  were 
fixed  at  the  sum  of  dollars,  within  days  from  that 

'  See  paragraph  25,  page  345  {above). 
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date,  and  in  default  of  which  an  attachment  issue  against  the 
said  defendant,  coming  on  to  be  heard  at  the  term  of  this 

court,  and  this  court  having  heard  O.  P.,  in  behalf  of  the  said 
defendant,  and  M.  N.,  in  behalf  of  the  said  petitioners,  and 
duly  considered  the  same. 

It  is  hereby  obdeeed  and  adjudged  that  the  said  order 
so  appealed  from  be  and  the  same  hereby  is  reversed,  with 
ten  dollars  costs  and  the  disbursements  of  the  appeal,  to  the 
said  defendant,  without  prejudice  to  further  proceedings  on 
the  part  of  said  petitioners  herein. 

And  it  is  further  oedeeed  and  adjudged  that  the  judgment 
entered  on  said  order  in  favor  of  the  said  petitioners  against 
the  said  defendant  on  the  day  of  ,  IS    ,  for  the 

sum  of  dollars  and  cents,  be  vacated  and  set  aside, 

and  the  clerk  of  the  city  and  county  of  ,  is  hereby  di- 

rected to  discharge  the  same  of  record. 

Enter, 

[Initials  of  presiding  jusbice\. 
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AETICLE    XIX. 

Publication. 

[Such  of  the  rules  applicable  to  the  advertising  of  legal  notices,  as  arc 
common  to  different  kinds  of  proceedings,  are  here  stated.  As  the  prin- 
ciples and  policy  of  the  law  are  substantially  the  same  in  respect  to 
advertising  publication  of  notice  of  ministerial  and  administrative  pro- 
ceedings, I  have  freely  referred  to  decisions  arising  in  such  proceedings 
(indicating,  however,  their  nature)  whenever  it  has  seemed  that  they 
should  aflord  a  useful  guide  to  regularity.] 

I.  Natuke,  LENGTH  AND  pEKioDiciTT.       18.  Selcction  of  language. 

1.  Statutory     or     iudicial     authority     1 9.  —  place  of  publication. 

necessary.  20.  —  Sunday  paper. 

2.  Materiality    of   the  object  of   the     21.  State  paper. 

notice. 

5.  Notice  relating  to  future  proceed-  l^-  Oedee  to  publish. 

ines. — Direction  by  weeHy  pub- 
lication. 22.  The  order  for  publication. 
4.  Computing  number  of  days.  23.  The  direction. 

6.  Additional  days. 

6.  Application  to  various  proceedings.  ^^-  "^^  publication. 

'1.  Immediately. 

8.  Notices  relating  to  future  proceed-     24.  Contents  of  notice  published. 

jj,„g_  25.  Changes  or    amendments  pending 

9.  Premature  publication.  publication. 

10.  Month.  26.  —  edition. 

11.  Successive  weeks  or  months  implied.     27.  — supplement. 

12.  Weekly  publishing  impMed  rather 

than  dailv.  ^-  l^^oo^  °^  PirBLioATioif. 

13.  No  gaps  allowed.  28.  Statutory  proof. 

14.  Variant  days.  29.  Who  may  make  affidavit. 

15.  Direction  to  printer.  30.  _  certificate. 

16.  Two  papers.  31_  Contents  of  affidavit  or  certificate, 

32.  —form. 
II.  The  newspaper.  33    Amending  proof  of  publication. 

17.  Selection  of  paper.  34.  Collateral  attack. 

I.    NATUEE,    LENGTH    AND    PERIODICITY. 

1.  Statutory  or  judicial  authority  necessary. ^ — Notice  of 
legal  proceedings,  given  by  advertisement  or  publication,  is 
ineffectual  unless  sanctioned  by  statute  or  by  the  court. 

And  it  is  an  universally  acknowledged  principle  that  the 
mode  prescribed  by  such  a  statute  or  direction  of  the  court 
must  in  all  cases  be  substcmtially  observed,  and,  if  jurisdiction 
depends  upon  the  notice,  must  be  strictly  observed.'^ 

'  Where  the  order  made  required,  by  clerical  mistake,  a  longer  advertise- 
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Probably  more  futile  judgments  and  defective  titles  have 
resulted  from  inexactness  in  the  terms  in  which  such  directions 
have  been  given,  or  in  the  manner  in  which  they  have  been 
understood,  than  from  any  other  one  cause. 

Since  the  practitioner  and  the  conveyancer  have  frequent 
occasion  to  consider  the  sufficiency  of  publication  under  diverse 
forms  of  direction,  we  will,  while  stating  the  practice  as  to  pub- 
lication under  the  form  of  statute  or  rule  now  most  common, 
advert  to  the  principal  other  forms,  and  the  principles  of  con- 
struction applicable  in  questions  of  doubt. 

2.  Materiality  of  the-  object  of  the  notice?^ — The  cardinal 
principle  for  interpreting  the  various  directions  as  to  time  of 
publishing  a  legal  notice,  lies  in  the  fact  that  some  notices  relate. 
only  to  the  past,  and  are  published  to  advertise  all  concerned! 
that  a  thing  has  been  done.  In  these  cases  justice  requires  that . 
publication  should  be  promptly  made  and  repeated  with  suffi- 
cient frequency  to  give  to  all  a  reasonable  means  of  knowledge.. 
Of  this  character,  for  instance,  are  notices  that  the  name  of  a 
corporation  has  been  changed  by  the  court. 

Other  notices  relate  to  the  future,  and  are  published  to  warn 
that  a  thing  will  be  done  on  or  after  a  day  named,  or  that  a 
thing  must  be  done  by  the  adverse  party  on  or  before  a  day 
named.  In  these  cases  justice  requires  that  the  notice  should 
commence  long  enough  before  the  day  fixed  or  limited  to  give 
reasonable  opportunity  to  prepare,  and  should'  be-  followed  witht 
reasonable  promptitude  by  the  opportunity  to  act.  Of  this 
character,  for  instance,  are  notices  that  a  corporation  is  about  to 
apply  to  the  court  to  change  its  name. 

A  part  of  the  confusion  in  the  eases  in  the  books  arises  from 
the  fact  that  a  direction  for  the  latterclass  of  purposes — viz., 
notice  of  a  future  event — is  often  construed  as  requiring  a  longer 
period  than  the  same,  or  very  nearly  the  same  words  when  used 
as  a  direction  for  a  purpose  of  the  former  class. 

ment  than  the  statute  required,  lield,  that  the  decree  was  not  irregular  if  the 
advertisement  complied  with  tlie  statute,  although  it  did  not  include  the 
excess  expressed  in  the  order.     Totten  ®.  Sfcuyvesant,  3  Edw.,  500. 

So  where  the  order  designated  a  time  less  than  the  statute,  compliance 
with  the  statute  was  held  might  be  supported  by  amending  the  order,  Alvord 
V  Beach,  5  Ahh.  Pr.,  4S1. 
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Thus,  if  the  law  contemplating  two  weeks'  notice  of  a 
future  matter  allows  it  to  be  given  by  publication  in  each  of  two 
successive  weeks,  it  is  plain  that  a  notice  published  on  two 
successive  Saturdays,  that  the  act  would  be  done  on  the  Monday 
following  the  later  publication,  woiild  be  a  literal  compliance 
with  the  statute,  but  would  give  only  seven  days'  notice,  which 
it  would  be  unsatisfactory  to  treat  as  regular.  While  if  the 
same  direction  were  given  for  publishing  notice  that  a  limited 
partnership  had  been  formed,  or  that  a  corporation  had  been 
dissolved,  a  literal  interpretation  of  the  statute,  by  holding  that 
the  act  done  on  a  Friday  could  be  advertised  on  the  two  follow- 
ing Saturdays,  would  work  no  harm  to  any  one,  but,  on  the 
other  hand,  the  promptitude  of  it  would  be  an  advantage. 

The  first  question,  then,  in  case  of  doubt,  is  to  ask 
whether  the  object  of  the  statute  be  to  secure  notice  of  a 
specified  length,  as  well  as  publications  of  a  specified  number 
and  frequency.^ 

'  Thus  where  tlie  statute  required  that  notice  of  a  town  meeting  should  be 
published  "  for  at  least  two  weeks  "  prior  to  the  election,  and  an  election  was 
held  May  5, 1868,  and  the  fli-st  publication  of  the  notice  was  April  24.  1868, 
held,  that  this  was  not  a  compliance  with  the  statute.  "  The  plain  meaning," 
■says  Andrews,  J.,  "is  that  at  least  two  weeks  should  intervene  between  the 
publication  of  the  notice  and  the  election.  The  statute  is  not  satisfied  by  a 
publication  in  two  successive  weeks  before  the  election."  People  ex  rel 
■Hetfleld  «.  Trustees,  70  N.  T.,  28,  32. 

So  in  Market  National  Bank  ®.  Pacific  National  Bank,  11  Aib.  If.  C,  104; 
s.  c,  89  A^.  T.,  397,  the  same  court,  in  discussing  the  construction  of  the 
provisions  of  if.  T.  Code  Civ.  Pro.,  §  440,  as  to  publication  of  summons,  says, 
per  Miller,  J  :  "  Section  440  provides  for  publication  for  a  specified  time,  not 
less  than  once  a  week,  for  six  successive  weeks.  The  number  of  weeks  is 
specified^  and  not  the  number  of  times.  Section  441  declares  that  the  time 
shall  be  complete  upon  the  day  of  the  last  publication,  and  section  787,  that 
the  period  of  publication  must  be  computed  so  as  to  Include  the  day  which 
completes  the  full  period  of  publication.  It  wiU  be  perceived  that  the  publi- 
cation must  be  made  for  a  specified  period  of  time,  and  when  the  statute 
provides  for  six  weeks,  it  is  obvious  that  this  period  will  not  elapse  prior  to 
its  expiration.  It  does  not  provide  for  a  publication  six  times  within  six 
weeks,  but  for  a  time  not  less  than  once  a  week  for  six  successive  weeks.  The 
publication  evidently  means  rather  more  than  printing  the  notice.  Its  object 
is  to  give  notice  by  means  of  the  newspapers,  and  it  cannot  be  claimed  that 
such  notice  is  given  for  six  weeks,  before  that  time  expires.  Looking  at  the 
various  provisions jeferred  to,  it  is  a  reasonable  construction  that  the  law 
intended  a  full  six  weeks'  publication,  and  not  six  times  in  six  different  weeks. 
If  it  were  otherwise,  the  time  would  vary  and  lead  to  confusion,  and  the 
defendant  might  not  at  all  times  know  when  it  would  expire,  as  the  summons 
need  not  be  published  on  the  same  day  in  .each  week  (Steinle  v  Bell  12  Abb 
JPr.,N.8.,in). 

"  In  cases  where  the  service  of  process  is  made  by  publication,  It  is  of  no 
little  importance  that  the  time  of  its  expiration  should  be  fixed  and  certain 
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3.  N'oUce  relating  to  future  proceedings. — Direction  ly 
weehly  publication.] — The  most  common  and  best  understood 
formula  now  is  to  direct  publication  to  be  made  a  specified 
number  of  times  (usually  once  or  twice)  in  each  week,  for  a 
specified  number  of  weeks  (usually  three  or  six)  immediately 
preceding  the  future  event. 

This  form  of  direction  is  generally  held  to  require  two 
things,  viz.  (1),  publication  in  each  of  the  specified  number  of 
weeks  (each  week  being  considered  as  a  definite  portion  of  time 
from  Sunday  to  Saturday  inclusive^),  and  (2),  twenty-one  days 
(or  forty-two,  as  the  case  may  be)  before  the  day  fixed.  In 
other  words,  it  requires  that  the  notice  shall  give  to  one  reading 
it  on  the  day  of  first  publication,  three  or  six  weeks'  notice,  as 
well  as  that  the  repetitions  shall  present  the  notice  so  many 
times  in  each  of  the  specified  number  of  weeks.^ 


and  we  think  that  such  was  the  intention  of  the  provisions  cited  in  reference 
to  such  service." 

In  Hagerman  «.  Ohio,  &c..  Savings  Assoc,  25  Ohio  St.,  186,  under  a 
requirement  of  notice  of  at  least  thirty  days  before  sale,  in  some  newspaper, 
adding  that  if  a  weekly  newspaper,  it  shall  be  suiBcient  to  insert  it  "  in  five 
consecutive  numbers,"  Tield,  that  five  full  weeks  need  not  be  allowed,  but 
thirty  days,  with  five  insertions,  one  on  the  same  day  of  each  week,  was 
enough. 

'  Ronkendorf  «.  Taylor,  4  Pet,  349,  361. 

'  In  Early  v.  Doe,  16  Sow.  U.  S.,  610,  defendant  in  ejectment  claimed 
under  a  tax  sale,  which  the  trial  court  held  invalid,  because  "  a  period  of 
twelve  full  weeks  had  not  intervened  between  the  first  publication  and  the 
time  of  sale,  but  only  eleven  weeks  and  four  days."  The  statute  (4  Stat,  at 
Large,  U.  S.,  78)  required  publication  "once  in  each  week  for  at  least  twelve 
successive  weeks."  Held,  that  the  words  "for  at  least"  compef  a  construction 
that  a  duration  of  the  time  that  there  is  in  twelve  successive  weeks,  or  84  days, 
was  intended.  Any  other  construction  would  not  give  all  the  words  of  the 
statute  a  meaning.     Judgment  in  avoidance  of  the  sale  affirmed. 

In  Parsons  ti.  Lanning,  13  O.  E.  Qreen,  70,  held,  that  the  act  in  relation  to 
statutory  and  judicial  sales  of  land,  requiring  notice  to  be  published  "at  least 
four  weeks  successively,  once  a  week  next  preceding  the  time  appointed  for 
the  sale,"  required  the  first  publication  to  be  made  four  whole  weeks  next 
preceding  the  day  of  sale.  Accordingly,  where  for  a  sheriff's  sale  of  mort- 
gaged premises  on  February  10th,  the  insertions  were  on  January  15th,  22d, 
29th  and  February  5th,  the  sale  was  set  aside,  because  four  full  weeks  did  not 
intervene. 

In  Erie  Savgs.  Fund,  &c.,  Assoc,  v.  Thompson  (Brie  0.  P.,  Pa),  13  Phil., 
511,  under  the  Act  of  1836,  g  63,  which  requires  notice  of  sherLfiE's  sale  of 
real  estate  to  be  advertised,  &c.,  "  once  a  week  during  three  successive  weeks 
previous  to  such  sale,"  the  first  insertion  was  on  Oct.  23d,  advertising  the  sale 
for  Nov.  12th,  making  but  20  days'  notice  from  first  publication.  Held  in- 
sufficient.    Rule  to  stay  made  absolute. 

In  Harmon  v.  Whittemore,  1  Oin.  L.  Bui.,  109,  judgment  by  default  was 
vacated  on  the  ground  that  the  summons  by  publication  was  irregular.    The 
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Thus  let  us  suppose  that  on  Dec.  31,  1S87,  which  is  Sat- 
urday, notice  is  first  published  under  a  direction  to  give  notice 

Act  required  publication  of  the  summons  "for  six  consecutive  weeks.''  Here 
there  were  six  publications  in  six  consecutive  weeks.  But  the  default  was 
reckoned  from  the  date  of  the  last  publication,  and  not  from  a  day  full  six 
weeks  from  the  date  of  the  first  publication.  "  Six  consecutive  weeks,"  the 
court  say,  mean  six  weeks  of  seven  full  days  each. 

In  Savings,  &c.,  Soc.  «.  Thompson,  33  Vol.,  347,  under  a  statute  which  re- 
quired a  publication  of  the  summons  "once  a  week"  for  "  not  less  than  3 
months  "  the  publication  commenced  Jan.  10  and  ended  April  9.  Held  a  publi- 
cation for  3  calendar  months,  and  sufficient.  A  distinction  is  made  here  be- 
tween this  class  of  cases  and  where  a  certain  time  must  elapse  before  a  desig- 
nated day  when  a  certain  act  is  to  be  done,  as  a  sale.  Judgment  for  plaintiff  af- 
firmed. 

In  Lawlins  d.  Lackey,  6  Monr.,  70,  complainant  had  decree  for  want  of 
appearance  or  answer,  after  service  by  publication.  The  certificate  of  publi- 
cation was  dated  August  29th,  1818,  and  certified  that  the  publication  "  com- 
menced with  the  first  paper  in  July,  and  ended  with  the  last  paper  in  Au- 
gust." On  error,  the  court  said:  The  statute  required  a  publication  for  two 
months,  which  has  been  uniformly  construed  to  mean  calendar  months. 
Nothing  short  of  the  full  and  complete  time  of  two  calendar  months  will  be 
indulged  as  sufficient  execution  of  the  order  of  publication.  This  certificate 
fails  to  show  a  publication  for  two  full  calendar  months.  Therefore  re- 
versed. 

In  Mitchell  ®,  Woodson,  37  Miss.,  567,  publication  of  process  in  equity 
was  ordered  to  be  made  "  once  a  week  for  a  month."  The  proof  showed  a 
publication  "  once  a  week  for  five  successive  weeks,  the  first  insertion  being 
on  April  7,  and  the  last  on  May  5."  Held,  that  counting  both  dates  of  first  and 
l^st  insertions,  but  twenty-eight  days  were  included.  But  one  of  these  days 
must  be  excluded,  which  reduces  the  period  of  publication  to  less  even  than 
a  lunar  month,  while  it  is  well  settled  that  when  a  statute  requires  a  month's 
notice,  especially  with  reference  to  judicial  proceedings,  a  calendar  month  is 
meant.    Decree  pro  confesso  therefore  reversed. 

In  Hill «.  Faison,  27  Tex.,  438,  a  justice  had  ordered  publication  for  "  three 
successive  weeks  previous  to  the  returning "  of  the  writ.  The  publication 
was  made  Nov.  13th,  20th,  and  37th,  and  judgment  by  default  was  rendered 
on  Dec.  4th  following.  On  certiorari.  Held,  that  the  statute  {Oldham  & 
White's  Dig.,  ait  1,103)  which  requires  publication  at  least  three  successive 
weeks  before  the  return  day,  is  not  complied  with  unless  the  full  term  of  three 
weeks,  or  twenty-one  days,  elapses  between  the  day  when  the  citation  is  first 
published  and  the  day  on  which  judgment  is  rendered.  In  this  case,  judg- 
ment could  first  have  been  rendered  on  Dec.  5,  because  the  third  week  of  the 
publication  would  have  expired  with  the  4th.    Therefore  reversed. 

In  Francis  v.  Norris,  3  Miles  (Pa. ),  150,  it  was  held  that  f^  63  of  the  Act  of 
June  16,  1836,  relating  to  executions — providing  that  the  sheriff's  advertise- 
ment, in  the  newspapers,  of  his  sale  of  defendant's  real  estate,  shall  be  "  once 
a  week  during  three  successive  weeks  " — requires,  that  between  the  date  of 
the  first  advertisement  and  that  of  the  sale,  three  whole  weeks  shall  elapse. 
B.  p..  Be  Wallace,  2  Pittsb.,  145.  Stress  seems  to  have  been  laid  on  the  word 
"  during." 

In  Evans  v.  Sidwell,  9  Lane.  Ba/r,  113,  xmder  the  Act  of  March  27, 1824, 
prescribing  that  land  taken  in  execution  must  be  advertised  once  a  week 
"for  "  three  successive  weeks :  Held,  that  31  days  was  required.  The  court  say 
that  the  force  of  the  preposition  "  for  "  here  is  "  during  "  three  successive  weeks'. 
Had  the  legislature  intended  three  weekly  advertisements ;  the  word  "in" 
would  have  properly  conveyed  that  intention.  Sale  set  aside  s  p  Smith  v 
Eowles,  85  Ind.,  264  (1882);  Meridith  «.  Chancey,  59  Ind.,  466  (i8'r7). 

In  People  v.  Gray,  10  Abl.  Pr.,  468,  an  order  in  insolvency  to  show  cause 
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once  in  eaoli  week  for  three  weeks.  That  advertisement  satis- 
fies the  requirement  as  to  the  "  once  "  in  that  week.     Let  it  be 

on  April  S5,  was  published  once  a  week  for  ten  weeks,  commencing  on  Feb. 
18.  Held,  "not  once  in  each,  week  for  ten  weeks  saccessively,"  because  only 
68  days  intervened;  whereas  the  interval  between  the  first  publication  and 
the  proceeding  should  not  be  less  than  70  days.    Discharge  sot  aside 

It  was  held  in  Richardson  ».  Bates,  23  Soto.  Pr.,  516,  andBrod?).  Heymann, 
S  Abb.  Pr.,  N.  8.,  396,  that  "six  weeks,  once  in  each  week,"  requires  43 
days. 

In  Jackson  ®.  Van  Valkenburgh,  8  Gow.,  260,  it  appeared  that  notice  of 
mortgagee's  sale  was  first  published  on  July  27th,  and  the  sale  was  made  on 
Jan.  10th  following.  The  power  of  sale  required  advertisement  for  six 
months.  Held,  that  as  the  first  and  last  days  are  never  reckoned  inclusive, 
there  was  not  six  lunar  months'  notice  [lunar  months  being  then  held  suffi- 
cient], and  the  foreclosure  was  irregular. 

In  Anon.,  1  Wend.,  90,  it  was  held  that  "once  in  each  week,  for  six  weeks 
successively,"  means  42  days  ;  but  this  case,  though  distinguishable,  was 
doubted,  by  dicta,  in  21  iV".  Y.,  150, 153,  as  it  had  been,  previously,  in  5  2^.  7., 
497,  517.  Both  of  these  cases  turned  on  peculiar  statutes;  and  it  is  safer  in 
practice  not  to  rely  upon  them  as  guides  in  directing  publication,  however 
well  it  may  be  thought  they  would  serve  to  sustain  a  doubtful  publication. 

The  latter  view  was  taken  in  Valentine  v.  McCue,  26  Hun,  456,  where  the 
N.  Y.  Supreme  Court  in  the  first  department  unanimously  sustained  a  sale, 
under  §  1678,  when  the  twenty-one  days  were  not  allowed,  but  only  the 
three  weeks  repetitions.  The  court,  after  adverting  to  tlie  settled  rule  that  a 
week  is  a  period  of  seven  days  of  time,  commencing  at  twelve  o'clock  on 
Saturday  night  and  ending  at  the  same  hom'  on  the  following  Saturday  night 
[cituag  3  B(hiv.  Law  Dio.,  647 ;  Ronkendorff  i).  Taylor,  4  Pet.,  Bid,  361 ;  Bunce 
V.  Reed,  16  Barb.,  847;  Anon.,  1  Wend.,  90;  Steinle  i).  Bell,  13  Abb.  {JST.  S.), 
171],  says:  "  The  period  of  a  week,  therefore,  is  seven  full  days,  and  when  a 
publication  is  directed  to  be  made  twice  a  week  for  three  weeks  it  means  that 
there  shall  be  a  period  of  twenty-one  days  before  the  sale,  calculated  by 
weeks,  during  each  of  which  two  publications  shall  be  made,  and  this  shall 
occur  without  regard  to  the  day  of  the  week  when  the  publication  was  com- 
menced." This  decisionhas  not,  however,  led  to  a  relaxation  of  the  practice, 
so  far  as  I  know. 

The  following  cases,  also,  are  against  holding  a  publication  which  liter- 
ally complies  with  the  statute  as  to  number  and  frequency  of  insertions,  de- 
fective, because  the  first  publication  is  riot  sufliciently  long  previous  to  the 
event: 

Garrett  v.  Moss,  20  III,  549,  where  a  notice  of  sale  of  mortgaged  premises 
was  ordered  in  the  decree  to  be  advertised  in  a  newspaper  "  for  three  weeks 
successively,"  and  there  were  31  dajrs  between  the  date  of  the  notice  and  the 
day  of  sale,  and  there  were  19  days  intervening  between  the  first  publication 
and  the  day  of  sale,  and  there  were  three  publications  of  the  notice,  but  it 
was  Iield,  that,  while  it  may  have  been  the  intention  of  the  court  that  21  full 
days  should  intervene  between  the  first  publication  and  the  sale,  the  above 
order  would  admit  of  another  construction,  and  as  no  one  was  injured,  the 
decree  of  the  court  below,  upholding  the  sale,  was  affirmed 

This  case  was  followed  in  Pearson  v.  Bradley,  48  III.,  350,  on  a  bill  filed  to 
set  aside  a  sheriff's  sale  of  land  claimed  by  plaintiff,  on  the  ground  that  the 
notice  of  the  sale  was  not  published  for  three  full  weeks  from  the  first  publi- 
cation to  the  day  of  sale.  The  advertisement  was  on  the  4th,  11th,  and  18th, 
for  a  sale  on  the  30th.  The  statute  (1857)  required  that  notice  shall  be  "  pub- 
lished for  three  successive  weeks,  once  in  each  week,  in  a  newspaper."  Held,  on 
tie  authority  of  Garrett  a  Moss  (above),  that  the  notice  was  sufficient.    It 
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repeated  once  in  each  of  the  two  succeeding  weeks,  that  is  to 
say  those  ending  Jan.  7  and  14  respectively.  The  requirement 
of  once  in  each  week  has  now  been  satisfied,  and,  according  to 
part  of  the  authorities  already  stated,  the  direction  supposed 
being  once  in  each  week  for  three  weeks,  the  whole  is  satisfied 
by  construing  for  to  mean  only  vti.  Upon  this  view,  the  act 
might  be  done  on  Monday  the  16th,  but  this  would  only  give 
a  trifle  over  two  weeks  notice. 

The  authorities  which  allow  this  construction  concede  that 
if  the  word  "  during,"  or  "  for  the  space  of  "  three  weeks  were 
substituted  in  place  of  '■^for"  twenty-one  days'  notice  would 
be  required. 

In  accordance  with  the  other  cases  above  stated  that  hold 
"  for,"  in  this  connection,  to  be  equivalent  to  "  during,"  careful 
practitioners,  acting  under  such  a  direction,  allow  twenty-one 
days,  or  forty-two.  if  six  weeks  are  mentioned,  beginning  the 
count  on  the  day  after  the  first  publication  and  fixing  the  act  upon 
the  twenty-first  or  forty-second  day  or  a  later  day.  It  is  better 
to  allow  a  margin  and  fix  a  day  not  before  the  twenty-second 


must  be  observed  that  the  law  does  not  require  three  weeks'  notice,  nor  a  pub- 
lication "  for  the  space  of"  three  weeks.    Decree  therefore  reversed. 

Swett  V.  Sprague,  55  Me.,  190.  Here,  imder  the  act  for  abatement  of 
nuisances,  which  required  notice  thereof  to  be  published  in  certain  newspa- 
pers, "  three  weeks  successively,"  a  notice  was  published  on  the  15th,  22d. 
and  29th,  for  a  hearing  which  took  place  on  the  30th.  Held,  that  notwith- 
standing the  last  day  of  publication  was  only  one  day  before  the  hearing,  this 
was  publication  for  "  three  weeks  successively,"  and  "sufficient. 

Frothingham  «.  March,  1  Mass.,  247.  Here,  under  §  6  of  the  Act  of  Feb. 
14,  1789,  providing  that  notice  of  an  administrator's  sale  of  real  estate  shall 
be  by  "  printing  a  notification  three  weeks  successively  in  such  newspaper," 
&c.  Held,  that  notice  was  sufficient,  although  neither  of  the  three  insertions 
was_  30  days  previous  to  the  sale.  The  opposite  construction  was  contended 
for  in  view  of  the  fact  that  another  former  mode  of  giving  notice  (optional 
with  this)  was  "  80  days'  public  notice  by  posting." 

This  case  was  followed  in  Dexter  i).  Shepard,  117  Mass.,  480,  485,  holding 
that  the  first  publication  of  a  notice  of  a  sale  under  a  power  contained  in  a  mort- 
gage, which  requires  the  notice  to  be  published  "  once  each  for  three  succes- 
sive weeks,"  need  not  be  made  three  weeks  before  the  time  appointed  for  the 
sale.  The  advertisement  here  was  on  Oct.  l6th,  23d  and  30th,  for  a  sale  on 
Nov.  5th.  Therefore  the  mortgagor's  bill  to  redeem  was  dismissed.  Froth- 
ingham V.  March,  1  Mass.,  347,  was  also  approved  in  5  N.  T.,  515,  and  31  N. 
T.,  153. 

In  Colton  ».  Rupert  {Mich.,  1886),  37  Northwestern  Eep.,  530,  where  a 
period  of  less  than  42  days  was  held  to  satisfy  a  requirement  (perhaps  that  of 
2  Mich.  Comp.  L.,  176,  §  83)  of  publication  for  six  successive  weeks,  stress  was 
laid  on  the  fact  that  no  action  was  taken  thereon  untU  the  entire  expiration 
of  the  week  in  which  the  order  was  last  published. 
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day  or  the  forty-third  day  after,  and  exclusive  of  the  first 
publication,  as  a  safe  and  convenient  rule  for  avoiding  all 
doubt. 

i.  Computing  number  of  days.]— In  counting  the  numl)er 
of  days,  the  day  of  first  publication  is  to  be  excluded,  and  the 
day  of  sale  or  rettirn  day,  or  other  fixed  limit,  to  be  included.^ 

The  date  of  the  notice  does  not  avail :  the  computation  is 
from  actual  first  publication.^  When  the  number  of  days  is  to  be 
considered  to  see  that  the  adverse  party  has  a  notice  of  adequate 
length,  it  is  computed  beginning  with  the  day  after  the  first 
publication,  and  ending  on  the  day  fixed  or  limited  for  acting 
on  the  notice,  not  from  the  first  to  the  last  publication.' 

5.  Additional  days.] — It  will  be  seen  above  that  an  extra 
day  is  often  added  for  the  purpose  of  making  out  the  twenty- 
one,  although  it  being  the  only  day  in  its  own  week,  it  does 
not  make  that  week  count  as  a  week  of  publication.  It  is  also 
the  practice  to  advertise  on  the  day  of  sale,  and,  if  the  day  is 
in  the  middle  or  latter  part  of  the  week,  to  get  another  inser- 
tion in ;  but  these  are  for  the  purposes  of  desired  publicity, 
and  not  necessary  to  satisfy  the  statute. 

6.  Application  to  various  proceedings.] — The  language  of 
the  various  provisions  of  the  N.  Y.  Code  of  Civil  Procedure,, 
which  require  publication  of  notices  relating  to  the  future,  are 


'  Forsyth  v.  Warren,  62  III..  68;  Brown  v.  City  of  Chicago  {III.,  1886), 
7  Northeastern  Sep.,  108  (assessment  sale  notice);  Beckwith  v.  Douglass,  35 
Kans.,  339;  Vairin  «.  Edmonson,  10  III.,  370. 

In  Hill  V.  Pressley,,96  Iiid.,  447,  it  was  held  that  the  common  statute  pro- 
viding that  time  is  to  be  computed  hy  excluding  the  first  and  including  the 
last  did  not  apply  to  defeat  a  sale  where,  including  both  days,  the  full  number 
of  weeks  had  been  allowed. 

The  New  York  statute  expressly  extends  the  rule  to  publications  of  notice. 
IT.  t.  Code  Civ.  Pro.,  §  787. 

i'  Pope  «.  Headen,  5  Ala.  433. 

'  Howard  v.  Hatch,  39  Barb.,  397.  Ejectment  by  one  claiming  under  the 
purchaser  at  mortgagee's  sale  against  mortgagor's  vendee  in  possession.  No- 
tice first  published  April  30,  and  last  on  July  16  (twelve  times  in  twelve  suc- 
cessive weeks)  for  sale  on  July  34.  Objected  that  all  the  publications  were 
made  within  78  days.  Seld  that,  inasmuch  as  the  first  publication  was  84 
days  prior  to  the  day  of  sale,  the  notice  was  sufficient.  For  other  cases,  see 
note  a  ott  pages  371, 374?-376. 
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appended  in  a  note,  so  that  the  reader  may  test  for  himself  the 
application  of  these  principles.^ 

'  Creditors  and  'parties  in  interest. — "  Once  in  each  week  for  six  successive 
weeks."  Notice  to  incumbrancers  of  reference  in  partition.  N.  T.  Code  Civ. 
Pro.,  i  1562, 

—  "Once  in  each  week  for  at  least  three  successive  weeks,"  and  as  much 
longer  as  the  court  may  direct.  Notice  to  creditors  or  jjersons  entitled  to 
come  in  and  contribute  to  the  expenses  and  share  the  benefit  of  an  action 
brought  by  another  on  his  own  and  their  behalf.  N.  T.  Code  Civ.  Pro., 
§786. 

— "  At  least  once  in  each  of  the  ten  weeks  immediately  preceding  the  day 
on  which  cause  is  to  be  shown."  Order  that  creditors  show  cause  why  in- 
solvent should  not  be  discharged,  N.  Y.  Code  Civ.  Pro.,  §  3165;  or  be  exempt- 
ed from  arrest  and  imprisonment,  /d,  2193.  "Six"  weeks  is  substituted 
for  ' '  ten,"  if  all  creditors  reside  within  100  mUes  of  the  place  for  showing 
cause.    Id.,  2165. 

— "  Once  in  each  week  for  the  four  weeks  immediately  preceding  the  ap- 
plication." Notice  to  non-resident,  whose  residence  is  unknown,  of  an  appli- 
cation for  moneys  in  court  on  partition.    N.  T.  Code  Civ.  Pro.,  §  1564. 

— "  Once  at  least  in  each  of  the  three  weeks  immediately  preceding  the 
time  fixed  therein  for  showing  cause."  Order  to  show  cause  against  volxm- 
tary  dissolution  of  corporation.    iV.  Y.  Code  Civ.  Pro.,  §  3424. 

— "At  least  once  in  each  week  for  twelve  successive  weeks  "  before  an  is- 
sue of  fact  is  brought  to  trial.  Attorney-General's  notice  of  eiectment  by  the 
State.    N.  Y.  Code  Civ.  Pro.,  §  1978. 

Order  that  creditors  of  a  corporation  defend,  and  exhibit,  and  prove,  Sec, 
"  within  such  a  reasonable  time,  not  less  than  six  months  from  the  first  pub- 
lication of  notice  of  the  order,  as  the  court  directs."    N.  Y.  Code  Civ.  Pro 
%  1807. 

Debtors. — "  At  least  once  in  each  of  the  twelve  weeks  immediately  preced- 
ing the  day  of  sale."  Notice  of  foreclosure  by  advertisement.  N.  Y.  Code 
Civ.  Pro.,  §  3388. 

Eminent  domain. — "  Once  in  each  week,  for  at  least  three  successive 
weeks."  Sheriff's  notice  of  intended  execution  of  writ  to  assess  damages  in 
proceedings  of  eminent  domain  by  the  State.    JT.  Y.  Code  Civ.  Pro.,  §  3108. 

— "At  least  once  in  each  week  for  three  successive  weeks."  Notice  by  At- 
torney-General or  District  Attorney  to  show  cause  why  inquisition  of  damages 
in  proceedings  in  eminent  domain  by  the  State  should  not  be  confirmed.  N. 
Y.  Code  Civ.  Pro.,  2112. 


's. — "  At  least  once  in  each  of  the  six  weeks  immediately  preceding 
the  sale."  Notice  of  execution  sale  of  real  property.  N.  Y.  Code  Civ.  Pro., 
§  1434.  And  of  judicial  sale  of  real  property  not  in  a  city.  Id.,  1678.  And 
of  sale  of  real  property  of  decedent,  by  order  of  surrogate,  to  pay  debts, 
&c.    Jd,§2772. 

— "At  least  twice  m  each  week  for  three  successive  weeks  immediately 
preceding  the  sale."  Judicial  sales  of  city  property.  N.  Y.  Code  Civ.  Pro.. 
%  1678, 

Surrogated  courts. — "  For  a  specified  time,  which  the  surrogate  deems 
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7.  Immediately.] — Where  the  statute  requires  the  publica- 
tion to  be  for  a  specified  number  of  weeks,  immediately  before 
the  sale,  it  may  perhaps  be  reasonably  construed  in  view  of  the 
fact  tliat  it  contemplates  weeks  beginning  with  Sunday  and 
ending  with  Saturday  to  mean  weeks  immediately  previous  to 
the  week  of  sale,  rather  than  to  require  the  day  of  sale  imme- 
diately to  follow  the  last  week  of  publication.^ 

A  requirement  of  publication  for  a  specified  period  before 
a  sale  has  usually  been  held,  in  the  case  of  tax  sales,  not  to 
forbid  allowing  a  short  time  to  elapse  between  the  last  adver- 
tisement and  the  sale." 

The  practice  in  case  of  sales  is  to  repeat  the  advertisement 
on  the  day  of  sale,  and,  if  that  day  is  in  the  latter  part  of  the 
fourth  week,  to  add  an  intermediate  insertion. 

8.  Notices  relating  to  future  proceedings.] — If  the  notice  is 
an  order  to  show  cause,  summons,  or  anything  intended  to  give 
to  the  reader  warning  of  a  future  act,  another  question  becomes 
material  to  the  rule  of  interpretation,  viz.,  whether  there  is  any 
other  provision  of  the  order  or  statute  which  serves  to  fix  the 
length  of  notice.  Thus,  where  ^  a  notice  is  required  to  be 
posted  42  days  before  sale,  and  a  copy  thereof  to  be  published 
for  six  successive  weeks,  it  has  been  not  unreasonably  held 

reasonable,  not  less  than  once  in  each  of  six  successive  weeks."     Citation  in 
surrogate's  court.    N.  T.  Uode  Ovo.  Pro.,  §  3534. 

— "  At  least  once  in  each  of  the  four  successive  weeks  immediately  preced- 
ing the  return  day  thereof."  Citation  in  surrogate's  court  to  persons  entitled  to 
share  in  surplus  on  judicial  sale  or  foreclosure.    N.  Y.  Gods  Giv.  Pro.,  §  3799. 

— "At  least  once  in  each  of  the  six  weeks  immediately  preceding  "  the 
time  and  place  fixed  for  making  distribution.  Surrogate's  notice  as  to  pro- 
ceeds of  sale,  &c.,  for  payment  of  debts  of  decedent.  N.  T.  Gode  Giv.  Pro., 
§  3787. 

Summons. — "  Not  less  than  once  a  week  for  six  successive  weeks." 
Service  of  summons  by  publication  under  N.-  Y.  Gode  Giv.  Pro.,  §  440. 
This  is  followed  by  a  provision  that  the  service  shall  be  deemed  complete  at 
the  expiration  of  the  time  prescribed  for  publication,  reckoning  from  the  first 
publication. 

'  Where  the  direction  was  three  weeks  immediately  previous  to  the  Ume 
of  sale,  a  sale  on  the  38th,  after  last  publication  on  the  36th,  was  held  regu- 
lar.    Chamberlain  v.  Dempsey,  13  Abb.  Pr.,  431 ;  s.  c,  33  Mow.  Pr.,  356. 

2  Colman  v.  Shattuck,  63  if.  Y,  348  ;  Pennell  v.  Monroe,  30  ArJc.,  661. 

'  As  in  case  of  sheriff's  sales  of  land  on  execution,  and  of  judicial  sales  not 
in  Cities.    iV:  Y.  Gode  Civ.  Pro.,  §§  1434, 1678. 
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that  the  posting  satisfied  the  requirement  of  a  certain  length  of 
notice,  and  that  a  weekly  publication  of  the  copy,  though  not 
also  eommeneing  on  the  day  when  the  original  was  posted, 
was  sufficient  publication.^ 

For  reasons  already  stated,  a  requirement  that  notice  shall 
be  given  of  an  act  already  done,  but  not  limiting  or  appointing 
a  time  for  any  future  act,  either  expressly  or  by  implication  of 
law,  is  deemed  satisfied  by  a  literal  compliance,  so  that  a  publi- 
cation for  the  number  of  weeks  specified  is  sufficient,  although 
the  first  and  last  publications  are  not  that  number  of  weeks 
apart.^ 

9.  Premai/ure  publication.] — In  notices  for  either  purpose, 
the  requisite  publication  cannot  be  made  out  by  counting  a 
day  of  publication  prior  to  the  earliest  on  which  the  party  had 
a  right  to  proceed.^ 

10.  Month.'] — Month  means  calendar  month ;  *  not  lunar 
month,  as  at  common  law.^ 

'  This  was  the  ground  of  the  ruling  in  Olcott  ®.  Robinson,  21  N.  Y.,  150. 
That  was  ejectment  by  a  purchaser  at  an  execution  sale.  Notice  ot  the  sale 
was  posted  as  required  by  Z  B.  8..  368,  §  36,  43  days  previous  to  the  sale,  and 
a  copy  thereof  published  in  six  successive  numbers  of  a  weekly  newspaper, 
although  the  first  publication  was  less  than  six  weeks  prior  to  the  sale.  Held, 
sufiBcient  because  the  statute  speaks  of  a  copy  of  the  notice  posted  to  be  pub- 
lished, &c.,  thus  showing  that  the  posting  is  to  precede  the  publication. 
Judgment  of  general  term  reversing  judgment  for  plaintiff  reversed,  s.  P., 
Wood  11.  Morehouse,  45  N.  Y.,  368;  Wood  v.  Terry,  4:  Lam.,  80,  84. 

'  Bowen  v.  Argall,  24  Wend.,  496,  where  Cowen,  J.,  very  lucidly  explains 
this  rule  without,  however,  distinguishing  the  other  class  of  cases. 

'Anderson  ®.  Cobum,  27  Wise,  558  (holding  sale  void  because  founded- 
on  service  by  publication  which  was  void  for  commencing  publication  before 
complaint  was  tiled). 

In  Pratt  ».  Tinkcom,  31  Mirm.,  143,  it  appeared  that  a  mortgage  fell  due 
Jan.  34th :  notice  of  foreclosure  by  sale  on  March  10th  was  published  for  the 
first  time  in  the  edition  of  a  weekly  newspaper  bearing  date  January  35,  flve- 
sixths  of  the  copies  of  which  were  actually  published  on  January  24;  Held, 
that  the  publication  in  the  copies  issued  on  the  24th  was  premature  and  void,' 
no  default  having  then  occurred ;  that  the  publication  in  the  copies  issued  on 
the  35th  was  not  a  suflicient  publication  in  the  edition  of  that  date;  that  the 

first  legal  publication  of  the  notice  was  that  in  the  next  following  edition 

February  1st.    Sale  invalid  for  want  of  six  weeks'  notice. 

*  Statutory  general  rule  in  most  of  the  States.  Sprague  v.  Norway,  31 
Cal,  173. 

In  Lawlin  ®.  Clay,  4  Liit.  {Ky.),  283,  Meld,  that  where  the  statute  required 
a  publication  (for  unknown  heirs  to  answer)  for  two  months,  an  order  of  pub- 
lication for  eight  weeks  is  insutficient.  It  must  be  for  two  calendar  months. 
Decree  therefore  reversed. 

'  Loring  ».  Hailing,  15  Johns.,  119; 
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11.  SuGcesswe  weeks  or  months  implied.'} — Even  though  the 
statute  or  direction  prescribes  only  a  specified  number  of  weeks 
or  months,  it  is  implied  that  they  are  to  be  successive  or  con- 
secutive weeks  or  months.*  The  omission  of  one  cannot  be 
made  up  by  publishing  in  another. 

12.  Weekly  pvhlishing  implied  rather  than  daily.] — Under  a 
direction  to  publish  for  a  period  designated  merely  by  months/ 
or  by  weeks,*  a  weekly  publishing  is  sufficient,  unless  the  con- 
text indicates  otherwise. 

The  fact  that  the  paper  designated  is  a  daily,  does  not  alone 
imply  that  daily  publication  was  intended.* 

13.  No  gaps  allowed.'] — "  Once  in  each  week,"  is  impera- 
tive, and  applies  to  each  of  several  papers.*  An  omission  is 
fatal.* 

14.  Variant  days.] — Under  a  direction  to  publish  once  (or 
twice)  in  each  week,  the  publication  need  not  be  on  correspond- 
ing days  of  the  successive  weeks.' 

'  Delogney  a.  Smith,  3  La.  Sep.,  418  (tax  sale). 

»  Anon.,  3  Cat.,  385. 

3  Argall «.  Bo-wen.  24  Wend.,  496,  503. 

Betts  V.  Williamslburgh,  15  Barb.,  255  (statute  requirmg  publication  of 
street  opening  notice  in  one  or  more  newspapers  "  for  the  space  of  three 
weeks,"  does  not  imply  daily  publication). 

*  Dictum  in  Brewer  «.  Springfield,  97  Mass.,  152,  that  the  publication  of  a 
notice  of  a  street  improvement  in  a  newspaper  on  Tuesday  and  Saturday  only 
of  each  of  two  successive  weeks,  sufficiently  complies  with  a  statutory 
direction  that  the  same  should  be  published  "  for  two  weeks  successively," 
although  the  newspaper  was  one  issued  daily  except  Sundays. 

^  DieckerhofE  v.  Ahlbom,  3  Abi.  N.  O.,  372,  377. 

*  Haskell  v.  Bartlett,  84  Cal.,  381.  In  this  case,  an  action  for  a  street  as- 
sessment, the  statute  required  a  notice  of  intention  to  make  such  improve- 
ments to  be  published  daily  (Sundays  excepted),  for  ten  days,  in  the  news- 
paper having  the  county  printing.  It  was  only  printed  for  eight  out  of  ten 
consecutive  days,  the  remaining  two  days  not  being  Sundays,  but  days  on 
which  no  issues  were  made  by  the  paper.  Held,  that  the  notice  by  publica- 
tion was  insufficient  and  void.  Judgment  for  plaintiff  reversed  on  this  ac- 
count. 

'  StoBver's  Appeal,  3  Watts  <&  8.,  154;  Steinle  u  Bell,  12  Abb.  Pr.,  jV.  8., 
171 ;  Bachelor  r.  Bachelor,  1  Mass.,  356  (holding  that  an  order  to  give  3iotioe 
of  application  to  sell  real  estate  by  publishing  in  a  newspaper  three  weeks 
successively,  is  complied  with  by  publishing  in  such  paper  in  three  sue-  ssive 
weeks,  although  there  be  not  an  interval  of  a  week  between  either  tL  first 
and  second  or  second  and  third  publications). 

Konkendorf  v.  Taylor,  4  Pet.,  349-361  (holding  Monday  in  one  week  and 
Saturday  in  the  next,  to  be  no  irregularity.— Tax  sale). 
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Under  a  direction  to  publish  once  a  week  for  a  specified 
number  of  weeks,  the  first  insertion  may  be  even  on  the  last 
day  of  the  first  of  the  weeks,  and  the  last  insertion  on  the  first 
day  of  the  last  of  the  weeks,  provided  that  the  first  is  the 
requisite  number  of  weeks  before  the  day  fixed.' 

15.  Direction  to  printer.] — The  validity  of  the  proceeding 
should  be  secured  by  explicit  written  directions  to  the  printer, 
usually  underwritten  at  the  left  hand  of  the  bottom  of  the 
copy  sent  for  publication,  as,  for  instance,  thus :  "  Publish,  Dec. 
31  (Saturday),  and  twice  a  week  for  three  weeks  thereafter,  on 
Mondays  and  Saturdays,  and  on  Jan.  23,  1888."  The  dates  of 
the  month  may  be  given  instead,  but  so  doing  requires  transla- 
tion by  the  printer  into  his  formula,  involving  an  opportunity 
of  mistake. 

16.  Two  jowpers.] — Where  two  papers  are  designated  it  is 
not  necessary  that  the  days  of  publication  be  identical.^ 

* 

11.     THE    NEWSPAPER. 

17.  Selection  of  paper.'] — The  statute  or  rule  generally 
requires  publication  in  a  "  newspaper,"  and  this  is  understood 
to  mean  a  journal  of  news,  including,  to  some  extent  at  least, 
current  news  or  news  of  the  day.  A  legal  periodical,  in 
pamphlet  form,  cannot  in  any  sense  be  termed  a  newspaper  ;  ^ 

Cass  «.  Bellows,  31 N.  H.,  501  (tax  notice  published  Saturday,  Tuesday  and 
Tuesday). 

Wood  V.  Knapp,  100  N.  T.,  109;  s.  c,  1  Oentr.  Sep.,  170  (notice  of  tax 
sale). 

In  Wilson  «.  Scott,  29  Ohio  St.,  636,  under  section  436  of  the  Code,  -which 
requires  notice  to  be  published  "  for  at  least  80  days  before  the  sale,"  if  in  a 
weekly  paper,  "  it  shall  be  sufficient  to  insert  the  same  in  five  consecutive 
numbers" — the  objection  was  that  the  first  number  containing  the  notice  was 
published  a  day  in  advance  of  the  day  of  the  week  on  which  the  publication 
was  usually  made.  Beld  sufficient  publication.  The  provision  that  the 
publication  must  appear  on  the  same  day  in  each  week  is  for  daily  papers. 

'  Herbert  v.  Smith,  6  Lam.,  493. 

"Id. 

^  Beecher  ®.  Stevens,  35  Minn.,  146  (summons  served  by  publication  in  the 
"Northwestern  Reporter"^,  under  the  Gen.  St.,  c.  65,  g  13,  which  required 
publication  to  be  "made  m  a  newspaper  published  in  the  county  where  the 
action  is  brought,"  &c.  Judgment  thereon  was  reversed  because  that 
publication  is  not  a  newspaper  within  the  meaning  of  the  statute.  It  is 
"devoted  specially  to  the  interests  of  the  legal  profession,"  and  diflcrs 
materially  in  its  contents  from  what  are  commonly  known  as  "newspapers." 


COMMON  FORMS.— XIX.  PUBLICATION.  383 

nor  is  a  daily  legal  journal,  if  confined  exclusively  to  publica- 
tion of  legal  proceedings  and  not  authorized  by  law  to  publish 
legal  notices.'' 

The  reason  is  that  in  most  cases  the  justification  of  proceed- 
ing on  service  by  publication  is  in  the  likelihood  that  a  notice 
in  a  local  journal  of  general  circulation  may  reach  a  non- 
professional reader  ;  and  the  selection  of  an  exclusively  profes- 
sional journal,  therefore,  does  not  satisfy  the  object  of  the  law 
unless  it  be  in  a  reasonable  sense  "  a  newspaper."  "Where  the 
notice  is  required  by  the  contract  of  the  parties,  as  in  the  case 
of  the  foreclosure  of  a  mortgage  or  trust  deed,  there  may  be 
less  objection  to  the  selection  of  a  professional  journal.  In 
any  case,  if  two  papers  are  designated,  there  is  great  advantage 
in  the  uniform  designation  of  a  professional  journal  as  one  of 
them,  because  it  soon  becomes  generally  known  that  in  its  files 
are  to  be  found  every  legal  notice  published.  Where  a  statute 
sanctions  publication  of  legal  notices  in  a  professional  journal, 
a  general  direction  that  the  notice  be  published  in  some  news- 
paper is  satisfied  by  a  publication  in  it,  notwithstanding  its 
professional  character.' 

'  Bergner  «.  Bergner  {OUo,  1886),  N.  T.  Daily  Reg.,  Oct.  13,  1886,  where 
service  of  summons  by  publication  in  tlie  "  Daily  Court  Record."  under  a  re- 
quirement to  publish  in  "  a  newspaper,"  was  held  null,  because  the  matter  con- 
tained in  it  was  of  a  special  and  peculiar  character— publication  of  court  pro- 
ceedings, &c. — while  a  newspaper  is  a  publication  which  usually  contains, 
among  other  things,  what  is  called  the  general  news,  the  current  news,  or  the 
news  of  the  day ;  and  nothing  which  does  not  usualljr  contain  such  news,  and 
is  not  intended  and  designed  for  general  circulation,  is  a  newspaper. 

Contra,  Kellogg  v.  Carrico,  47  Mo.,  157,  where  the  "  St.  Louis  County  Legal 
Eecord  and  Advertiser  "  was  held  to  be  a  proper  paper  in  which  to  advertise 
a  notice  under  a  deed  of  trust,  which  required  "thirty  days'  public  notice"  to 
be  given  before  sale. 

^  Kerr  v.  Hitt,  75  III.,  51  (under  statute  "to  remedy  the  evils  consequent 
upon  the  destruction  of  public  records  by  Are  or  otherwise,"  which  requires 
notice  by  publication  in  some  "newspaper,'"  &c.  Held,  that  publication  in  the 
"  Chicago  Legal  News,"  "  a  journal  of  legal  intelligence,  containing  decisions 
of  courts,  legal  information  and  general  news,"  was  suificient,  on  the  grounds 
.  that  by  statute  [B.  S.,  1874,  p.  723,  §  5]  legal  notices  may  be  published  in  a 
secular  newspaper  of  general  circulation,  or  some  paper  specially  authorized 
by  law;  and  this  journal,  though  specially  devoted  to  legal  intelligence, 
contains  also  information  of  general  interest.  It  circulates  among  lawyers, 
real  estate  and  business  men,  contains  information  about  sales  of  real  estate, 
advertisements  of  sales  under  trust  deeds,  executions,  decrees,  &c.,  and  no- 
tices of  legal  transactions.  And  it  is  published  by  a  corporation  whose 
charter  provides  "any  notice  or  advertisement  required  by  law  or  the  order 
of  any  court  to  be  published  in  any  newspaper  shall  be  as  good  and  valid  if 
pubUshed  in  the  '  Chicago  Legal  News,'  as  in  any  newspaper."    And  if  no- 
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18.  —  Icmguage.]— It  is  a  general  rule  that  all  legal  pro- 
ceedings are  to  be  in  the  English  language,  and  publication  in  a 
newspaper  printed  in  a  foreign  language  does  not  satisfy  an 
unqualified  direction  of  publication  in  a  newspaper.^ 

19.  —  place  of  jmblication.] — By  the  JSTew  York  statute, 
"where  a  notice  or  other  proceeding  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may 
be  made  in  a  newspaper  of  an  adjoining  county,  except  where 
special  provision  is  otherwise  made  by  law."  ^ 

By  the  same  statute,  if  each  newspaper  in  the  locality  in 
which  publication  is  directed,  refuses  to  publish  for  the  fees 
prescribed  by  law,  on  actual  tender,  publication  may  be  made 
in  a  newspaper  at  Albany  familiarly  known  as  the  State  paper; 
or,  if  independently  required  to  be  published  in  the  latter  pa- 

tices  so  published  should  now  be  declared  illegal,  the  title  to  real  property  of 
immense  value  would  be  unsettled). 

'  City  of  Cincinnati  v.  Bickett,  26  Ohio  St.,  49.  Here  an  advertisement  for 
bidders  for  a  mimicipal  contract,  under  a  statute  requiring  advertisement  in  a 
newspaper,  and  two,  if  there  be  so  many,  was  published  in  one  printed  in  the 
English  and  another  printed  in  German.  The  court  say  that  the  safer  and 
better  rule  is,  that  where  a  statute  requires  a  publication  to  be  made  in  a 
newspaper,  a  paper  published  in  the  English  language  is  to  be  intended,  un- 
less the  contrary  is  expressed  or  indicated.  But  the  case  was  decided  on 
another  ground. 

In  Wilder  «.  City  of  Cincinnati,  26  Ohio  St.,  284,  however,  the  court  treated 
such  publication  as  an  irregularity  which  made  the  advertisement  defective. 

In  Wakeley  ».  Nicholas,  16  Wise,  588,  the  curious  result  was  reached  of 
sustaining  a  notice  printed  in  English  in  a  newspaper,  the  rest  of  which  was 
printed  in  German,  on  the  ground  that  the  statute  (R.  S.,  ch.  124,  §  10), 
required  publication  in  a  newspaper  "  to  be  designated  as  most  likely  to  give 
Thotice  to  the  person  to  lie  seriied,"  and  if  the  judge  granting  the  order,  in  the 
exercise  of  the  discretion  vested  in  him  by  it,  directed  publication  in  a  German 
instead  of  an  English  newspaper,  there  could  be  no  legal  objection  to  it.  Citing 
Kellogg  v.  City  of  Oshkosh,  14  Wise.,  623,  where  it  was  held  doubtingly  that  a 
municipal  corporation  could  adopt  a  German  paper  as  the  official  paper  of  the 
city,  and  that  an  assessment  notice  published  therein  was  valid,  provided  it 
was  printed  in  the  English  language. 

Such  a  conclusion,  though  it  may  be  thought  to  be  justified  as  a  literal 
observance  of  the  statutes,  is  a  gross  perversion  of  the  principles  on  which 
service  by  publication  in  legal  proceedings  should  be  controlled  and  sus- 
tained. 

'  N.  T.  Code  Civ.  Pro.,  §  826. 

In  Hart  v.  Smith,  44  Wise,  213,  it  is  held  that  a  newspaper  is  printed  in  a 
county  within  the  meaning  of  a  statute  regulating  publication  of  notices  of 
tax-sales,  although  the  half  of  each  issue,  not  including  matters  of  local  inter- 
est, is  printed  elsewhere. 
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per,  then  also  in  that  newspaper  published  nearest  to  the  place 
of  sale,  return,  &c.,  announced,  which  will  publish  it  for  legal 
fees.^ 

20.  Sunday pajper.'] — The  service  of  civil  process  upon  Sun- 
day being  forbidden,  and  the  service  of  legal  notices  on  a  Sun- 
day ineffectual,  publication  on  Sunday  is  futile.^ 

A  direction  for  publication  for  each  day  for  a  week,  does  not 
require  publication  on  Sunday.' 

21.  State  pa/per.'l — Certain  notices,  in  the  State  of  New 
York,  are  required  to  be  published  in  the  "  State  paper,"  or  a 
paper  to  be  designated  annually  by  the  Secretary  of  State, 
Comptroller,  and  Treasurer.* 

'  JV.  Y.  Code  Cw.  Pro.,  §§  3293,  3394. 

°  Shaw  B.Williams,  87  Ind.,  158.  This  was  a  complaint  to  enjoin  sale  of  land 
on  execution  on  the  grovmd  that  the  advertisement  thereof  was  published  in 
a  Sunday  newspaper.  Held  that  such  a  publication  came  within  the  prohibi- 
tion of  R.  S.,  1881,  §  2000,  as  an  act  forbidden  to  be  done  on  Sunday.  In- 
junction should  have  been  granted. 

Cleland  v.  Tavemier,  11  Minn.,  194,  holding  that  a  first  publication  on  Sun- 
day was  void,  but  as  there  were  sufficient  other  publications  to  render  it  unnec- 
essary to  count  that,  the  service  was  good.  Following  Shaw  v.  "Williams,  87 
Ind.,  158;  Scammon  «.  City  of  Chicago,  40  III.,  146. 

In  Ohio,  where  the  service  of  process  on  Sunday  is  valid,  the  contrary  is 
held.  Hastings  v.  Columbus,  13  Weekly  Law  Bui.,  201  (advertisement  of  lo- 
cal improvement). 

In  Savings,  &c. ,  Society  v.  Thompson,  32  Cal. ,  347,  where  three  methods  of 
advertisement  were  required,  it  was  held  that  making  some  of  the  publica- 
tions of  a  summons,  including  the  last,  on  Sunday  (the  newspaper  being  pub- 
lished both  daily  and  Sunday),  did  not  vitiate  the  service  on  the  ground  of  its 
being  a  dies  non;  for  the  service  here  is  not  made  by  a  single  act,  but  consists 
of  a  series  of  acts  running  through  a  long  period  of  time.  So  held  in  an  ac- 
tion of  covenant  on  a  contract  to  convey,  provided  the  vendor  could  get  a> 
judgment  quieting  the  title.  Judgment-roll  objected  to  when  offered  in  evi- 
dence on  the  ground  of  insufficient  service.  Overruled,  and  judgment  foR 
plaJntifl  affirmed. 

=  Matter  of  Excelsior  Fire  Ins.  Co.,  16  Abb.  Pr.,  8.  So  held,  assigning  as  a 
reason  that  by  the  law  at  that  time  the  contract  for  publication,of  a  paper  on 
Sunday  was  illegal,  which  has  since  been  changed  by  statute. 

In  "Scammon  v.  City  of  Chicago,  40  III.,  146,  it  was  held  that  when  the 
law  requires  a  notice  to  be  published  in  the  corporation  newspaper,  its  pub- 
lication must  appear  in  that  particular  paper.  And  when  the  paper  so  select- 
ed is  a  daily,  and  its  proprietors  also  publish  a  Sunday  paper  of  the  same 
name,  but  which  is  not  regarded  as  belonging  to  the  regular  daily  issue,  and 
delivered  to  its  subscribers,  but  sold  only  to  newsdealers  and  newsboys,  such 
paper  is  a  different  and  distinct  one  from  the  corporation  paper,  and  such  no- 
tice cannot  be  legally  pubhshed  in  such  paper.  Judgment  in  favor  of  the 
city,  in  an  action  for  special  assessment,  reversed. 

^  L.,  1885,  p.  459,  c.  263.  In  case  of  doubt  whether  there  has  been  a 
change,  it  is  safest  to  address  inquiry  to  the  paper  or  to  the  Secretary  of  State's 
Vol.  I.— 35. 
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III.  ORDER  TO  PUBLISH. 

22.  27ie  order  for  _pubUGation.] — The  order  should  be  made 
by  the  court,  unless  the  statute  authorizes  it  to  be  made  by  a 
judge.^  It  should  designate  the  paper,'  not  leaving  it  to  the 
party  to  do  so.  Care  should  be  taken  to  designate  it  accurately, 
as  serious  questions  have  sometimes  arisen  from  using  abbrevi- 
ated or  short  names. 

23.  The  direoUon.] — In  drawing  such  an  order  it  is  desir- 
able to  be  explicit ;  and  the  simplest  direction  for  this  purpose, 
■where  the  statute  does  not  prescribe  its  terms,  is  that  the  notice 
shall  be  published  a  specified  number  of  days  in  each  of  a  spec- 
ified number  of  weeks  immediately  preceding  the  week  in 
which  the  day  fixed  occurs,  such  day  to  be  at  least  a  specified 
number  of  days  after  the  day  of  first  publication,  exclusive  of 
that  day. 

This  conforms  to  general  principles,  and  precludes  annoy- 
ing questions  of  regularity. 

IV.  THE  PUBLICATION. 

24.  Contents  of  notice  published.'] — The  same  rules  which 
apply  to  errors  and  mistakes  in  papers  personally  served  apply 
ito  the  like  papers  served  by  publication.^ 

.  office  for  JBf  ormation.  Serious  slips  in  practice  have  occurred  from  assuming 
that  there  had  been  none. 

'  As  in  the  case  of  service  of  summons  by  publication,  which,  under  the 
New  York  statute,  must  be  made  by  a  judge,  and  cannot  be  made  by  the 
court. 

'  Diefendorfl  v.  Heath,  6  OJian.  Sent,  33  (order  for  publication  to  serve 
non-resident  defendant). 

•'  Drew  «.  Dequindre,  3  Doug.  (Mich.),  93,  where  a  notice  was  dated  in  No- 
vember, .and  returnable  on  a  day  in  November  "next"  instead  of  "irist.;" 
error  disregarded  because  the  party  could  not  have  been  misled,  as  the  notice 
stated  when  the  writ  was  issued,  and  the  legal  return  day  was  in  November 
inst.  (Compare  Mickel  v.  Hicks,  19  Kans.,  578,  holding  notice  for  this  term 
void  where  it  should  have  been  for  next  term;  and  Fitch  v.  Pinckard,  5  111., 
'69,  holding  tax  sale  notice  published  in  1887,  and  dated  1836,  not  explain- 
able, by  parol,  as  the  notice  of  1837.) 

Wescott  V,  Archer,  13  Nebr.,  345.  Notice  held  defective  in  not  being  in- 
telligible, many  of  the  words  being  but  little  better  than  blanks. 

For  cases  of  misnomer,  see  Colton  «.  Bupert(Jf«cA.,  1886),  37  Northwestern 
Sep.,  530;  Buchanan  v.  Roy,  3  Ohio  St.,  351 ;  Morgan  v.  Woods,  33  Ind.,  33; 
Lawver  a  Langhans,  85  III.,  IBS;  Magoffiai  iJ.ManaaviUe,  38  Jfis«.,  354;  Fan- 
ning ffl.  Krapfl,  61  Iowa,  417 ;  s.  c,  14  Jforthweetem  Sep.,  737;  Scorpion  8.  M. 
Co.  V.  Maisano,  .10  Mv.,  370. 
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25.  Changes  or  amendments  pending  puUication.] — If  a 
postponement  of  the  day  of  sale,  return  day,  or  other  day  fixed 
by  the  published  notice,  is  determined  on,  pending  the  publica- 
tion, the  only  proper  course  is  either  to  abandon  the  publication 
commenced,  and  begin  a  fresh  advertisement,  having  the  full 
time  to  run,  or  to  continue  the  publication  unaltered  until  the 
day  originally  fixed  for  sale  or  return,  and  on  that  day,  and  at 
the  proper  place,  take  a  formal  adjournment  to  the  substituted 
day,  and  then,  in  case  of  sales  and  the  like,  continue  the  adver- 
tisement with  a  notice  of  the  adjournment  appended.  If  a 
partly  completed  series  of  insertions  of  a  publication  is  altered 
by  substituting  a  different  return  day,  the  period  before  and 
the  period  after  the  alteration  cannot  be  counted  together  to 
make  the  necessary  time.* 

With  the  notice  of  adjournment  of  a  sale,  and  referred  to 
in  it,  should  be  published  the  original  notice  in  full.' 

26.  —  edition.] — The  mere  fact  that  after  publication 
in  the  main  edition  of  the  paper  sufficient  to  satisfy  the 
statute,  an  evening  edition  was  issued  which  did  not  contain 
the  advertisement,  does  not  vitiate  the  publication  ;^  but  where 
the  direction  was  to  publish  in  a  "  city  paper,"  and  the  publi- 
cation was  for  the  most  part  in  the  morning  edition  circulated 
in  both  city  and  country,  publication  on  certain  days  only  in  an 
evening  edition,  which  circulated  only  in  the  country,  was  held 
not  sufficient,  and  therefore  judgment  was  reversed.* 

27.  —  supplement.] — Publication  is  not  vitiated  by  the 
fact  that  it  was  in  a  part  of  the  paper  entitled  a  supplement, 
if  such  part  was  circulated  with,  and  as  extensively  as,  the 
main  sheet.^ 

•  This  much  is  clear  on  general  principles.  In  Scales  -o.  Alvis,  13  Ala.,  617, 
where  an  advertisement  of  property,  first  published  on  January  4th,  to  be  sold 
for  taxes  on  first  Monday  of  February,  was  changed  after  first  publication  to 
the  first  Monday  in  April,  held  that  the  first  advertisement  could  not  be  count- 
ed to  make  up  the  necessary  ninety  days. 

'^  Sanborn  «.  Potter  {Minn.,  1886),  29  Northwestern  Bep.,  64  (advertisement 
of  notice  of  sale  in  foreclosure  by  advertisement). 

2  Guest «.  City  of  Brooklyn,  9  Hun,  198  (notice  of  sale  for  assessment). 

<  HaskeU  v.  Bartlett,  34  Cal,  381. 

s  Zahradnicek  v.  Selby,  15  Nebr.,  579;  s.  c,  19  NorthweaUrn  Bep.,  645  (tax 
sale);  approving  Hamilton  Co.  «.  Bailey,  13  Nebr.,  57. 
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V.    PROOF    OF    PUBLICATION. 

28.  8tatutm"y  proof.'] — A  distinction  is  to  be  observed  be- 
tween statutes  which  prescribe  the  only  mode  of  proof  of  serv- 
ice, or  how  proof  "  must  be  made,"  ^  and  those  which  provide 
how  it  may  be  made,  or  what  shall  be  sufficient  evidence.  Un- 
der statutes  of  the  latter  character  any  other  competent  evidence 
of  the  fact  will  serve.^ 

29.  Who  may  make  affidavit] — The  better  opinion  is  that 
under  a  statute  authorizing  proof  of  publication  to  be  made  by 
the  printer,  publisher,  foreman,  or  principal  clerk,  the  affidavit 
should  contain  an  allegation  that  the  deponent  was  one  of 
these.' 

An  affidavit  by  one  standing  in  substantially  the  same  rela- 
tion as  designated  by  the  terms  used  in  the  statute  is  sufficient,* 
but  a  departure  in  this  respect  is  to  be  avoided  as  dangerous  to 
the  effect  of  the  publication.® 

30.  —  cerUfioate.] — The  same  principles  apply  to  statutes 
in  existence  in  some  of  the  States  authorizing  a  court  to  act 
upon  the  certificate  of  the  printer,  publisher,  &c.,  in  lieu  of  an 
affidavit.^ 

Such  a  certificate,  however,  if  made  by  a  firm,  may  be 

'  As  in  the  case  of  service  by  summons  under  the  New  York  statute. 

«  Claybrook  v.  Wade,  7  GoU.  (Tenn.),  555;  Barnett  v.  Wolf,  70  III.,  76; 
Colton  V.  Eupert  {Mich.,  1886),  37  Nm-thwestern  Sep.,  530. 

2  Steinbach  v.  Leese,  37  Oal.,  295. 

See  also  pp.  34  and  50  of  this  Volume  as  to  the  effect  of  a  mere  recital  or 
designation  of  deponent  in  the  aflSdavit. 

*  Bunce  V.  Reed,  16  Bard.,  347,  where  it  was  held  that  the  'publisher  of  the 
newspaper  may  make  the  affidavit  of  publication  required  by  L.  1844,  to  be 
made  by  the  "printer,  or  his  foreman,  or  principal  clerk," 

Followed  in  Sharp  v.  Daugney,  83  Cal.,  505. 

In  Gray  «.  Palmer,  9  Cal.,  616-637,  an  affidavit  of  publication  was  rnade 
by  a  "  clerk  in  the  office  of  the  Placer  Times  and  Transcript,"  the  statute  re- 
quiring one  by  the  principal  clerk:  held,,  that  as  it  was  clear  from  the  affidavit 
that  there  was  but  one  clerk  in  the  office,  his  affidavit  was  sufficient;  "  for  he 
could  not  appropriately  describe  himself  as  principal  clerk." 

*  In  Lawrence  ®.  State,  80  Arh.,  719,  it  was  held  that  an  affidavit  by  a  sec- 
retary, instead  of  the  editor  or  publisher  of  the  paper,  was  insufficient  to  sus- 
tain service  of  a  "  warning  order"  that  seems  to  have  been  in  the  nature  of 
an  original  process  in  a  special  proceeding. 

«  Haywood  ».  Collins,  60  III.,  828  ;  Haywood  s.  McCrory,  33  id..,  459  (re- 
quiring the  certificate  to  show  that  the  maker  was  such  a  person). 
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signed  in  the  firm  name  without  giving  the  individual  or  chris- 
tian names.^ 

31.  Contents  of  affidavit  or  certificate.'] — The  proof  must  be 
direct  to  the  fact  of  publication^  in  the  identical  paper  desig- 
nated/ and  at  times  which  show  that  the  requirements  of  the 
statute  or  order  have  been  satisfied. 

The  better  opinion  is  that  an  affidavit  in  the  words  of  the 
statute  or  order  is  not  sufficient  if  the  object  of  the  affidavit  is 
to  present  to  the  court  and  put  upon  record  proof  that  acts 
have  been  done  which  satisfy  the  requirements.^  To  do  this,  the 
affidavit,  certificate  or  return  should  at  least  indicate  the  weeks 
in  which  the  notice  was  published,  and  the  first  day  of  publica- 
tion.° 

It  is  not  enough  to  state  publication  for  the  requisite  num- 
ber of  days,  mentioning  the  dates  of  the  first  and  last  days 
respectively,  for  this  does  not  show  publication  in  each  of  the 
successive  weeks.^  Nor  is  it  enough  to  state  that  it  was  made 
for  a  period  consisting  of  the  requisite  number  of  consecutive 
days  instead  of  saying  for  a  specified  number  of  consecutive 
weeks.''  Nor  does  a  stateiijent  that  the  notice  had  been  pub- 
lished for  a  specified  number  of  weeks  consecutively  "5e- 
t/ween^^  specified  days,  satisfy  a  requirement  of  a  publication 

1  Reid  V.  Morton  {III.,  1886),  6  NortheasUrn  Sep.,  414. 

'  A  certificate  by  an  officer  whose  certificate  of  publication  was  by  statute 
made  evidence,  saying  "the  notice  was  copied  from "  the  paper  designated, 
held  not  sufficient  in  Blake  «.  Dennett,  49  Me.,  102. 

2  Brisbane  «.  Peabody,  3  Hoi/).  Pr.,  109. 

In  Bailey  «.  Myrick,  50  Me.,  171, 181,  it  was  said  that  the  omission  of  the 
word  '  public  "  before  "newspaper,"  in  an  officer's  return  of  a  sale,  was  not 
fatal,  although  the  statute  requirement  was  publication  in  a  "  public  news- 
paper." 

In  Soule  «.  Chase,  1  Abb.  Pr.,  N.  8.,  48,  it  was  held  that  proof  that  a 
notice  to  creditors  to  show  cause  in  insolvency  proceedings  was  published  in 
the  N.  T.  Day  Book  is  sufficient  to  show  compliance  with  an  order  of  court 
"that  it  be  published  in  the  newspaper  published  in  the  city  of  New 
York,  entitled  '  The  Evening  Day  Book,' "  in  the  absence  of  any  evidence  of 
the  existence  of  two  papers  with  the  title  of  Day  Book. 

*  Such  an  affidavit  in  the  words  of  the  statute  was  however  sustained  in 
Sexton  V.  Rhames,  13  Wise,  99,  against  collateral  attack  after  judg- 
ment. 

'  Johnson  «.  Robertson,  31  Md.,  476;  Oswald  «.  Kampmann(^.  B.  Give. 
Ot.,  W.  B.  Texas,  1886),  28  Fed.  Bep.,  36,  concedes  this  rule  by  holding  the 
objection  not  available  in  a  collateral  proceeding. 

6  Lawrence  v.  State,  30  Ark.,  719;  Anon.,  1  Wend.,  90. 

'  Jenkins  v.  Jenkins,  16  Ala.,  693. 
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for  that  number  of  weeks,  beginning  and  ending  on  those 
days.^ 

In  specifying  the  days  the  year  as  well  as  the  months  should 
be  stated.^ 

Where  the  direction  was  simply  to  publish  in  a  newspaper, 
proof  of  publication  in  the  "  Peoria  Democratic  Press,"  with- 
out stating  that  that  was  a  newspaper,  was  held  sufficient  in  a 
collateral  proceeding  questioning  the  title.^ 

32.  — form.] — An  affidavit  referring  to  the  order  is  not 
defective  for  want  of  a  title,  if  the  order  be  entitled.  And 
an  affidavit  annexed  to  a  copy  of  the  notice  and  stating  that  the 
"  foregoing  was  published,"  sufficiently  refers  to  the  preceding 
notice.* 

33.  Amending  proof  of  jmblication.] — The  rules  restricting 
amendment  of  an  affidavit  made  to  procure  an  order  to  serve 
by  publication,  do  not  apply  against  amending  the  affidavit 
made  to  prove  the  fact  of  publication  where  this  latter  does  not 
confer  jurisdiction,  but  simply  perfects  the  proof  of  a  juris- 
diction which  had  been  already  acquired.^ 

Such  an  amendment  extends  no  further  than  to  make  the 
record  speak  the  truth  as  to  the  acts  that  were  done  in  perfect- 
ing jurisdiction.^ 

"■  Kellogg  ®.  McLaughlin,  8  Ohio,  114;  Bunce  v.  Keed,  16  Barb.,  347. 

Oontra  in  Swayze  «.  Doe.  31  Miss.,  317,  however,  where  a  general  statement 
of  publication  in  the  terms  of  the  statute  was  held  sufficient  against  collateral 
attack  after  judgment,  notwithstanding  it  was  followed  by  particulars  ac- 
cording to  which  it  would  appear  that  the  statute  had  not  been  complied 
with.  These  particulars  the  court  held  might  be  rejected  as  siu-plusage,  but 
upon  the  now  generally  received  doctrine  of  the  effect  of  recitals,  &c.,  this 
case  is  of  doubtful  authority. 

^  In  King  n.  Harrington,  14  Midi.,  532,  which  was  ejectment  turning  on  a 
title  acquired  under  an  attachment  sale,  the  affidavit  of  publication  in  the 
attachment  case  stated  publication  for  six  successive  weeks  "  preceding  the 
said  23d  day  of  September,"  and  the  notice  itself  was  not  dated.  Held,  that 
the  proof  did  not  show  that  the  notice  or  publication  conformed  to  the  stat- 
ute, as  there  were  no  dates  showing  when  the  notice  was  given.  Judgment 
reversed  on  this  ground. 

^  Jackson  ®.  Cummings,  15  III.,  449. 

''  Id.  (notice  of  publication  for  taxes). 

'  Foreman  «.  Carter,  9  Kans.,  674;  Johnson  «.  Bobertson,  31  Md.,  476; 
Weaver  v.  Roberts,  84  No.  Gar. ,  493. 

*  s.  P.,  Williams  s.  Stevenson,  103  Irid.,  243;  s.  c  ,  2  Northeastern  Sep., 
738  (affixing  jurat  nunc  pro  tunc  to  affidavit  of  posting  the  notice).  Challiss 
«.  Headley,  9  Kana.,  684  (holding  it  error  to  refuse  to  allow  proof  of  publica- 
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34.  Collateral  attack.'] — In  what  has  here  been  said  respect- 
ing the  proper  procedure,  it  is  not  to  be  understood  as  implied 
that  a  deviation  is  always  fatal  to  the  result,  for  in  many  cases 
if  the  defect  is  not  jurisdictional  it  may  be  cured  by  a  recital 
in  the  judgment  or  final  order,  so  far  at  least  as  to  sustain  the 
proceeding  against  attack  in  any  fresh  proceeding,  and  to  con- 
fine the  objector  to  seeking  a  remedy,  if  any,  by  motion  in  the 
original  cause. 

tion  with  the  wrong  notice  attached  to  it,  to  be  amended  hy  filing  the  proper 
notice  with  proof  of  its  publication,  in  support  of  the  judgment). 
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AETICLE    XX. 

Eetitbns. 

1.  Returnable  process.  12.  Mode  of  makiDg.— Filing 

2.  Venue.  IS.  Neglect  to  return. 

3.  Date  of  receiving  the  process.  14.  Amending  without  leave. 

4.  Date  of  return.  15.  —  by  leave. 

6.  Date  of  the  act  done.  16. notice. 

6.  Reference  to  the  instrument  served.  17.  Signature. 

1.  Description  of  act  done.  18.  Reserving  rights  of  third  persons. 

8.  Matters  not  within  official  duty.  19.  Impeaching. 

9.  Place 

10.  —  official  addition.  Forms. 

11.  Term  expired.  (193.)  Return  of  service :  short  form. 

1.  BehcrnaUe  process.]— To  determine  whether  a  return  is 
appropriate,  in  lieu  of  an  affidavit  or  other  common  law  proof, 
we  may  look  to  the  process  or  order  to  see  if  its  terms  made  it 
the  duty  of  the  officer  to  execute  it ;  in  such  case  the  paper,  by 
whatever  name  it  may  be  known,  is  returnable  process,  even 
though  it  do  not  contain  express  words  directing  a  return. 

If  it  is  not  directed  to  any  officer,  nor  in  terms  charges  any 
officer  with  its  execution  or  service,  the  service  of  it,  though 
made  by  an  officer,  should  be  proved  by  his  affidavit  and  not 
by  a  return.^ 

2.  Venue.] — A  venue,  if  essential  in  any  case,^  is  not  so  in 
the  ordinary  case  of  an  officer  making  a  return  to  the  court  of 
which  he  is  an  officer. 

If  a  venue  be  inserted,  and  is  on  its  face  absurd — as,  for  in- 
stance, when  there  is  no  county  in  the  State  bearing  the  name 

'  Utlca  City  Bank  i).  Buell,  9  Abb.  Pr.,  385.  (Order  that  debtor  appear  for 
examination  in  supplementary  proceedings.) 

The  New  York  statute  requires  that  "  a  sherifE  or  other  officer  to  whom 
a  mandate  is  directed  and  delivered,  must  execute  the  same  according  to  the 
command  thereof,  and  make  return  thereon  of  his  propeedings  under  his 
hand."  Gods  Civ.  Pro.,  §  103.  "Mandate"  here  includes  a  "writ,  process, 
or  other  written  direction  "  lawfully  issued  by  a  court,  or  judge,  or  a  person 
acting  as  a  judicial  officer  and  "  commanding  a  court  board  or  other  body, 
or  an  officer  or  other  person  named  or  otherwise  designated  therein,  to  do  or 
to  refrain  from  doing  an  act  therein  specified."    Id.  §  3343,  subd.  3. 

"  Omission  was  disregarded  in  Knowles  ».  Gaslight,  &c. ,  Co. ,  19  Wall.,  58, 
when  drawn  in  question  collaterally  in  action  on  judgment  founded  on  the 
return. 
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mentioned — the  court  may  disregard  the  error  if  reference  to 
the  process  itself  indicates  the  officer's  county,^ 

3.  Bate  of  receiving  the  process.] — The  officer's  indorsement 
of  the  time  of  receiving  the  writ  is  not  evidence  as  against 
other  persons,  unless  it  is  made  his  duty  by  law  to  make 
such  indorsement.'  His  omission  to  make  such  indorsement 
will  not  invalidate  the  effect  of  the  writ  or  the  return  of  its 
execution,  even  where  there  is  such  a  statute,  for  the  statute 
may  be  deemed  directory.' 

4.  Date  of  return.] — The  officer  may  indorse  each  succes- 
sive step  he  takes  at  the  times  of  the  respective  acts,  or  he  may 
wait  until  all  his  proceedings  are  concluded,  and  indorse  the 
whole  return  at  once.*  Care  should  therefore  be  taken  to  dis- 
tinguish between  the  date  of  the  doing  of  the  act  which  he 
returns  that  he  has  done,  and  the  date  of  the  return  as  an  instru- 
ment.^ If  the  former  date  is  explicitly  stated,  it  is  not  impor- 
tant that  the  date  of  signing  the  instrument  is  not  given,^  ex- 
cept where  questions  of  priority  may  depend  on  the  time  of 
the  return,  and  even  in  such  case  it  may  be  that  the  date  of 
filing  the  return  will  govern.  But  an  error  in  dating  the  in- 
strument may  embarrass  where  the  statute  requires  return 
within  a  limited  time.' 

'  Higgins  v.  Bullock,  66  III. ,  37.  (Summons  directed  to  sheriff  of  Wabash 
county,  returned  under  venue  of  "Nash"  county,  there  being  none  such  in 
the  State.) 

2  Abb.  Tr.  Ev.,  833. 

'  Bealls  «.  Guernsey,  8  Johns.,  41 ;  s.  p.,  Hutchins  ».  Carver  Co.,  16  Minn,., 
13.  In  New  York  there  is  such  a  provision  relating  to  executions.  N.  T. 
Oode  Giv.  Pro.,  §  1363.  The  person  delivering  any  process  whatever  may  re- 
quire a  written  memorandum  of  the  time.     Id.,  §  100. 

^  Glover  v.  Whittenhall,  3  Den.,  633,  635. 

'  A  date  inserted  immediately  before  the  signature  was  treated  as  the  date 
of  the  fact  returned  in  Greenman  v.  Harvey,  53  III.,  386,  and  Lackey  «.  Sei- 
bert,  33  Mo.,  85,  in  order  to  support  the  return.  It  was  treated  as  the  date  of 
the  return,  and  not  of  the  fact  returned,  for  the  same  purpose  in  Chicago, 
&c.,  R.  R.  Co.  V.  Kaehler,  79  III,  354. 

*  Reid  e.  Jordan,  56  Oeo.,  382.  (Presuming  regularity  in  point  of  time 
in  the  absence  of  both  dates.) 

''  Thus  where  the  process  bore  date  after  the  date  of  the  sheriff's  return  of 
service,  the  return  was  held  no  evidence,  and  need  not  be  traversed,  and, 
though  the  sheriff  was  dead,  the  defendant  might  testify  that  he  was  not 
served,  and  it  was  error  to  exclude  such  evidence.  Keaton  v.  Moore,  59  Oa., 
553. 

But  the  date  attached  to  an  officer's  return  is  not  to  be  taken  as  evidence 
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5.  Date  of  the  act  done.] — A  return  of  service  of  process 
should  state  the  date  on  which  the  service  was  made.^  There  is  a 
difference  of  opinion  as  to  whether,  when  the  day  is  not  stated, 
the  court  may  go  by  the  date  of  the  return,  and,  if  that  be 
within  the  period  when  service  would  be  sufficient,  sustain  the 
jurisdiction.  The  better  opinion  is  that,  unless  the  statute  re- 
quires the  time  to  be  stated,^  this  is  ;prvma  facie  sufficient.' 
But  under  the  new  procedure  the  judgment  might  be  im- 
peached by  showing  that  the  service  was  made  at  such  a  time 
within  that  period  as  to  be  illegal — e.  ^.,  on  a  Sunday  or  elec- 
tion day. 

6.  Reference  to  the  vnstrwmemt  served.] — Blanks  and  mis- 
takes in  the  reference  made  by  a  return  to  the  instrument 
served,  are  generally  held  not  to  vitiate  the  proceedings  thereon, 
nor  prevent  acting  on  the  return  as  sufficient,  if  by  fair  and 
reasonable  intendment  the  meaning  is  clear,  and  one  could  not 
be  misled.^ 


that  the  notice  was  given  on  the  day  of  the  date,  where  that  would  be  incon- 
sistent with  the  return  itself.    Thayer  v.  Stearns,  1  Pick.,  109. 

An  error  in  the  date  of  the  retvirn  to  an  attachment  was  held  amendable 
according  to  the  fact  in  order  to  sustain  the  proceedings  thereon,  in  Kidd  v. 
Dougherty  {Mich.,  1886),  26  Northwestern  Bep.,  510. 

'  Wilson  i>.  Greathouse,  1  Beam.  (III.),  174  (refusing  to  allow  defect  to  be 
supplied  by  parol,  though  the  oflBcer  was  dead);  Clemson  «.  Hamm,  id.,  176; 
Ogle  i>.  Coffey,  id.,  239;  Emerson  v.  Upton,  9  Pick.,  167  (allowing  amend- 
ment by  the  officer  to  protect  himself  from  liability  at  the  expense  of  a  third 
person  who  had  purchased  an  apparently  good  title,  was  held  error). 

*  As  in  Iowa,  Hakes  «.  Shupe.  27  Iowa,  465 ;  Diltz  «.  Chambers,  2  G. 
Oreene,  479  (holding  the  statement  in  such  case  indispensable). 

2  Lackey  v.  Seibert,  33  Mo.,  85;  Marlow  v.  Kuhlenbeck,  2  Golo.,  602. 

In  Reid  v.  Jordan,  56  Oeo. ,  282,  where  there  was  no  date  either  of  the  re- 
turn or  the  act  done,  the  court  held,  nevertheless,  that  the  general  presump- 
tion of  the  performance  of  official  duty  rendered  it  prima  facie  sufficient. 

In  Johnson  ».  Day,  17  Pick.,  106,  an  obvious  clerical  error  in  the  year  was 
allowed  to  be  amended. 

Whete  the  return  day  is  fixed  by  law,  and,  being  the  return  day  of  original 
process,  cannot  be  anticipated,  a  return  that  "  I  have  this  day  attached,"  &c., 
stating  a  date  earlier  than  the  return  day,  and  adding,  '  and  I  further  return 
that  I  am  unable  to  find,"  &c.,  without  further  date,  but  filed  on  the  return 
day,  may  be  construed,  in  support  of  the  judgment  thereon,  as  a  return  made 
and  dated  on  the  return  day.  Hitchcock  v.  Hahn  {Mich.,  1886),  27  North- 
western  Sep.,  600;  8.  p.,  Glover  v.  Whittenhall,  2  Den.,  633,  635. 

<  McNab  «.  Young,  81  III,  11 ;  Norton  v.  Header,  4  Saw^.,  603, 618  (Field, 

J.)    Return  of  service  of  "  a  true of  this  writ."  Beld  sufficient  to  show 

service  by  copy. 

Chicago  &  St.  L.  R.  R  Co.  c.  Holbrook,  92  III,  2g7.    Return  stating 
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7.  Description  of  act  done.] — A  return  stating  the  act  done, 
merely  in  tlie  language  of  the  statute,  or  even  in  more  general 
terms,  is  often  held  sufficient  :  for  an  officer  shown  to  have 
performed  the  act  is  presumed  to  have  performed  it  in  a  prop- 
er manner. 

This  rule  has  its  appropriate  application  to  cases  of  return 
of  personal  service  of  process,  whether  in  courts  of  general 
jurisdiction  or  limited  jurisdiction,  if  unfettered  by  peculiar 
statutory  requirements.^ 

But  where  a  return  is  relied  on  as  a  foundation  for  ordinary 
constructive  service,  or  as  evidence  that  constructive  service 
was  duly  made,  or  as  divesting  a  person  of  his  title  to  real 
property,  a  stricter  rule  is  often  applied. 

The  question  here  indicated  depends  too  much  upon  the 
nature  of  the  proceeding,  the  terms  of  the  statute,  if  any,  pre- 
served by  delivering  a  true  copy  to,  &c.,  without  saying  wliat  was  served  or 
of  wliat  a  copy,  sustained. 

See,  also.  Smith  «.  Boyd,  101  Jf.  Y.,  473,  a  case  of  similar  omission  in  a 
statutory  acknowledgment. 

Hammond  ».  Baker,  39  Mich.,  473.  Return  misnaming  complaint,  in  one 
place  "  declaration,"  sustained. 

It  is  worthy  of  notice  that  the  test  for  such  questions,  arising  on  affidavits, 
is  whether  perjury  would  lie. 

'  In  Van  Kirk  «.  Wilds,  11  Barb.,  530,  535,  this  rule  was  applied  to  proceed- 
ings in  a  justice's  court.  (Omission  to  state  that  copy  was  duly  certified  by 
the  officer,  supplied  by  the  presumption  that  he  performed  his  statutory  duty.) 
Harris,  J.,  said:  "  Some  things  may  be  presumed  in  favor  of  a  proper  discharge 
of  duty  by  a  public  officer.  When  he  returns  that  he  has  made  personal  serv- 
ice of  process,  he  is  not  required  to  state  what  particularly  he  did  to  constitute 
such  service.  It  will  be  presumed  that  he  did  all  that  the  law  requires.  If 
it  was  that  he  should  read  the  process  to  the  defendant,  it  may  be  presumed 
that  he  read  it.  If  the  law  required  that  he  should  deliver  a  copy,  it  may  be 
presumed  that  the  copy  was  delivered;  and  when  it  is  required  that  the  copy 
delivered  shall  be  certified  by  him,  it  may  be  presumed  that  it  was  so  done. 
In  such  cases  it  must  be  made  affirmatively  to  appear,  that  the  requirements 
of  law  have  not  been  complied  with,  before  advantage  can  be  taken  of  a  de- 
fect in  the  mode  of  service." 

In  personal  service  the  law  is  liberal  in  construing  the  return.  Thus,  in  an 
old  case  in  Alabama,  the  word  "  executed,"  signed  by  the  officer,  was  held  to 
be  a  sufficient  return  to  a  summons,  the  court  saying  that  the  word  implied 
that  the  writ  had  been  executed  acceding  to  law.  In  other  States  there  have 
been  like  rulmgs.  Murf.  Just.  Prae.,  §  439,  citing  Mayfleld  ».  Allen,  1  MiTwr 
(Ala.),  374;  Commonwealth  v.  Murray,  3  Va.  Cases,  504;  Bridges  v.  Ridgley, 
a  Litt.  (Ey.),  395.  ,  ^     ,     ^    ^  ^  . 

Where  the  return  stated  service  of  a  copy  upon  three  defendants,  but  m 
the  margin  were  the  officer's  fees  for  three  copies,  Md  that  this  was  part  of 
his  return  and  showed  service  of  a  copy  on  each.  Martin  «.  Hargardine,  46 
III,  333. 
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scribing  it,  and  the  local  practice,  to  make  any  statement  of  a 
general  rule  here,  a  safe  guide  as  applying  to  returns  gener- 
ally.i 

Where  a  strict  rule  is  applicable,  it  is  generally  agreed  that 
if  strict  compliance  with  the  statute  is  indicated,  informality  in 
the  language  indicating  it,  is  to  be  disregarded.  A  statement 
of  a  conclusion  of  law — such  as  "duly  served  " — will  not  snflSce 
to  show  that  the  acts  necessary  to  constitute  due  service  were 


'  Where  reading  or  delivery  of  a  copy  is  expressly  required  to  make  good 
service,  the  return  should  state  one  or  the  other.  Botsford  d.  O'Conner,  57 
111.,  73,  81.    (But  the  objection  was  held  not  available  for  collateral  attack.) 

Stating  that  the  party  was  informed  of  the  contents,  is  not  enough  instead 
of  reading.    Maher  v.  Bull,  26  III..  348. 

A  return  of  service  by  reading  shouldstate  the  reading  as  "  to  "  the  person 
served.    Bain  v.  Galyear,  10  Iowa,  585. 

"  Served  by  reading  in  the  hearing  of"  the  witness,  Tield  not  equivalent  to 
the  statutory  duty  of  reading  to  him.  Tooney  v.  State,  5  Tex.  App.,  163 ; 
Hynek  «.  Englest,  11  Iowa,  210. 

But  a  return  of  reading  in  the  hearing  of  the  person  and  delivery  of  a  copy 
to  him  were  held  sufficient  in  Anderson  «.  Kerr,  10  Iowa,  233;  G-rosvenor  v. 
Henry,  27«.,269. 

.  Where  the  statute  requires  a  delivery  of  a  copy,  a  return  that  it  was  served 
by  reading,  IS  not  enough.  Newlove  «.  Woodward,  9  iV«6r.,  503;  Nolemans. 
Weil,  72  III.,  503. 

In  Hedges  «.  Mace,  73  III.,  472,  a  return  of  "  served  by  serving  them  each 
with  a  true  copy,"  &c.,  was  held  substantially  sufficient  to  show  delivery  to 
each. 

In  Rosenthal  v.  Renick,  44  III.,  303,  a  foreign  judgment  was  sustained  on 
a  return  of  the  writ  as  ' '  served  personally  by  copy,"  with  date  and  signature. 

A  retui'n  that  he  could  not  find  the  defendants  is  sufficient  evidence  that 
he  could  not  find  either  of  them.  Hitchcock  v.  Hahn  (Midi.,  1886),  37 
Northwestern  Mep.,  600  (the  court  saying  that  the  return  would  be  false  if  one 
could  be  found). 

In  Farris  u  Powell,  10  Iowa,  553  (partition),  default  was  held  not  sustain- 
able, because  the  return  did  not  show,  as  required  by  statute,  §  1733,  whether 
a  copy  of  the  petition  was  required  by  defendant. 

In  Woodward  v.  Whitescarver,  6  Iowa,  1,  the  service  was  held  insufficient 
because  the  copy  which  the  defendant  required  to  be  sent  to  an  attorney  was 
sent  to  his  own  residence  instead. 

Lewis  ®.  Botkin,  4  W.  Va.,  533.  Return  of  having  posted,  held  not  evi- 
dence of  leamnff  posted,  required  by  the  statute,  so  as  to  sustain  default. 

Wistar  v.  Philadelphia,  86  Penn.  St.,  315.  Return  of  posting  en  the  prem- 
ises not  sufficient  to  show  posting  on  a  conspicuous  part  of  the  premises. 

For  other  authorities  In  favor  of  showing  strict  compliance  with  the  stat- 
ute, see  Diltz  «.  Chambers,  2  O.  Oreene,  479;  Hakes  «.  Shupe,  2"^  Iowa,  465, 
and  cas.  cit  ;  Russ  v.  Gilman,  lb  Me..  309. 

It  is  the  duty  of  the  sheriff,  say  the  court  in  Sharp  s.  Baird,  43  Cal.,  577, 
to  state  in  his  return  what  acts  he  performed  in  serving  the  writ,  so  the  court 
may  decide  on  its  sufficiency.  Hence  an  attachment  was  not  sustained  by  re- 
turn of  posting  "notice"  (when  the  law  required  posting  a  "copy"  attach- 
ment), and  omitting  to  state  whether  there  was  an  occupant. 

Diligence  in  unsuccessful  attempt  to  find  defendant  presumed.  Sturgisu 
Fay,  16  Ind.,  439. 
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done.^  But  a  statement,  although  in  broken  or  imperfect  lan- 
guage, if  obviously  intended  to  show  the  acts  done,  is  sufficient 
if  the  acts  so  shown  or  distinctly  implied  are  sufficient  to  con- 
stitute due  service. 

"When  the  question  arises  upon  the  presentation  of  the 
return  to  the  court,  or  the  attorney,  for  action  thereon,  the  test 
ought  usually  to  be  whether  there  is  evidence  on  which  the 
court  ought  to  act  against  an  absentee  without  further  inquiry. 
When,  however,  the  court  has  acted,  and  the  question  arises 
before  another  court  as  to  whether  a  defect  in  the  return  im- 
pairs proceedings  had  solely  thereon,  the  test  ought  to  be 
whether  the  return  was  sufficiently  explicit  to  sustain  without 
question  an  action  for  false  return  in  case  legal  service  was  not 
made.  When  the  question  comes  up  thus  collaterally,  however, 
the  proceeding  is  often  supported  notwithstanding  a  defect 
on  the  face  of  the  return,  by  recitals  in  the  order  or  judg- 
ment indicating  that  the  court  had  further  evidence  before 
it.« 

8.  Matters  not  within  official  duti/.] — Matters  not  within 
the  official  duty  of  the  officer  are  not  established  by  stating 
them  in  the  return.*    Such  matters,  if  necessary  to  be  brought 

'  Hodges  «.  Hodges,  6  Iowa,  78. 

Perry  v.  Rover,  13  Pick.,  306,  gll,  holding  that  this  rule  applies  even  to 
notices  of  town,  district  or  corporate  meetings,  which  are  indulged  with  some 
laxity. 

EzeUe  v.  Simpson,  43  Jl/i««.,  515,  holding  "executed"  on,  &c.,  naming 
the  party,  not  enough  to  sustain  default,  without  saying  how  or  where 
served. 

Charless  «.  Marney,  1  Mo.,  587,  holding  the  same  of  "lawfully  executed." 

York  V.  Crawford,  43  Miss.,  508,  holding  the  same  of  "  executed  on  the 
defendant  in  person." 

Moore  v.  Coats,  43  Miss.,  335,  holding  the  same  of  "  executed  by  sum- 
moning." 

City  V.  Cathcart,  10  PMla.  Sep.,  103;  s.  c,  31  Leg.  Int.,  4,  holding  "  served 
by  serving  a  copy  of  original  summons,''  &c.,  a  conclusion  of  law,  and  not 
enough  to  sustain  judgment. 

Davis  «.  Patty,  43  Miss.,  509,  holding  that  "  executed  by  personal  service" 
does  not  imply  delivery  of  copy. 

'  Tor  a  recent  instance,  see  Mullin's  Appeal  (Penn.,  1886),  3  Oentr.  Sep., 
843. 

3  Browning  v.  Hanford,  5  Den.,  586,  598. 

Obermeier  v.  Core,  35  Ark.,  563  (return  of  leaving  things  in  possession  of 
third  person  under  agreement  of  parties— inserted  in  return  of  levy), 

Johnson  v.  Murphy,  43  Vt,  645  (return  that  defendant  was  in  militia 
service  on  the  day,  as  excuse  for  his  not  obeying  the  process  served). 
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before  the  court  in   connection  witli   tlie   return,  should  be 
shown  by  affidavit. 

9.  Place.\ — In  a  court  of  general  jurisdiction  the  omission 
of  the  return  of  service  to  state  in  what  place  service  was  made, 
or  that  it  was  within  the  county  or  other  district  of  the  ofBcer, 
does  not  vitiate  the  judgment.^ 

Otherwise  of  the  process  of  a  court  of  limited  or  special 
jurisdiction,^  where  the  place  must  be  stated ;  but  saying  that  it 
was  in  a  village  named,  is  sufficiently  definite.' 

10.  Signature.^ — At  common  law,  the  omission  of  the 
officer  to  sign  his  return  was  not  fatal  to  its  validity ;  *  and 
such  a  defect  is  amendable.' 

So  the  fact  that  an  incidental  part  of  the  return — for  in- 
stance, a  statement  of  the  place  of  service — is  added  as  if  a 
postscript  below  the  signature,  does  not  vitiate.^ 

At  common  law  a  deputy  sheriff  can  only  act  in  the  name 
of  his  principal;  and  hence  a  return,  though  of  acts  done  by 
the  deputy,  was  required  to  be  made  in  the  name  of  the 
sherifE,  the  name  of  a  deputy  signed  to  the  return  being  in- 
efiectual.' 


'  Knowles  «.  Gaslight,  &c.,  Co.,  19  Wall.,  58  (sustaining  the  judgment 
against  collateral  attack,  for  due  performance  of  duty  may  be  presumed). 

Allen  v.  Blunt,  1  Blatehf..  480  (U.  S.  Cir.  Ct.),  under  statute  forbidding 
service  except  in  the  district  in  which  the  party  is  an  inhabitant  or  found. 

Alverson  v.  Dennison,  40  Mich.,  179.  (Process  of  a  justice's  court,  served 
by  a  marshal  having  no  authority  to  serve  outside  the  city.  Reversal  of  the 
judgment  thereon,  for  this  error.) 

3  "Wilson  V.  Call,  49  Iowa,  463. 

^  Dewar  «.  Spence,  2  Wha/rt,  211,  220  (holding  it  not  ground  for  setting 
aside  default  entered  thereon). 

Rudy  V.  Commonwealth,  35  Penn.  St.,  166  (holding  it  not  ground  for  ex- 
cluding the  return  when  offered  in  evidence). 

By  the  statute  of  amendment  the  defect  does  not  impair  judgment  in  a 
court  of  record,  nor,  after  verdict,  &c.,  afEord  ground  for  a  stay  of  judgment 
in  a  covu-t  of  record.    JT.  T.  Code  Civ.  Fro.,  §  721. 

5  Id.,  §§  721,  722. 

Returns  to  State  writs,  such  as  mandamus,  habeas  corpus,  &c.,  must  be 
signed  by  the  defendant,  unless  where  otherwise  specially  prescribed  by  law, 
or  the  court  or  judge  for  cause  shown  otherwise  directs.  Sf.  Y.  Code  Civ. 
Pro.,  §  1995. 

«  Wilson  V.  Call,  49  Iowa,  468. 

'  Ryan  v.  Eads,  Breese  (.III),  168;  followed  in  Ditch  v.  Edwards,  1  Seam^, 
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But  the  return  may  be  signed  with  the  sherijS's  name  by 
his  deputy,  adding  name  and  addition  as  deputy.*  So,  the 
actual  writing  of  the  name  may  be  by  a  clerk  authorized  by 
the  officer,  if  the  officer  adopts  and  delivers  the  signature  as 
his.' 

But  if  the  statute  authorizes  a  deputy,'  or  special  deputy,* 
to  serve  or  execute  the  process,  or,  according  to  some  cases, 
even  recognizes  the  office  of  deputy,^  a  return  over  his  own 
name  and  addition  alone,  is  enough. 

11.  —  official  adMtion.] — Omission  to  add  to  the  signature 
indication  of  his  county  may  be  supplied  by  reference  to  the 
writ  or  process  returned  ;  ^  or,  if  the  officer  be  an  officer  of  the 
court  in  which  the  return  is  produced,  the  fact  may  be  ju- 
dicially noticed.'' 

12.  Term,  expired.'] — The  fact  that  the  officer  has  gone  out 
of  office  is  not  an  objection  to  his  making  the  return.* 

13. .Mode  qfmaJcing. — Filing.'] — The  return  is  not  deemed 
made,  in  contemplation  of  law,  until  filed  or  presented  to  the 

127;  s.  p.,  Glencoe  «.  People,  78  III,  382;  Bolard  v.  Mason,  66  Penn.  St., 
138. 

To  same  effect,  Campbell  ».  Swasey,  13  Ind.,  70  ;  McClu, :  v.  Wells,  46 
Mb.,  811,  where,  however,  amendment  was  allowed. 

To  same  effect,  in  case  of  an  under  sheriff.  Joyce  v.  Joyce,  5  Cal. ,  449  ; 
followed  in  Rowley  v.  Howard,  23  id.,  401. 

"  Emley  v.  Drum,  36  Penn.  iSt,  123. 

A  return  by  the  sheriff  is  equally  conclusive  against  him  when  made  in 
his  name  by  his  deputy  as  when  made  by  himself.  Sheldon  v.  Payne,  7  N. 
T.,  453. 

«  Gibson  ».  Nat'l  Park  Bk.,  98  IT.  T.,  87  (case  of  a  certificate  of  attach- 
ment, not  a  return). 

'  Calender  v.  Olcott,  1  Mich.,  844;  Gibson  v.  Nat'l  ParkBk.,  98  If.  Y., 
87. 

*  Glencoe  v.  People,  78  III.,  883. 

A  person  specially  appointed  by  a  sheriff  to  serve  a  writ,  though  his  ap- 
pointment is  not  under  seal,  is  an  ofiicer  de  facto  for  that  purpose.  Jewell  v. 
Gilbert  (JST.  R.,  1886),  5  Atlantic  Hep.,  80. 

"  Eastman  ».  Curtis,  4  Vt.,  616;  Miller  v.  Alexander,  13  Tex.,  497. 

«  Higgins  B.  Bullock,  66  III.,  37. 

'  Davis  V.  Burt,  7  Iowa,  56. 

*  See  paragraph  16  on  next  page. 

Notwithstanding  the  election  or  appointment  of  a  new  sheriff,  the  former 
sheriff  must  return,  in  Ms  own  name,  each  mandate  which  he  has  fully  exe- 
cuted.   N.T.  Code  Cvo.  Pro.,  §  186. 
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court  (or  mailed,  if  the  statute  authorizes  such  mode  of  trans- 
mission), as  the  case  may  require.* 

14.  Neglect  to  return.] — If  an  officer  fails  to  make  return 
an  order  may  be  taken  requiring  him  to  show  cause  why  he 
should  not  make  return  or  be  punished  for  contempt,'  and  by 
statute  in  New  York,  a  summary  method  of  compelling  return 
by  notice  to  return,  and,  on  default,  application  for  attachment 
is  provided  for.' 

But  the  remedy  for  a  false  return  is  not  by  moving  to 
compel  amendment.* 

15.  Amending  without  lecuve.] — Until  the  process  is  pre- 
sented by  the  officer  to  the  court,  or  filed  with  the  clerk,  his 
return  thereon  is  in  his  own  power,  and  may  be  amended 
without  leave.^ 

16.  —  by  leame.'] — The  return,  no  matter  whether  originally 
made  by  principal  or  deputy,^  may  be  amended  by  leave  of 
court,  either  by  the  principal '' or  by  the  deputy  who  actually 
executed  the  process,^  if  he  might  have  made  the  return  ;  and. 

'  N.  T.  Code  Oiv.  Pro.,  §  825,  provides  as  follows:  "  A  return  or  other 
paper  in  a  special  proceeding,  where  no  other  disposition  thereof  is  prescribed 
by  law,  must  be  filed,  and  an  order  therein  must  be  entered,  with  the  clerk  of 
the  county  in  which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
officer  or  a  judge  of  a  court  established  in  a  city;  if  before  a  justice  of  the 
Supreme  Court,  with  the  clerk  of  a  comity  designated  by  the  justice;  or  if  no 
designation  is  made  by  him,  of  a  county  where  one  of  the  parties  resides." 

Under  3  jB.  S.,  537,  §  17,  requiring  an  officer  executing  process  for  con- 
tempt to  return  it  during  the  sitting  of  the  court  on  the  return  day,  even 
though  the  attachment  is  returnable  at  a  particular  hour  of  the  day,  the  offi- 
cer is  not  compelled  to  return  it  at  the  hour,  except  by  order  of  the  court, 
when  he  is  present.  If  he  is  absent,  an  ex  pa/rte  order  for  an  attachment 
against  him,  entered  before  the  adjournment  of  the  sitting  of  that  day,  is  ir- 
regular.   People  ®.  Wheeler,  7  Paige,  433. 

-  See  Contempt. 

=>  By  N.  T.  Code  Civ.  Pro.,  §  2270. 

*  Smith  V.  Gaines,  93  U.  8.,  341. 

'  Nelson  ®.  Cook,  19  III,  440,  450. 

«  Whittier  v.  Varney,  10  N.  H.,  391  (amendment  of  return  to  show  which 
of  two  were  served,  allowed). 

Primrose  «.  Browning,  59  Geo.,  69;  Johnson  ».  Sommers,  3  Bradw.  {III.), 
55  (holding  it  error  to  refuse  to  receive  sheriff's  return  of  schedule,  added 
when  general  return  had  been  held  insufficient,  in  replevin  against  him). 

'  Unless  shown  to  be  not  reliably  cognizant  of  the  facts.  Jarboe  v.  Hall 
37  Md.,  345. 

5  Bapp  V.  Kyle,  36  Eana.,  89;  abst.  b.  c,  13  Beporter,  535. 
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it  is  no  objection  that  either  is  out  of  office  at  the  time  of 
making  the  amendment.^  After  his  death  it  may  be  made  on 
the  application  of  his  personal  representative.^  But  amendment 
is  confined  to  the  facts  occurring  under  the  process.  After  full 
return,  facts  subsequently  occurring  are  not  to  be  brought 
in.* 

The  court  has  power  to  amend  by  order/  and,  in  furtherance 
of  justice,  even  after  the  officer's  death. 

An  amendment  may  have  effect  by  relation  back  to  the 
original  return.' 

17.  —  notice.] — Notice  to  the  adverse  party  of  application 
for  leave  to  amend  is  not  required ;  ^  for  the  officer's  liability 
for  a  false  return  is  deemed  a  sufficient  assurance.'  But  this 
rule  in  some  jurisdictions  is  restricted  to  -motions  made  at  the 
same  term.^  Upon  notice  it  may  be  done  at  any  time.^  Lapse 
of  time  is  not  necessarily  an  objection.^" 

18.  —  reserving  rights  of  third  persons.] — An  amendment 
should  be  without  prejudice  to  the  intervening  rights  of  third 
persons,  acquired  in  good  faith,  without  notice ; "  but  such  a 

'  McClure  v.  Wells,  46  Mb.,  311  (sheriff  amending  deputy's  return). 

Kapp  V.  Kyle,  26  Kam.,  89;  abstr.  s.  c,  13  Beporter,  535  (deputy  amend- 
ing Us  own  return). 

"  Scruggs  v.  Scruggs,  46  Mo.,  371. 

2  Bibb  V.  Collins,  51  Ala.,  450. 

*  "A  court,  to  whicb  a  return  is  made  by  a  sheriff  or  other  offlcer,  or  by  a 
subordinate  court  or  other  tribunal,  may,  in  its  discretion,  direct  the  return  to  ■ 
be  amended,  in  matter  of  form,  either  before  or  after  judgment."  N.  T.  Code  ■ 
Civ.  Pi-o.,^  725. 

'^  Daniels  v.  Hamilton,  53  Ala.,  105. 

«  Toledo,  Peoria,  &c.,  R.  R.  Co.  e.  Butler,  53  III.,  333. 

Such  applications  are  regarded  with  liberality.  Golden  Paper  Co.  «.  Clark; 
3  Colo.,  331. 

'  In  Stetson  v.  Freeman,  d5Kans.,  533;  s.  c,  11  Pacif.  Sep.,  431,  the  sheriff 
was  compelled  to  amend,  by  motion,  on  notice  to  him  only. 

8  O'Conner  v.  Wilson,  57  III.,  336,  330. 

9  Katl.  Ins.  Co.  ■».  Chamber  of  Commerce,  69  III,  33,  36;  Planing  Mill  Co. 
V.  Natl.  Bank,  86  id.,  587. 

"  Gilman  v.  Stetson,  16  Me.,  134  (30  years,  but  no  right  of  others  inter- 
vened). 

Where  36  years  had  elapsed,  amendment  to  make  out  statutory  title  to  sus- 
tain ejectment  was  refused.    Russ  «.  Gilman,  16  Me.,  309. 

"  Glidden  v.  Philbrick,  56  Me.,  333,  337  and  cas.  cit,;  s.  p.,  Emerson  «.  Up- 
ton, e  Fiek.,  167. 

Vol.  I.— 36 
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person  is  chargeable  with   constructive  notice  of  what  was 
contained  in  the  record  at  the  time  he  acquired  his  title.* 

19.  Impeaching.'] — A  motion  to  set  aside  the  proceedings 
founded  on  a  return  may  be  made  on  the  ground  of  defects  in 
the  return  ;  and  a  motion  to  set  aside  the  return  itself  may  be 
made  on  grounds  of  falsity,  collusion,  fraud,  or  want  of 
jurisdiction.  Falsity  of  a  return  is  not  relieved  against  nor 
inquired  into  in  a  collateral  proceeding,  but  only  on  a  direct 
motion  to  set  the  return  itself  aside,'  or  by  an  action  against 
the  officer. 

The  return  of  an  officer  that  he  has  executed  an  order  or 
process  so  far  as  it  defeats  a  remedy,  as  for  instance  by  the 
dischai'ge  of  a  person  directed  thereby  to  be  discharged,  falls 
by  a  reversal  of  the  order,  thus  restoring  the  original  process 
which  the  order  discharged.^ 


Form  No.  193, 

Eetnrn  of  service :  short  form.  *■ 

[  Yenue.] 

I  did,  on  the  day  of  ,  18    ,  serve  this  [writ]  by 

reading  the  same  to  the  within  named  [nrnne]. 
Dated  this        day  of  ,  18    . 

[Signature  of], 

SherifE  of  county  [State]. 

'  Whittler  v.  Vamey,  10  JT.  H.,  391. 

'  Forbes  ii.  WaUer,  35  IT.  Y.,  430,  440,  per  Smith,  J.;  Sperling  v.  Levy,  10 
Abi.  Pr..  436;  Barrows  ».  Natl.  Rubber  Co ,  13  B.  I.,  48;  abstr.  s.  c,  33  Alb. 
L.  J.,  374. 

2  Benedict,  &c.,  Manfg.  Co.  v.  Thayer,  31  Sun  614. 


*  Sustained  by  Ball  v.  Shattuck,  16  Jersey,  viz.,  "  C.  C,"  or  "  C.  C.  C," 

7K.,  399,  for  cases  where  the  statute  meaning  respectively  that   he   hath 

does  not  otherwise  provide.  taken  the  body,  or  taken  it  into  cus- 

The  shortest  return  is  that  sane-  tody 
tioned  by  usage  and  statute  in  New 
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ARTICLE    XXI. 

Seevice  aot)   Proof  Theeeof. 

[The  forms  peculiar  to  personal  and  constructive  service  of  process  to 
acquire  jurisdiction,  such  as  the  summons  in  an  action,  will  be  given  in 
connection  with  Summons.  The  modes  of  service  here  stated  are  those 
applicable  to  proceedings  in  a  cause  of  which  the  court  already  has  juris- 
diction.] [For  list  of  Forks,  see  p.  428.] 


I.  Mode  of  service  in  general. 

1 .  Copy  or  certified  copy. 

2.  By  whose  hand  made. 

3.  Mode. 

4.  Showing  original. 

5.  Service  such  as  to  make  disobedi- 

ence a  contempt. 

6.  Withdrawing  service. 

7.  Refusal  to  accept. 

8.  Time  of  personal  service. 

9.  Fractions  of  a  day. 

II.  Service  on  party,  attornet,  or 

COUNSEL. 

10.  Papers  to  affect  party  who  has  not 
appeared. 

11. who  has  appeared  in  person. 

12. who  has  appeared  by  attor- 


13. 


ney. 


Attorney's  power  to  proceed  after 
judgment. 

to  give  consent  facilitating  re- 
view. 

Power  of  cUeut  to  proceed  by  new 
attorney. 

Appearance  on  appeal  from  judg- 
ment presumed  authorized. 
11.  Client  bound  by  service  after  judg- 
ment on  attorney,  though  neither 
appears. 

interlocutory  proceedings  over- 
lapping judgment, 
service   on   attorney  for  party 
charged  or  discharged  by  judg- 
ment. 

20.  Specific  property. — Fund  in  court. 

21.  Actual  entry  of  final  judgment  the 

test. 

22.  Effect  of  statute  as  to  proceedings 

after  judgment. 

23.  —  after  attorney's  death. 

24.  Service  on  counsel. 

25.  Service  on  attorney's  partner. 

26.  Death  of  client. 

27.  Assignment. 


14. 


15. 


16, 


18. 


19, 


III.  Service  on  olerk. 

28.  Service  on  clerfe  of  court. 

IV.  Service  at  office   or  residencb 

OF   ATTORNEY. 

29.  Place: — partner. 

30.  At  ofiice,  on  clerk,  partner,  or  per- 

son in  charge. 

31.  Office  closed. 

32.  Office  open  and  empty. 

53.  Getting  in. 

V.  Service  by  mail. 

84.  Place  of  mailing. 

35.  Wrapper. 

36.  Postage. 

37.  Request  to  return  if  not  called  for. 

38.  Several  to  one  address. 

39.  Post  office. 

40.  Effect  as  to  time. 

41.  Time  of  deposit. 

42.  Requirements    to    be    strictly   ob- 

served. 

VI.  Proof  of  service. 

43.  Mode. 

44.  Allegations  in  affidavit. 

45.  Place. 

46.  Indirect  proof  of  service. 

47.  Disproving  service. 

VII.  Defective  service  and  remedies 

THEREFOR. 

48.  Approximate  service. 

49.  Defective  service. 

60.  Returning. 

61.  —  objections. 

62.  Re-serving  returned  paper. 

63.  Motion  to  determine  disputed  serv- 

ice. 

54.  Reliefagainst  illegal  service. 
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I.    MODE  OF  SERVICE  IN  GENERAL. 

1.  Copy  or  cerUfied  copy.] — The  general  principle  is  tliat 
where  the  object  of  service  of  a  copy  is  merely  to  give  notice 
of  the  order  of  court,  an  uncertified  copy  of  the  original  order 
is  sufficient,  vrith  proper  notice  that  it  is  a  copy.*  But  where 
the  person  who  is  served,  or  whose  attorney  is  served — whether 
he  be  a  party  or  a  stranger  to  the  action  or  an  officer  of  the 
court — is  expected  to  act  on  the  authority  of  the  order,  a  certi- 
fied copy  should  usually  be  served. 

2.  By  whose  hand  made.] — In  the  absence  of  any  statute 
forbidding  service  of  papers  to  be  made  by  a  party,^  a  party  is 
competent,  since  the  law  allows  parties  to  testify  in  their  own 
behalf,  to  make  service  of  papers,^  and  even  where,  as  in  case 
of  a  summons,  the  party  cannot  make  service,  he  may  make 
proof  of  service.* 

A  process  or  mandate,  if  directed  to  an  officer,  must  be 
served  by  the  officer ;  if  merely  directed  to  the  person  or  party 
afi'ected  thereby,  it  may  be  served  by  any  person  in  the  absence 
of  any  rule  of  court  or  statute  to  the  contrary.^ 

In  order  to  prevent  abuse,  the  IST.  Y.  General  Eules  *  re- 

ft 

'  See  Tyler  v.  Simmons,  6  Paige,  127,  133,  holding  that  service  of  a  copy 
of  an  order,  or  at  least  a  formal  notice  of  entry,  is  necessary  to  limit  the 
time  to  appeal. 

In  many  cases  the  statute  or  order  contains  directions  on  this  point,  re- 
quiring a  certified  copy  where,  upon  general  principles,  it  would  not  be  es- 
sential. 

Strictly  speaking,  where  an  uncertified  copy  is  served,  it  is  to  be  regarded 
as  a  copy  of  the  original  rather  than  a  copy  of  the  certified  copy ;  and  notice 
given  accordingly. 

As  to  with  what  signature  or  indorsement  a  paper  should  be  served,  see 
Copies,  pp.  76,  77,  and  Indorsements,  pp.  96,  97  of  this  Vol. 

''  Such  as  exists  in  the  case  of  service  of  summons,  N.  Y.  Oode  Oiv.  Pro., 
§  435,  prescribed,  perhaps,  because,  if  allowed  there,  a  party  might  recover 
on  default  on  his  own  oath. 

'  Wetmore  v.  Parker,  53  N.  T.,  450;  affi'g  7  Lam.,  131.  (Service  of  eita- 
tion  on  probate  in  surrogate's  court.) 

Oontra,  Marion  County  v.  Stanfield,  8  Iowa,  406  (1854),  holding  service  of 
a  notice  of  appeal  insulflcient  because  made  by  the  party,  the  ground  of  the 
decision  being  that  there  was  nothing  in  the  Oode  to  authorize  such  a  service. 

*  White  ».  Bogart,  73  N.  T.,  356.  (Affidavit  of  plaintifE  to  genuineness  of 
signature  of  defendant  to  admission  of  service.) 

'  Cummings  ®.  Akron  Cement,  &c.,  Co.,  6  Blatchf.  509,  subpoena  to  witness. 
Held,  that  service  by  a  private  person  is  sufficient.  The  subpoena,  unlike  the 
summons,  is  directed,  not  to  the  marshal,  but  to  the  person  himself. 

•  No.  18,  of  1884. 
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quire  an  affidavit  of  service  of  summons  and  complaint,  if  made 
by  another  person  than  the  sheriff,  to  show  that  the  server  was 
not  less  than  18  years  of  age,  that  he  knew  the  person  served 
to  be  the  person  mentioned  and  described  in  the  summons  aa 
defendant  therein,  and  that  he  left  the  copy  with  defendant  as 
well  as  delivered  it  to  him,  besides  stating  when,  and  in  what 
particular  place,  and  in  what  manner  he  served  it. 

It  is  the  better  practice  to  include  all  these  details  in  an  af- 
fidavit of  service  of  any  paper  in  the  nature  of  original  process 
such  as  an  order  to  show  cause  on  an  original  petition,  because, 
although  the  rule  does  not  expressly  extend  beyond  summons 
and  complaint  and  notices  therewith,  the  statute  which  sanc- 
tions the  shoi-ter  form  of  affidavit  does  not  apply  to  service  of 
summons  "or  other  process."' 

3.  Mod6.\ — Where  service  is  required  without  qualification, 
delivery  of  a  copy  is  intended ;  and  the  reading  even  of  a  duly 
authenticated  process  or  notice,  by  a  proper  officer,  to  the  party 
or  person  to  be  charged,  is  not  sufficient  ^  without  delivery. 

Where  reading  and  delivery  are  required,  the  refusal  of  the 
person  to  whom  delivery  is  made  to  hear  the  reading  is  enough 
to  excuse  omission  to  read:^ 

4.  Showing  original.] — It  is  not  necessary  to  show  the 
original  order  on  serving  a  copy,  unless  for  the  purpose  of  put- 
ting in  contempt  for  disobedience.  Other  consequences  of 
disobedience  follow,  without  proof  of  the  showing  of  orig- 
inal.* 


'  If.  T.  Code  Ow.  Pro.,  §  803. 

"  See  Notice,  paragraph  1. 

People  ®.  McHatton,  3  Scam.  (III.),  566.  (Service  of  order  on  officer  to 
make  return,  not  sufficiently  made  by  reading;  motion  founded  on  such  serv- 
ice denied.) 

Hart  »  Gray,  3  Sumn.,  339  (holding  appointment  of  guardian  a  nullity, 
because  notice  in  writing,  signed,  &c. ,  required  to  be  served,  vraa  only  read 
to  the  party). 

3  Campbell  v.  Shrum,  3  Watts,  60.  For  other  cases  see  proof  of  service  of 
Summons. 

^  Such  as  the  right  to  vacate  an  inquest  taken  in  violation  of  a  stay  so 
served.    Bank  of  Utica  v.  Kibby,  7  Cow.,  148. 

Or  the  right  to  enforce  order  for  bill  of  particulars.  Gross  v.  Clark,  1  Civ, 
Pro.  B.  {McCwrty),  17. 
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5.  Service  such  as  to  make  Msdbedience  a  contempt.'] — In 
serving  a  paper,  disobedience  of  which  it  is  desired  may  be 
punishable  as  a  contempt,  exhibition  of  the  signature  of  the 
judge,  if  it  be  a  judge's  order,  or,  if  a  court  order,  the  service 
or  exhibition  of  a  cei'tified  copy,  is  necessary ;  and  the  affidavit 
should  also  state  that  the  person  making  the  service  knew  the 
person  served  to  be  the  one  intended,  but  the  requirement  pre- 
scribed ^  for  service  of  summons,  that  the  server  should  be  not 
less  than  18  years  of  age,  does  not  apply  even  by  analogy  to 
such  a  paper,  unless  it  be  in  the  nature  of  original  process, 
such  for  instance  as  an  order  to  show  cause  against  an  officer  of 
the  court. 

6.  WitM/rcmmg  service.] — One  who  having  made  service 
immediately  receives  the  paper  back  again,  instead  of  leaving 
it  with  the  person  served,  cannot  take  advantage  of  the  delivery 
as  service.^ 

7.  Refusal  to  accept.] — An  effort  to  make  service,  is  not 
defeated  by  the  refusal  of  the  person  to  whom  it  wps  addressed 
to  receive  the  paper  tendered  to  him,  or  to  listen  to  its  reading 
when  the  ease  is  one  where  reading  is  required.  Laying  the 
paper  on  the  table  before  him  as  a  delivery  to  him,  and  leaving 
it  there,  is  sufficient.* 

8.  Time  of  personal  service.] — Service  if  personal,  or  on  an 
attorney,  during  his  absence  from  his  office,  by  leaving  the 
paper  with  his  partner  or  clerk  therein,  or  with  a  person  having 
charge  thereof,*  is  good,  made  at  any  hour  of  day  or  night.' 
Service  on  Sunday  is  not  good.* 

'  By  iV;  r.  Gen.  BuU  No.  18,  of  1884. 

°  Earll  v.  Chapman,  3  E.  D.  Smith,  216  (dismissing  appeal  because  the  no- 
tice of  appeal  served  was  immediately  taken  back  for  the  purpose  of  serving 
it  on  another  party). 

.'Nathan  v.  Sutphen  {Cal., 1885),  9  Pacijk  B.,  110,  and  see  paragraph  3 
(aiove). 

■•  Cooper  «.  Carr,  8  Johns.,  360  (service  of  notice  of  motion  on  clerk  in  of- 
fice at  10  at  night).    Followed  in  Miller  v.  Stocking,  32  Wend.,  633. 

'  A  party  having  service  to  make,  has  the  whole  of  the  last  day  fixed  for 
service,  and  affidavit  that  the  paper  was  not  served,  made  on  that  day,  even 
after  nine  at  night,  is  irregular,  andvsdll  not  sustain  a  default  thereon.  Hoxie 
«.  Scott,  Clarke,  457. 

«  2  iH^.  Y.  B.  8.,  675,  §  69  ;  Pen.  Code,  §  268.  Except  habeas  corpus.  JV. 
T.  Code  Civ.  Pro.,  §  2015. 

As  to  service  on  Sunday,  in  Ohio,  see  Publication,  p.  385,  note  2,  of  this 
Vol. 
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9.  Fractions  of  a  day.]—Th.Q  law  does  not  now  refuse  to  re- 
gard fractions  of  a  day  merely  because  they  are  fractions ;  and  if 
the  adversary's  time  is  limited  by  a  specified  hour,  service  on  him 
at  a  later  hour  of  the  same  day  is  good  ;i  but  the  old  maxim  is  still 
invoked  to  prevent  negligence  and  injustice.  Thus,  under  the 
rule  that  an  inquest  or  default  may  be  taken  when  the  cause  is 
reached,  when  no  affidavit  of  merits  has  been  served— if  the 
party  waits  and  serves  the  affidavit  on  the  day  when  the  default 
for  the  want  of  it  may  be  regularly  taken,  and  the  default  is 
taken  on  that  day,  in  good  faith,  and  without  knowing  of  the 
service,  the  court  will  not  inquire  or  take  notice  of  the  fact  that 
the  service  was  at  an  earlier  hour  in  the  day  than  the  taking  of 
the  default.'' 


n.   SERVICE  ON  PARTY,  ATTORNEY,  OR  COUNSEL. 

10.  Papers  to  affect  party  who  has  rvot  appea/red?^ — A  party 
who  has  not  appeared  is  not  entitled  to  further  notices  in  the 
ordinary  prosecution  of  the  action  (at  least  within  the  original 
scope  of  the  relief  which  the  jurisdictional  process  and  papers 
warned  him  would  be  sought  \  unless  he  is  actually  confined 
in  jail  for  want  of  bail.* 

11. who  has  appea/red  in  person.'] — If  a  party  to  an 

action  has  appeared  in  person,  papers  may  be  served  on  him  in 
a  mode  proper  for  serving  either  a  party  or  an  attorney,  unless 
he  is  an  attorney,  in  which  case  he  is  entitled  to  service  as  on 
an  attorney,  if  that  mode  be  more  favorable.^ 

If  the  residence  of  a  party  appearing  in  person  cannot,  with 


'  "Wardwell  v.  Etler  {Mass.,  1886),  7  Eastern  Bep.,  858. 

'  Brainard  «.  Hanford,  6  mil,  368.  Affidavit  to  prevent  an  inquest,  left 
at  plaintiff's  office,  no  one  being  in  at  tlie  time,  and  he  took  the  inquest  a  few 
minutes  afterwards,  but  without  knowing  that  tae  affidavit  had  been  served. 
Motion  to  set  aside  the  inquest  denied. 

2  See  Weil  «.  Martin,  34  Hun,  645;  s.  c,  1  Oiv.  Pro.  B.  {McOarty),  133. 

^  N.  Y.  Code  Civ.  Pro.,  §  799. 

'  Bridgeport  Bank  ».  Sherwood,  16  Johns.,  43  (granting  motion  to  set  aside 
default  because  notice  of  assessment  of  damages  was  posted  in  the  clerk's  office 
and  not  served  personally  on  the  defendant,  although  he  was  an  attorney). 
Hitchcock  «.  Barlow,  3  Wend.,  629. 
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reasonable  diligence,  be  ascertained,  or  it  is  out  of  the  State, 
and  lie  bas  not  designated  on  the  preceding  papers,  an  address 
witbin  tbe  State,  service  of  a  paper  upon  bim  may  be  made  by 
serving  it  on  tbe  clerk.^  But  mere  lack  of  attorney  is  not  suf- 
ficient to  justify  proceeding  against  a  party  by  service  on  tbe 
clerk  .^ 

12. who  has  wppeared  hy  attorney.] — If  a  party  to 

an  action  bas  appeared  generally,^  by  attorney,  service  must  be 
made  on  bim,  not  on  tbe  party.^  An  oral  arrangement  for 
substitution  does  not  dispense  witb  service  on  tbe  attorney  so 
long  as  be  remains  sucb  on  tbe  record." 

A  statute  or  rule,  order  or  judgment,  requiring  service  on 
tbe  "  defendant,"  or  on  tbe  "  party,"  is  not  construed  as  neces- 
sarily implying  personal  service ;  but  is  taken  in  connection 
witb  tbe  general  principle  that  if  a  defendant  bas  appeared  by 
attorney,  and  the  action  is  still  pending,  service  on  tbe  latter  is 
necessary  and  sufBcient.* 


1  N.  T.  Code  Oiv.  Pro.,  §  800. 

'  Clement  ».  Grossman,  8  Johns. ,  287.  It  is  a  recognized  general  principle 
that  one  ought  not  to  lose  a  right  acquired  by  judgment  until  he  has  had  a 
reasonable  opportunity  to  be  heard.  Thus,  if  the  judgment-creditor  has  no  at- 
torney, a  rule  to  join  in  error  must  be  served  on  him.  Motion  to  set  aside 
judgment  of  reversal.  Notice  was  posted  in  clerk's  office.  Held,  insufficient, 
but  motion  denied  on  ground  of  laches. 

When  plaintiff  does  not  declare  till  after  a  year,  if  no  attorney  has  been 
employed  for  defendant,  copy  declaration  and  notice  of  rule  to  plead  should 
be  served  on  defendant  personally,  or  left  at  his  usual  place  of  abode.  Dole 
®.  Young,  11  Johns.,  90,  setting  aside  default  in  action  for  libel  because  the 
declaration  and  notice,  instead  of  being  served  personally  (there  being  no  at- 
torney), were  merely  filed  in  the  clerk's  office. 

'  As  to  what  mode  of  appearance  entitles  to  notice,  see  Appearais^cb. 

■•  Warden  v.  Eden,  3  Johns.  Cos.,  121.  "Wherever  there  is  an  attorney 
retained,  the  service  must  be  on  him; "  service  on  the  party  held  irregular. 

"  Wood  V.  Holmes,  19  Weekly  Big.,  131. 

*  Rogers  ®.  Ladd,  117  Mass.,  334  (holding  notice  to  attorney  of  record  good 
under  a  statute  authorizing  summary  judgment  on  notice  to  defendant). 

Welton  v.  Garibardi,  6  Cal.,  245  (holding  service  of  notice  of  appeal  on 
attorney  good  under  statute  as  to  justice's  court  requiring  service  on  the  party, 
and  not,  as  in  appeals,  on  the  party  or  attorney). 

Where  an  order  required,  if  defendant  refused  to  refund  certain  moneys 
within  twenty  days  after  service  of  a  copy,  a  judgment  should  be  set  aside 
and  vacated,  but  did  not  in  terms  require  personal  service:  Held,  service  on 
his  attorney  was  sufficient.    Flynn  «.  Bailey,  50  Barb.,  78. 

Hence,  where  a  defendant  has  appeared  by  attorney,  an  amended  com- 
plaint, required  by  the  statute  to  be  served  on  "  the  defendant,"  is  to  be 
served  on  the  attorney,  and  service  on  defendant  personally  is  irregular,  and 
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And  the  same  has  been  held  even  of  service  on  which  to 
found  proceedings  for  contempt,  in  some  cases.* 

The  language  of  the  clause  in  question  is  to  he  considered, 
however,  and  if  it  appear  from  the  context  that  personal  service 
was  contemplated,  the  court  should  not  proceed  on  service  on 
the  attorney  merely,  especially  to  punish  for  contempt.* 

13.  Attorney's  ;power  to  ^proceed  after  judgment.'] — If  the 
client  does  not  revoke  the  authority  of  his  attorney  of  record, 
either  expressly  or  by  implication,  when  the  attorney  has  re- 
covered judgment,  the  attorney  has  implied  power  without  a 
new  retainer,  to  proceed  to  enforce  the  judgment;  and  papers 
thereupon  served,  and  demands  made,  by  him,  upon  the  adverse 
party  or  attorney,  in  the  course  of  such  proceedings  in  the 
cause,  and  for  purpose  of  enforcement  of  the  judgment,  whether 
by  way  of  issue  of  execution,  or  remedies  against  the  person,' 
or  the  institution  of  supplementary  proceedings,^  are  within  his 
general  authority. 

will  not  sustain  default  for  want  of  answer.  Mercier  v.  Pearlstone,  7  Abh. 
Pr.,  335;  to  same  efEect,  Tripp  «.  De  Bow,  5  How.  Pr.,  114. 

Contra,  Finch  v.  Lamberton,  63  Penn.  St.,  370  (statute  requiring  notice 
containing  names  of  arbitrators  to  be  served  on  the  party,  not  complied  with 
by  service  on  attorney). 

Nash  «.  Gilkeson,  5  Serg.  &  B.,  353.  (Notice  of  taking  deposition,  re- 
jected when  offered  in  evidence  because  notice  served  on  attorney.)  s.  P., 
Gracyi).  Bailee,  U  Serg.  &  R,  136;  Fleming  ».  Beck,  48  Penn.  St.,  309; 
Cunningham  ».  Jordan,  1  Penn.  St.,  443. 

Otherwise  where  there  was  no  requirement  of  statute  or  rule,  and  the  at- 
torney retained  the  paper  without  objection.  Newlin  v.  Newlin,  8  Serg.  & 
B.,  41. 

'  Pitt  V.  Davison,  37  N.  T.,  235;  Mahon  «.  Mahon,  50  Super.  Gt.  (J.  <& 
S.),  93. 

2  See,  for  instance,  Tebo  v.  Baker,  77  IfT.  Y.,  33  (order  for  examination  be- 
fore trial). 

=  Steward  ■».  Biddlecum,  3  N.  Y.,  103  (demand  previous  to  instituting  pro- 
ceeding under  the  non-imprisonment  act). 

■i  Ward  V.  Roy,  69  N.  Y.,  96  (holding  that  the  attorney's  authority  ex- 
tends even  to  binding  his  client  for  the  costs  of  a  suit  by  a  receiver  appointed 
in  such  supplementary  proceedings). 

Supplementary  proceedings  have  since  been  declared,  by  statute  in  New 
York,  to  be  a  new  special  proceeding,  not  a  proceeding  in  the  action,  but  this 
formal  change  does  not  terminate  the  implied  power  of  the  attorney  to  collect 
the  debt  through  them.  , 

But  the'  death  of  the  client  does  terminate  the  authority.  Amore  ®.  Lia 
Mothe,  5  Abb.  N.  G.,  146.  .  ^r-  v,  ,         r.      • 

Whether  the  attorney  can  bring  a  new  smt,  compare  Nichols  ®.  Denms, 
B  M  Oharlt.  ( 9eo. ),  188  (  holding  that  he  can  sue  out  scire  facias  to  fix  ha- 
bility  of  bail) ;  Dearborn  o.  Dearborn,  15  Mass. ,  316  (holding  that  it  is  his  duty 


410  ABBOTT'S  NEW  PRACTICE. 

But  the  lapse  of  time — a  year  and  a  day  at  common  law/ 
for  whicli  two  years  from  filing  the  judgmeat  roll  is  substi- 
tuted by  the  New  York  statute — terminates  his  power  to  satisfy 
the  judgment.^ 

14..  —  io  gvoe  consent  facilitating  review.] — In  modern 
practice,  under  which  an  appeal  is  regarded,  not  as  ceHiorari  and 
writ  of  error  formerly  were,  as  an  original  complaint  in  a 
higher  tribunal  whose  process  was  issued  to  review  the  cause, 
but  rather  as  a  common  and  every  day  proceeding  in  the  cause, 
(often  for  review  in  the  same  court),  the  general  opinion  is  that, 
in  the  absence  of  instructions  from  a  client,  the  attorney  has 
implied  power,  even  after  judgment,  to  extend  the  time  of  his 
adversary  to  appeal.* 

But  he  has  not  the  power  to  consent  to  vacate  a  regular 
judgment  on  the  merits,*  or  allow  a  new  trial  after  such  judg- 
ment,' unless  for  a  cause  for  which  the  court  would  vacate  it. 
Otherwise  of  a  purely  formal  judgment,  or  one  unconscionably 
obtained.* 

15.  Power  of  client  to  ^oceed  hy  new  attorney. '\ — Upon 
the  recovery  of  judgment,  however,  the  client  may  revoke  his 
attorney's  authority  and  proceed,  so  far  as  he  can  without  preju- 
dice to  the  former  attorney's  lien,  by  another  attorney,  without 
causing  substitution  on  the  record.''     Hence,  if  after  judgment, 

to  do  so — in  this  case  the  client  resided  at  a  distance);  and,  on  the  other  hand, 
Walradt  i).  Maynard,  3  Barb.,  584  (holding  that  he  has  not  implied  authority 
to  sue  on  the  bond  given  on  certiorari,  and  cannot  recover  his  fees  of  his  cli- 
ent if  he  does  so). 

>  Lewis  c.  Woodruff,  15  Sow.  Pr.,  539. 

'  How  far  he  has  power  to  hind  his  client,  and  protect  the  sheriff,  by  ape- 
cial  instructions  modifying  what  would  otherwise  be  the  duty  of  the  sheriff, 
see  Execution. 

3  Hoffenberth  «.  Muller,  13  Abb.  Pr.,  N.  8.,  331,  following  Stniver  «.  Ocean 
Ins.  Co.,  9  Abb.  Pr.,  33.  Of  course  the  advijrse  party  should  not  be  allowed 
to  secure  an  unreasonable  advantage  by  the  favor  of  the  attorney  acting  with- 
out instructions. 

*  Quinn  «.  Lloyd,  5  Abb.  Pr.,  N.  S.,  281 ;  s.  c.   36  Sow.  Pr.,  378. 

'  Holbert  ®.  Montgomery,  5  Dana  (Ky.),  11  (Here,  however  as  the  rec- 
ord recited  the  consent  of  QiB  parties,  and  there  had  been  long  delay,  the  court 
declined  to  relieve.) 

«  See  Anon.,  1  Werid.,  108,  and  Bead  «.  French,  38  N.  Y.,  385. 

'Tipping  «.  Johnson,  2  Bos.  &  P.  357;  Thorp  11.  Fowler,  5  Cow.,  446 
(holding  that  execution  may  be  issued  by  another  attorney). 
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papers  on  behalf  of  a  party  to  the  judgment  are  served  by  an- 
other attorney,  they  are  to  be  received  and  respected  as  binding 
the  client.  It  is,  however,  the  better  practice  for  an  attorney 
coming  into  the  cause  after  judgment  in  this  way,  to  serve  for. 
mal  notice  of  appearance  and  demand  that  all  papers  be  served 
on  him. 

Such  proceedings,  however,  are  not  to  be  relied  on  without 
regard  to  the  question  whether  the  former  attorney  may  have 
a  lien  upon  the  judgment  he  recovered,  which  may,  under 
some  circumstances,  entitle  him  to  protection  against  proceed- 
ings without  notice  to  him. 

Judgment  does  not  terminate  the  attorney's  duty  of  loyalty 
to  his  client,  and  he  should  not  act  thereafter  on  the  other 
side  in  the  same  case.^ 

If  further  proceedings  are  taken  by  a  new  attorney,  service 
of  papers  for  cross  proceedings  may  be  made  on  him,  although 
there  has  been  no  formal  substitution.^ 

The  principle  that  the  party  may  change  his  attorney  thus 
after  judgment  sanctions  the  unsuccessful  party  in  appealing 
from  the  judgment  by  a  fresh  attorney  without  formal  substi- 
tution.^ 

16.  Appearance  on  appeal  from,  judgment  presumed  au- 
thorized.']— Whether  the  implied  power  of  the  attorney,  after 
judgment,  will  or  will  not  justify  him  in  appealing  from  the 
judgment  without  the  instructions  of  his  client,*  if  he  does  pro- 
ceed in  his  client's  name  and  give  notice  of  appeal,  or  respond 
to  such  a  notice  and  contest  the  appeal,  he  will  be  presumed  to 

Ward  11.  Sands,  10  Abi.  N.  0.,  60  (to  same  effect,  although  the  judgment 
was  void  for  want  of  jurisdiction). 

Hinlsley  «.  St.  Anthony  Falls,  «&c.,  Co.,  9  Minn.,  55  (rule  recognized  by 
statute). 

Whether  sci.  fa.  to  revive  a  judgment  is  a  new  action  within  the  rule,  see 
Gonnigal  v.  Smith,  6  Johns.,  106,  aflBrmative ;  and  Day  v.  Welles,  31  Conn., 
844,  negative. 

'  Lawrence  ®.  Harrison,  Style,  436  (holding  the  attorney  of  the  defendant 
liable  to  an  action  by  the  defendant  for  having,  after  judgment,  procured  the 
issue  of  process  on  the  judgment  against  him). 

'  Ward  «.  Sands  [above),  motion  to  vacate  judgment  and  stay  meanwhile. 

'  Batchelor  «.  Ellis,  7  Tenn.  Sep.,  337  (Writ  of  error). 

Bishop  «.  Van  Vechten,  10  Abb.  if.  C,  230  (appeal  to  County  Court  from 
Justice's  Court) 

*  Afflrmative,  Grosvenor  v.  Danforth,  16  Mass.,  74 ,  Bach  v.  BaUard,  13 
La.  Ann.,  487. 
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have  authority  to  do  so,  equally  as  when  an  attorney  appears  at 
the  commencement  of  an  action.' 

Hence,  if  the  former  or  any  new  attorney  serves  or  accepts 
notice  of  appeal  from  a  judgment,  the  adverse  party  may  pro- 
ceed as  if  such  attorney  were  authorized,  without  inquiring  into 
his  authority. 

If,  before  judgment,  a  notice  of  appeal  from  an  order  is 
served,  proceeding  from  an  attorney  not  the  attorney  of  record, 
the  remedy  is  not  to  move  to  dismiss  the  appeal  on  the  hearing, 
for  the  appeal  papers  will  not  show  that  no  substitution  has 
been  made.     A  motion  to  dismiss  on  notice  should  be  made.** 

17.  CUent  h<mnd  Tyy  service  after  judgment  on  attorney, 
though  neither  appears.] — At  common  law  the  implied  authority 
of  an  attorney  in  a  suit  for  a  debt,  to  pursue  the  remedy  of  his 
client  to  satisfaction,  does  not  terminate  with  judgment,  but 
his  client  will  be  bound  at  least  within  the  time  limited  (at  com- 
mon law  a  year  and  a  day, — under  the  New  York  statute,  two 
years),  by  a  notice  of  appeal  from  an  uncollected  judgment, 
served  on  the  attorney.^ 

The  same  principle  applies  to  the  process  necessary  on  a 
writ  of  error  *  to  a  motion  for  a  new  trial ;  ^  to  a  motion  to  open 
a  judgment  entered  on  default ; '  and  other  motions  incidental 

'  Contra,  Covill  v.  Phy,  34  JK.,  37  (continuance  granted  on  application  of 
defendant  in  error,  on  the  ground  that  the  attorney  who  appeared  for  the  ap- 
pellant had  no  new  retainer  to  appear  in  the  Supreme  Court). 

'  Thierry  ■».  Crawford,  33  Hun,  366.  Or,  perhaps  the  notice  thus  signed 
may  he  returned  with  the  objection  that  there  has  been  no  substitution.  But 
this  should  not  be  done  unless  the  notice  is  a  nullity.  Doe  v.  Bransom,  6 
Dowl.,  490. 

'  Nations  ».  Johnson,  24  How.  ( U.  8.),  195  (saying  this  is  the  general  rule  in 
this  country,  proceedings  in  error  or  by  appeal  being  regarded  as  the  continuar 
tion  of  the  litigation  rather  than  a  new  action). 

Delapole  v.  Dick,  53  Law  Times  It.,N.  8.,  457 ;  b.  c,  33  Weekly  B.,  585. 
(Whether,  if  the  judgment  had  been  fully  executed,  the  solicitors'  authority 
would  continue  until  the  time  for  appealing  expired,  was  not  decided.) 

*  Bacon  «.  Hart,  1  Black,  38  ( U.  8.),  {dictum) ;  Love  «.  Hall,  3  Yerg. 
(Tenn.),  408  (holding  the  relation  to  continue  for  purposes  of  service  of  no- 
tice for  proceedings  m  error,  unless  the  relation  is  terminated  by  the  attorney  or 
the  client ;  if  not,  he  cannot  disavow  authority). 

'  Grant  v.  White,  6  Cal.,  55  (holding  the  service  sufficient  in  an  action  at 
law,  although  the  defendant  had  employed  other  attorneys  meanwhile,  but 
had  given  no  notice  of  so  doing  to  his  adversary). 

*  Sheldon  i>  Riesdorph,  33  Minn.,  518  (holding  that  the  attorney's  au- 
thority to  enforce  and  collect  the  judgment  enables  mm  to  act  for  tjae  cUent  In 
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to  the  regularity  or  formal  correctness  of  a  judgment,  such  as  a 
motion  to  readjust  costs  and  require  repayment  of  excess.^ 

18.  —  interlocutory  proceedings  overlapping  judgment^ — 
As  the  authority  of  the  attorney  survives  the  decision  for  the 
-l)urpose  of  entering  judgment,  and  issuing  execution,  and  se- 
curing the  fruits  of  the  litigation,  he  may  be  held  to  represent 
his  client  still  for  the  purpose  of  charging  his  client  with 
notice  given  to  the  attorney,  required  or  allowed  in  consequence 
of  interlocutory  proceedings  which  overlap  the  judgment,  such 

protecting  and  retaining  it  against  any  proceeding  in  the  same  action  to 
avoid  it). 

Merriam  «.  Gordon,  17  Nehr.,  325;  s.  c,  37  Northw.  Bep.,  564  (holding  serv- 
ice on  attorney  suflScient  even  after  judgment,  the  motion  being  to  vacate  the 
judgment). 

Miller  v.  Miller,  37  How.  Pr.,  1,  holding  that  motion  papers  to  set 
aside  a  judgment  of  divorce  granted  by  default  and  for  leave,  &c.,  were 
properly  served  on  the  plaintiff's  attorneys  of  record,  although  served  nearly 
two  years  after  the  entry  of  the  judgment,  and  after  the  attorneys  had  settled 
with  their  client  and  they  themselves  had  dissolved  partnership.  One  of  the 
attorneys  appeared  specially  to  dispute  the  sufficiency  of  the  service  of  the 
motion  papers  ;  but  the  motion  was  granted,  nevertheless,  on  the  authority 
of  Drury  «.  Russell,  27  How.  Pr.,  130,  which  see  stated  in  note  1,  on  next 
page  (below). 

s.  p.,  Flanders  v,  Sherman,  18  Wise,  575,  holding  a  non-resident  client 
bound  by  an  order  setting  aside  a  judgment  when  the  notice  of  motion  was 
served  on  the  attorney  of  record,  who  appeared  and  resisted  the  motion,  but 
gave  no  notice  to  his  client.  The  court  held  that  the  statutory  rule  that  papers 
are  to  be  served  on  the  attorney  and  not  on  the  party,  applies  during  the  statu- 
tory period  of  two  years  after  judgment  in  which  the  attorney  has  power  to 
satisfy. 

'  Goodman  v.  Guthman,  3  Weekly/  Dig.,  338,  holding  that  a  junior  attach- 
ing creditor  may  apply  on  petition  and  notice  for  a  readjustment  of  costs  in  a 
former  attachment  suit,  and  payment  to  himself  of  the  excess  ;  and  service  of 
such  notice  upon  the  attorney  in  the  first  action  is  sufficient,  although  he  may 
have  settled  with  his  clients  and  have  no  further  connection  with  the  case. 

In  Swift  V.  Allen,  55  lU.,  303,  however,  it  was  held  that  notice  of  applica- 
tion to  amend  a  final  decree — in  this  case  to  insert  a  statement  that  the  dis- 
missal of  the  bill  was  because  the  action  should  be  at  law — did  not  bind  the 
client,  because  served  on  the  solicitor  alter  the  term  expired  at  which  the  de- 
cree was  rendered,  the  attorney  not  having  appeared  pursuant  to  the  notice. 
The  amendment  was  held  a  nullity. 

So  in  Berthold  v.  Fox,  2  Minn.,  51,  an  amendment  of  a  judgment  in 
replevin  to  make  it  conform  with  the  verdict  more  than  two  years  after  entry, 
was  held  an  error,  because  notice  was  served  only  on  the  attorney  of  record, 
who  appeared  specially,  merely  to  object  to  the  motion  being  heard.  This 
decision  seems  clearly  sound  upon  any  view  of  the  law,  because  the  motion 
was  after  the  lapse  of  two  years. 

The  question  of  the  power  of  the  court  to  proceed  in  a  new  action  in  which 
its  assertion  of  jurisdiction  over  the  defendant  depends  on  the  service  of 
process,  in  his  absence,  on  his  attorney  of  record  in  a  former  action,  depends 
on  other  principles.  Crellin  v.  Ely,  15  Fed.  Bep.,  430;  Kamm  v.  Stark,  1 
Sawy.,  547 ;  Hitner  ®,  Suckley,  3  Wash.  (Cir.  Ct),  465. 
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as  the  notice  which  a  surety  in  an  undertaking  of  bail  may  give 
to  the  plaintiff  to  proceed  against  the  principal.* 

19.  —  service  on  attorney  for  party  cha/rged  or  discha/rged 
hy  judgment.'] — The  courts  have  proceeded  by  analogy  in 
applying  the  same  principle  of  the  implied  authority  to  enforce 
or  maintain  a  judgment  he  has  recovered,  to  the  case  of  the 
attorney  for  the  unsuccessful  party,  and  the  attorney  of  a  party 
who  has  defeated  a  recovery  or  procured  a  judgment  to  be 
satisfied,  and  have  accordingly  sustained  proceedings  to  impair 
the  effect  of  the  judgment  or  vacate  the  satisfaction,  when 
commenced  by  notice  given  to  such  attorney.^ 

In  this  class  of  cases  the  power  of  the  court  to  proceed  on 
such  notice  is  also  supported  by  the  general  principle  which 
recognizes  its  authority  over  its  own  process  and  records.' 

20.  Specific  property  ^  fund  in  court.'] — The  principle  that 
the  attorney  has  implied  authority  to  receive  payment  is  the 
result  of  the  implication  arising  upon  a  general  retainer  to 
bring  an  action  for  the  collection  of  a  debt  or  the  enforcement 
of  a  money  demand. 

It  does  not  sanction  the  payment  to  or  acknowledgment  of 
satisfaction  by  an  attorney  of  moneys  in  court  or  other  specific 
funds  directed  either  by  statute  or  by  the  terms  of  an  order  or 
judgment  to  be  paid  or  delivered  to  the  party. 

In  such  actions  the  authority  of  the  attorney  is  presumed  to 
extend  to  all  those  proceedings  after  judgment,  at  least  within 
the  two  years  period,  which  are  involved  in  the  maintenance  of 


•  Toles  V.  Adee,  84  JV.  T.,  223,  241;  s.  P.,  Drury  v.  RusseU,  27  Eow.  iV. 
130,  where  service  by  defendant's  attorney  of  papers  for  a  motion  to  set'aside 
an  attachment  and  an  order  for  publication,  by  delivery  to  plaintiff's  attorney 
some  f  oirr  years  after  entry  of  judgment,  was  held  sufficient.    (Citin?  Lusk  i 
Hastings,  1  Hill,  656,  660.)    Followed  in  MiUer  «.  Miller,  37  Sow.  i>.,  1. 

^  Warden  v.  Eden,  3  Johns.  Cos.,  121  (holding  that  where  an  attorney  was 
employed  even  only  to  confess  judgment,  service  on  the  party  of  notice  of 
motion  to  vacate  satisfaction,  was  irregular;  but  service  on  the  attorney  also 
saved  the  motion).  ■' 

2  Thus  in  Lee  «.  Brown,  6  Johns.,  132,  service  of  order  to  show  cause  in 
1810,  why  judgment  obtained  in  1803  should  not  be  satisfied  on  the  record, 
the  plaintifif  residing  in  England,  was  directed  to  be  served  by  delivery  to  the 
attorney  of  record,  and  putting  up  copy  in  clerk's  office. 
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the  judgment  against  attack,  or  necessary  to  be  taken  by  him  to 
enforce  the  judgment ;  but  not  to  receiving  payment  of  sums 
directed  by  it  to  be  distributed,  nor  to  proceedings  to  modify 
the  judgment  after  the  lapse  of  the  two  years  by  impairing  its 
effect  in  favor  of  his  client,  or  enlarging  its  effect  against  his 
client  by  further  directions  in  the  nature  of  additional  relief. 

21.  Actual  entry  of  final  judgment  the  t^st.] — It  is  the 
actual  entry  of  judgment,  not  the  decision  on  which  the  entry 
is  founded,  that  is  referred  to  in  what  is  here  said  on  this 
subject.  Motions  for  judgment  and  motions  in  arrest,  even 
after  judgment  has  been  ordered,  are  within  the  implied  author- 
ity of  the  attorney  of  record ;  and  service  on  him,  although  he 
has  meanwhile  been  removed  without  notice  to  the  adverse  par- 
ties, will  bind  the  client,  even  though  the  attorney  failed  to  ap- 
pear pursuant  to  the  notice.* 

22.  Effect  of  statute  as  to  proceedings  after  judgment.'] — 
The  perplexing  question  frequently  arising  in  the  absence  of 
any  statutory  regulation  as  to  the  proper  service  of  notice  of 
proceedings  after  judgment,  is  commonly  removed  by  the  codes 
of  procedure,  by  provisions  in  the  regulations  affecting  such 
proceedings,  allowing  service  on  the  attorney  of  record,  or 
defining  the  cases  in  which  such  service  may  be  made.' 

'  Lusk  v.  Hastings,  1  Hill,  656. 

The  question  wtiether  the  implied  authority  of  the  attorney  extends  after 
judgment  in  respect  to  surplus  moneys  or  other  funds  in  the  court,  also  in- 
volves some  other  principles.  See  paragraph  20,  Payment  into  Court,  and 
Eeference. 

'  Thus  under  the  N.  Y.  Code  of  Oiml  Procedure,  §  1378,  notice  of  motion  for 
leave  to  issue  execution  after  the  lapse  of  five  years  from  entry  of  final  judg- 
ment, must  be  served  personally  on  the  adverse  party  if  he  is  a  resident,  and 
personal  service  can  with  reasonable  diligence  be  made  in  the  State,  otherwise  a 
court  order  should  be  taken,  directing  the  manner  of  service. 

Notice  of  motion  for  leave  to  issue  execution  after  the  expiration  of  one 
year  from  the  death  of  the  debtor  in  a  money  judgment,  must  be  given  to  the 
persons  vrhose  interest  in  the  property  will  be  aflected  by  an  execution  sale, 
and  also  to  the  executor  or  administrator,  either  personally  or  by  taking  a  couit 
order  to  show  cause  prescribing  the  manner  of  service.  {N.  T.  Code  Civ.  Pro., 
§  1381.) 

Notice  of  application  to  the  surrogate  for  leave  to  issue  execution  upon  a 
judgment  against  an  executor  or  administrator  in  his  representative  capacity, 
must  be  personally  served  upon  the  executor  or  administrator,  unless  it  appears 
that  service  cannot  be  made  with  due  diligence.  In  such  case,  a  surrogate's 
order  to  show  cause  should  be  taken,  directing  as  to  whom  and  in  what  man- 
ner notice  should  be  ^ven.    (N.  T.  Code  Civ.  Pro.,  §  1836.) 

Notice  of  application  for  leave  to  sue  on  a  judgment  for  a  sum  of  money. 
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23,  —  after  attorney's  death.] — If  the  attorney  of  record 
dies,  service  made  upon  Lis  surviving  partner,  or  upon  his 
executor  or  administrator,  is  not  good.^  Notice  to  appoint  a 
new  attorney  should  be  given  to  the  party.' 

24.  Service  on  counsel.'] — If  there  is  an  attorney  of  record, 
service  on  counsel  will  not  dispense  with  necessity  of  service 
on  the  attorney." 

Where  a  counsel  who  is  to  try  a  cause  signs  his  name  as  at- 
torney, both  before  and  after  the  decease  of  the  attorney  of 
record,  he  may  be  deemed  the  attorney  by  the  opposite  party.* 

rendered  in  a  court  of  record,  must  be  given  to  the  adverse  party  or  the  person 
proposed  to  be  made  the  adverse  party,  personally,  or,  if  it  cannot  be  made 
■with  due  diligence,  a  court  order  should  be  taken  directing  the  manner  of 
service.    (N.  T.  Code  Civ.  Pro.,  §  1913.) 

Notice  of  appeal  may  be  sei-ved  upon  the  attorney  for  the  adverse  party. 
(iV^  T.  Code  Civ.  Pro.,  g  1300.)  Or  if  the  attorney  is  dead  or  has  been  re- 
moved, and  notice  of  removal  has  been  served,  and  another  attorney  not  substi- 
tuted, or  if  for  any  reason  notice  of  appeal  cannot  with  due  diligence  be  served 
on  the  attorney  for  the  adverse  party  within  the  State,  it  may  be  served  on  the 
respondentin  the  manner  prescribed  by  law  for  serving  it  upon  an  attorney,  and 
if  such  service  cannot  with  due  diligence  be  made  within  the  State,  the  appellate 
court,  or  a  judge  thereof,  may  direct  the  mode  of  service.  (_N.  Y.  Code  Civ.  Pro., 
§  1302.)  And  it  seems  that  the  same  principles  are  applicable  by  analogy  to 
sanction  the  respondent  in  his  mode  of  service  on  the  appellant.  (Hickox  v. 
Weaver,  15  Hun,  375.) 

Notices  of  motions  to  set  aside  final  judgment,  generally,  for  irregularity  or 
eiTor  in  fact,  if  a  person  entitled  to  notice  cannot  with  due  diligence  be  found 
within  the  State,  may  be  served  in  any  manner  which  the  court  or  a  judge 
thereof  may  direct.    {N.  T.  Code  Civ.  Pro.,  §  1289.) 

Notice  of  a  motion  to  set  aside  a  final  judgment  for  error  of  fact  not  aris- 
ing upon  the  trial,  when  made  by  the  party  against  whom  the  judgment  is  ren- 
dered, or  his  heir,  devisee,  executor  or  administrator,  may  be  served  upon  the 
attorney  of  record  for  the  party  in  whose  favor  the  judgment  is  rendered,  with 
like  effect  as  if  served  upon  the  party.  (Jff.  T.  Code  Civ.  Pro.,  §  1287.)  No- 
tice being  also  given  to  the  occupant  if  real  property  be  affected. 

Notice  of  application,  after  judgment  to  cancel  lis  pendens,  may  be  served  as 
directed  or  approved  by  the  court.    {JV^.  T.  Code  Civ.  Pro.,  §  1674.) 

Notice  of  an  application  to  discharge  a  judgment  against  a  bankrupt,  on 
proof  of  his  discharge  in  bankruptcy,  must  be  given  to  the  judgment-creditor, 
imless  written  consent  is  presented.    {If.  T.  Code  Civ.  Pro.,  §  1268.) 

'  Bacon  v.  Hart,  1  Black  ( U.  8. ),  38.  Service  of  citation  for  writ  of  error  made 
upon  the  executrix  of  the  deceased  attorney  of  record,  and  on  his  law  partner. 
Held,  that  as  his  character  and  duties  as  such  did  not  devolve  on  his  own  per- 
sonal representatives  after  his  death,  the  service  was  insufficient,  and  the  writ 
was  therefore  dismissed. 

'  See  Attobnby. 

'  Jackson*.  Larroway,  2  Jo^tis.  Cas.,  114;  s.  c,  as  Larrowaye.  Lewis,  Col. 
&  C.  Cas.,  126.  (Holding  notice  of  taxation  served  on  counsel,  instead  of  at^ 
torney,  irregular,  though  it  was  of  costs  of  putting  off  trial.) 

*  Davis,  P.  J.,  Cambridge  Valley  Nat.  Bank  v.  Matthews,  1  N.  Y.MontUy 
Law  Bull.,  10. 
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25.  Service  on  attorney's  j^artner.'] — Service  on  the  attor- 
ney's partner,  if  not  also  one  of  the  attorneys  on  record,  is  not 
safe  service  unless  made  at  the  attorney's  oflBce ;  although  it 
might  be  sustained  by  showing  the  partner's  authority  in  the 
particular  case.  But  the  law  does  not  recognize  partnership 
alone  as  sustaining  service.'' 

26.  Death  of  client.'] — The  death  of  the  client  ter,minates 
the  authority  of  the  attorney,  and  he  cannot,  as  of  right,  there- 
after, until  the  issue  of  letters,  if  necessary,  and  the  substitu- 
tion of  the  successor  as  a  party,  serve  a  notice  or  .paper  in  the 
cause,  other  than  a  notice  of  the  fact  of  death,  &c.,  that  may  pre- 
vent the  other  party  from  proceeding  unawares.^  go  the  death 
of  the  adverse  party  precludes  efEective  service  on  his  attorney.* 

And  when  a  personal  representative  has  been  appointed,  the. 
latter  may  proceed  by  a  fresh  attorney  if  he  choose,  so  far  as 
he  can  without  prejudice  to  the  lien  of  the  former  attorney. 

The  former  attorney  has  not,  by  virtue  of  his  original  re- 
tainer, a  right  to  serve  or  receive  service  for  the  representative* 
or  the  heirs.^ 

If,  however,  the  adverse  attorney  assumes  to  treat  the  attor*- 
ney  whose  power  is  revoked  by  death  of  his  client,  as  still  au-- 
thorized,  he  cannot  object  on  that  ground  to  his  being  heard  van 
response  to  a  notice  so  served.' 

27.  Assignment.'] — The  assignment  of  a  judgment  recov^ 
ered  has  the  same  effect  as  death  would  have  upon  the,  powers^ 
of  the  assignor's  attorney.'' 

in.    SERVICE  ON  CLERK. 

28.  Service  on  olerh  of  court.] — Where  a  stat\ite-or  rule  re- 

'  Bacon  ■».  Hart,  1  Black  ( U.  8.),  38  (dictum). 

2  Balbi  V.  Duvet,  3  £Jdw.  (iV.  T.),  418.  Here  the  solicitor  for  a  client,  resid- 
ing in  Prance,  filed  a  bill;  but  such  client  was  then  dead.  As-  soon  as  he  knew 
the  fact  he  notified  the  defendant's  solicitor,  but  the  latter' continued  proceed- 
ings. The  court  stayed  them  on  motion,  and  gave  him  costs  only  to  the  day 
he  had  notice  of  the  death. 

'  Adams  v.  Nellis,  59  How.  Pr.,  885. 

^  Gleason  v.  Dodd,  4  Mete.,  333;  Beach  v.  Gregory,  3  Abb.  Pr.  (if.  Y.),  303. 

5  Putnam  ®.  Van  Buren,  7  Eow.  Pr.,  31. 

So  held  even  where  the  attorney  was  executor.    JudaoniP.  Love,  35  Oal.,  463. 

•  Matter  of  Beckwith,  90  J!f.  Y.,  667, 

VEobinson  v.  Brennan,  90  if.  Y.,  208. 

Vol.  I.— 37 
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quires  service  on  the  clerk,  as  is  usually  the  case  for  notice  of 
appeal,  delivery  at  the  office  to  the  deputy,'  or  other  person  in 
charge,  is  enough.     Service  is  sufficiently  made  by  filing.* 

The  statute  allowing  service  by  mail  does  not,  by  implica- 
tion, apply  to  service  on  the  clerk.  If  a  paper  is  sent  him  by 
mail,  it  must  reach  him  within  the  time  limited  for  service  on 
him ;  ^  hence  admission  of  service  should  be  asked  for,  which 
will  show  the  date  of  actual  receipt. 

IV.     SERVICE  AT  OFFICE  OR  RESIDENCE  OF  ATTORNEY. 

29.  Place. — Pa/rtner.'\ — Service  on  the  attorney  of  record 
is  good  at  common  law  wherever  made ;  *  and  where  two  attor- 
neys were  in  partnership,  the  business  being  done  in  the  name 
of  one,  service  of  papers  on  either,  whether  in  his  office  or  not, 
may  be  good.^  Otherwise  of  the  individual  business  of  a  partner. 

The  present  New  York  statute*  authorizing  service  not  per- 
sonal, provides  for  service  at  an  attorney's  office  during  his  ab- 
sence, but  does  not,  at  least  in  all  cases,  preclude  service  on  him 
elsewhere. 

30.  At  office,  on  clerk,  pa/rimer,  or  person  in,  chwrge.] — At 
common  law,  service  on  the  clerk  of  the  attorney  at '  the  office 
of  the  attorney  is  good,  whether  the  attorney  be  present  or  not.^ 
One  of  the  reasons  for  employing  a  clerk  is  to  have  the  receipt 

'  Sanxey  v.  Iowa  City  Glass  Co.,  68  Iowa,  543;  s.  c,  37  Northwestern  Bev. 
747. 

«  See  Filing,  pp.  85,  86,  of  this  Vol. 

'  Morris  V.  Morange,  17  Abb.  Pr.,  86;  s.  c,  36  now.  Pr.,  347.  (Motion  to 
strike  from  the  files  granted.) 

*  And  it  was  so  held  also  of  service  on  his  partner  in  the  street. 

Lansing  v.  McKillup,  7  Cow.,  416.  Here  the  service  (copy  declaration) 
was  served  on  the  partner,  who  was  not  attending  to  this  particular  case, 
while  away  from  his  office.  Motion  to  set  aside  the  default  for  want  of  a 
plea,  denied. 

^Id. 

«  N.  Y.  Code  Civ.  Pro.,  §  797,  mbds.  3,  3. 

'  Quincy  «.  Foot,  1  Barb.  Ch.,  496.  (Holding  that  service  by  delivery  to 
the  clerk  at  the  door  of  the  office,  as  he  was  about  to  enter,  which  he  did,  tak- 
ing the  answer  in  with  him,  is  good.) 

*  Jackson  v.  Tale,  1  Cow.,  315.  (Motion  for  judgment  granted  against  ob- 
jection that  the  affidavit  of  service  on  clerk  did  not  state  that  the  attorney  was 
either  absent  from  home  or  absent  from  his  office.) 
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of  papers  attended  to,  not  only  in  the  attorney's  absence,  but 
without  interrupting  his  engagements  when  he  is  present. 

Under  the  New  York  statute  ^  permitting  service  on  the 
clerk  in  the  attorney's  absence, — the  common  practice  is  to  serve 
by  leaving  with  a  clerk,  irrespective  of  the  principal's  presence, 
and  this  is  certainly  good  service  if  the  attorney  is  not  at  the 
time  discovered  in  the  same  room.^  It  is  not  necessary  to 
search  the  offices  for  him  if  the  clerk  is  present. 

The  service,  in  the  absence  of  the  attorney,  may  be  made 
on  his  partner  in  the  office,  or  on  any  person  having  charge 
thereof.^ 

In  the  absence  of  the  attorney  the  clerk  represents  him,  not 
only  for  purposes  of  accepting  service,  but  of  waiving  formal 
objections.* 

31.  Office  closed.'] — Service  by  putting  under  the  office  door,^ 
or  aifixing  to  the  door,*  is  not  good,  even  though  the  office  be 
closed. 

If  the  attorney's  office  is  closed  and  fastened,  service  may 
be  made  between  6  a.  m.  and  9  p.  m.,  by  depositing  the  paper  in 
a  sealed  wrapper,  directed  to  him,  in  his  office  letter  box,  or  if 
there  be  none,  by  leaving  it  at  his  residence  within  the  State, 
with  a  person  of-  suitable  age  and  discretion.' 

32.  Offixye  open  and  empty.] — If  the  attorney's  office  is  open, 
that  is  unlocked,  and  empty,®  a  paper  may  be  served  between  6 

■  N.  T.  Code  Giv.  Pro.,  §  797,  subd.  3. 

2  Gross  v.  Clark,  1  Civ.  Pro.  B.  {MeCa/rty),  17. 

3  N.  T.  Oode  Giv.  Pro.,  §  797,  suM.  2. 

But  neither  service  on  a  clerk  not  in  the  office,  though  in  the  house,  where 
he  kept  his  office.  Anon.,  1  Oai.,  73,  nor  in  the  office  on  a  member  of  the  fam- 
ily not  a  clerk,  Salter  v.  Bridgen,  1  Johns.  Gas.,  244,  was  good.  Contra,  jjer- 
haps,  "Warden  v.  Eden,  3  id.,  131. 

*  Power  v.  Kent,  1  Gow.,  211.  (Where  the  defendant's  clerk  received  an 
amended  replication  and  waived  entry  of  rule  to  amend.) 

5  Burdett  «.  Lewis,  7  G.  B.  (N.  8.),  791  (1860) ;  s.  p..  Corning  v.  Pray,  3 
Wend.,  636  ;  Anonymous,  18  Id.,  578. 

'  Oshiel  n.  De  Graw,  6  Cow.,  63  (denying  motion  to  set  aside  default  on 
the  ground  that  an  order  staying  proceedings  was  so  served). 

'  N.  T.  Code  Civ.  Pro.,  §  797,  subd.  3 ;  s.  p.,  Lathrop  v.  Judivini,  3  Cow., 
484. 

Leaving  at  the  attorney's  residence  in  his  absence  is  not  good  (Jackson  v. 
Backer,  1  Johns.  Cos.,  331)  if  service  can  be  made  at  his  office.  Compare  Tay- 
lor V.  Thomas,  3  N.  J.  Eq.,  106. 

»  Height  V.  Moore,  36  Super.  Ct.  (J.  &  S.),  394  (the  affidavit  of  service,  by 
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A.  M.  and  9  p.  m.  by  leaving  it  in  a  conspicuous  place  therein, 
or  depositing  it  in  a  sealed  wrapper  directed  to  him  in  his  office 
letter  box.* 

33.  Getting  m.J — If  the  office  be  closed  and  locked,  service 
by  unlocking  it,  or  procuring  it  to  be  unlocked,  and  leaving  the 
paper  in  a  conspicuous  place,  as  if  it  were  found  open  and  no 
one  were  there,  is  not  good.^ 

But  if  opened  by  a  clerk  or  other  person  on  whom  service 
within  the  office  might  be  made,  service  on  him  as  he  goes  in, 
in  the  ordinary  course  of  his  charge  of  the  office,  is  good.^ 

V.    SERVICE  BY  MAIL. 

34.  Place  of  maiLing.'\ — Under  the  statute  *  allowing  serv- 
ice of  papers  (other  than  summons  or  other  process,  and  papers 
to  bring  into  contempt)  to  be  made  by  mailing  in  the  post  office 
of  the  party  or  attorney  making  the  service,  the  mailing  must 
be  at  the  particular  post  office  specified,^  not  that  of  the  person 
mailing,  if  it  be  different  from  that  of  the  party  or  attorney 
making  the  service. 

The  attorney  specifying  an  address  upon  the  papers  served 
by  him  is  concluded  thereby  and  cannot  object  that  that  is  not 
the  place  of  his  residence  within  the  meaning  of  the  statute.* 

leaving  in  a  conspicuous  place,  no  person  teing  therein  at  the  time,  must  state 
that  the  office  was  open  or  unlocked). 

'  N.  Y.  Code  Civ.  Pro.,  %  797,  suhd.  3. 

'  Vail  v.  Lane,  4  Hun,  653  ;  s.  c,  67  Ba/rb.,  281  (procuring  the  janitor  to 
unlock  the  office  door  and  leaving  the  paper  therein). 

s.  p.,  Asinari  v.  Volkening,  3  Abb.  JiT.  C,  454 

Campbell  «.  Spencer,  1  Sow.  Pr.,  199  (where  the  party  serving  found  the 
key  in  the  door  and  entered  in  this  way) ;  s.  p.,  Livingston  «.  Comstock,  Id., 
353. 

*  Quincy  ®.  Foot,  1  Ba/rb.  Oh.,  497  (although  the  clerk  at  the  time  of  re- 
ceiving the  paper  was  not  yet  within  the  office). 
'if,  iV.  Y.  Code  Civ.  Pro.,  §  797. 

^  Corning  v.  GiUman,  1  Barb.  Ch,.,  649,  appearance  ineffectual  because  not 
mailed  where  the  solicitor  mailing  it  resided,  as  required  by  the  rule  then  in 
force. 

Schenck  v.  McKie,  4  How.  Pr.,  346 ;  s.  o.,  3  Code  B.,  24  (answer  mailed 
by  agent  of  attorney,  at  post  office,  in  the  place  of  the  agent's,  not  of  the  attor- 
ney's, residence,  held  not  to  prevent  defaiilt). 

Hurd  V.  Davis,  13  How.  Pr.,  57,  Harris,  J.,  holding  that  even  if  an  attorney 
whose  place  of  business  is  in  one  town  has  designated  his  residence  in  another, 
the  .mailing  can  only  be  made  at  the  latter. 

'      «Lord  V.  Vandenburgh,  6  Dxier,  708;  b  c,  15  How.  Pr.,36^;  Hurd_«). 
Davis,  13  How.  Pr.,  57. 
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Where  service  by  mail  is  expressly  authorized,  without  re- 
strictioa,  it  may  be  resorted  to,  although  the  person  making 
aud  the  person  receiving  the  service  reside  iu  the  same  town 
or  city.' 

35.  7T>ff/>j?cr.]— Under  the  requirement  that  the  document 
must  be  properly  inclosed  in  a  post-paid  wrapper,  the  wrapjier 
is  essential,  and  it  should  be  a  separate  paper  from  the  docu- 
ment,- or  at  least  separable  from  it,  without  mutilation  of  the 
document.^ 

36.  Postage.] — He  who  serves  by  mail  must  pay  all  the 
postage  that  can  be  legally  demanded,  or  take  tbe  hazard  of 
the  papers  not  being  received.  A  mistake  of  the  postmaster  in 
not  asking  sufficient  postage  is  no  excuse.^ 

He  wlio  is  served  by  mail  is  not  bound  to  take  a  letter  from 
the  post  office  charged  with  postage,  though  he  has  reason  to 
believe  it  contains  law  papers,  and  the  effect  of  his  omission  be 
a  default  of  his  adversary.'' 

37.  Hequest  to  return  if  -not  called  for.] — The  use  of  a 
wrapper  with  the  common  indorsement  used  on  letter  envelopes 
to  return  if  not  called  for  within  a  specified  time,  is  liable  to 
abuse.  It  is  resorted  to  intentionally  in  many  cases,  particu- 
larly notices  to  creditors  to  prove  claims,  &c.,  as  a  means  of 
ascertaining  who  are  not  reached.  But  the  person  served  by 
mail  is  not  necessarily  presumed  to  call  at  the  office  every  day 
or  week ;  and  a  direction  that  withdraws  the  paper  from  the 
course  of  the  mail  because  of  his  absence  may  very  easily  de- 
feat the  object  of  service. 

'  O'Connell  v.  Sutherland,  16  Abi.  Pr.,  460,  7iote  (notice  to  creditors  oi^n- 
solvencT  proceeding's).  i  4 

And'  see  U.  S.  Natl  Bant  i\  Burton  &  Sowles,  58  Vt.,  436 ;  B.  c,  5  Ea^^W 
Jfe/).,  253  (notice  of  protest). 

''  Birdsall  v.  Taylor,  1  Eoie.  Pr.,  89. 

^  Chautauque  Co.  Bank  v.  Risley,  6  Hill,  375,  where  the  use  for  wrapper  of 
a  blank  half  of  tlie  sheet  on  the  other  half  of  which  the  notice  was  written, 
was  held  not  to  ■vitiate. 

Anonymous,  1  IliU,  217,  Bronson,  3.,  holding  that  if  the  required  wrapper 
is  omitted  whereby  the  papers  were  received  in  a  soiled  and  damaged  condi- 
tion, the  service  is  not  sufficient. 

'  Anonymous,  1  Hill,  217. 

'Anonymous,  19  Wend.,  87;  Woods  v.  Hartshorn,  2  How.  Pr.,  71. 
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It  is  well  held,  however,  that  such  a  direction  does  not 
vitiate  the  service  if  it  appears  that  the  direction  did  not  pre- 
vent tlie  papers  from  coming  to  the  hands  of  the  person  ad- 
dressed.* 

38.  Several  to  one  address.] — If  several  are  to  be  served  indi- 
vidually, even  though  they  be  partners  having  the  same  address, 
a  separate  paper  addressed  to  each  should  be  sent,^  unless  the 
ease  be  such  that  a  single  joint  service  is  all  that  they  can  be 
entitled  to,  as  sometimes  is  the  case  with  informal  demands  and 
notices  before  suit.' 

39.  Post  office.] — A  branch  post  office  in  the  city  of  New 
York  is  declared  to  be  equivalent  to  the  general  or  principal 
post  office  for  the  purpose  of  mailing.* 

40.  JEffect  as  to  time  of.] — When  the  person  making  service 
by  mail,  has  a  limited  time,  to  be  computed  from  a  previous 
date,  within  which  to  make  service,  mailing  on  the  last  day  of 
that  time  is  sufficient,  but  when  service  is  required  to  be  made 
a  specified  time  before  a  future  act  or  date,  the  mailing  must 
be  done  double  the  time  so  required  (except  in  case  of  notice 
of  trial),  including  the  day  of  service.  If  the  effect  of  service 
by  mail  will  be  to  fix  a  time  within  which  the  adverse  party  may 
do  an  act,  the  time  so  allowed  is  double  the  time  allowed  in 
case  of  personal  service.^ 

■41.  Time  of  deposit.] — The  person  making  service  by  mail 
fulfills  his  duty  by  making  the  deposit  within  the  time  limited, 
even  though  the  mail  for  the  day  may  have  gone.* 

'  GafEney  «.  Bigelow,  2  Abi.  W.  O.,  311;  rev'g  48  Scm.  Pr.,  475. 

'Likens  «.  McCormick,  39  Wise,  313,  holding  summons  and  complaint 
mailed  to  C.  H.  &  L.  J.  McCormick,  not  served  on  either. 

^  Compare  U.  S.  Nat'l  Bank  «.  Burton  &  Sowles  (Ft,  May,  1886),  5  East- 
ern Sep.,  253  (notice  of  protest  for  firm,  addressed  with  individual  names  of 
the  two  partners,  held  sv&cient). 

■*  N.  T.  Code  Civ.  Pro.,  §  801.  See,  also,  Greenwich  Bank  i>.  De  Groot,  7 
Hun,  210;  Wynen  v.  Schappert,  6  Daly,  558  (Government  letter  box  case;  but 
not  applicable  to  service  of  legal  papers). 

5  N.  T.  Code  Civ.  Pro.,  §  798. 

So  if  an  order  awarding  costs  to  be  paid  in  ten  days,  or  not  fixing  the  time, 
in  consequence  of  which  the  statutory,  ten  days  applies,  is  served  by  mail,  the 
other  party  has  20  days  in  which  to  pay.  "WeUman  v.  Frost,  38  Bun,  389, 
390. 

'  EUiott  V.  Kennedy,  26  How.  Pr.,  422. 

Contra,  Green  ».  Warren,  14  nun,  434  (holding  that  where  defendant  de- 
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It  was  formerly  considered  that  mailing  meant  getting  into 
the  mail ;  it  is  now  understood  that  deposit  in  the  post  office 
within  the  time  is  enough. 

Hence  a  post  mark  as  of  a  later  day  is  not  evidence  that 
the  paper  was  not  duly  mailed ;  ^  and  delays  and  miscarriages 
of  the  mail  do  not  prejudice  the  one  making  the  service.^ 

42.  Requirements  to  he  st/rictly  observed.'] — It  is  not  to  be 
forgotten  that  to  take  advantage  of  the  mailing  as  service  irre- 
spective of  whether  the  person  addressed  received  the  paper, 
all  the  requirements  prescribed  must  be  strictly  fulfilled.^ 

VI.  PROOF  OF  SERVICE. 

43.  Mode.] — Proof  of  service  may  be  made  by  Admission, 
Seturn,  or  Affidamit.  The  requisites  of  the  two  former  have 
been  already  stated.* 

Service  by  an  officer,  made  out  of  his  bailiwick  or  district,^ 
or  of  process  of  a  court  of  another  State,^  cannot  be  proved  by 
his  return ;  but  his  affidavit  should  be  taken. 

If  service  was  made  by  a  person  competent  to  serve,  proof 
may  be  made  by  the  affidavit  of  a  competent  witness,  thoiigh 
he  might  not  have  been  competent  to  make  the  service.' 

44.  Allegations  in  affidavit. — Mode.] — An  affidavit  of 
service  should  state  the  mode  of  making  it.  It  is  not  enough 
to  say  that  service  was  duly  made.^ 

Thus  an  affidavit  of  service,  made  on  a  person  in  the  attor- 

posited  a  frivolous  demurrer  in  the  proper  office  at  an  hour  of  the  last  day,  in- 
tentionally so  late  as  not  to  leave  by  the  first  mail  the  following  morning, 
either  the  service  was  irregular,  or  if  not,  the  judgment  should  not  be  vacated, 
because  the  defendant  was  not  prejudiced.  This  decision  is  sustainable  on  the 
latter  ground). 

'Id. 

«  Anon.,  1  mil,  317;  Radcliffi  v.  Van  Benthuysen,  3  How.  Pr.,  67. 

'  Anon.,  1  Hill,  317;  PoUerd  v.  Wegener,  13  Wiac,  569;  Boyland  v.  Boy- 
land,  18  III,  551. 

*  Admissions,  p.  19  of  this  Vol. ;  Rbtukns,  p.  393  {above). 

5  Farmers'  Loan  &  Trust  Co.  e.  Dickson,  9  Abb.  Pr.,  61;  s.  c,  17  How. 
Pr.,  477. 

«  Thurston  v.  King,  1  Abb.  Pr.,  136;  Morrell  v.  Kimball,  4  id.,  353. 
'  See  paragraph  3  {aiom). 

•  See  authorities  collected  xmder  the  head  of  Returns,  p.  393  of  this  Vol. 
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ney's  office,  must  state  some  relation  between  him  and  the  at- 
torney, such  as  that  he  was  the  attorney's  clerk  ^  or  the  person 
in  charge  of  the  office. 

It  need  not  state  his  name,"  but  must  state  that  he  was  at 
the  time  in  the  office.^ 

So  an  affidavit  to  leaving  the  paper  in  a  conspicuous  place 
in  the  office  must  state  that  no  one  was  there.^ 

Saying  that  there  was  no  person  in  the  "front  room," 
where  the  paper  is  stated  to  have  been  left,  is  not  sufficient,  for 
it  does  not  show  the  absence  of  the  attorney  from  the  office.' 

If  mailed,  the  manner  of  inclosing  and  mailing  should  be 
stated,  and  the  address.* 

45.  PlaceJ] — To  make  "proof"  of  service,  the  place  of 
delivering  the  paper,  as  well  as  the  time,  should  be  stated  in 
the  affidavit.'  Where  personal  service  is  alleged,  stating  that 
it  was  in  a  specified  town  or  village  is  enough,^  if  there  is  no 
more  specific  requirement  in  the  statute  or  rule,  but  the  better 
practice  is  to  state  precise  location,  as  by  street  and  number,  as 
the  practice  requires  in  case  of  summons. 

46.  iThdvreot  proof  of  service.'] — "Where  the  affidavit  of  the 
person  making  the  service  cannot  be  had,  as,  for  instance, 
where,  during  delay  before  making  it,  he  has  died,  the  court 
will  act  on  secondary  evidence  presented  by  affidavit,  if  it  be 


'  Eathbone®.  Blackford,  1  Gai.,  343;  s.  c,  Col.  &  C.  Cos.,  360. 
=  Tremper  v.  "Wright,  2  Gai.,  101. 

*  Paddock  ®.  Beebee,  2  Johns.  Gas.,  117;  b.  c,  Col.  &  C.  Cos.,  135;  Jack- 
son V.  Giles,  3  Gai.,  88;  s.  c,  Col.  &  G.  Cos.,  442. 

*  Jackson  ®.  Gardner,  2  Gai.,  95;  b.  c.  Col.  &  G.  Gas.,  359;  Campbell  v. 
Spencer,  1  Mow.  Pr.,  97. 

••  Dalzell  V.  Superior  Ct.,  67  Gal.,  453;  b.  c,  n Padf.  Rep.,  910. 

'  In  Chalmers  ».  Wright,  5  Bobt.,  713,  omission  to  specify  place  of  resi- 
dence of  the  addressee  was  held  a  defect  in  proof  of  service  of  notice  of  fore- 
closure by  advertisement. 

So  it  was  held  that  to  allege  generally,  in  the  words  of  the  statute,  that  the 
paper  was  "  properly  folded  and  directed,"  was  not  enough. 

''  The  reason  is  that  the  place  is  one  of  the  circumstances  necessary  to  give 
certainty  to  the  evidence.  If  the  service  is  proved  by  return,  the  presumption 
of  performance  of  official  will  supply  the  omission,  unless  jurisdiction  of  a 
court  or  officer  of  limited  jurisdiction  depends  on  it.     See  p.  398  of  this  Vol. 

8  See  p.  398  of  this  Vol.,  note  3. 
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sucli  as  if  presented  on  a  trial  at  common  law  would  be  satis- 
factory.^ 

Proof  that  a  notice,  shown  to  have  actually  come  to  the 
hands  of  the  person  served,  was  sent  by  mail  in  time  to  have 
reached  him  seasonably  by  the  usual  course  of  the  mail,  is  not 
enough  to  show  that  it  did  reach  him  seasonably.' 

47.  Disproving  service.] — Admissions,^  affidavits,*  and  re- 
turns ^  of  service  may  be  contradicted,  but  clear  proof  is  usual- 
ly required  in' contradiction,  it  being  considered  that  the  act, 
alleged  to  have  been  done  and  supported  by  proof  in  the  course 
of  professional  duty,  is  not  to  be  lightly  impeached.^ 


'  As  to  deceased  attorney's  register  and  official  papers,  see  Livingston  o. 
Arnoux,  56  J^.  ¥.,  507,  affi'g  15  Ahb.Pr.,  N.  S.,  158;  Leiand  v.  Cameron,  81 
N.  T.,  115;  and  as  to  proof  by  combining  tlie  testimony  of  two  witnesses. 
Mayor  «.  Second  Ave.  R.  R.  Co.,  103  N.  T.,  573,  and  cases  there  cited. 

Where  the  clerk  who  made  the  service  had  left  the  State,  a  memorandum 
by  him,  and  an  affidavit  of  information  derived  from  him,  made  by  the  attor- 
ney, were  received  as  proof.  Jackson  v.  Howd,  3  Oai.,  131;  s.  c.  Col.  <&  0. 
Cas.,  474. 

Where  the  affidavits  were  conflicting,  an  entry  in  the  attorney's  register, 
sworn  to  have  been  made  on  the  day  of  service,  was  held  conclusive.  Savage 
V.  Carpenter,  3  How.  Pr.,  169. 

Affidavit  of  service  of  a  notice  is  competent  secondary  evidence  "  on  the 
trial  of  an  action."  If.  T.  Code  Civ.  Pro.,  §937.  Not  competent  primary 
evidence  on  a  trial.     People  ex  rel.  Vogler  «.  Walsh,  87  N.  Y.,  481. 

'  Melvin  v.  Purdy,  17  N.  J.  L.  (3  Harr. ),  163,  denying  motion  f oimded  on 
such  service  of  notice  to  sheriff  of  motion  to  amerce  him  for  not  executing 
writ. 

As  to  the  presumptions  of  receipt  of  a  paper  sent  by  mail,  in  absence  of  any 
statute  or  rule  of  court,  see  Stafford  v.  Cole,  1  Johns.  Cas.,  413;  s.  c,  Col.  & 
O.  Cos.,  110;  Clark  v.  McFarland,  lOWend.,  634;  Abi.  Tr.  Brief,  XIII,  Mail- 
ing. 

Where  service  of  a  paper  on  an  attorney  was  not  properly  made,  circum- 
stances uncontradicted,  inducing  a  belief  that  it  was  received,  were  treated  as 
sufficient  proof.     Anonymous,  3  Cai.,  384. 

In  Clark  v.  McFarland,  10  Wend.,  634,  proof  that  the  packet  containing  a 
plea  was  taken  from  the  post  office  by  the  attorney,  before  default,  but  imme- 
diately returned  to  the  post  office  on  observing  that  it  contained  law  papers 
(there  being  no  express  sanction  for  service  by  mail),  was  held  sufficient  to  ren- 
der a  subsequent  judgment  by  default,  for  want  of  service  of  the  plea,  irregu- 
lar. 

'  Sogers  «.  Schmersahl,  3  Supm.  Ot.  (T.  &  C),  668  (date  of  admission  shown 
to  be  premature). 

'  Annis  «.  Upton,  66  Ba/rh.,  370,  requiring  positive  evidence  or  the  most 
convincing  circumstances  in  disproof,     s.  P.,  Oliver  «.  Town,  38  Wise.,  338. 
'  Campbell  v.  Self,  3  Eow.  Pr.,  85. 

«  To  meet  a  positive  denial  that  a  paper  was  received,  the  affidavit  in  reply 
must  state  time  and  manujer  of  service,  so  that  an  indictment  for  perjury  can  be 
maintained,  if  not  true.    Van  Wyck  v.  Reid,  10  Eow.  Pr.,  366. 
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VII.    DEFECTIVB  SEBVICE  AND  REMEDIES  THEREFOR. 

48.  Approximate  service.] — If  timely  service  in  either  of 
these  modes  is  impracticable,  the  best  mode  that  seems  prac- 
ticable should  be  pursued  and  followed  by  formal  service  the 
next  day,  coupled  with  notice  of  the  circumstances,*  and  it  will 
then  be  for  the  court  to  say  whether  the  case  is  one  in  which  the 
prescribed  mode  of  service  is  absolutely  indispensable,  and  if 
not,  whether  the  circumstances  of  delay  till  the  last  moment 
preclude  discretionary  relief. 

49.  Defective  service.'] — Retaining  a  paper  irregularly  served, 
and  acting  on  it  as  if  regular,  waives  the  objection,  even  though 
the  objection,  if  properly  taken,  would  entirely  vitiate  the 
service.** 

If  notice  is  served  on  the  wrong  person,  so  that  it  is  no 
service,  return  of  the  paper  is  not  necessary,  even  though  he 
was  the  party  and  might  have  been  affected  by  service  on  his 
attorney,  and  omission  to  return  does  not  estop  the  party  from 
objecting  that  the  statute  was  not  complied  witli,^  unless  there 
are  other  circumstances  of  equitable  estoppel  or  waiver,  or 
appealing  to  the  discretion  of  the  court. 

50.  Jietiirning.] — A  party  or  attorney  declining  to  receive 
service  of  a  paper  presented  to  him,  should  return  it  promptly 
to  the  one  by  whom  it  is  served. 

If  there  is  no  attorney's  name  on  the  papers  it  is  to  be 
returned  to  the  party.  If  the  party  is  a  municipal  corporation, 
having  a  counsel  under  statute,  it  should  be  returned  to  him.* 

In  the  absence  of  any  circumstances  indicating  waiver, 
return  during  the  same  day  is  sufficient ;  °  longer  delay  may  be 

'  As,  for  instance,  in  Falconer  v.  Ucoppell,  3  Code  B.,  71. 

'  Georgia  Lumber  Co.  ■».  Strong,  3  How.  Pr.,  246. 

^  Purvis  v.  Gray,  39  How.  Pr.,  1  (offer  to  allow  a  judgment  to  be  corrected 
served  (by  plaintiff)  on  the  appellant  personally,  instead  of  on  his  attorney. 
The  reason  is  that  service  on  the  wrong  person  is  void).  Service  on  the  right 
person  in  a  wrong  manner  is  usually  only  irregular.  In  either  case  the  defect 
may  be  waived. 

«  Taylor  ».  Mayor,  &c.,  of  N.  Y.,  11  Abb.  Pr.,  255. 

'  McGown  V.  Leavenworth,  2  E.  B.  Smith,  24  (answer  retiuned  witUn  two 
hours  after  its  receipt  by  the  plaintiff's  attorney.    Within  20  days  an  amend- 


COMMON  FORMS.— XXI.  SERVICE  AND  PROOF  THEREOF.      427 

fatal.  Taking  an  advantage  by  the  service — such  as  receiving 
costs  with  an  answer  allowed  to  be  served  on  payment  of  costs, 
and  returning  the  answer  without  the  costs — deprives  the  return 
of  the  paper  of  its  intended  eflfect.^ 

•'>1-  —  objections.] — If  the  service  is  in  season  and  the 
return  is  on  the  ground  of  irregularity,  the  objections  must  be 
distinctly  specified,^  and  the  only  safe  practice  is  to  specify  them 
in  writing,  for  which  purpose  a  brief  indorsement  upon  the 
paper  is  sufficient.* 

So  if  a  service  is  too  late,  the  better  practice  is  to  return  the 
paper  specifying  the  objection,  rather  than  silently  disregard  it. 

52,  Re-serving  returned, paper.] — As  a  waiver  of  service,  or 
an  assent  to  the  justice  of  the  objection,  has,  under  some  cir- 
cumstances, been  inferred  from  silence  on  receiving  a  paper 
thus  returned,  the  safer  practice  for  the  attorney  to  whom  a 
paper  is  returned  is  immediately  to  re-serve  the  paper,  with 
notice  that  the  service  first  made  is  insisted  on ;  but  so  doing 
does  not  make  it  necessary  to  return  the  paper  again.^ 

Nor  does  the  acceptance  of  the  paper  on  such  re-service  by 
the  attorney's  clerk,  in  ignorance  of  the  fact  that  his  principal 
had  rejected  it  because  the  original  came  too  late,  waive  the 
defect.^ 

53.  Motion  to  detemdne  disputed  service.] — If  any  substan- 
tial right  of  a  party  is  afEected  by  the  question  as  to  the 
regularity  of  service,  or  may  be  prejudiced  by  consequent 
proceedings,  a  motion  may  be  made  on  the  one  hand  to  compel 
the  party  who  has  refused   to  receive  the  paper,  to  accept 

ed  answer  was  served,  which  was  also  refused.  Defendant  having  placed  the 
cause  on  the  calendar,  plaintiff's  motion  to  strike  out  was  granted.  Order 
affirmed). 

'  Hoxie  ■».  Scott,  Olarke,  457. 

'  Chemung  Canal  Bk.  v.  Judson,  10  How.  Pr.,  133,  holding  that  a  mere  ob- 
jection of  irregularity  and  that  the  service  was  not  in  compliance  with  a 
specified  section  of  the  Code,  is  not  enough. 

°  In  Jacobs  o.  Marshall,  6  Buear,  689,  an  oral  statement  to  the  messenger 
making  the  service  was  held  suificient,  on  the  ground  that  he  who  is  employed 
to  make  the  service  is  competent  to  receive  the  reasons  for  its  rejection. 

*  Jacobs  9.  Marshall,  6  Buer,  689. 

'  O'Brien  v.  Catlin,  1  Code  B.,  N.  8.,  373. 
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service  or  declare  the  service  already  made  good,*  or,  on  the 
other  hand,  to  strike  out  or  set  aside  the  paper  claimed  to  have 
been  duly  served,  or  set  aside  the  service.' 

54.  Melief  against  illegal  service.] — Service  effected  in  a 
civil  action  by  wrongfully  entering  the  house  of  the  person  to 
be  served — as  where  a  daughter  having  the  key  of  her  mother's 
house  let  herself  in  with  it  without  permission,  in  order  to  ef- 
fect service  of  an  order  to  submit  to  examination  in  an  action 
pending  between  them — the  court  will  set  aside  on  motion,  with 
costs.'  So  if  service  is  effected  by  fraud,  or  in  violation  of 
privilege.     But  the  application  must  be  promptly  made.* 


FORMS. 

194.  AffidaTit  of  service  on  a  party  or     199.  —  of  seeing  service  made  by  aper- 

attorney  of  a  paper  other  than  son  who  has  since  disappeared, 

process.  200.  —  of  serTJce  such  as  to  make  dis- 

195.  Another  form — service  on  many  obedience  a  contempt. 

persons.  201.  Order  extending  time  for  service. 

196.  Affidavit  of  service  through  the     202.  Notice  indorsed  on  paper  returned. 

post  ofiice.  203.  Notice  with  paper  re-served  when 

197. on  attorney.  returned. 

198. on  sheriff  or  coroner. 

Form  No.  194, 

Affidavit  of  service  on  a  party  or  attorney  of  a  paper  other  than 

process.' 

\_Title  of  court  a/nd  cause.] 
[  Venue^ 

M.  N.,  being  duly  sworn,  says  that  [he  is  clerk  in  the  office 

1  Pattison  «.  O'Connor,  23  Hun,  307. 

'  Fredericks  v.  Taylor,  52  N.  T.,  596;  s.  c,  14  Abb.  Pr.,  JSf.  8.,  77. 

»  Mason  V  Libbey,  1  Abb.  W.  C,  354  &  cas.  cit.;  s.  c,  51  Sow.  Pr.,  436. 

*  Pollard  V.  Union  Pacific  R.  E.  Co.,  7  Abb.  Pr.,  M.  8.,  70. 


*  See  paragraphs  10-27,  pp.  407-  When  this  Form  is  used  for  any 

417  (above),  as  to  service  upon  a  party,  other  process,  such  as  order  to  show 

attorney  or  counsel.     See  paragraphs  cause  on  original  petition,  or  against 

1-9,  pp.  404-407  {above),  as  to  mode  of  one  not  a  party  to  an  action  in  which 

service;  and  see  paragraphs  43^7  pp.  he  is  required  to  show  cause,  it  is  well 

433-425  (above),  as  to  proof  of  service,  to  add  at  the  end,  in  analogy  to  the 

The  form  for  service  of  summons  is  requirement   applicable  to  summons 

given  with  Stimmons.  (M.  T.  Oen.  Rule  No.  18,  of  1884) : 
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of  the  plaintiff's  attorney  herein,  and  that^]*  on  tlie  day  of 
,  at  ^  [ISC.  Y.,]  he  served  the  [designating paper],  hereto 
annexed  [w,  a  copy  of  which  is  hereto  annexed],  on  Y.  Z.,t 
[known  to  him  to  be  one  of  the  defendants  herein  2],  by  de- 
livering the  same  [or,  a  copy  thereof]  to  him  personally,  and 
leaving  the  same  with  him. 

[Jurat]  [Signature.] 

Form  No.  195. 

Another  form — service  on  many  persons.* 

[As  in  preceding  Form  to  *  continuing]  at  the  time[s] 
and  the  place[8]  and  in  the  manner  hereinafter  stated,  he  served 
the  [name  of  paper]  hereto  annexed  [or,  a  copy  of  which  is 
hereto  annexed],  to  wit:   on    D".  Y.,  at  ,  JS".  Y.,  on  the 

day  of  ,  18     ;   on  W.  X.,  at  ,  N.  Y.,  on  the 

day  of  ,  18     ;  on  Y.  Z ,  at  _        ,  N.  Y.,  on  the 

day  of  ,  18     ;  by  [cfec,  concluding  as  in  the  preceding 

Form,  or  as  in  allegation  of  service  ly  modi  in  the  next  Form 
{belowyi. 

Form  No.  196. 
Affidavit  of  seirvice  through  the  post  office.'' 

[Title  of  court  and  cause.] 
[  Venue.] 

M.  JS".,^  being  duly  sworn,  says,  that  he  is  [the  .managing 
clerk  of  J  the  attorney  for  the  above-named  ,  and  [said 

attorney  ^  ]  resides  at  That  on  the        day  of  , 

18      ,  deponent  served  the  [designating paper''],  of  which  the 
annexed  is  a  copy,  upon  Q.  R.,  the  attorney  for  plaintiff  in  this 

"  Deponent  at  that  time  was  more  People  ex.  rel.  Kenyon  «.  Sutherland, 

than  twenty-one  years  of  age  [or,  j/tog,  %1  N.  T.,  1;  rev'gl6^M»,  192.     See 

state  age,  showing  it  to  haw  been  not  note  5,  p.  428  (above). 

less  than  18],  and  knew  the  person  so         ^  See,  generally,  paragraphs  34-43, 

served  to  be  the  person  mentioned  pp.  420--423  (above),  as  to  service  by 

and  described  in  said  [order]  as  re-  mail. 

quired  thereby  to  show  cause.  '  Disqualification  to  make  personal 

'  An  omission  of  this  clause  does  service,  was  held  not  necessarily  a  dis- 

not  necessarily  vitiate.    See  paragraph  (jualiflcation  to  make  this  affidavit, 

3,  p.  404  (above).  in  Sharp  v.  Daugney,  33  Cal.,  505. 

'  This  is  not  necessary  when  the         *  See  paragraph  34,  p.  430  (above). 
proof  of  service  is  not  relied  on  as         ■■  Orders  to  show  cause  directing 

foundation  for  a  proceeding  for  con-  service  within  a  fixed  time  are  not 

tempt.  servable  by  mail.    See  Motions,  para- 

»  This  mode  of  stating  service  on  a  graph  114,  p.  165,  of  this  Volume, 
niunber  of  persons  is  sustained  ia 
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action  [or,  upon  the  above-named  A.  B.],  by  depositing  the 
same,  properly  inclosed  in  a  securely  closed  and  duly '  post-paid 
wrapper,^  in  the  post  office '  at  [residence  of  attorney  or  party 
making  service]  aforesaid,  before  o'clock,     m.,^  directed  to 

Q.  E.,  at  ,  county,  N.  T.,'  that  being  the  ad- 

dress within  the  State  designated  by  him  for  that  purpose 
upon  the  preceding  papers  in  the  action,  [or,  he  having  made 
no  designation  upon  the  preceding  papers  in  the  action  of  an 
address  at  which  papers  therein  are  to  be  served,  and  that  then 
being  his  place  of  residence, — or,  the  place  where  he  then  kept 
an  office,]  between  which  places  there  then  was  a  regular  com- 
munication by  mail.' 

[Siffnaiure.} 
[Jurat.] 

Form  No.  197. 
Affidavit  of  service  on  attorney.'' 

[As  in  Form  Wo.  194,  to  the  f,  continuing]  the  attorney 
for  the  [defendant]  herein,  by  delivering  the  same  to  him  per- 
sonally, at  No.  ,  street,^  in  ,  and  leaving  the 
same  with  him. 

[Or,  ifiy  lea/ving  at  residence,  say:]  by  leaving  the  same  at 
the  residence  of  the  said  O.  P.,  at  No.         ,  street,  in  the 

city  of  ,  with  a  person  of  suitable  age  and  discretion, 

namely  [the  wife  of  said  O.  P.],  this  deponent  having  immedi- 
ately theretofore  called  at  the  office  of  the  said  O.  P.,  at  No. 
,  street,  in  the  said  city,  in  order  to  serve  the  same, 

and  such  office  not  being  then  open  ^  so  as  to  admit  of  such 
service,  and  there  being  no  office  letter-box  there." 

[Or,  if  on  a  cleric  or  person  in  cha/rge,^^  say:]  by  delivering 
the  same  to  a  clerk  of  the  said  O.  P.,  at  his  office  [or,  to  a  per- 
son having  charge  of  his  office],  at  No.  ,  street,  in 

'  The  words  "  in  a  securely  closed  sential  under  the  statute.  Sharp  v. 
and  duly"  are  not  usual  except  in  affl-  Daugney,  33  CaZ.,  505.  See  also  para- 
davits  of  mailing  summons,  &c.,  but  graph  34,  p.  420  (above). 
are  inserted  here  in  deference  to  the  '  See,  generally,  paragraphs  29-33, 
ruling  in  Chalmers®.  Wright,  5 ifo6«.,  pp.  418--420  (above),  as  to  service  at 
713.    (Foreclosure  by  advertisement.)  the  office  or  residence  of  an  attorney. 

^  See  paragraph  35,  p.  431  (above).  '  See  paragraphs  39  and  45,  pp. 

*  It  is  not  necessary  to  say  United  418,  434  (above). 

States  post  office.     Sharp  v.  Daugney,  "  See  para^aph  81,  p.  419  (above). 

33  Cal.,  505.  '»  The  mention  of  there  being  no 

*  See  paragraph  41,  p.  433  (a^ove).  letter-box  is  because    that   mode  of 
'  See  paragraphs  84  and  38,  pp.  430,  service  is  given  preference  by  JV.  T 

433  (above).  Code  Civ.  Pro.,  §  797. 

'  The  allegation  of  commimication        "  See  para^aph  30,  p.  418  (above). 
by  maU,  though  stm  usual,  is  not  es- 
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,  and  leaving  the  same  -witli  him,  the  said  O.  P.  being 
absent  at  the  time. 

\_0r,  if  left  in  a  conspicuous  place  in  the  office,^  say]  by 
leaving  the  same  in  a  conspicuous  place  [upon  the  principal  ta- 
ble] in  the  office  of  the  said  O.  P.,  at  No.  ,  street,  in 
;  at  ,  M.,'*  there  being,  at  that  time,  no  person  but 
deponent  in  said  office,  but  the  deponent  finding  the  door  open 
so  as  to  admit  such  service. 

\_0r,  if  in  office  letter-hox^  say:]  by  depositing  the  same,  in- 
closed in  a  sealed  wrapper,  directed  to  said  ,  in  his  office 
letter-box,  at  the  door  of  his  office,  No.  ,  street,  in  the 
city  of  ,  there  being  no  person  in  charge  of  his  office 
[and  his  office  being  closed  ^]. 

[Or,  ifh/  mail,  as  in  Form  196  [ahove).] 

[Jurat.]  [Signature.] 


Form  No.  198. 
AfS.davit  of  service  on  sheriff  or  coroner.' 

[As  in  Form  No.  194,  to  the  f ,  contvnuing]  between  the 
hours  of  and  ,  by  delivering  the  same  to,  and  leav- 

ing the  same  with  [M.  N.,  under  sheriff,  or,  deputy  sheriff  in 
charge],  at  the  office  of  said  sheriff,  in  the  city  hall,  in  , 

[or,  No.     ,  street,  in  ,]  [that  being  the  place  desig- 

nated by  him  by  notice  filed  in  the  office  of  the  clerk  of 
county  °J. 

Form  No,  199. 

Affidavit  of  seeing  service  made  by  a  person  who  has  since 
disappeared.'' 

[Title  of  the  cause.]  " 

[  Venue.] 

A.  B.,  of  ,  being  duly  sworn,  says  that  he  was  present 

on  the  day  of  ,18,'  and  did  see  C.  D.,  of  , 

'  See  paragraph  33,  p.  419  {above).  ^  This  clause   is    not  essential  in 

■  A  time  between  6  a.  m.  and  9  p.  case  of  summons  in   an   action  for 

M.     See  paragraph  33,  p.  419  {abom).    '  escape.    Dunford  v.  Weaver,  84  N. 

5  See  paragraph  31,  p.  419  {above).  T.,  448,  affl'g  31  Eun,  349;  Sher- 
^  This  is  to  be  inserted  or  omitted    man   v.    Conner,    16   Abb.    Pr.,  N. 

according  to  the  fact.  8.,  S96, 

'  As  to  coroner,  see  Manning,  Bow-  '  From  3  Newl.  Oh.  Pr.,  334.    See 

man  &  Co.  v.  Keenan,  73  N.  T.,  45,  paragraph  46,  p.  434  {above),  as  to  m- 

afl5'g  9  Hun,  686.  direct  proof   of   service   in   such   a 

As  to  service  on  the  clerk  of  court,  case. 

see  paragraph  38,  p.  417  {above). 
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personally  serve  Y.  Z.,  [to  deponent  known  to  be]  tlie  defendant 
in  this  cause,  with  a  [designate  ]pa{per\  of  which  a  copy  is  here- 
to annexed,  by  delivering  the  same  to  the  said  Y.  Z.,  and  leav- 
ing the  same  with  him;  and  this  deponent  further  says  that  he, 
this  deponent,  has  diligently  and  strictly  inquired  after  the  said 
C.  D.,  in  order  that  he  might  prove  the  service  of  the  said 
,  but  this  deponent  has  not  been  able  to  get  any  other 
intelligence  of  him,  but  that  he  is  either  dead  or  has  absconded, 
60  that  he  cannot  be  found. 

\JuratI\  [Signature.] 


Form  No.  200. 
Affidavit  of  service  such,  as  to  make  disobedience  a  contempt.  ^ 

[If  a  judge's  order,  add  to  Form  No.  194,  at  end,]  and  at 
the  same  time  deponent  exhibited  to  him  the  [annexed]  origi- 
nal order,  with  the  signature  of  Mr.  Justice  J.  K.  affixed  there- 
to. 

[Or  if  a  court  order]  and  at  the  same  time  deponent  ex- 
hibited to  him  a  true  copy  of  said  order,  duly  certified  at  the 
foot  thereof  by  C.  L.,  clerk  of  this  court  [or,  of  the  county  of 
],  in  whose  office  said  order  had  been  duly  entered. 

Form  No.  201. 
Order  extending  time  for  service. 

[Name  of  Court: — or,  if  a  court  order: — At  a  Special  Term, 

c&c,  as  i7i  Form 
No.  74,  p.  283.] 
\_Title  of  cause.] 

On  reading  [and  filing]  the  affidavit  of  A.  B.,  verified  the 
day  of  J  18     5  by  which  it  satisfactorily  appears  to 

me  [or,  if  a  cov/rt  order,  to  the  court]  that  diligent  efforts  have 
been  made  to  serve  the  herein  on  without  suc- 

cess [and  that  the  return  day  of  has  been  adjourned  to 

the        day  of  ,  18     ] : 

Okdeekd,  that  the  time  of  the  said  A.  B.,  to  serve  said  Y.  Z., 
with  said        ,  be  hereby  extended  to  and  including  the 
day  of  ,  18      . 

[AuthenticatMm,  c&c,  as  in  Form  No.  88,^.  291  {above).] 

'  See  paragraph.  5,  p.  406  (above). 
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Form  No.  202. 
Notice    indorsed    ou  paper  returned.^ 

The  within  [notice  of  appeal]  is  hereby  returned  to  you  for 
the  reason  that  [state  reason,  for  instance,']  the  time  to  appeal 
has  expired  [or,  that  by  reason  of  the  great  lapse  of  time  since 
the  entry  of  said  order,  without  service  thereof  on  the  defend- 
ant's attorneys,  the  plaintiff  had  waived  and  lost  the  right  of 
opening  and  vacating  said  judgment  on  the  terms  and  condi- 
tions mentioned  in  said  order,  and  that  final  judgment  had  been 
entered  in  this  action]. 

[Date.]  [Signature  and  office  address  of.], 

Attorney  for 
[Address]  To  , 

Attorney  for 

Form  No.  203. 
Notice  with,  paper  re-served  when  returned.' 

Please  take  notice  that  I  hereby  re-serve  the  within 

returned  by  you,  and  shall  insist  on  the  original  service. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for 
[Address]  To  , 

Attorney  for 

'  For  another  form,  see  Chapter  on    a  paper  promptly  and  specifying  ob- 
Plbadings.    See  paragraphs  50  and    jections. 
51,  pp.  436, 437  {above),  as  to  returning         ^  See  paragraph  53,  p.  437  {above). 
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AKTIOLE    XXII. 
Stat    of    Pkoceedings. 

[The  practice  as  to  stays  in  general,  as  incidental  proceedings  in  the 
cause,  is  stated  here,  once  for  all,  reserving  however,  for  the  proper  place 
in  later  chapters,  the  forms  of  stays  of  a  particular  character  or  for  partic- 
ular purposes,  such  as  perpetual  stay  of  a  vexatious  action,  or  stays  upon 
appeal.] 

1.  Distinction  between  stay,  prohibit    19.  Stay  by  non-payment  of  costs,  or 

tion,'  and  injunction.  money  awarded  by  order. 

2.  Stay  not  an  extension.  20.  —  effect. 

■  3.  Not  granted  before  appearance.  21.  —  waiver. 
4.  Mode  of  obtaining. 

6.  —  in  what  court.  Forms. 
6.  Power  of  a  judge  out  of  court— «a        (204.)  Order  of  judge  staying  pro- 

parie.  ceedings  pending  motion. 

1.  Different  classes.  (206.)  Another: — shorter  Form. 

8.  Stay  for  purpose  of  motion.  (206.)  Order  of  court  or  judge  staying 

9.  On  appeal ;  special  proceedings.  proceedings  specifically. 

10.  Construction  of  a  stay.  (207.)  Clause  in  an  order  intended  to 

11.  Until  decision.  be  appealed  from,  allowing 

12.  Stay  until  further  order.  stay  pending  the  appeal. 

13.  Notice  of  stay.  (208.)  Notice  of  stay  by  non-payment 

14.  Disregarding  irregular  stay.  of    costs  or    other   money 
16.  Act  in  violation  of  stay.  awarded  by  order. 

16.  Compliance  with  irregular  stay.  (209.)  Notice  of  motion  to  vacate  stay 

17.  Vacating  a  stay.  of  proceedings. 

18.  Stay  pending  appeal  from  refusal  to        (210.)  Notice  of  motion  to  vacate  pro- 

stay,  ceedings  in  violation  of  stay. 

1.  Distinction  hetween  sta/y, prohibition,  mid  injunction.] — 
A  stay  must,  in  general,  be  sought  in  the  action,  and  from  the 
court  or  a  judge  of  the  court  *  the  proceedings  in  which  it  is 
sought  to  suspend.' 

The  Supreme  Court,  however,  have  power,  by  writ  of 
prohihition,  to  arrest  the  proceedings  of  an  inferior  tribunal  in 
excess  of  its  jurisdiction ;  and  by  statute  in  New  York,^  the 
general  term  have  the  same  power  over  a  judge  or  special  term. 
And  a  court  of  equity  may,  by  injunction,  forbid  a  party  from 

'  Or  a  judge  authorized  to  make  an  order  in  the  action.  See  Motions, 
pp.  131-134  of  this  Volume. 

2  Wood  V.  Swift,  81  If.  r.,  81 ;  Liftchild  v.  Smith,  7  BoM.,  306  (denying  a 
motion  to  compel  the  defendant  to  discontinue  an  action  brought  in  another 
court,  because  to  grant  the  motion  would  he  an  unjust  interference  with  the 
right  of  a  suitor  to  select  his  own  tribunal). 

s  iV:  Y.  Code  Civ.  Pro.,  §  3093. 
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proceeding  in  another  court.*    These  are  distinct  remedies  not 
sought  by  ordinary  motion.^ 

Defendants  seeking  a  stay  may,  however,  instead  of  bringing 
a  fresh  action,  put  in  an  answer  constituting  a  counter-claim, 
and  asking  an  injunction  as  affirmative  relief,  and  under  the 
New  York  statute,  in  such  case  a  preliminary  injunction  may  be 
granted  upon  the  answer  as  setting  np  a  counter-claim.* 

2.  Stay  not  am,  extension.'] — A  stay  of  proceedings  is  not 
necessarily  an  extension  of  the  time  of  the  party  obtaining  it. 
It  does  not  alone  prevent  the  lapse  of  time  from  putting  him 
in  default,  although  it  stops  his  adversary  from  proceeding  on 
his  default.* 

On  the  other  hand,  the  statutory  restriction  against  the 
allowance  of  ex  jpa/rte  stays  by  a  judge  out  of  court,  for  more 
than  20  days,  does  not  apply  to  orders  extending  the  time  of 
the  applicant  to  plead,  though  such  orders  may  have  the  effect 
to  delay  the  subsequent  proceedings  of  the  adverse  party.* 

3.  Wot  gra/tited  hefore  appearance.'] — A  defendant  who  has 
not  appeared  is  not  entitled  to  a  stay  of  proceedings,  nor  an 
extension  of  time  to  appear.^  But  the  court  has  power  to  grant  it. 

4.  Mode  of  obiaming.] — An  order  for  a  temporary  stay  is 

'  The  substantial  distinction  in  the  eflfect  of  these  two  remedies  is,  that 
prohibition  acts  upon  the  court,  the  injunction  on  the  party  only. 

«  See  Wood  v.  Swift,  81  M  T.,  31. 

^  IT.  Y.  Code  Oiv.  Pro.,  §  720.  Conl/ra,  under  the  California  Code,  Peter- 
son  «.  Weisbein,  San  Framiseo  Ohronide,  Aug.  26,  1886,  where  it  was  held 
that  a  motion  for  injunction  could  not  thus  anticipate  the  trial  of  the  merits 
of  the  cross-complaint. 

^  Piatt  «.  Townsend,  3  AVb.  Pf.,  9;  s.  c,  5  Dmr,  668  (holding  that  an  or- 
der for  a  bill  of  particulars,  although  accompanied  by  a  stay  of  proceedings, 
no  longer  operates  of  itself  to  enlarge  the  defendant's  time  to  plead.  Order 
vacating  the  judgment  reversed,  but  defenda,nt  allowed  to  answer).  For  this 
distinction  see  p.  81  of  this  Volume. 

'  White  V.  Angel,  3  Civ.  Pro.  JR.  {McOarty),  440  (county  court  case). 

'  Bragelman  v.  Berding,  15  Alh  Pr.,  N.  8.,  23.  The  reason  is  that  he 
should  acknowledge  the  jurisdiction  of  the  court  if  he  asks  its  indulgence. 

In  Bonnell  «.  Neely,  43  111.,  388,  it  was  held  that  a  statute  authorizing  "a 
party"  out  of  term,  intending  to  move  to  set  aside  or  quash  any  execution, 
replevin  bond,  or  other  proceeding,  to  apply  to  a  judge  at  his  chambers,  for 
an  order  staying  proceedings  as  preliminary  to  a  motion  to  be  made  in  term 
time  to  quash  the  same,  applies  only  to  "  a  party"  to  the  proceedings  soyght 
to  be  quashed,  and  not  for  instance  to  a  purchaser  of  the  premises  at  fore- 
closure sale.    Order  granting  stay  therefore  reversed. 
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obtained  by  applying  to  the  court  or  to  a  judge  thereof,  or  to  a 
couBty  judge,*  on  an  affidavit  stating  the  situation  of  the  cause, 
the  reason  why  a  stay  is  desired,  and  the  facts  which  render  it 
necessary  and  indicate  how  long  a  stay  will  probably  be 
required. 

If  the  cause  has  been  noticed  for  trial  at  circuit,  and 
application  is  not  made  in  time  to  serve  the  stay  ten  days 
before  the  circuit,  the  application  should  be  at  the  circuit,  or 
to  the  judge  appointed  to  hold  it,  as  another  judge  ought  under 
the  rule '  to  refuse  to  interfere ; '  for  after  a  cause  is  on  the 
calendar  and  noticed  for  trial,  it  is  deemed  under  the  control  of 
the  trial  court,  and  a  stay  obtained  from  another  judge  or 
branch  of  the  court  is  often  disregarded  by  the  former.* 

5.  ^  in  what  court.'] — If  the  stay  is  merely  to  endure  pend- 
ing some  event  in  the  same  or  another  action,  it  may  usually 
best  be  sought  by  motion  ;  if  a  perpetual  stay,  it  will  usually 
best  be  sought  by  action,  unless  it  be  founded  on  a  discharge  or 
other  judicial  decision,  or  clear  evidence  of  vexation,  and  does 
not  involve  questions  inappropriate  to  be  tried  on  affidavits, 
in  which  case  it  may  be  sought  by  motion.' 

The  motion  in  either  case  should  be  made  in  the  action 
which  it  is  sought  to  stay." 

Even  the  bringing  into  the  present  action,  of  the  party  who 
is  prosecuting  the  rival  adverse  action  against  the  same  defend- 
ant, does  not  make  it  proper,  in  an  ordinary  case,  to  grant  an 
order  in  the  present  action  enjoining  the  other  action  ;  but  the 
defendant  should  apply  for  a  stay  in  the  other  action.' 

Where,  however,  both  actions  are  pending  in  the  same 
court,  in   diflPerent   districts   or   departments,  the  court  may, 

'  See  pp.  131-134  of  this  Volume. 

'  N.  T.  Gen.  BuU  No.  87,  of  1884. 

3  Walsh  V.  Sun  Mut.  Ins.  Co.,  2  Bolt,  646 ;  s.  c,  17  Abb.  Pr.,  356.  As  to 
power,  however,  see  pp.  186  and  443  of  this  Volume. 

■"  Bank  of  Genesee  v.  Spencer,  15  Mow.  Pr.,  14.  See  Gregory  v.  Stout,  6  Hill, 
880;  Hasbrouck  ®.  Ehrich,  7^66.  Pr.,  76. 

'  On  this  question,  see  Watt  v.  Eogers,  2  Abb.  Pr.,  261,  and  N.  T.  &  Har- 
lem R.  B.  Co.  V.  Haws,  56  N.  T.,  175,  and  pp.  109-113  of  this  Volume. 

«  Dederick  v.  Hoysradt,  3  Code  E.,  86;  s.  c,  4  JEbw.  Pr.,  350. 

'  Wood  V.  Swift,  81  2f.  T.,  31  (conflicting  claims  to  recover  on  life  pol- 
icy). 
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acting  in  one  action,  stay  all  the  proceedings  before  it  in  an- 
other action,  though  this  power  is  to  be  exercised  only  in  ex- 
treme cases.* 

6.  Power  of  a  judge  out  of  courts—ex  ^arte.] — If  a  stay  of 
more  than  twenty  days  is  asked  from  a  judge,  instead  of  from 
the  court,  for  any  other  purpose  than  to  stay  proceedings  under 
an  order  or  judgment  appealed  from,  notice  of  application  must 
be  given  to  the  adversary,^  unless  there  is  some  special  pro- 
vision of  law  dispensing  with  notice  in  the  particular  case.'' 

The  twenty  days  limit  cannot  be  evaded  by  taking  succes- 
sive ex  parte  orders  to  continue  substantially  the  same  stay. 
After  one  such  order  a  prolongation  of  the  stay  must  be  sought 
on  notice.* 

But  in  the  New  York  Court  of  Appeals  either  of  the 
judges  may  make  orders  to  stay  proceedings,  which,  when 
served  with  papers  and  notices  of  motion,  shall  stay  the  proceed- 
ings according  to  the  terms  of  the  order.^  Any  order  may  be 
revoked  or  modified  by  the  judge  who  made  it ;  or,  in  case  of 
his  absence  or  inability  to  act,  by  either  of  the  other  judges.^ 

After  a  court  have  granted  one  stay,  application  to  a  judge, 
instead  of  the  court,  for  a  further  stay,  is  irregular.'' 

Judicial  sales  in  partition  and  foreclosure  cannot  be  stayed 
by  a  judge  out  of  court,  except  on  at  least  two  days'  notice.^ 

'  Erie  Ry.  Co.  v.  Ramsey,  45  N.  T.,  637;  PhcBnix  Foundiy^.  North  River 
Construction  Co.,  S3  Hun,  156. 

»  2>r.  Y.  Code  Civ.  Pro.,  §  775. 

'  The  principal  cases  of  express  statute  authority  under  the  N.  Y.  statutes, 
are  a  stay  pending  an  order  that  plaintiff's  attorney  in  ejectment  produce  his 
authority  (§  1513);  and  a  stay  to  give  opportunity  to  apply  for  the  removal 
of  a  cause  from  a  superior  city  court,  or  a  county  court,  to  the  Supreme  Court 
(§§  273,  277,  343). 

Security  for  costs.    Washbtu^e  «.  Langley,  16  Abb.  Pr.,  259. 

*  Marvin  ®.  Lewis,  13  Abb.  Pr.,  482,  holding  that  a  judge  out  of  court 
without  notice,  has  no  more  right  to  grant  two  successive  stays  of  20  days 
each,  than  one  of  40  days. 

^  Pule  16  (of  1884).  A  temporary  stay  of  a  remittitur  may  be  valid,  though 
not  accompanied  by  notice  of  motion.  Cushman  v.  Hatfield,  53  iV.  T.,  653; 
s.  c,  15  Abb.  Pr.,  if.  8.,  109. 

«  Pule  16  (of  1884). 

'  Stansbury  ».  Durell,  1  Johm.  Cos.,  396;  b.  c,  Ool.  &  0.  Cos.,  103.  Es- 
pecially if  conditions  imposed  by  the  court  have  not  yet  been  performed. 

8  N.  T.  Gen.  Pule  No.  67,  o/1884 

A  stay  in  violation  of  this  rule  may  be  disregarded.  Asinari  ».  Volkening, 
3  Abb.  N.  0.,  454. 
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7.  Different  classes.] — Applications  for  stay  are  usually 
either  (1)  Because  of  some  alleged  fault  or  irregularity  of  the 
adversary,  on  which  it  is  claimed  that  his  proceeding  should  be 
stopped,  at  least  until  he  corrects  it,  in  which  case  the  stay  is 
permanent  or  indefinite,  its  termination  commonly  being  con- 
tingent on  the  adversary's  correcting  his  course ; 

(2)  Because  the  applicant  desires  to  take  some  proceeding, 
or  secure  some  relief,  before  the  adversary  goes  further,  in 
which  case  a  stay  for  a  definite  period  is  sometimes  sufQcient, 
or 

(3)  Because  the  proceeding  is  so  clearly  futile  that  the  time 
of  the  court  and  the  applicant  ought  not  to  be  taken  up  with  it. 

In  the  first  class  of  cases  the  order  should  be  an  order  of 
court  made  on  notice ;  ^  but  an  order  to  show  cause,  with  stay 
meanwhile  (not  exceeding,  in  a  judge's  order,  20  days),  may  be 
taken,  instead  of  giving  the  ordinary  notice  of  motion. 

In  the  second  class  of  cases  a  stay  for  not  exceeding  20  days 
is  sometimes  sufiicient,  and  that  may  be  granted  out  of  court 
ex  parte  J  ^  but  such  an  order  may  be  vacated  without  notice,' 
and  therefore  a  notice  of  motion,  or  an  order  to  show  cause, 
with  a  stay  meanwhile,  is  often  the  safer  practice.* 

In  the  third  class  of  cases  the  stay  should  always  be  by  a 
court  order. 

8.  Stay  for  purpose  of  motion.] — A  stay  of  proceedings  for 
the  purpose  of  making  a  non-enumerated  motion  is  not  ef- 
fectual imtil  the  motion  papers  are  served.^  If  served  in  ad- 
vance of  them,  it  becomes  effectual  when  they  are  served.* 

'  Mitcliell ».  Hall,  7  How.  Pr.,  490  (saying  "  the  safest  and  best  practice  is 
to  make  it  an  order  of  court,  ■which  will  give  it  a  vitality  commensurate  with 
the  necessities  of  the  case") ;  Bank  of  Genesee  v.  Spencer,  15  How.  Pr.,  14 ; 
Den  V.  Matlock,  2  Harr.  {N.  J.),  -354  (where  the  court  declined  to  hear  a  mo- 
tion for  a  stay  without  notice). 

'  See,  for  instance,  Mitchell  v.  Hall,  7  How.  Pr.,  490  ;  Marvin  v.  Lewis,  12 
Abl.  Pr.,  483. 

=  See  p.  124  of  this  Volume. 

^  Sales  e.  Woodin,  8  How.  Pr.,  349. 

■^  Roosevelt «.  Pulton,  5  Gmu.,  438  ;  Sales  ».  Woodin,  8  How.  Pr.,  349. 

"  Mallorjr  V.  East  River  Ins.  Co.,  7  Hill,  193.  And  where  it  was  served 
on  the  sheriff,  and  contained  a  recital  that  a  motion  was  intended,  and  the 
motion  papers  were  served  next  day,  it  was  held  operative  on  the  sheriff  from 
the  time  of  its  service  on  him.    Lucas  v.  Alhee,  1  Den.,  666. 
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When  not  effectual  under  this  rule,  a  ministerial  officer,  on 
whom  it  is  thus  served,  may,  nevertheless,  properly  conform  to 
it,  and  refuse  to  proceed.^ 

9.  On  appeal;  special  proceedings.] — The  stay  of  proceed- 
ings effected  by  an  appeal,  or  ordered  by  the  court  pending 
appeal,  is  treated  in  connection  with  appeals. 

Stays  on  mandamus  and  in  proliibition  are  specially  regu- 
lated.* 

10.  Construction  of  a  stay.] — An  order  staying  proceedings 
does  not  forbid  applying  to  the  same  court  on  notice.^ 

An  order  staying  proceedings  is  reasonably  construed  with 
reference  to  the  stage  of  proceedings  at  which  it  is  granted, 
and  it  does  not  always  extend  to  all  possible  proceedings.  Thus, 
for  instance,  the  usual  stay  after  verdict  applies  only  to  the  ordi- 
nary proceedings  in  the  action  ;  and  does  not  have  the  effect  to 
forbid  the  party  stayed  from  obtaining  a  provisional  remedy.* 
But  it  does  prevent  serving  a  notice  intended  to  limit  the  right 
of  appeal.^ 

And  obtaining  an  order  permitting  the  filing  of  a  complaint 
nunc  pro  tunc  violates  a  stay  granted  pending  an  order  to  show 
cause  why  the  judgment  should  not  be  vacated  because  entered 
without  a  complaint.^ 

A  stay  to  enable  one  to  make  a  case  and  exceptions,  is  not 
a  stay  until  determination  of  the  exceptions.' 

'  Roosevelt  v.  Fulton,  5  Cow.,  438. 

'  N.  T.  Code  Civ.  Pro.,  §§  2089  and  2013  respectively. 

3  Thompson  ®.  Erie  Ry.  Co.  (No.  3),  9  Abh.  Pr.  (N.  8),  338  (overruling 
an  objection  that  the  defendants  have  no  right  to  make  this  motion — to  modi- 
fy the  order  herein  referred  to  and  change  the  place  of  trial — because  an 
order  for  discovery  had  been  granted,  not  complied  with  by  the  defendants, 
and  which  under'  Rule  17  operates  as  a  stay  of  all  other  proceedings). 

Compare  Wilkinson  v.  North  Rivej  Constr.  Co.,  66  How.  Pr.,  423,  holding 
an  order  forbidding  all  actions,  to  preclude  an  application  for  leave  to  sue. 

*  Lapeous  v.  Hart,  9  How.  Pr.,  541  (arrest  allowed). 

*  White  «.  Klinken,  16  Abb.  Pr.,  109  (holding  such  notice  a  nullity) ;  s.  p., 
Bfigley  v.  Smith,  3  8andf.,  651. 

So  serving  a  notice  of  trial  is  a  breach  of  an  injunction  staying  the  trial. 
Bird  «.  Brancker,  3  Sim.  cE  Stu.  186  ;  s.  p.,  Clark ».  Wood,  3  HaUt.  {N.  J.  Eq.), 
458. 

6  Ward  ».  Sands,  10  Abb.  N.  C,  60. 

'  Douglas  v.  H.aberstro,  10  Abb.  N.  C,  6  (allowing  a  motion  of  the  de- 
fendant to  amend  the  order  of  stay  so  as  to  make  it  until  the  determination  of 
the  exceptions). 
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A  etayof  a  party  does  not,  after  his  death,  stay  his  repre- 
sentative from  moving  to  continue  the  action.^ 

IS  or  is  a  stay  allowed  unnecessarily  to  vitiate  what  has  al- 
ready been  done  under  the  sanction  of  the  court,^  nor  sanction 
what  has  been  done  in  defiance  of  the  court.^ 

11.  —  unUl  decision.'] — A  stay  expressed  to  be  "  until  the 
decision  "  of  an  appeal,  or  until  the  decision  of  a  motion  (if  the 
motion  be  one  made  to  the  court,  and  therefore  requiring  entry 
of  an  order),  is  not  terminated  by  the  announcement  of  a 
decision,  but  continues  in  effect  until  entry  of  a  formal  judg- 
ment or  order  upon  the  decision.'' 

When  the  order  of  court  or  judgment  is  entered,  or  the 
judge's  order  is  made  in  such  case,  and  a  clause  giving  a  further 
stay  is  not  inserted  therein,  the  former  stay  ceases  without 
notice  being  given  to  the  party  who  relied  on  the  stay.' 

If  the  decision  contemplated  be  that  of  motion  made  before 
a  judge,  not  before  the  court,  and  therefore  not  requiring  entry 
of  an  order,  such  a  stay  is  terminated  by  the  making  of  the 
order.^ 

12.  —  until  further  order.'] — There  is  room  for  much 
uncertainty  about  the  meaning  of  a  direction  expressed  to  be 
"  until  the  further  order "  of  the  court.     This  expression  is 

'  Matter  of  Bainbridge,  67  Ba/i'b.,  393  ;  mem.  s.  c,  4  Hun,  674  (hence,  not- 
withstanding the  stay,  such  motion  not  having  been  made  within  a  year,  an 
order  granting  an  application  of  the  personal  representatives  to  revive,  was 
reversed). 

«  Reida  Lindsejr,  104  Penn.  St..  156  ;  s.  c,  15  Weekly  JV.  of  Cos.,  134,  hold- 
ing that  it  does  not  impair  a  levy,  even  though  the  order  does  not  expressly 
continue  the  lien. 

*  The  better  opinion  is  that  a  stay  of  the  enforcement  of  a  judgment, 
though  it  prevents  steps  to  carry  it  into  execution,  does  not  hinder  the  court 
from  punishing  a  previous  disobedience.  Sixth  Av.  R.  R.  Co.  v.  Gilbert  Elev. 
R.  R.  Co.,71iV.  r.,  430. 

■*  Mallory  v.  East  River  Ins.  Co.,  7  Sill,  192;  Bowman  v.  Tallman,  3  BoM., 
633. 

5  Warren  ».  Wendell,  13  Abb.  Pr.,  187;  Petrie  r.  Fitzgerald,  3  Abb.  Pr.,  JSf. 
8.,  354;  s.  p.,  Cox  v.  Dorwin,  39  Hvn,  293,  holding  a  stay  ordered  by  bank- 
ruptcy court,  enjoining  all  proceedings  in  other  courts  "until  the  further  or- 
der of  the  court,"  to  be  vacated  ipso  facto  by  its  granting  a  discharge  in  bank- 
ruptcy. 

'  Parmenter  «.  Roth,  9  Abb.  Pr.,  N.  8.,  385.  Here  it  appeared  that  the 
judge  made  an  order  on  his  decision,  and  the  objection  overruled  was  that 
the  stay  continued  till  service  of  the  order. 
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construed  in  practice,  with  due  reference  to  the  subject  of  the 
order  and  the  nature  of  the  adjudication  embodied  in  it. 

In  an  action  in  which  a  part  of  the  appropriate  linal  relief 
is  sought  by  anticipation,  by  a  motion  before  judgment,  an 
order  granting  such  relief  "until  the  further  order  of  the 
court,"  means  no  more  than  until  the  determination  of  the 
merits ;  and  if  the  court  afterward  award  a  judgment  that  is 
silent  as  to  such  relief,  the  silence  being  equivalent  to  a  refusal, 
the  previous  order  falls. 

And  upon  the  same  principle,  if,  pending  a  motion  for  relief 
against  proceedings,  the  moving  party  takes  an  order  staying 
such  proceedings  until  the  further  order  of  the  court,  he  gains 
nothing  more  than  by  a  stay  until  the  decision  of  the  motion, 
for  on  the  entry  of  an  order  on  the  motion,  though  it  be  silent 
as  to  stay,  the  original  stay  falls.  If,  on  the  other  hand,  the 
court  by  order  determines  a  question  of  right  not  in  anticipa- 
tion of  judgment,  and  directs  payment  accordingly,  until  the 
further  order  of  the  court,  the  question  of  right  may  be  deemed 
res  judicata  against  an  application  for  a  further  order,  not 
founded  on  new  facts.^ 

In  a  stay  of  proceedings  not  incidental  to  a  motion  to  stay, 
this  clause,  unless  the  context  indicates  differently,  means  until 
the  court  either  on  a  direct  application  or  otherwise,  makes  some 
-order  inconsistent  with  the  stay.  But  it  is  not  understood  to 
give  the  party  stayed  a  right  to  apply  ex  parte  for  such  a  further 
order,  nor  is  it  equivalent  to  leave  to  re-open  the  motion  without 
express  leave. 

13.  Notice  of  stay.] — To  secure  the  eifect  of  a  stay,  service 
of  the  order  on  the  attorney  is  not  always  practically  enough. 
If  proceedings  which  it  is  desired  to  stop  are  pending  in 
another  place  in  charge  of  counsel  there,  it  may  be  desirable  to 
bring  the  stay  to  his  notice  also.' 

14.  Di^egarding  irregular  stay.]— li  was  formerly  held 


'  Peareth  v.  Marriott,  L.  B.,  23  Ch.  Div.,  183;  s.  c,  31  Weekly  Rep.,  68 
(reversing  contrary  decision  below). 

'  Ramsey  «.  Erie  Ry.  Co.,  57  Barh.,  450;  s.  c,  3  Lans.,  181,  holcling  that 
an  order  obtaine'd  by  counsel  proceeding  in  a  distant  place,  m  good  faitli  and 
ignorant  of  tlie  stay,  was  valid,  and  motion  to  set  it  aside  denied. 
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that  a  stay  of  proceedings  is  not  to  be  treated  as  a  nullity 
merely  because  irregular,  or  even  fraudulently  obtained,  by  a 
party  applying  for  it  in  violation  of  special  statutory  restric- 
tions on  the  general  power  of  the  court  or  judge.^  But  an 
order  made  without  jurisdiction  is  a  nullity,  and  may  be 
wholly  disregarded.* 

The  present  practice,  however,  at  least  in  New  York, 
sanctions  the  disregard  of  a  stay  which  on  its  face  is  granted  in 
violation  of  law,  unless  the  statute  or  a  rule  of  court  provides 
that  the  remedy  is  to  vacate  or  revoke. 

But  it  is  not  enough  that  the  stay  is  in  violation  of  law,  if 
the  constitutional  power  of  the  court  sanctions  it ;  ^  nor  that  it  is 
in  violation  of  a  general  rule  of  court,  if  a  statute  sanctions  it.* 

15.  Act  in  violation  of  sta/y.'] — A  step  taken  in  the  cause 
by  the  attorney  or  party,  in  violation  of  a  stay,  is  a  nullity  to 
this  extent,  that  it  gives  him  no  new  right  and  no  better  posi- 
tion.^ 

But  an  act  of  the  court,  such  as  an  order  or  judgment, 
though  obtained  in  violation  of  a  stay,  is  not  therefore  abso- 
lutely void,  but  relief  is  to  be  had  by  motion. ^ 

If  the  act  so  done  affects  a  substantial  right,  as  in  the  case 

'  Gould  t:  Root,  4  Hill,  554.  There  has  been  some  perplexity  in  the  effort 
to  reconcile  this  and  the  next  cited  decision,  though  rendered  by  the  same  alile 
judge.  But  attention  to  the  facts  makes  the  contrast  clear.  In  this  case  the 
commissioner  had  power  to  grant  a  stay,  but  the  application  to  him  was  for- 
bidden by  the  statute,  because  a  previous  application  to  another  judge  had 
been  refused.  It  does  not  appear  that  this  fact  was  disclosed  to  the  commis- 
sioner, and  hence  the  defect  was  not  in  want  of  jurisdiction,  but  on  a  stat- 
utory prohibition  to  exercise  it  under  particular  circumstances.  In  such  case 
the  remedy  was  to  move  to  vacate.  In  the  next  case  the  stay  was  one  which 
the  commissioner  had  no  power  to  grant  under  any  circumstances.  In  such 
case  the  stay  may  be  disregarded. 

'■^  Spencer  t>.  Barber,  5  Hill,  568. 

-'  Blackmar  v.  Van  Inwager,  5  How.  Pr.,  367,  Stay  granted  in  wrong 
county  irregular,  but  not  void,  because  Supreme  Court  have  inherent  power 
under  the  constitution,  exercisable  without  distinction  of  county. 

^  Van  Kleeck  ».  Nichols,  63  How.  Pr.,  403,  holding  Rule  37  not  operative 
to  render  void  a  stay  of  proceedings  granted  within  ten  days  of  circuit  by  a 
judge  other  than  the  one  to  hold  circuit. 

^  See,  for  instance.  White  v.  Klinken,  16  Alb.  Pr.,  109;  Bagley  v.  Smith, 
3<SffiTOd/.,  651:  Smith  f.  Caldwell,  <Snm?  (JTy.),  406.  Whether  an  act  other 
than  a  step  in  the  cause  is  void,  because  done  in  contempt  of  the  court,  is  an- 
other question. 

"  Harris  «.  Clark,  10  How.  Pr.,  415.  See,  also,  People  ee  rel.  Cantrell  o, 
Alker,  13  Hun,  88. 
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of  an  execution  issued  in  disregard  of  a  stay  of  proceedings  on 
the  judgment,  a  motion  by  the  party  whose  right  is  impaired 
is  not  to  be  deemed  founded  on  mere  irregularity  so  as  to  be 
defeated  by  omission  to  specify  the  ground  in  the  notice  or 
order  to  show  cause  as  well  as  in  the  affidavits.^ 

16.  GompliamAie  with  irregula/r,  <&o.,  stay.] — A  person 
served  with  a  stay  which  he  might  treat  as  ineffectual,^  is  nev- 
ertheless protected  in  complying  with  it  in  good  faith,  though 
such  compliance  be  what  otherwise  would  be  a  breach  of  duty, 
as,  for  instance,  where  he  is  an  officer  of  the  court,  bound  to 
act  but  for  a  stay. 

lY.  Vacating  a  stay.] — The  rules  which  govern  motions  to 
vacate  have  been  already  stated.^ 

In  the  Court  of  Appeals  a  stay  may  be  revoked  by  the 
judge  who  made  it,*  or,  in  case  of  his  absence  or  inability  to 
act,  by  either  of  the  other  judges.' 

The  act  of  a  judge  in  subsequently  granting  an  order  in- 
compatible with  the  stay  he  had  previously  granted,  if  done 
with  fuU  knowledge  of  the  facts,  may  be  deemed  in  so  far  a 
modification  of  the  stay,  if  done  on  notice  in  those  cases  where 
notice  is  required.® 

On  application  to  the  court  on  notice  to  vacate  a  stay,  even 
on  a  ground  for  which  it  might  have  been  disregarded,  the 
court  may  grant  a  stay  by  directing  that  the  order  stand.' 

Until  the  order  of  the  court  relied  on  as  vacating  a  stay 


'  Jackson  ».  Smith,  16  Abb.  Pr.,  301;  s.  c,  25  Sow.  Pr.,  476. 

'  Roosevelt  v.  Fulton,  5  Gow.,  438  (stay  served  without  notice  of  motion); 
Eamsey  v.  Erie  Ry.  Co.,  57  Ba/rb.,  450;  s.  c,  3  Lans.,  181  (stay  deemed  void 
for  want  of  jurisdiction  because  made  in  another  district) ;  Commonwealth  v. 
Magee,  8  Penn.  St.,  340  (stay  granted  by  judge  in  vacation  without  notice). 

'  See  pp.  134-138  and  136  of  this  Volume. 

*  JT.  Y.  Gt.  of  Appeals  Bule  No.  16. 

'  This  seems  also  to  have  been  the  common  law  practice  in  the  Supreme 
Court.    3  Gai.,  106;  5  Gow.,  439. 

"  Fullerton  ■».  Gaylord,  7  Bobt.,  551  (holding  that  an  order  staying  the  ex- 
amination of  the  defendant  as  a  witness  for  ten  days,  unless  a  bill  of  particu- 
lars shall  be  sooner  served,  vacated  a  stay  of  the  examination  previously 
made). 

'  Clumpha  v.  Whiting,  10  Abb.  Pr.,  448. 
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has  been  entered,  proceedings  in  disregard  of  it  are  irregu- 
lar.i 

18.  Story  spending  appeal  from  refusal  to  stay.] — On  appeal 
from  an  order  denying  a  stay,  the  appellate  court  have  power 
to  grant  a  stay  pending  appeal,  but  will  not  do  so  except  in  a 
very  clear  and  urgent  case.*  When  a  stay  is  refused  or  vacated, 
and  it  is  desired  to  appeal,  the  better  practice  is  to  ask  the 
court  refusing  a  stay  to  allow  a  temporary  stay  pending  the  ap- 
peal, on  condition  of  speeding  the  appeal.^ 

19.  Stay  hy  nonpayment  of  costs,  or  money  awarded  hy 
order.] — The  rule  that  the  court  may  refuse  to  allow  a  party  to 
proceed  when  in  default  by  non-payment  of  costs — which  it  has 
not  usually  done,  however,  unless  it  appeared  that  the  party 
sought  to  avoid  payment,  or  was  insolvent,  or  had  no  available 
property  within  the  jurisdiction,* — has  been  extended  in  New 
York  by  a  statute  declaring  that  "  where  costs  of  a  motion,^  or 
any  other  sum  of  money  directed  by  an  order  to  be  paid,  are 
not  paid  within  the  time  fixed  for  that  purpose  by  the  order, 
or,  if  no  time  is  fixed,  within  ten  days  after  service  of  a  copy  of 
the  order,  *  *  *  all  proceedings  on  the  part  of  the  party 
required  to  pay  them,  except  to  review  or  vacate  the  order,  are 
stayed,  without  further  direction  of  the  court,  until  payment 
thereof." 

20.  —  effect.] — This  stay  is  absolute  and  peremptory 
against  further  proceedings  in  the  same  action  by  the  party  in 
default,  except  to  review  or  vacate  the  order  imposing  the 
costs.^ 

'  Devlin  v.  Mayor,  &c.,  of  N.  Y.,  9  Daly,  331  (holding  entry  and  service 
necessary,  and  that  to  take  another  order  before  the  vacatur  had  been  thus 
perfected,  was  irregxdar). 

'  People  V.  Manhattan  R.  R.  Co.,  9  Abb.  N.  C,  448. 

2  See  Form  No.  207,  p.  447  {below). 

*  Adams  v.  Bush,  2  Abb.  Pr.,  JST.  8.,  113. 

5  And  this  is  held  to  include  general  term  costs  on  appeal  from  an  order. 
Phipps  «.  Carman,  26  Sun,  518 ;  contra,  Verplanck  v.  Kendall,  47  Super. 
Cf.  (J.  &  S.),  513. 

«  National  B'k  of  Port  Jervis  v.  Hansee,  15  Abb.  iV".  0.,  488. 

But  a  failure  to  pay  costs  in  supplementary  proceedings,  stays  only  the 
supplementary  proceedings  in  the  action.    Godfrey  v,  Pell,  5  Month.  L.  Bui.,  69. 
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But  neither  a  motion  to  vacate  the  order,  nor  an  appeal 
from  it,  nor  any  proceedings  necessary  for  the  dne  and  orderly 
bringing  such  motion  or  appeal  to  argument,  as  for  instance 
the  reinstatement  of  such  an  appeal  after  it  has  been  dismissed, 
are  stayed.^ 

If  the  party  in  default  makes  a  motion,  except  to  vacate  the 
order,  it  will  be  denied  with  costs.^ 

But  the  stay  is  not  operative  until  default  in  payment ;  and 
there  is  no  such  default  until  the  expiration  of  ten  days  from 
the  service  of  the  order  or  the  time  fixed  in  the  order  for 
payment.* 

If  the  objection  is  raised  against  a  subsequent  proceeding, 
the  party  shown  to  have  been  ordered  to  pay  must  show  pay- 
ment. No  presumption  exists  in  his  favor  that  such  costs  have 
been  paid.* 

To  prevent  the  hearing  of  an  appeal  in  the  first  department 
of  the  New  York  Supreme  Court,  notice  that  the  stay  is  insist- 
ed on  must  be  given.^ 

21.  —  waiver.]-, — This  stay  although  statutory,  the  adverse 
party  may  waive.^ 

Thus  it  is  waived  by  giving  notice  of  trial,^  or  proceeding 
to  enforce  payment  from  sureties  on  an  undertaking,  or  out  of 
a  deposit  in  court.  ^ 


'  Anon.,  4  Abb.  N.  G.,  11. 

5  Thaule  v.  Frost,  1  Abb.  N.  0.,  398;  Lyons  «.  Murat,  4  Abb.  JV.  C,  1.3. 

'  Marks  ».  King,  13  Abb.  2^.  C,  374;  Pettibone  v.  Drakeford,  1  Row.  Pr., 
iV.  8.,  141. 

■•  Ager  ■».  Ager,  1  Month.  L.  Bui.,  2. 

s  See  Torm  308,  p.  448  Qielow). 

«  N.  T.  Code  Civ.  Pro.,  §  779. 

'  'Woodbridge  v.  Nelson,  1  Month.  L.  Bui.,  37. 

8  In  Tunstall  v.  Winton  {N.  T.  Supreme  Ot.,  1883,  unreported),  defendant 
having  been  arrested  was  allowed  to  deposit  money  with  the  clerk  in  lieu  of  bail. 
Subsequently  costs  of  a  motion  to  vacate  the  order  of  arrest  and  of  an  appeal 
thereon  remaining  unpaid,  plamtifiE  moved  for  an  order  that  they  be  paid  out 
of  the  deposit.  Held,  that  this  motion  (being  likened  to  an  action  on  an  un- 
dertaking) was  a  waiver  of  the  stay,  and  this  decision  was  affirmed  on  this 
ground  at  general  term. 
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Form  No.  204. 
Order  of  judge  staying  proceedings  pending  motion.* 

[TiUe  of  court  and  cause.] 

On  the  annexed  affidavit  of  A.  B.,  and  notice  of  motion,  the 
proceedings  of  Y.  Z.,  in  this  action,  are  hereby  stayed  for  20  days, 
or  until  the  sooner  determination  of  said  motion  [and  entry 
and  service  of  the  order  thereon]  ;  [and  meanwhile  said  sheriff 
is  stayed  from  interfering  with  or  removing  said  , — or, 

and  the  proceedings  of  the  sheriiF  on  the  execution  herein,  so 
far  as  relates  to — specifying  particular  matters,  if  amy,  in  ques- 
tion— in  said  affidavit  referred  to,  are,  meanwhile,  also  Sstayed.] 
{Authentn.caUw/i  <&c.,  as  in  next  Form  Qjelow).'] 

Form  No.  205. 
Another: — shorter  form.? 

\_Title  of  cowrt  and  cause.} 

On  the  within  affidavit,  let  all  proceedings  in  the  above 
cause  be  stayed  until  [here  state  lirmf]. 

[Date.]  [Signature  qf  Judge  wnd 

initials  of  title.] 

Form  No.  206. 

Order  of  court  or  judge  staying  proceedings  specifically.* 

[For  caption  and  various  recitals,  see  Form  I^o.  81,  p.  285.] 
Oedeeed,  that  all  proceedings  of  said  Y.  Z.,  and  his  attor- 
neys in  this  action  [or,  upon  the  judgment  herein  recovered  ; — 
or,  order  herein  made, — dated  the         day  of  ,18     ,]  [in- 

cluding the  subpoenaing  of  witnesses  for  trial],  be,  and  the 
same  are  hereby  stayed  [here  state  H/mit,  for  instance,  thMs], 
until  said  shall  produce  and  file  with  the  clerk  of  this 

'  See  paragraph  8,  p.  438  {above).  '  Approved  in  Bailey  ii.  Caldwell, 

For  the  longer  stay  which  may  be  3  Johns. ,  451,  but  held  ineffectual  be- 

made  on  appeal  and  in  some  other  cause  irregularly  served, 

cases,  see  the  particular  proceedings  See  note  1  (above). 

in  which  they  are  allowed.    As  to  '  Notice  of  motion  may  bo  as  in 

how  and  where  to  apply  for  a  stay,  Form  No.  209,  substituting  for  the 

see,  especially,  paragraphs  4-7,  pp.  words  between  the  *  *,  a  statement 

435-438  (above).  of  relief,  as  in  this  Form. 
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court  the  {describing pa^er],  and  serve  on  the  a  copy 

of  the  same  with  notice  of  such  filing. 

{Or,  thus  .•]  until  the  determination^  of  the  motion  for 
now  pending  herein. 

\_0r,  thus  .•]  until  days  after  the  entry  and  service  on  the 
attorneys  for  said  of  the  order  to  be  made  and  entered  on 

the  decision  of  the  motion  for        [or,  the  appeal  from  the 
herein]. 

{Or,  if  a  judge's  order  ex  pa/rte  /]  for  twenty  days  ^  from  the 
date  of  this  order,^  or  the  sooner  determination  of  the  motion 
for  now  pending  herein. 

{Direction  to  an  officer  of  the  cov/rt  may  he  thus ;]  and  the 
sheriff  is  hereby  directed  to  take  into  his  custody  the 
under  the  execution  herein,  but  to  stay  all  further  proceedings 
on  said  execution  until  as  aforesaid. 

{8aA)ing  clauses  may  be  im,serted  thus ;]  except  that  said 
may  file  security  for  costs,  and  proceed  with  his  application  to 
bring  in  additional  defendants. 

{Or,  thus  .•]  But  nothing  herein  contained  shall  prevent  said 
from  proceeding  to  take  testimony  by  deposition  or 
otherwise  for  said  motion,  nor  from  amending  his  pleadings  as 
may  be  advised. 

{Authentication  as  in  Form  N'o.  88,  p.  291  {above).'\ 


Form  No.  207. 

Clause  in  an  order  intended  to  be   appealed   from,  allowing  stay 
pending  the  appeal.' 

{At  the  end  of  order,  add  direction,  for  instance,  as  fol- 
lows.'l  and  on  motion  of  said  O.  P..  attorney  for  defendant,  it 
is  further  oedeeed,  that  the  proceedings  now  pending  before 
said  referee,  for  the  examination  of  said  defendant  as  judgment- 
debtor  supplementary  to  execution,  be  stayed  until  the  hearing 
and  determination  of  the  appeal  to  be  taken  by  the  defendant 
from  this  order,  upon  condition,  however,  and  only  on  condi- 
tion, that  a  notice  of  such  appeal  be  served  on  the  plaintiff's  at- 
torneys on  OF  before  the  day  of  ,  18     ;  that  all  the 

'  See  paragraph  11,  p.  440  {above),  it  is  not  safe  to  rely  upon  this  no- 

'  It  has  been  held  sometimes  that  tion. 

tha  twenty  <}ays  clause  is  implied  if  '  The  twenty  days  is  computed 

the  judge  had  no  power  to  make  a  from  the  date  of  the  order,  though  it 

longer  stay,  and,  therefore,  that  the  be  ante-dated.    Marvin  'o.  Lewis,  12 

omission  of  it  is  not  fatal  to  the  order.  Abb.  Pr.,  483. 

Mitchell  ®.  Hall,  7  Bfu).  Pr.,  490.  But  *  See  p.  444,  paragraph  18  (above).^ 
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printed  papers  on  said  appeal  shall  be  printed  and  served  four 
days  before  the  next  ensuing  general  term  of  this  court  in  ; 
that  said  appellants  will  place  the  appeal  upon  the  calendar, 
and  will  be  prepared  to  argue  the  same,  when  first  reached  upon 
the  general  term  calendar.  If  the  said  defendants  request 
any  other  disposition  of  the  appeal,  the  stay  of  proceedings 
granted  shall  cease,  unless  differently  ordered  by  the  general 
term. 

Said  stay  of  proceedings  is,  however,  without  prejudice  to 
the  right  of  the  plaintiffs  to  file,  maintain  and  prosecute  such 
actions  in  equity  for  the  enforcement  and  collection  of  their 
judgments,  as  they  may  be  advised,  and  the  pendency  of  such 
action  shall  not  hereafter  be  urged  by  the  defendants  as  barring 
or  interfering  with  the  right  of  the  plaintiffs  to  continue  the 
supplementary  proceedings  before  said  referee,  or  to  institute 
other  proceedings  after  the  stay  of  proceedings  has  expired  or 
has  been  vacated. 

The  proceedings  before  said  referee  are  adjourned  without 
day  during  the  pendency  of  such  stay,  but  at  the  expiration 
thereof  they  may  be  continued  before  said  referee,  and  the 
judgment-debtor  will  appear  before  him  on  a  notice  of  two 
days  to  his  attorneys. 

Form  No.  208. 

Notice  of  stay  by  non-payment  of  costs  or  other  money  awarded  by 

order. ' 

\_Title  of  court  mid  cause.'] 

Please  take  notice  that,  by  virtue  of  section  779  of  the 
Code  of  Civil  Procedure,  your  proceedings  in  this  action  are 
stayed  for  non-payment  of  [ten  dollars,  costs  of  motion], 
granted  by  the  order  of  this  court,  dated  ,  ,  18     ,  a 

copy  of  which  was  served  upon  you  June   24th,  1882,  and 
that  I  object  to  your  taking  any  further  proceedings  herein 
until  said  sum  is  paid. 
{Dated.'] 

[^Signature  amd  office  address  of], 
Attorney  for 
[^Address]    To  , 

Attorney  for 

[  Under  If.  Y.  Code  Civ.  Pro.,  §  779,  if  the  statutory  stay 
is  reUed  on  to  pr&oent  the  hea/rvng  of  an  arppeal  in  the  first  de- 

'  See  paragraphs   19-31,  pp.  444,  445  (oJose). 
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partmmt  of  the  Supreme  Court,  24  hours  notice  must  le  given 
vn  wrttvng  lefore  the  cause  is  called  on  the  calendar}] 

Form  No.  209. 
Notice  of  motion  to  vacate  stay  of  proceedings.'' 
l_Title  of  court  and  cause.] 

_  Please  take  notice,  that  upon  [the  affidavit,  a  copy  of  which 
IS  herewith  served  upon  you],  application  will  be  made  to  this 
court,  at  a  special  [or,  general]  term  thereof,  to  be  held  at 
[Chambers  at]  the  City  HaU  [or,  County  Court  House],  in  the 
[lown]  of  ,  on  the  day  of  ,18    ,  at  the  open- 

ing of  the  court  [or,  at  o'clock  in  the  noon],  or  as 

soon  thereafter  as  counsel  can  be  heard  [or,  if  the  application 
is  to  a  judge  and  not  to  the  court,  to  Hon.  J.  K.,  a  judge  of  the 
court  at    _      ,  in         ,  on  the  day  of  ,  18     , 

at    _         o'clock  in  the  noon],  for  an  order*  vacating  and 

setting  aside  the  stay  of  proceedings  [and  extension  of  time '] 
granted  herein  by  ,  on  the  day  of  ,18     ,  [if 

partial  relief  only  is  ashed  indicate  it,  for  instance,  thus :— so 
far  as  the  same  affects  the  proceedings  of  the  plaintiff  to  bring 
in  additional  parties,  as  to  stating  ground  and  irregularities,  see 
p.  154]*  or  for  such  other  or  further  relief  as  may  be  just  [with 
costs  of  this  motion]. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  [moving pai'iy], 
[Address:]    To  , 

Attorney  for  [adverse party]. 

Form  No.  210. 
Notice  of  motion  to  vacate  proceedings  in  violation  of  stay.  '^ 

[As  in  last  Form,  substituting  helmeen  the  *  *]  vacat- 
ing and  setting  aside,  as  null  and  void,  all  proceedings  upon 
the  part  of  the  [plaintiff]  in  said  action,  since  he  was  stayed 
[under  section  779  of  the  Code  of  Civil  Procedure,  by  reason 
of  his  non-payment  to  the  defendant  within  the  time  prescribed 
by  law,  and  the  order  of  this  court,  dated  the  day  of 

,18    ,  of  the  sum  in  said  order  directed  to  be  paid]. 

[For  stay  of  proceedings  meanwhile  see  Forms  JVos.  136, 
151,^.  316,  324  {above).] 

'  Rule  of  Mar.,  1880,  Sun's  Bules,         'An  extension  would  not  neces- 

p.  354.  sarily  fall  with  the  stay. 

2  See  paragraph  17,  p.  443  (abo'ee).         ■•  See  paragraph  15,  p.  443  {abone). 

See  also  pp.  134-138  and  136  of  this  See  note  3  {abom). 
Volume. 
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ARTICLE  XXIII. 

Stipulations. 

1.  Power  to  make.  9.  Stipulation  to  be   construed  with 

2.  —  before  suit.  reference  to  its  purpose. 

3.  —  after  judgment.  10.  Belief  from  stipulation. 

4.  "Writing  necessary.  11.  Rules  of  discretion. 

5.  Power  not  merely  presumed,  but  in-  12.  Actions  aflfecting  stipulation. 

herent.  Forms. 

6.  What  matters  are  within  attorneys'        (211.)  Stipulation  waiving  right    of 

control.  appeal. 

7.  —  appeal,  &c.  (212.)  —  that  one  cause  abide  the  re- 

8.  Stipulation  by  client.  suit  of  another. 

1.  Power  to  mdke.\ — A  stipulation  is  an  agreement  as  to 
the  conduct  of  the  proceedings  in  a  particular  cause ;  ^  and  the 
power  to  make  such  agreement  for  conduct  of  a  pending  cause, 
rests  solely  with  the  attorney  of  record  of  the  client  who  is  to  be 
bound,  if  he  has  an  attorney  of  record ;  the  client  cannot  make 
it,'  nor  can  counsel,  unless  with  the  sanction  of  the  attorney, 
express  or  impHed.^ 

The  attorney  cannot,  under  the  guise  of  exercising  such 
control,  make  an  agreement  the  primary  function  of  which  is 
to  foreclose  the  substantial  rights  of  his  client,  although  a  stip- 
ulation within  his  power  as  controlling  the  proceedings  in  the 
cause  may  incidentally  have  such  an  eflfect.  On  the  other 
hand,  the  incapacity  of  the  client  to  control  the  proceedings 
does  not  prevent  his  making  an  agreement  altering  his  sub- 
stantial rights,  although  it  may  incidentally  afEect  the  course  of 
proceeding. 

For  any  agreement  respecting  litigation  or  its  subject  which 
lies  on  the  border  along  this  ill  defined  line,  the  attorney  should 

'  All  attorney  cannot  bind  his  client  by  a  general  agreement  witli  other 
attorneys  not  to  try  causes  during  a  particular  period,  as  during  summer 
months.  Robert  ts.  Commercial  Bank,  13  La.,  528  ;  s.  c,  33  Am.  Bee.,  570. 
Here  plaintiff  disavowed  the  agreement,  and  employed  another  attorney  (who 
had  not  signed  the  agreement)  to  try  the  case,  3M,  not  error  to  deny  de- 
ifendant's  motion  for  continuance,  and  give  judgment  for  plaintifiE. 

'  Mott  ■».  Foster,  45  Gal.,  73  (stipulation  made  by  the  plain tifif.  Order  de- 
nying motion  for  new  trial  affirmed). 

^  Alt.  Tr.  Brief  for  Civ.  Jury  Cases,  13. 

Nightingale  «.  Oregon  Central  Ry.  Co.,  8  Bavyy.,  838  (setting  aside  order  of 
continuance  based  on  a  stipulation  made  by  counsel  resident  in  another  State 
and.notamember  of  the  bar  of  this  court).    See  also  p.  153  of  this  Volume. 
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seek  his  client's  signature,  and  require  that  of  the  adverse  party, 
and  the  countersigning  of  both  attorneys  should  be  added. 

The  sfipulations  here  treated  are  such  as  do  not  require  the 
client's  signature. 

The  power  of  the  attorney  to  stipulate  in  restraint  of  his 
client's  remedy  does  not  sanction  the  making  of  such  stipula- 
tions after  judgment,  in  such  sense  that  as  executory  stipula- 
tions they  will  bind  the  client,^ 

2.  —  lefore  suit7[ — A  stipulation  otherwise  valid  is  not 
beyond  the  power  of  the  attorney  because  made  before  the  ac- 
tion was  actually  brought,  if  made  after  his  retainer.' 

3.  —  after  judgment^ — Much  apparent  discrepancy  exists 
in  the  books,  as  to  whether  such  power  terminates  with  judg- 
ment. As  a  practical  question  the  point  is  generally  clear,  the 
rule  being  that  although  a  stipulation  made  before  judgment 
is  not  invalid  merely  because  it  precludes  appeal,  yet  after 
judgment  the  attorney's  continued  employment  if  it  exists,  is 
for  a  purpose  as  inconsistent  with  stipulating  away  the -right  to 
appeal,  as  his  employment  before  judgment  is  inconsistent  with 
stipulating  away  the  cause  of  action.  The  judgment,  or  the 
right  to  review  it,  is  a  new  right,  and  the  same  principles  which 
give  him  the  power  to  control  the  proceedings  before  judgment, 
but  without  compromising,  give  him  power,  if  acting  after 
judgment,  to  control  the  subsequent  proceedings  without  sur- 
rendering the  right  on  which  they  in  turn  are  foimded.^ 

4.  Wriimg  neoessary.'] — A  sound  policy  adopted  by  the  New 
York  general  rules  of  court  ^  provides  that  "  no  private  agree- 


'  Lovegrove  ».  White,  L.  B.,6  0.  P.,  440  (holding  the  client  not  bound  by 
a  stipulation  made  after  judgment  to  postpone  execution  on  payment  of  part). 
But  if  the  stipulation  is  executed  on  the  part  of  the  client,  it  is  a  good  con- 
sideration for  the  reciprocal  promise. 

A  nominal  plaintiff  cannot  stipiilate  away  the  rights  of  the  real  plaintiff. 
SeUeck  v.  Phelps,  11  Wise.,  380. 

^  Hefferman  v.  Burt,  7  Iowa,  330;  s.  c,  71  Am.  Sec.,  445  (agreement  to 
appear  in  action  on  a  promissory  note,  and  that  petition  may  he  filed  during 
term  nunc  pro  tunc). 

'  This  subject  is  more  f  uUy  considered  under  Service,  pp.  409, 410  of  this  Vol. 

*  If.  T.  Gen.  Rule  No,  11,  of  1884,  and  by  statute  to  much  the  same  ef- 
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ment  or  consent  between  the  parties  or  their  attorneys,  in  re- 
spect to  the  proceedings  in  a  cause,  shall  be  binding,  unless  the 
same  shall  have  been  reduced  to  the  form  of  an  order  by  con- 
sent, and  entered,  or  unless  the  evidence  thereof  shall  be  in 
writing,  subscribed  by  the  party  against  whom  the  same  shall 
be  alleged,  or  by  his  attorney  or  counsel." 

The  object  of  this  rule  is  to  secure  clear  evidence,  and  it 
does  not  prevent  the  court,  or  judge,  from  holding  an  attorney 
to  an  honorable  understanding,  arrived  at  in  his  presence, 
merely  because,  though  well  remembered,  it  is  not  in  writing. 
If  the  terms  of  an  oral  agreement  are  not  disputed  the  court 
may  construe  it  and  enforce  it,  notwithstanding  a  misunder- 
standing as  to  its  effect.-' 

But  an  attorney  who  seeks  to  hold  his  adversary  on  con- 
flicting evidence  to  an  agreement  without  written  stipulation, 
must  make  out  beside  his  evidence  of  the  alleged  agreement,  a 
waiver,  on  the  ground  of  an  equitable  estoppel,  or  fraud,  or 
unfair  advantage,  to  take  the  case  out  of  the  wholesome  general 
rule.  On  these  grounds  an  oral  stipulation,  adequately  proved, 
may  be  enforced.'^ 

Stipulations  made  orally  in  open  court,  or  before  a  referee 
acting  as  such,  and  relating  to  the  cause  in  hand,  are  not,  if 
entered  in  the  minutes,  within  the  mischief  aimed  at  by  the 
rule ;  and  the  record  so  made  will  suflSce.' 

5.  Power  not  merely  presumed,  hut  mherent.'] — The  power 
which  an  attorney  has  to  stipulate  in  the  cause  thus  is  not  (like 

feet  in  California.  L.  1851,  p.  49,  §  9.  Also  in  Indiana,  Welch  «.  Bennett, 
39  Ind.,  136. 

s.  p..  Huff  J).  State,  27  Geo.,  424.  And  see  Phillips  v.  Wicks,  38  Buver 
Ct.  {J.  &  S.),  74,  on  p.  Ill  of  this  Volume  (note). 

'  Woodruff  V.  Fellowes,  35  Conn.,  105.  (Construction  of  agreement  to 
abide  event  of  another  suit.) 

■^  Burnhama.  Smith,  11  Wise.,  258  Qiolding  it  error  to  give  judgment  not- 
withstanding oral  stipulation  by  plaintiffs  attorney  that  defendant  might  go 
avfay  and  the  cause  should  not  be  brought  on  before  his  return,  on  the  faith 
of  which  defendant  was  absent). 

People  «.  Stephens,  52  JST.  Y.,  306,  311  (holding  the  State  bound  by  the 
Attorney-General's  oral  statement  that  he  should  not  appeal,  it  being  acted 
on  by  the  adverse  party). 

Henderson  v.  Merritt,  38  Oeo.,  232  (holding  it  error  to  strike  out  plea  al 
lowed  by  parol  stipulation,  the  consideration  of  which  the  plaintifiF  had  en- 
joyed). 

'  Welch  V.  Bennett,  39  Ind.,  136  ;  Staples  v.  Parker,  41  Ba/rb.,  648. 


COMMON   FORMS.— XXIII.  STIPULATIONS.  453 

some  others  imputed  to  an  attorney)  merely  presumed  until 
the  contrary  is  shown.  It  is  a  part  of  his  power  to  control  the 
proceedings,  and  is  inherent  in  his  office  as  such,  and  though 
subject  to  the  control  of  the  court,  cannot  be  withheld  or 
impaired  by  the  client  except  by  revoking  his  authority  as 
attorney. 

6.  WTiat  matters  are  within  attorneys'  control.'] — Under  an 
ordinary  retainer  the  general  power  of  an  attorney  to  control 
the  proceeding  in  the  cause,  authorizes  him  to  stipulate  or  con- 
sent to  the  opening  of  a  default,^  or  of  a  dismissal  had  with- 
out due  adjudication  ;  ^  for  what  the  court  might  do  without 
his  consent  the  court  may  confirm  or  recognize  as  valid  though 
done  by  his  consent. 

So  it  extends  to  the  discontinuing  of  an  action  or  discon- 
tinuing as  against  any  part  of  the  defendants  by  submitting  to 
a  nonsuit,  or  by  any  other  form  of  discontinuance  that  does  not 
bar  or  impair  the  right  of  action ; '  also  to  agreeing  on  the 
mode  of  trial ;  the  agreeing  on  facts,  or  admission  of  facts  or 
evidence,  for  the  purposes  of  trial ;  and,  to  stipulating  that 
one  cause  abide  the  event  of  another.* 

'  Latuch  v.  Pasheraiite,  1  Salk.,  86  (holding  that  he  may  consent  to  accept 
joinder  in  issue,  after  he  has  signed  judgment  for  want  of  the  joinder  in  due 
time,  and  although  contrary  to  the  client's  express  orders). 

^  Reinholdt  v.  Alberti,  1  Binn.,  469,  where,  however,  the  decision  was  put 
upon  the  ground  that  it  had  long  been  the  practice  in  Pennsylvania  that  de- 
fendant's attorneys  could  restore  an  action  after  non  pros. 

s.  P.,  Read  «.'French,  38  N.  T.,  285,  where  an  attorney  having  fraudulent- 
ly issued  execution,  his  stipulation  rectifying  the  effect  by  agreeing  that  the 
lien  be  postponed,  was  held  within  his  authority,  "because  without  such 
stipulation  it  could  have  been  set  aside  on  motion." 

Contra,  in  Hoffman  ■».  Cage,  31  Tex.,  595,  holding  that  nonsuit  of  plaintiff 
ends  the  authority  of  defendant's  attorney,  who  cannot  afterward  consent  to 
reinstate  the  cause.  Here  the  nonsuit  seems  to  have  been  for  variance,  and 
defendant  had  not  been  served.  • 

3  Barrett  v.  Third  Ave.  E.  B.  Co.,  45  N.  T,  638,  635,  636,  and  cases  cited. 
The  reason  is  that  he  has  full  control  and  discretion  as  to  the  mode  of  seek- 
ing the  remedy  and  therefore  may  discontinue,  and  even  sue  again.  Scott  «. 
Elmendorf,  13  Johns.,  317. 

Whether  the  attorpey  has  implied  authority  to  release  one  of  several  joint 
defendants,  or  stipulate  that  in  case  of  judgment  against  them  his  client  shall 
release  one,  provided  the  stipulation  be  made  before  judgment,  see  Carstens 
V.  Barnstorf,  11  Abb.  Pr.,  N-  8.,  A4S,,  where  it  was  held  that  such  a  stipulation 
if  given  after  judgment  would  be  void  as  against  the  client,  and  where  a 
stipulation  made  before  judgment,  to  enforce  it  against  one  rather  than 
another,  was  sustained. 

*  North  Missouri  R.  R.  Co.  v.  Stephens,  36  Mo.,  150  (he  being  attorney  on 
the  record  for  the  same  client  or  party  in  both). 
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It  does  not  extend  to  fixing  an  allowance  of  costs  unloiown 
to  the  law.* 

7.  —  appeal,  c&c] — A  stipulation  to  bar  the  right  of  appeal 
given  by  law  should  be  so  clearly  expressed  as  to  leave  no 
doubt  of  the  party's  intention.^ 

It  will  not  be  effectual  if  a  mere  disclaimer  of  intent,  neither 
mutual  nor  founded  on  some  consideration,  nor  raising  an  es- 
toppel or  effectual  waiver.* 

If  not  made  before  judgment,  and  on  a  plainly  fair  mutu- 
ality or  consideration,  the  signature  of  the  party  should  be 
asked  beside  that  of  his  attorney.* 

8.  Stipulation  Jy  client.'] — A  party  may  sometimes  be  bound 
by  his  own  stipulation  made  in  disregard  of  his  attorney's  right, 
although  it  be  one  which  is  not  binding  as  against  the  attorney. 

In  such  case  an  application  for  relief  from  it,  because  the 
attorney's  rights  were  disregarded,  must  come  from  the  attor- 
ney. An  application  from  the  party,  though  ostensibly  in  the 
interest  of  the  attorney,  may  be  denied.^ 

'  O'Keefe  v.  Shipherd,  23  Bun,  171. 

So  in  First  Nat  Bk.  v.  Tamajo,  77  2f.  T.,  476,  affi'g  17  Sun,  240,  the  court 
refused  to  sustain  a  stipulation  allowing  a  referee  to  fix  his  own  fees  for  trial 
of  the  cause,  on  the  ground  that  it  was  not  sanctioned  by  the  statute  as  to 
fees,  and  adding  that  it  was  not  within  the  power  of  an  attorney.  Andebws, 
J.,  says  on  the  latter  point:  "  The  cases  in  which  it  has  been  held  that  oral' 
agreements  made  by  attorneys  or  parties  in  open  court  in  the  progress  of  a 
cause,  in  respect  to  matters  connected  with  the  litigation,  are  binding  upon 
the  parties  and  will  be  enforced  by  the  court,  have  no  application.  The 
agreement  relied  upon  was  not  an  agreement  touching  the  subject-matter  of 
the  litigation,  but  had  reference  to  a  matter  collateral  thereto,  which  is  regu- 
lated by  statute." 

»  Stedeker  v.  Bernard,  93  Jf.  T.,  589. 

2  Ogdensburgh,  &c.  R.  R.  Co.  v.  Vermont  &  Can.  R.  R.  Co.,  63  W.  Y.,  176- 

■•  People  v.  Mayor,  &c.,  of  N.  Y.,  11  Abb.  Pr.,  66  (withdrawal  after  judg- 
ment, of  appeals  by  attorneys,  both  agreeing  not  to  appeal  or  apply  for 
a  new  trial  within  the  time  allowed  by  law,  held  void,  the  court  saying  : 
' '  The  right  of  appeal  is  given  by  law  to  suitors,  and  that  right  cannot  in  my 
judgment,  be  taken  away  without  their  consent.  It  is  not  for  him  to  judge  as 
to  their  interest  in  submitting  to  a  decision  against  them.  The  common 
council,  as  the  legislature  for  the  city,  has  alone  the  right  to  decide  whether 
they  wUl  submit  to  a  decision  against  them  which  takes  from  them  a  large 
amount  of  property;  and  when  the  counsel  undertook  to  decide  for  them,  he 
exceeded  his  powers,  and  made  a  stipulation  into  which  he  had  no  right  to 
enter").  Contra  Pike  ®.  Emerson,  5  N.E.,  393,  and  Connett  v.  The  City  of 
Chicago,  Legal  Adviser  (III.,  June,  1885),  239  (where  a  particular  question  was 
submitted,  and  it  was  held  that  having  experimented  for  a  decision,  the  party 
was  bound  by  the  waiver). 

'  McBratney  t.  Rome,  &c.,  R.  R.  Co.,  87  iV.  Y.,  467,  refusing  to  set  aside,  on 
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9.  Stipulation  to  id  construed  with  reference  to  itsjnirpose.] 
—A  stipulation  is  to  be  construed  with  reference  to  the  pur- 
pose for  which  it  was  giveHg  Thus,  a  stipulation  that  the  pro- 
ceedings in  one  cause  be  stayed  until  final  judgment  in  another 
may  be  construed  to  refer  to  ultimate  judgment  after  appeal.^ 
While  a  stipulation  given  to  obtain  the  payment  of  money, 
pursuant  to  the  judgment  appealed  from,  and  engaging  to 
repay  it  if  final  judgment  be  had  in  favor  of  the  party  to 
whom  the  stipulation  is  given,  may  be  construed  as  requiring 
repayment  when  he  recovers  judgment  upon  the  merits  on  a 
new  trial  after  reversal,  although  there  may  be  further  appeals, 
and  the  idtimate  result  remain  uncertain.^ 

10.  Relief  fT(mh  stipulation^ — The  court  in  which  the  pro- 
ceedings, in  which  a  stipulation  was  made,  were  pending,  have 
full  power  in  their  discretio'n  to  relieve  a  party  from  a  stipu- 
lation in  the  cause,  made  by  the  party  or  his  attorney.^ 

application  in  the  client's  name,  a  discontinuance  entered  on  the  client's  stipula- 
tion. The  court  (Andrews,  Ch.  J.)  say  :  "The  right  of  the  attorney  to  have 
the  discontinuance  set  aside  for  his  protection  is  not  involved  in  this  appeal. 
The  appellant  is  the  party  to  the  action,  who  signed  the  stipulation  on  which 
the  order  of  discontinuance  was  entered,  and  unless  she  is  entitled  to  have  it  set 
aside  on  her  own  account,  she  has  no  right  to  that  relief,  on  account  of  the 
attorney." 

Conversely,  an  attorney's  stipulation  with  a  condition  "  if  the  defendant 
[his  client]  does  not  object,"  cannot  be  defeated  by  an  objection  made  by  the 
attorney  without  the  knowledge  of  his  chent,  though  it  might  be  by  dissent 
of  the  client.     Hellman  «.  McWhennie,  3  Mich.  L.  364. 

'  See  p.  458,  note  6,  of  this  Volume. 

°  Valentine  ».  Central  Natl.  Bank,  10  AU.  E.  C,  188. 

In  Woodruff  v.  Woodruff,  52  N.  T.,  53,  the  parties,  for  the  purpose  of 
avoiding  litigation,  agreed  that  if  the  question  in  dispute  should  thereafter  be 
decided  adversely  to  defendant's  claim,  he  would  make  an  additional  pay- 
ment. The  question  was  afterwards  so  decided  in  Hepburn  v.  Griswold,  8 
Wall.,  603,  but  the  same  court  overruled  this  decision  in  Knox  v.  Lee,  13 
Wall.,  457.  Defendant  claimed  that  the  latter  decision  should  control  Seld, 
that  plaLntifiE  was  entitled  to  recover. 

3  Barry  «.  Mutual  Life  Ins.  Co.  of  N.  Y.,  53  IT.  Y.,  536,  where  relief  was 
granted  after  discontinuance  of  the  action,  pursuant  to  the  stipulation.  The 
court  (per  Allen,  J.)  say:  "It  is  not  an  unusual  thing  to  relieve  parties 
from  stipulations  made  in  the  progress  of  the  action;  and  courts  have  always 
regarded  this  as  within  their  power,  and  the  exercise  of  it  is  frequently  neces- 
sary to  promote  justice  and  prevent  wrong. 

"In  Malin  v.  Kinney  (1  Caines,  117),  a  party  was  relieved  from  a  stipulation 
that  two  causes  should  abide  the  event  of  two  others,  after  the  latter  had  been 
tried.  A  like  agreement,  made  in  open  court,  was  set  aside  and  vacated  in 
The  Hiram,  IWAea*.,  440.  Ch.  J.  Marshall  says:  '  If  a  judgment  be  confessed 
under  a  clear  mistake,  a  court  of  law  will  set  that  judgment  aside,  if  applica- 
tion be  made  while  the  judgment  is  in  its  power.'    See,  also.  Buck  «.  Farralt,- 
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11.  Bules  of  discretion.] — The  general  principles  which 
the  courts  usually  recognize  in  the  exercise  of  this  discretion, 
are : 

(1.)  Attorneys  are  presumed  to  stipulate  intelligently  and 
advisedly,  and  in  terms  accurately  expressing  their  intention. 
Hence,  mere  ignorance,  mistake,  or  inadvertence  is  rarely 
deemed  a  ground  for  relief.-" 

(2.)  Change  of  purpose  or  wish,  upon  facts  which  were 
known  at  the  time  of  stipulating,  is  not  a  ground  for  relief,* 
unless  the  attorney  is  acting  for  a  party  non  sui  juris,  or  in 
the  public  interest,  and  performance  of  his  duty  calls  for  re- 
lief.5 

(3.)  An  applicant  for  relief  should  show  not  only  excuse 
and  hardship,  but  also  good  faith ;  and  for  this  purpose  notice 

3  P.  Wins. ,  243.  Even  a  release  may  be  set  feside  on  motion  for  fraud.  Ferris 
•0.  Crawford,  3  Denio,  595,  per  Bronson,  Ch.  J.,  p.  604.  Other  cases  might  be 
referred  to,  but  these  suffice  to  show,  upon  authority,  that  the  court  below 
had  control  of  the  order  entered  by  consent,  and  power  to  relieve  the  parties 
from  their  stipulation. 

"Whether  the  causes  assigned  were  sufficient  to  justify  the  court  in  the 
exercise  of  the  power,  was  exclusively  for  that  court  to  determine ;  there  cer- 
tainly was  not  an  entire  absence  of  a  foundation  for  the  application.  It  is 
true,  as  urged  by  the  appellants,  that  the  stipulation  was  in  the  nature  of  a 
compact  or  agreement  of  the  parties,  and  valid  per  se;  but,  like  other  compacts 
and  agreements  made  in  the  progress  of  an  action,  and  affecting  proceedings 
in  it,  it  was  liable  to  be  dealt  with  summarily  by  the  court,  so  long  as  the  par- 
ties could  be  restored  to  the  same  condition  in  which  they  would  have  been 
if  no  agreement  had  been  made." 

Harvey  v.  Thorpe,  38  Ala  ,  250  (relief  given  at  the  trial  by  admitting  evi- 
dence contrary  to  admission  in  stipulation). 

Wells  V.  Jackson,  &c.,  Mfg.  Co.,  48  N.  H.,  491;  Wells  «.  Am. Express  Co., 
A%Wisc.,  324;  and  see  page  110  of  this  Volume. 

In  Becker  v.  Lament,  13  How.  Pr.,  23,  it  was  held  that  a  stipulation,  plain- 
ly entered  into  under  ignorance  or  mistake,  and  pertaining  merely  to  the  con- 
duct of  the  suit,  and  no  part  of  the  issue  to  be  tried,  is  a  proper  case  for  relief 
upon  motion. 

'  Van  Horn  v.  Burlington,  &o.,  Ry.  Co.  (Iowa,  1886),  2?>  Northwestern  Rep., 
547;  McKinley  «.  Wilmington  Star  Min.  Co.,  7  Bradw.,  386  (ignorance  no 
ground). 

Chapman  «.  Coats,  26  Iowa,  288  (mistake  no  ground). 

^  Conner  v.  Belden,  8  Daly,  257.  (Stipulation  for  judgment  of  dissolution 
of  partnership  held  to  make  it  error  to  grant  piotion  inconsistent  therewith.) 

'  Mayor,  &c.,  of  N.  T.  «.  Union  Ferry  Co.,  9  Wedcly  Big.,  558  (holding  it 
proper  to  relieve  counsel,  especially  as  he  was  the  official  counsel  of  a  city, 
from  a  stipulation,  inadvertently  or  unwisely  made,  admitting  facts  for  the 
trial ;  the  application  being  made  on  motion  before  trial). 

s.  P.,  Matter  of  Smith,  9  Abb.  N.  C,  453  (receiver  relieved  from  agreed 
statement  of  facts). 

But  even  the  State  may  be  bound  by  estoppel  on  even  an  oral  stipulation 
People  V.  Stephens,  52  N.  Y.,  306. 
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of  intent  to  get  rid  of  the  stipulation  should  be  given  promptly  ^ 
after  the  intent  is  occasioned. 

(4.)  But  good  faith  on  i)oth  sides  is  requisite;  hence  an 
entire  want  of  mutuality  in  an  attorney's  stipulation,  pi-ejudi- 
cial  to  his  client  and  in  favor  of  the  other  party ,^  or  fraud  in 
obtaining  a  stipulation,  even  though  only  by  the  use  of  illusory 
promises,  is  ground  for  relief.* 

(5.)  The  fact  that  the  parties  cannot  be  placed  in  statu  quo 
is  often  ground  for  denying  relief  where  it  would  be  otherwise 
granted.^ 

Lastly,  if  the  application  for  relief  raises  a  serious  conflict 
of  evidence,  the  applicant  may  be  left  to  an  action.' 

12.  Actions  affecting  stipulations.} — A  stipulation  is  a  con- 
tract between  the  parties  whose  attorneys  sign  it,  and  the  mere 
fact  of  its  form  does  not  preclude  an  action  for  its  breach,  if 
the  breach  be  otherwise  a  good  cause  of  action. 

Hence  an  action  lies  for  relief  upon  a  stipulation :  as  for 
instance,  to  recover  money  stipulated  to  be  paid,^  or  to  estab- 
lish a  lost  or  withheld  stipulation,  and  cancel  a  judgment '  taken 
in  violation  of  it;  or  to  cancel  a  stipulation  on  the  ground  that 
it  was  obtained  by  fraud  or  undue  influence.^ 


Form  No.  211. 
Stipulation  waiving  right  of  appeal.' 

[Title  of  court  amd  cause.} 

The  parties  hereto  hereby  stipulate  [by  their  respective  at- 

'  Seaver  v.  Moore,  1  Run,  305. 

'  Howe  V.  Lawrence,  33  N.  J.  L.,  99. 

3  Abbott  V.  Abbott,  18  Nehr.,  503  ;  s.  c,  36  Northwestern  B'.p.,  361 ;  s.  p., 
Clark  13.  Taylor,  37  Htiu,  313. 

■•  Johnson  v.  Wright,  19  Geo.,  509. 

'  Page  111  of  this  Volume;  and  see  Charles  «.  Miller,  36  Ala.,  141. 

'  Valentine  v.  Central  Natl.  Bk.,  10  Abb.  N.  C,  188,  conceding  that  there 
is  usually  also  a  remedy  by  motion,  if  the  facts  are  not  too  doubtful. 

'  Deen  ».  Milne,  15  Abb.  N.  C,  350. 

*  Page  111  of  this  Volume,  note  3. 


'  See  p.  454,  paragraph  7  {above),  stipulation,  though  only  by  one  side. 
This  Form  is  sustained  by  Pike  ».  Em-  and  expressing  no  consideration,  was 
erson,  5  N.  H.,  393,  where  such  a    sustained ;   but  though  uhquestiona- 
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torneys],  that  the  judgment  of  this  court  herein  shall  be  final 
and  conclusive,  each  party  hereby  waiving  his  right  of  appeal. 
[Date.]  [Signature  ofl,  attorney  for  plaintiff. 

[Signature  of%  attorney  for  defendant. 

Form  No.  213. 
Stipulation  that  one  cause  abide  the  result  of  another.' 

[Title  of  court  a/nd  of  cause  stayed.^] 

The  parties  hereto  hereby  stipulate,  by  their  respective  at- 
torneys, that  all  proceedings  herein  shall  be  and  are  hereby 
stayed  ^  until  the  trial,  decision,  and  final  judgment  [on  the  trial 
about  to  be  had  *]  in  the  case  of  the  same  plaintiff  against  Y.  Z.,° 
and  in  case  of  an  appeal  thereupon,  then  such  proceedings  are 
stayed  until  the  final  determination  of  the  cause  after  appeal ; ' 
and  upon  such  final  determination,  decision,  and  judgment,  in 
said  cause  [on  appeal  or  otherwise],  either  party  may  [without 
notice]  cause  judgment  to  be  entered  in  this  cause  correspond- 
ing to  the  result  in  that  cause."' 

[Date.]  [Signature  of],  attorney  for  plaintiff. 

[Signature  of],  attorney  for  defendant. 


bly  sound  in  form,  the  question  wheth- 
er the  attorney  has  implied  authority 
to  waive  the  right  of  appeal  has  heen 
denied.  The  Isetter  opinion  is  that 
before  judgment  he  has,  provided  the 
stipulation  be  on  a  consideration  and 
not  a  mere  surrender.  In  Townsend  «. 
Masterson,  &c.,  Stone  Dressing  Co.,  15 
M.  T.,  587,  stipulation  after  judgment 
at  special  term,  to  speed  an  appeal  to 
general  term  and  that  there  should  be 
no  appeal  to  the  Court  of  Appeals, 
expressed  as  made,  by  the  parties,  and 
admitted,  by  the  party  repudiating  it, 
to  have  been  made  by  his  personal  di- 
rection, was  enforced.  Compare  Peo- 
ple V.  Stephens,  53  Jf.  Y.,  306,  enforc- 
ing attorney-general's  waiver  of  ap- 
peal on  the  part  of  the  State,  made 
after  decision  but  before  judgment ; 
and  People  «.  Mayor,  &c.,  of  N.  T., 
11  Abb.  Pr.,  66,  holding  mutual  stipu- 
lation of  counsel  to  city  defendant, 
with  attorney  for  plaintiff,  made  after 
judgment,  unauthorized;  and  see  iSer- 
inee,  pp.  409, 410,  of  this  Volume. 

'  See  p.  453,  paragraph  6  (abom). 

'  In  McKinley  «.  Wilmington  Star 
Min.  Co.,  7  Bradw.,  386,  a  stipula- 
tion in  the  cause  which  was  to  be 
tried  was  held  to  control  the  others, 
and  that  it  was  not  waived  by  delaying 
the  trial  of  that  cause. 


'  In  a  mere  stipulation  to  abide 
event,  this  would  be  implied  as  to  trial 
at  least,  if  not  expressed.  Murphy  v. 
Keyes,  4  Supm.  Ot.  (T.  <&  C),  561. 

^  This  clause  would  preclude  de- 
lay pending  appeal,  if  the  following 
clauses  were  not  used. 

'  A  subsequent  amendment  of  the 
issues  in  the  other  cause  does  not 
necessarily  impair  the  stipulation. 
Gilmore  i).  Am.  Centr.  Ins.  Co.,  67 
Gal,  366 ;  s.  c,  7  Pacif.  Sep.,  781, 
783. 

°  Even  where  the  stipulation  re- 
ferred to  final  determination  of  such 
appeal,  it  was  held  that  a  reversal  and 
order  for  new  trial  did  not  exhaust  the 
stipulation,  but  the  ultimate  judgment 
controlled.  Gilmore  v.  Am.  Centr. 
Ins.  Co.  (supra). 

'  A  mere  stipulation  that  one  cause 
abide  the  event  of  another  implies 
this.  U.  S.  ®.  Humason,  7  Sawy.,  352  ; 
B.  c,  8  Fed.  Sep.,  71. 

As  to  right  to  costs,  see  Koch  v. 
Koch,  1  dtp  Ot,  355;  Audenreid  v. 
Wilson,  3  Weekly  Dig.,  108  ;  Hauselt 
V.  Godfrey,  3  CV».  Pro.  S.  (Browne), 
116 ;  Moses  V.  McDivitt,  3  Abb.  W.  0., 
47  ;  rev'd  on  another  point,  in  88  JT, 
7.,  63. 
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AETICLE  XXIV. 

Suggestions  on  the  Recoed. 

1.  Nature  of  suggestion.  (214.)  Suggestion  on  minutes  in  open 

2.  Eflfecl.  court,  or  before  referee,  with 
Form.                                                                                order  thereon. 

(213.)  Suggestion  of  death  of  a  party. 

1.  Nature  of  suggestion.] — There  is  a  class  of  facts  occurring 
during  an  action,  and  affecting  the  propriety  of  the  record, 
which  are  within  the  knowledge  of  the  attorney,  and  rarely 
contested ;  so  that  the  statement  of  them  by  the  attorney,  if 
unchallenged  by  his  adversary,  is  enough  for  the  court  to  act 
upon  without  proof  by  affidavit. 

2.  Effect.'] — Such  a  suggestion  if  made  in  open  court,  in  the 
presence  of  the  adverse  party,  and  entered  on  the  minutes,  or  as 
is  the  practice  when  a  hearing  is  not  pending,  made  in  writing 
and  filed  and  notice  thereof  given,  is  a  sufficient  justification 
for  thereafter  omitting  a  party  from  the  record,  who  should  be 
omitted  if  the  suggestion  be  true,  or  for  dropping  a  guardian 
ad  litem  on  the  infant  attaining  majority,  &c.  If  any  doubt 
can  be  raised  on  the  fact,  it  is  better  to  ask  leave  to  file  the  sug- 
gestion. 

If  the  fact  is  suggested  as  the  foundation  of  bringing  in  a 
new  party,  or  otherwise  making  an  affirmative  change  in  the 
record,  leave  should  be  asked  if  the  suggestion  is  not  made  in 
open  court,  and  an  order  should  be  entered.^ 


Form  No.  213. 

Suggestion  of  death  of  a  party. 

[Title  of  court  o/nd  ccmse.] 

The  plaintiff,  A.  B.,  by  M.  IST.,  his  attorney,  hereby  sug- 
gests to  the  court  that  his  co-plaintiff,  CD.,  co-trustee  with 
said  A.  B.  under  the  will  of  L.  M.,  died  on  the  day  of 

,18     ,  leaving  said  A.  B.  sole  surviving  trustee  and  plain- 
tiff herein. 

'  Suggestion  on  the  record  of  the  plaintiff 's  death,  and  an  order  of  court 
making  his  devisees  parties,  prima  facie  show  his  death.  Stebbins  «.  Dun- 
can, 108  TI.  8.,  33. 
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lOr,  that  C.  D.,  one  of  the  three  trustees  under  the  will  of 
L.  M.,  deceased,  and  joined  herein  as  such,  as  one  of  the  above- 
named  defendants,  died  on  or  about  the  day  of  , 
18  ,  and  before  this  action  was  commenced ;  his  name  having 
been  inserted  in  the  summons  and  complaint  in  this  action,  by 
mistake,  through  the  plaintiff 's  attorney  not  being  aware  of 
the  death  of  said  defendant.] 

[Date.] 

[Signature  a/nd  address  of], 

Attorney  for  Plaintiff, 

[J^ile  and  serve  copj/  with  notice  of  filing,  as  in  Form  No. 
113,^.  304,  inserting  '■'■suggestion^''  and  ''^ filed,"  instead  of 
"  order"  and  "  entered."] 


Form  No,  214, 

Suggestion  on  minutes  in  open  court,  or  before  referee,  with  order 

thereon. 

Now  come  the  parties  by  their  attorneys,  and  M,  E".,  Esq., 
the  attorney  of  the  plaintiff,  suggests  to  the  court  the  death  of 
A.  B.,  and  that  C.  I),  is  the  sole  heir  and  devisee  of  said  de- 
ceased ;  and,  on  motion  of  the  plaintiff's  attorney,  it  is  ordered 
by  the  court  that  said  C.  D.  be  made  plaintiff  herein. 

[  Under  N.  Y.  Code  Civ.  Pro.,  §  757,  dranjo  up  and  enter 
a  formal  order.] 
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AETICLE    XXY. 

Undeetakings. 


I.  The  instecment. 

1.  The  nature  of  the  instrument. 

2.  Undertakings  departing  from  the 

statute. 

3.  Substantial  compliance. 

4.  Undertakings  void  colore  officii. 
6.  One  instead  of  several. 

6.  Voluntary  undertaking. 
'J.  Inter chanegablen ess  of  terms. 
8.  Ancillary  character  of  the  obliga- 
tion. 
9    Title. 

10.  Recitals. 

1 1 .  Mistake  in  recital. 

12.  Who  may  be  sureties. 

1 3.  Guaranty  companies. 

14.  Number  of  sureties. 

15.  Party. 

16.  When  party  need  sign. 

17.  Names  and  additions  of  sureties. 

18.  Words  of  representation. 

19.  Obligee. 

20.  The  obBgation. 

21.  Amount. 

22.  Extent  of  sureties'  liability. 

23.  Signature. 

24.  Rules  coTumon  to  undertakings  and 

bonds, 

25.  Acknowledgment. 

II.    Ex  PAETE  JUSTTFICATION. 

26.  Modes  of  justification. 

27.  —  combining  sureties  in  lesser  sums. 

28.  Affidavit  of  sufficiency. 

29.  Approval. 

30.  —by  clerk. 

81.  — by  court  or  judge. 

82.  — not  to  be  delegated. 


83.  Certificate  of  approval. 

34.  Vacating  the  approval. 

III.  Filing  and  sEEviifQ. 

35.  Filing. 

36.  Tardy  filing. 

37.  Relief  from  neglect  to  file. 

38.  Service. 

39.  Failure  to  serve ;  relief  therefrom. 

IV.  Justification  on  notice. 

40.  Justification. 

41.  Notice  of  exception. 

42.  —  effect. 

43.  Notice  of  justification. 

44.  Exceptant's  failure  to  appear. 

45.  —  course  of  the  party  giving  the 

undertaking. 

46.  —  failure  of  appearance  by  the  par- 

ty giving  undertaking. 

47.  Proceedings  on  the  justification. 

48.  Effect  of  failure  to  justify  on  notice. 

49.  Remedy  for  fraudulent  justification. 

V.  Amendment  and  substitution. 

50.  Treatment  of  imperfect  undertaking. 

51.  Amending  defects. 

52.  Amending,  &o.,  at  instance  of  party 

giving. 

53.  Application  for  leave. 
64.  —  nU7ic  pro  tunc. 

55.  Amending  at  instance  of  surety. 

56.  —  at  instance  of  party  secured. 

57.  Amending  action  as  to  parties,  &c. 

68.  Fresh  undertaking. 

69.  Compelling  new  undertaking. 
60.  Deposit  in  lieu. 


[For  Forms,  see  p.  491  {below).'] 


I.    THE    mSTRIBIENT. 

1.  Nature  of  the  instrv/ment.'] — Formerly,  when  security 
was  to  be  required  in  legal  proceedings,  it  was  customary  to 
take  a  penal  bond  in  double  the  sum.  The  technical  form  and 
incidents  of  bonds  led  the  framers  of  the  new  procedure  to 
substitute  a  simple  written  promise  or  engagement,  to  the  same 
effect  as  the  condition  of  a  bond ;  and  to  this  writing  was  given 
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the  name  of  "  undertaking."  It  results  that,  in  the  present 
state  of  the  law,  in  some  cases  one  form  is  required,  and  in  some 
the  other.  The  only  substantial  differences  are  that  a  bond  is 
limited  by  a  penal  sum,  and  an  undertaking  may  be  unlimited,* 
and  that  an  undertaking  is  statute-barred  in  six  years,*  a  bond 
in  twenty. 

Since  the  statute  making  a  seal  only  presumptive  evidence 
of  a  consideration,  the  bond  is  no  more  conclusive  in  this  re- 
spect than  an  undertaking.' 

Which  is  to  be  given  in  any  particular  case  depends  on  the 
statute  or  rule  which  sanctions  it. 

"What  is  known  in  admiralty  practice  as  a  stipulation  is 
analogous  to  these  undertakings,  but  is  regarded  as  a  contract 
with  the  court;  while  an  undertaking,  in  ordinary  cases  at 
least,  is  to  be  regarded  as  a  contract  with  the  parties  secured  by 
it,  not  with  the  court,*  but  is  construed  with  due  regard  to  the 
intent  of  the  statute,  or  of  the  rule  or  order  of  court  which 
required  it  to  be  given. 

2.  Undertakings  departing  from  the  statute.] — If  in  a  case 
in  which  an  undertaking  can  be  exacted,  an  undertaking  de- 
parting from  the  statute  be  given  and  accepted,  not  by  an 
ofScer  taking  it  under  color  of  office,  nor  in  contravention  of 
law,  but  by  agreement  of  the  parties,  and  the  consideration  or 
object  for  which  it  is  given  be  secured  by  giving  it,  it  is  valid,' 


■  Goldsmith  «.  Gelliland,  23  Fed.  B.,  645. 

The  decision  in  City  of  Sacramento  «.  IKmlap,  14  Cal.,  421,  that  an  un- 
dertaking was  not  valid  and  enforceable  where  it  had  been  given  in  lieu  of  an 
official  bond,  seeins  to  have  been  put  on  the  difference  between  primary  lia- 
bility of  sureties  supposed  to  be  secured  by  the  former,  and  the  secondary  or 
contingent  liabiUty  supposed  to  be  secured  by  the  latter. 

This,  however,  except  so  far  as  precluded  by  statute,  depends  not  on  which 
form  is  used,  but  on  the  substance  or  terms  in  which  (by  the  instrument, 
whether  bond  or  undertaking),  the  obligation  is  expressed. 

"  Unless  sealed.  But  a  seal  is  not  necessary.  McLain  ■».  Simington,  37 
OMo  a.,  484. 

2  Thompson  v.  Blanchaid,  3  iV.r'.,335(denying  a  motion  to  dismiss  an  ap- 
peal on  the  ground  that  no  consideration  was  expressed  in  the  undertaking. 
The  statute  itself  is  the  consideration). 

Approved  in  Doolittle  v.  Dininny,  31  iV.  T.,  350  (where  in  an  action  on  an 
appeal  undertaking  the  want  of  consideration  was  set  up  by  way  of  defense). 

s,  P.,  Johnson  v.  Noonan,  16  Wise,  687. 

*  This  is  the  American  doctrine.  See,  on  this  subject..  Smith  ®.  Day 
{OTian.  Div.,  1888),  31  WeeMi/  Sep.,  187. 

'  Goodwin  i>.  Bunzl,  103  iV.  Y.,  224,  affl'g  50  Super.  Ct.  (J.  &  S.),  441  (un- 
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notwithstanding  it  may  be  more  onerous  than  the  statutory  re- 
quirement. 

If  a  clause  that  cannot  be  sustained  as  a  voluntary  contract 
because  in  excess  of  the  statute  authority,  does  not  make  the 
undertaking  yoid  colore  officii,  it  can  be  rejected  as  surplusage, 
and  the  rest  may  be  sustained.^ 

And  even  a  statutory  prohibition  against  a  bond  being 
given  without  a  prescribed  clause  for  the  benefit  of  the  obligee, 
may  be  construed  as  meaning  that  the  party  tendering  the 
security  without  such  clause  cannot  insist  on  the  benefit  of  the 
security,  and  as  not  preventing  the  obligee  from  waiving  the 
omission,  accepting  the  security,  and  enforcing  it  upon  breach 
of  the  condition.  ^ 

3.  Substantial  corrvpliwnce.'l — A  bond  or  undertaking  re- 
quired by  statute,^  as  a  condition  in  legal  proceedings,  is  sufli- 
cient  if  it  conforms  substantially  to  the  form  therefor  pre- 
scribed by  the  statute  (and,  equally,  one  required  by  the  court 
if  it  conforms  substantially  to  that  prescribed  by  the  court), 
and  does  not  vary  therefrom  to  the  prejudice  of  the  rights  of 
the  party  to  whom  or  for  whose  benefit  it  is  given. 

In  considering  whether  a  departure  from  the  requirement 
is  substantial,  regard  should  be  had  not  only  to  the  question 
whether  the  amount  and  personal  responsibility  is.  sufficient, 
but  also  to  whether  the  form  and  execution  of  the  instrument 
impair  that  convenience  and  certainty  of  proof  in  case  an  action 
on  it  should  be  necessary,  which  a  formal  and  regular  instru- 
ment would  afford. 

4.   UndertaJcvngs  void  colore  officii^ — Under  the  usual  stat- 


dertaking  on  appeal,  in  form  appropriate  for  money  judgment  instead  of 
replevin). 

Otherwise  of  an  undertaking  given  to  secure  removal  of  a  cause,  ■which 
Uie  court  had  no  power  to  remove.    Mittnacht  v.  Uschwend,  1  City  Gt.,  360. 

>  Omaha  Hotel  Co.  v.  Kountze,  107,  U.  8.,  378 ;  abst.  s.  c,  38  Alb.  L.  J.,  16. 

'  Smith  V.  Meegan,  133  Mass.,  6.  (Sustaining  recovery  on  bond  to  dissolve 
attachment,  accepted  -without  containing  special  clause  precluding  its  avoid- 
ance by  bankruptcy,  required  by  Mam.  St.  of  1875,  c.  68,  §  3. ) 

'  K  T.  Code  Civ.  Pro.,  §  739,  superseding  3  B.  S.,  556,  §  38,  which  related 
to  lands  only. 
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ute,^  making  obligations  void  when  taken  by  sberiffs  or  other 
officers  (particularly  by  way  of  baiP),  in  any  other  case  or  man- 
ner than  such  as  are  provided  bylaw — an  instrument  less  oner- 
ous than  the  statute  reqiiires,  if  accepted  and  affirmed  by  the 
party  for  whose  benefit  the  officer  takes  it,  may  be  sustained  and 
enforced ;  ^  but  an  undertaking  which  is  more  onerous,  though 
taken  by  the  sherifE  without  intent  to  exceed  the  law,  is  void.* 
The  parties,  however,  may  agree  upon  a  bond  or  imdertak- 
ing  more  onerous  in  terms  than  is  provided  for  by  law;  and  if 
such  an  arrangement  is  substantially  an  agreement  between  the 
parties,  it  may  be  sustained,  irrespective  of  the  fact  that  the 
officer  was  an  intermediary  in  effecting  the  arrangement.' 

6.  One  instead  of  several.'] — It  is  not  good  practice  to  em- 
body several  undertakings  in  one  instrument  unless  expressly 
authorized  by  statute,  or  where  the  obligations  are  given  either 
to  secure  the  same  right  or  favor,  or  where  they  are  given  in 
reference  to  the  same  step  in  the  cause,  so  that  it  cannot  be- 
come desirable  to  take  different  proceedings  thereon,  or  appli- 
cations to  amend,  renew,  or  substitute,  affecting  one  and  not  the 
others. 

But  a  single  undertaking  for  several  purposes  is  not  invalid 
if  accepted,  and  may  be  construed  and  enforced  distribntively ; 
and  hence  for  sufficient  reasons  of  convenience  is  permissible.^ 

6.  Voluntary  undertaTcmg.] — In  a  case  where  an  undertak- 
ing could  not  be  absolutely  exacted,  it  may  be  given  by  consent 

^2  N.T.  B.  S.,  286,  §  59.  Benedict  v.  Bray,  2  Cal,  251;  s.  c,  56  Am. 
Dec,  333. 

'  Original  of  many  American  statutes.    23  Sen.  VII,  c.  8. 

3  Cook  «.  Freudenthal,  80  N.  T.,  202,  207  [dictum). 

^  Cook  «.  Freudenthal,  80  iV^.  K,  202  (xmdertaking  on  arrest). 

'  Toles  V.  Adee^  84  N.  T.,  223,  reviewing  the  cases,  and  reversing  Toler  c. 
Adee,  9  Weekly  Dig.,  211. 

*  This  is  the  practice  and  I  understand  it  to  be  in  accordance  with  the  re- 
sult of  the  authorities.  See  Sharon  v.  Sharon  [Cal.),  9  Pac.  Rep.,  187,  qual- 
ifying Peoples.  Center,  61  Cal.,  191  ;  Corcoran®.  Desmond (Cte^.,  1886),  11 
Pac.  Sep.,  815. 

In  Eureka  Steam  Heating  Co.  ®  Sloteman  (Wise,  1886),  30  Northwestern 
Sep.,  241,  244,  it  was  held  that  under  a  statute  authorizing  several  orders  to 
be  appealed  from  by  one  appeal,  with  one  undertaking,  if  the  judge  or  court 
fixes  the  amount  of  the  undertaking  without  qualification,  he  cannot  after- 
wards strike  out  one  of  the  orders  from  the  appeal,  on  the  ground  that  the 
amount  was  fixed  only  with  reference  to  the  others.  H  misled  he  should 
modify  or  amend  the  order  fixing  the  amount. 


COMMON    FOEMS.— XXV.    UNDERTAKINGS.  465 

as  a  condition  of  the  concession  by  the  party,  or  the  awarding  by 
the  court,  of  something  to  which  the  one  giving  it  is  not  en- 
titled as  of  right.^ 

7.  Interohcmgeahleness  of  terms.] — If  a  bond  has  been  given 
when  the  form  should  have  been  that  of  an  undertaking,^  or  an 
undertaking  when  a  bond  should  have  been  given,^the  deviation 
does  not  exonerate  an  obligor  if  the  object  of  the  security  was 
obtained. 

But  the  party  for  whose  benefit  the  security  is  given  is  not 
bound  to  accept  a  simple  undertaking  where  the  statute  requires 
a  bond.  Nor  can  the  party  furnishing  the  security  be  required 
to  give  a  bond  where  the  statute  specifies  an  undertaking,  un- 
less the  case  be  one  in  which  the  court  has  a  discretion  to 
require  security  independent  of  the  statute. 

S.  Ancilla/ry  character  of  the  obligation.] — An  undertaking, 
the  object  of  which  is  to  secure   the  payment   of  a  suitor's , 
claim  if  established,  is  an  incident  to  the  judgment  subsequent- 
ly recovered,  and  passes  by  an  assignment,  and  is  bound  by  an,; 
attachment  which  binds  the  judgment.^ 

It  is,  however,  an  additional  security,  and  although  it  falls 
with  a  successful  impeachment  of  the  validity  of  the  judgment, 


'  Candee  v.  "Wilcox,  26  Hun,  666,  and  see  cas.  cit.  (undertaking  giyen  as 
condition  of  being  allowed  to  retain  an  injunction). 

But  when  dissolution,  but  for  a  prescribed  undertaking,  is  matter  of  right, 
an  undertaking  not  equivalent  to  the  statute  requirement  does  not  justify 
ordering  dissolution.     Chamberlin  «.  Buffalo,  &c  ,  R.  R  Co.,  31  Hun, '639. 

^  Schoregge  v.  Gordon,  29  Minn.,  387  (approving  Clark  «.  Eandall,  9  Wise.,, 
185);  Canfield  v.  Bates,  13  Oal.,  606  (instrument  purporting  to  be  a,  bond 
on  appeal  containing  words  of  obligation  and  having  a  scroll  opposite  the 
name  of  one  of  the  two  signers,  who  contemporaneously  verified  the  in- 
strument as  their  bond — held  the  bond  of  both  and  a  substantial  compliance 
with  the  statute  requiring  a, written  undertaking.  The  court  say:  "Taking 
aU  our  statutes  together  their  obvious  design  was  to  put  an  undertaking  on 
the  same  footing  as  a  bond"). 

Martin  v.  Bolenbaugh,  18  Gin.  Weekly  L.  Bui.,  217.  (BondtaJjen  by_  public 
ofiBcer,  instead  of  undertaking,  binds  surety  if  not  against  law,  and  if  it  ac- 
complished the  purpose.) 

2  Dodge  V.  St.  John,.  96  N.  T.,  360  (bond  given  without  a  penal  clause). 

Fawkner  v.  Baden,  89  Ind.,  587  (an  undertaking  in  replevin,  in  lieu  of  penal 
bond,  as  required.  The  coiu-t  held  it  error  to  dismiss, the  action  for  this  mis- 
take). "The  undertaking  Taeing  ample  security  i&  a.  substantial  compliance 
with  the  law."    Judgment  reversed. 

8.  P.,  Bugle  «.  Myers,  59  Ind.,  78. 

*  Wehle  V.  Spellman,  75  N.  T.,  585  (in  this  case  an  tmdertaking  on  appeal). 
Vol.  I.— 30. 
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or  with  payment  or  other  substantial  satisfaction  of  the  judg- 
ment, it  does  not,  if  the  event  expressed  as  the  condition  oc- 
curs, fall  with  the  discharge  of  the  judgment-debtor  in  bank- 
ruptcy or  insolvency.^ 

9.  Title.] — The  practice  is  to  entitle  an  undertaking  in  the 
cause  in  which  it  is  given,  in  the  same  manner  as  an  affidavit  or 
notice,  and  for  purpose  of  identification  with  the  cause. 

The  validity  of  the  instrument  is  not  affected  by  the  lack 
of  title,  if  the  body  of  it  aflEords  a  sufficient  identiiication.* 

10.  Hecitals.] — The  object  of  the  recitals  in  an  undertak- 
ing, as  in  a  bond,  is  to  express  the  precise  intent  of  the  par- 
ties,^ and  show  the  consideration  upon  which  it  is  made,  and 
no  other  statement  of  consideration  is  necessary.^  The  recitals 
should  therefore  be  carefully  drawn. 

The  advantage  of  well  drawn  recitals  is  that  on  the  one 
hand  they  may  serve  to  define  and  limit  the  liability  of  the 
sureties,  and  on  the  other  they  are  conclusive  on  the  sureties, 
when  it  is  sought  to  enforce  the  undertaking  after  it  has  served 
its  purpose.^ 

The  party  in  whose  favor  an  undertaking  is  given  is  entitled 
■to  appropriate  recitals  for  this  purpose.^ 

'  Wilson  V.  Field,  27  Hun,  46.    Compare  p.  463,  note  2  (above) 

'  In  WinsMp  v.  Clendenning,  24  Ind.,  439,  omission  of  name  of  court  was 
■held  not  to  vitiate  ;  and  see  Robertson  «.  Moorer,  35  Tex.,  428. 

^  Page  66  of  this  Volume.  That  the  undertaking  is  to  be  construed  in  view 
of  the  statute  also,  see  Cook  v.  Freudenthal,  80  N.  T.,  203. 

''  Indeed,  without  such  recitals,  the  instrument  may  be  enforced  against 
the  sureties  on  extrinsic  evidence  of  those  facts.  Dore  ».  Covey,  13  Cal.,  502  ; 
Prader  ».  Purkett,  13  id.,  588. 

'  Pierce  ■».  "WMting,  63  Oal.,  588  (ownership  of  property,  recited  in  under- 
taking in  attachment). 

"Wiseman  ■».  Lynn,  39  Ind.,  250.  (Value  of  property  recited  in  imdertak- 
ing  in  replevin.) 

Commissioners,  &c.  ®.  O'Bourk,  34  Sun,  349  (relation  of  husband  and  wife 
recited  in  undertaking  for  support  of  wife  by  husband). 

Christal  «.  Kelly,  88  If.  T.,  285,  affl'g  24  Eun,  155  (recital  sufficient  proof 
of  due  issue  of  attachment). 

Harriman  «.  Rockaway  Beach  Pier  Co.,  8  Fed.  Bep.,94:  (estoppel  as  to 
jurisdiction  of  attachment,  by  recital  in  stipulation  for  release). 

*  Dinkel  v.  WeMe,  13  Aib.  W.  0.,  478  (describing  judgment  by  vsTong  date, 
held  to  be  fatal  to  the  intended  stay,  and  to  entitle  the  party  to  disregard  it). 

So  where  on  two  appeals  the  undertaking  only  referred  to  "  such  appeal," 
it  was  disregarded  by  the  court,  as  useless  for  either.  Eddy  ®.  Van  Kess 
{Idaho,  1885),  6  Pacif.Mp.,  115. 
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11.  Mistake  in  recital.']— li  the  essential  part  of  the  under- 
taking, as  required  by  the  Code,  is  present,  a  mistake  in  the  re- 
citals will  not  affect  its  validity.^ 

12.  WTio  may  le  sureties.] — In  J^ew  York  the  general  rule 
is  that  the  surety  must  be  a  resident '  of  the  State,  and  a  house- 
holder or  freeholder.' 

"Householder"  includes  one  who  rents,  as  well  as  one  who 
owns ;  and  is  held  not  to  require  a  dwelling-house.* 

"  Freeholder "  requires  the  present  seisin  or  possession  of 
land  by  virtue  of  an  estate  greater  than  one  limited  by  a  speci- 
fied time — that  is  to  say,  a  fee  or  a  tenancy  for  hfe  of  the  ten- 
ant, or  for  life  of  a  third  person.^ 

'  Hyde  v.  Patterson,  1  Abb.  Pr.,  348.  The  undertaking  here  was  dated  the 
13th,  and  recited  an  afiBdavit  made  by  plaintifl  ;  the  only  aflBdavit  in  the  suit 
was  made  on  the  13th,  by  a  person  not  plaintiff.  Held,  that  the  undertaking 
was  good,  and  motion  to  vacate  proceedings  for  claim  anddelivery  of  personal 
property,  denied. 

Swain  v.  Graves,  8  GaZ.,  549  (misuse  of  "plaintiff"  for  "defendant"  dis- 
regarded, in  action  on  injunction). 

Fuller  v.  "Wright,  59  Ind. ,  333  (naming  wrong  court,  disregarded  in  action 
on  undertaking). 

StiUings  V.  Porter  32  Kans.,  17  (omission  to  mention  appellate  court,  dis- 
regarded in  action  on  undertaking). 

'  In  Smith  v.  Chicago  &  N.  W.  R  R.  Co.,  19  Wise.,  89,  this  requirement  in 
the  statute  as  to  arrest,  was  extended  by  the  court  by  analogy,  to  appeals. 

'  N.  T.  Code  Civ.  Pro.,  §§  813,  579. 

■•  It  has  been  held  to  include  one 'who  rents  and  occupies  within  the  State, 
an  ofHce  for  business  purposes.  Somerset,  &c..  Savings  Bank  v.  Huyck,  33 
How.  Pr.,  323.  So  of  the  tenant  of  a  mUl.  Delamater  v.  Byrne,  59  How. 
Pr.,  71. 

And  under  the  exemption  laws,  which  however  may  bear  a  different  con- 
struction, ceasing  to  keep  house,  and  storing  one's  goods,  is  not  necessarily  a 
cessation  of  housekeeping.    GriiBn  «.  Sutherland,  14  Barb.,  456. 

Edwa/rd  Livingston's  definition  is,  "  one  who  occupies  a  house,  or  part  of 
one,  in  which  he  habitually  dwells,"  to  which  he  adds  the  following  corol- 
laries. 

I.  It  is  not  necessary  that  the  dwelling-place  should  either  be  owned  or 
hired;  an  occupant  at  sufferance,  or  in  his  own  wrong,  comes  within  the 
definition. 

II.  By  employing  the  word  "  dwells,"  in  the  definition,  it  is  intended  to 
exclude  a  sojourner  or  guest.  The  occupant  must  be  provided  for  at  his  own 
table,  not  board  at  that  of  another. 

III.  The  dwelling  must  be  so  habitual  aa  to  show  an  intent  of  continuance. 
The  quality  of  householder  cannot  be  assumed  merely  for  the  purpose  of  us- 
ing it  in  order  to  do  some  act  for  the  performance  of  which  that  character  is 
required  by  law,  with  the  intent  of  relinquishing  it  when  the  purpose  is  at- 
tained.   3  Lii}.  Works,  648. 

As  to  apartments,  &c.,  see  discussion  of  term  "  lodger,"  in  Chapman  v. 
Bank  of  Scotland,  45  L.  T.  B.,  K  8.,  315;  Bradley  v.  BayKs,  46  L.  T.  R, 
Jf.  S.,  353. 

6  Bigbi/  Hist,  of  Lorn  of  B.  P.,  134 
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Sureties  not  thus  qualified  may  be  rejected,  but  if  not  ob- 
jected to  they  may  be  held  liable. 

The  same  person  may  be  surety  on  several  undertakings, 
though  given  in  the  same  cause  at  the  same  time,  the  question 
being  one  of  sufficiency  of  his  justification  only.^ 

A  married  woman  is  not  absolutely  disqualified  by  law,  but 
her  undertaking,  if  accepted  in  the  discretion  of  the  court, 
must  be  so  drawn  as  to  charge  her  separate  estate,^  unless  the 
married  woman's  act  in  force  has  dispensed  with  this  qualifica- 
tion of  her  contracting  power.^ 

13.  Guaromty  eompa/iiies.'] — Eecent  statutes  sanctioning  the 
convenient  resort  to  guaranty  or  surety  companies  for  bonds 
and  undertakings  are  referred  to  in  the  note  with  the  cases 
thereon.^ 

14.  Nwrriher  of  sv/reties.] — Where  the  statute  merely  requires 
"sureties,"  the  court  may  accept  one  sufficient  surety,^  or  may 
require  two.^    Where  it  expressly  requires  more  tban  one,  the 

>  Bonesteel  v.  Orvis,  20  Wise,  646. 

'  Matter  of  Weldon,  3  Month.  L.  Bui.,  37. 

'  As  tli«  New  York  Act  now  has  done,  save  where  she  contracts  with  her 
husband.    L.  1884,  p.  465,  c.  381. 

J  M.  T.  L.  1886,  c.  416,  amdg.  JV.  T.  Code  Civ.  Pro.,  §  811,  and  providing 
that  the  execution  of  bond  or  undertaking  by  any  fidelity  or  surety  com- 
pany authorized  by  the  laws  of  this  State  to  transact  business,  shall  be  equiva- 
lent to  the  execution  of  said  bond  or  undertaking  by  two  sureties,  provided 
the  same  is  approved  by  a  judge  of  the  court  in  which  such  bond  or  under- 
taking is  given;  and  such  company  if  excepted  to,  shall  justify  through  its 
officers  or  attorney  in  the  manner  required  by  law.  Any  such  company  may 
execute  any  such  bond  or  undertaking  as  surety  by  the  hand  of  its  officers,  or 
attorney,  duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  which  resolution  under  the  seal  of  said  company  shall  be 
filed  with  each  bond  or  undertaking. 

Superseding  the  rule  in  Nichols  «.  MacLean,  98  N.  T.,  458,  requiring  an 
additional  surety. 

See  also  L.  1885,  c.  401,  amending  L.  1881,  c.  486.  For  the  cases  see 
Matter  of  Filer,  11  Abi.  N.  C,  107  ;  Ryan  v.  C6chran,  id..  Ill  ;  Colgate  ®. 
Penn.  Co.,  id.,  Ill  n. ;  Sweeny  «.  Rogers,  id.,  110  n.,  and  rules  of  court  there 
given  ;  Cramer  v.  Tittle  (Cal,  1886),  11  Pew.  Sep.,  852  ;  Earle  v.  Earle,  49 
Super.  Ct.  {J.  &  8.),  57 ;  Hurd  D.  Hannibal,  &c.,  R.  R.  Co.,  33  Eun,  109 ; 
s.  c,  67  How.  Pr.,  516  ;  McGean  v.  MacKeller,  67  How.  Pr.,  373  ;  Knevals  ». 
Davis,  N.  T.  Daily  Beg.,  Nov.  13, 1883. 

Contra,  White  v.  Rintoul,  6  Civ.  Pro.  B.  {Browne),  359. 

'  Page  63  of  this  Volume. 

•  Delamater  v.  Byrne,  57  How.  Pr.,  170. 
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omission  to  give  tlie  required  number  is  amendable  by  leave  of 
court.* 

15.  Pariy.] — Where  the  statute"  requires  a  specified  num- 
ber of  sureties,  the  party  on  whose  behalf  the  security  is  given 
cannot  be  one  of  the  number.* 

16.  Whenpa/rty  need  sign.] — A  general  requirement  that  a 
party  "  give "  an  undertaking,  or  the  like,  is  not  construed  to 
require  him  to  unite  in  it.* 

Where  execution  by  the  party  is  required,  execution  by 
duly  authorized  agent  ^  is  enough.^  An  omission  of  execution 
by  the  party  may  be  supplied  by  amendment.' 

17.  Ncrnies  and  additions  of  sureties.] — The  court  should 
require  that  the  security  or  the  aifidavit  of  justification  actually 
annexed  describe  the  sureties,  so  as  to  show  that  they  answer 
the    statute,   as    for  instance  that  they  are  freeholders^  or 


•  State  V.  Russell  17  Nehr.,  301;  s.  c,  23  Northwestern  Bep.,  455. 

As  to  the  mode  of  amending  see  p.  488,  paragraph  53  [below). 

'  As  in  New  York  in  the  case  of  undertakings  on  appeal  to  the  Court  of 
Appeals,  Code  Civ.  Pro.,  §1334,  and  undertakings  for  a  stay  as  matter  of  right 
on  appeal  to  the  general  term  from  a  final  judgment  of  the  same  court,  or 
from  an  inferior  court. 

3  Morss  V.  Hasbrouck,  10  Abb.  N.  C,  407  (reVd  in  15  WeeUy  Dig.,  308,  on 
another  poiat),  and  Nichols  v.  McLean,  98  N.  T.,  458,  hold  that  approval  by 
the  judge  does  not  cure  the  objection. 

<  Lefflngwell  ®.  Chave,  5  Bosw.,  708  ;  s.  c,  10  Abh.  Pr.,  473  ;  19  Sow.  Pr., 
54;  Drouelhat «.  Eottner  (Ores'.,  1886),  11  Pacif.  Pep.,  331,  so  held  under  statute 
requiring  "the  undertaking  of  the  appellant  with  one  or  more  sureties." 

Johnson  v.  Johnson,  31  Ohio  St., 131 ;  Tissot  v.  Darling,  9  Cal.,  378;  Curtis 
®.  Richards,  9  Oat.,  33  (under  statute  prescribing  execution  "  on  the  part  of 
the  appellant.") 

Walker  v.  Williams,  88  N.  C,  7  ("on  his  behalf"). 

For  other  authorities  see  p.  63  of  this  Volume. 

'  Unless  the  requirement  of  acknowledgment  be  held  to  preclude. 

'  Page  63  of  this  Volume,  n.  4. 

In  an  action  by  a  foreign  repubUc  an  undertaking  for  arrest  executed  by 
the  accredited  minister  of  plaintiff  in  his  official  name  is  sufficient.  Republic 
of  Mexico  V.  Arangoiz,  5  Buer,  634 ;  affl'g  11  Hoyo.  Pr.,  1. 

'  Bellinger  v.  Gardner,  2  Abb.  Pr.,  441 ;  8.  c,  12  How.  Pr.,  381  {dictum, 
as  to  undertaking  of  arrest). 

s.  p.,  LangstafE  v.  Miles, 5  Mont,  554  ;  s.  c.Q Pacif.  Bep.,  356  (undertaking 
on  attachment). 

"  In  Auley  o.  Osteimann  (Wise ),  25  Northw.  Sep.,  658,  the  court  went  so 
far  as  to  exclude  the  bond  of  an  assignee  for  benefit  of  creditors  when  offered 


470  ABBOTT'S  NEW  PRACTICE. 

householders,  as  the  case  may  be,  and  to  state  the  residence 
and  occupation  of  each. 

If  an  omission  is  not  objected  to,  the  undertaking  is  ef- 
fectual, unless,  perhaps,  where  the  statute  requires  the  descrip- 
tion to  be  stated  in  it. 

But  omitting  even  the  name  of  a  surety  who  signs,  does 
not  exonerate  him  from  liability. 

Whether  they  shall  be  described  as  sureties  is  a  matter  of 
convenience  for  the  protection  of  them  as  between  themselves 
and  toward  the  principal.^ 

18.  Words  of  representation.^ — The  necessity  of  words  of 
representation  in  a  bond  ^  binding  heirs,  &c.,  is  a  relic  of  the 
old  common  law,  not  applicable  to  undertakings. 

19.  OlUgee.} — Under  a  statute  requiring  an  undertaking  to 
pay  the  adverse  party,  the  person  intended  should  be  designated 
as  such  party  ;  but  an  omission  to  do  so,  though  ground  for  re- 
fusing to  accept,  will  not  invalidate  it  if  it  be  accepted.^ 

Undertakings  being  less  formal  than  bonds,  and  not  under 
seal,  it  appears  to  be  agreed  that  an  undertaking  in  favor  of 
several,  without  words  of  severance,  wiU  enure  in  favor  of 
either  of  them  or  all,  according  to  the  injury  or  other  con- 
tingency contemplated.* 

20.  The  obligation.'] — The  promissory  words  of  the  under- 

in  evidence,  in  an  action  against  a  sheriff  for  levying  on  assigned  assets,  be- 
cause the  bond  omitted  to  state  that  a  surety  was  a  freeholder. 

In  a  New  York  City  District  Court  the  undertaking  of  a  plaintiff  without 
surety,  to  obtain  arrest,'  must  state  that  he  is  a  resident  of  and  householder 
with  in  the  city,  with  street  and  number  or  other  sufficient  identification  of  the 
building  where  he  resides.    N.  T.  Code  Civ.  Pro.,  %  3319. 

'  See  p.  63  of  this  Volume. 

'  Page  64  of  this  Volume. 

'  Job  »  Harlan,  13  Ohio  St.;  485  ("  adverse  party"  omitted) ;  Fitzgerald  v. 
Gray,  59  Ind..  254  (not  in  terms  payable  to  any  one) ;  s.  p..  Clerk's  Office  ®. 
Huffsteller,  67  K  C,  449. 

Where  the  statute  did  not  direct  to  whom  the  undertaking  should  be  exe- 
cuted, an  undertaking  to  the  People  was  held  sufficient  to  prevent  the  attach- 
ment granted  on  it  from  being  vacated.    Taaffe  v.  Rosenthal,  7  Cal. ,  514. 

8.  P.,  of  a  bond  to  an  officer  of  the  court,  instead  of  the  party.  Johnson 
V.  Weatherwax,  9  Kans.,  75;  Titus  v.  Fairchild,  49  Super.  Ct.  (J.  &  8.).  211. 

"  LaUy  V.  Wise,  28  Cal,  539;  Alexander  «.  Jacoby,  23  Ohio  St.,  358. 

Compare,  as  to  bonds,  p.  65  of  this  Volume. 


COMMON  FORMS.— XXV.  TJNDERTAKINaS.  471 

taking  should  be  distinctly  expressed  to  cover  aU  that  the 
adverse  party  is  entitled  to.  Thus  under  the  present  practice, 
which  forbids  that  a  judgment  on  appeal  should  repeat  the 
original  recovery,  and  confines  it  to  affirmance,  adding  costs, 
&c.,  an  undertaking  to  pay  the  sum  which  may  be  recovered 
or  "directed  to  be  paid  by  the  affirmance,"  will  not  be  accepted 
as  satisfactory  security  for  the  original  recovery.^ 

The  same  principles  apply  in  respect  to  the  effect  of  de- 
parture from  the  statute  in  respect  to  any  of  the  promissory 
words,  as  are  stated  below,  in  respect  to  amount.* 

21.  Amount.'] — Whether  the  undertaking  is  good  if  it  be 
limited  in  amount  depends  on  the  statute.  If  the  statute  fixes 
no  pecuniary  limit,  an  undertaking  limited  by  a  sum  which  raay 
be  less  than  the  indemnity  required,  is  insufficient  to  sustain  a 
provisional  remedy,^  or  a  stay,*  founded  on  it.  This  insuffi- 
ciency is  amendable.^  But  the  sureties  are  nevertheless  liable  if 
the  undertaking  served  its  purpose.^ 

If  a  statute  requiring  security  to  be  approved  by  the  court 
or  judge,  does  not  indicate  the  amount,  it  is  implied  that  the 
court  or  judge  shall  do  so.'    And  where  the  statute  requires  the 

'  Briggs  «.  Brown,  13  Abb.  W.  C,  481;  Hollister  v.  McNeill,  31  Run,  639. 
See  also  Stedeker  v.  Bernard,  93  J!f.  T.,  589,  holding  a  party  not  estopped  by 
his  undertaking  to  pay,  from  appealing  further. 

^  B.  P.,  Staples  «.  Gokey,  34  Eun,  289  (sureties  held  liable  to  pay  judg- 
ment on  affirmance,  though  the  undertaking  omitted  to  bind  them  also  as  to 
contingency  of  dismissal). 

By  JV;  K  Gode  Civ.  Pro.,  §  729,  "a  bond  or  undertaking,  required  by  stat- 
ute to  be  given  by  a  person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a 
proceeding,  is  sufficient,  if  it  conforms  substantially  to  the  form  therefor,  pre- 
scribed by  the  statute,  and  does  not  vary  therefrom  to  the  prejudice  of  the 
rights  of  the  party,  to  whom  or  for  whose  benefit  it  is  given." 

The  Code  prescribes  no  particular  form,  and  a  substantial  compliance  is 
sufficient.  Episcopal  Church  of  St.  Peter  ».  Varian,  28  Bwrb.,  644;  Wilson 
V.  Allen,  3  Hmo.  Pr..  369;  s.  P.,  Conklin  v.  Butcher,  5  Id.,  386;  s.  c,  less 
fully,  1  Code  B.,  N.  8.,  49. 

'Hisler®.  Carr,  34  Cat,  641  (attachment);  DeardorfE  ii.  Ulmer,  34  Ind., 
353  (replevin). 

*  Exp.  Cottrell,  59  Cal.,  418  (undertaking  for  double  one  instalment  in- 
stead of  for  double  the  entire  amount). 

Contra,  Gapen  ®.  Stephenson,  18  Earn.,  140,  holding  the  remedy  to  be  to 
move  to  compel  additional  security. 

«  Page  487,  paragraph  51  and  note  6  thereto  {below). 

»  Palmer  ».  Vance,  13  Cal.,  553. 

'  Goldsmith  «.  Gilliland,  23  Fed.  Sep.,  645. 
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court  or  a  judge  to  fix  the  amount,  the  approval  by  the  court 
or  judge  of  an  undertaking  in  a  given  amount  is  a  sufficient 
fixing  of  that  sum.' 

But  such  a  requirement  may  be  waived  by  the  parties'  con- 
sent dispensing  with  any  judicial  direction.^  If  the  statute 
fixes  the  amount  either  directly  or  by  reference  to  the  action^ 
the  sum  should  be  stated  in  the  undertaking,^  and  an  undertak- 
ing limited  to  a  less  sum  is  insufficient  to  sustain  the  proceeding 
founded  on  it. 

But  in  these  cases  also  the  sureties  are  liable  if  it  served  its 
purpose.^ 

An  undertaking  in  excess  of  a  sum  required  by  law  is  void 
as  to  the  excess,^  but  good  for  its  purpose. 

22.  Extent  of  sureUes'  UdbiUty.] — For  the  purpose  of  hold- 
ing sureties  liable  after  the  object  of  an  undertaking  has  been 
secured,  these  instruments,  and  bonds  for  the  like  purposes,  are 
liberally  construed.  Without  implying  special  restrictions  which 
are  unexpressed ;  and  are  regarded  as  contemplating  the  secur- 
ing of  each  of  the  beneficiaries  against  default  on  the  part  of 
any  one  or  more  of  the  adverse  parties  who  are  within  the  gen- 
eral designation  used,  and  extending  to  litigation  on  appeal  in 
another  court,  as  well  as  the  first  result  below. 

Thus  an  undertaking  to  pay  "all  costs  which  may  be 
recovered  in  this  action,"  covers  costs  on  appeal.' 

So  an  undertaking  to  pay  "  in  case  the  court  so  directs, 
according  to  any  order  that  may  be  made  herein,"  or,  "  as  the 
court  may  direct  by  order  in  this  action,"  becomes  operative  when 

'  Dunseitli  v.  Llnke,  10  Daly,  363. 
'  Johnson  v.  Noonan,  16  Wise.,  (687),  723. 
'  Harris  v.  Bennett,  3  Code  B.,  33. 

Omission  of  the  word  "thousand"  held  not  to  vitiate.  Frankel  v.  Stem. 
44  Oal,  168. 

*  Trneblood  «.  Enox,  78  Ind.,  310  ;  Carver  ».  Carver,  77  id.,  498  ;  Dore  v. 
Covey,  13  Oal.  503. 

'Post  v.  Doremus,  60  if.  Y.,  371;  modifying  1  Sun,  521;  s.  c,  3&uim,.  Ct. 
{T.  &  C),  636. 

«  N.  C.  Gold  Co.  ■».  N.  C.  Ore  Co.,  79  N.  O.,  48  (undertaking  without  limit). 
ZoUer  «.  McDonald,  33  Cal.,  136. 

Unless  obnoxious  to  th6  nlle  as  to  obUgations  colore  officii.  See  Commis- 
sioners  of  Charities  v.  Hammill,  33  Sun,  348. 

'  Hendricks  v.  Carson,  97  Ind.,  345  (so  holding  in  action  against  sureties). 
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the  action  is  terminated  by  a  final  judgment  requiring  payment. 
It  is  not  restricted  to  the  first  judgment,  nor  merged  thereby; 
nor  by  a  judgment  dismissing  the  complaint,  if  followed  by  a 
reversal  and  final  judgment  for  payment.^ 

So  an  undertaking  to  pay  a  judgment  in  favor  of  two,  if  it, 
"  or  any  part  thereof,  be  aflirmed,"  binds  the  sureties,  if  the 
judgment  be  aflirmed  as  to  one  appellant,  but  reversed  as  to  the 
other.^ 

So  of  an  undertaking  reciting  an  action  against  two  and 
engaging  for  the  payment  by  one  of  any  judgment  plaintiff 
shall  recover  therein,  without  restriction  as  to  whether  the 
judgment  must  be  against  both,  or  which  binds  the  sureties  for 
payment  of  any  judgment  recovered  against  either,'  or  both 
together,  or  against  each  severally  on  default  by  one  and 
litigation  by  the  other.*  And  even  if  the  principal  in  the 
obligation  defeats  recovery  as  against  himself,  the  obligation 
stands  as  security  for  a  recovery  by  default  against  the  co- 
defendant.^ 

23.  Signature.'] — Partners  should  sign  in  their  individual 
names,  not  the  firm  name.®  Agents  or  attorneys  should  sign 
their  principals'  names,  adding  their  own,  as  A.  B.,  by  C.  D. 

Defects  in  signature  are  amendable.' 

24.  Rules  common  to  undertakings  and  lands.] — Undertak- 

'  Clute  V.  Knies  (if.  T.,  1886),  7  Northeastern  Sep.,  181 ;  s.  c,  6  Baatern 
Sep.,  671. 

'  Seacord  c.  Morgan,  4  Abb.  Pr.,  W.  S.,  349;  s.  c,  3  Kei/es,  636;  35  How. 
Pr.,  487 ;  affl'g  17  Bow.  Pr.,  394. 

'  Poole  V.  Dyer,  123  Mass.,  363  (bond).  Otherwise  where  a  new  party  was 
brought  in.    Id.,  and  cases  cited. 

■>  Campbell  v.  Brown,  131  Mass.,  516  (bond). 

s  Id.  Compare,  to  the  contrary,  Secrest  u.  Barbae,  17  Ohio  St ,  435,  holding 
that  where  an  undertaking  is  given  to  obtain  a  second  trial  by  the  only  party 
entitled  to  such  second  trial,  which  in  its  terms  purports  to  bind  the  makers  to 
perform  the  judgment  which  may  be  rendered  against  all  the  defendants, 
consequent  upon  such  second  trial,  its  legal  effect  is  to  render  the  makers  lia- 
ble only  for  such  judgment  as  may  be  rendered  against  the  party  taking  the 
second  trial;  and  if  such  trial  results  in  his  favor,  no  liability  arises  on  the 
undertaking. 

.  «  But  signature  in  the  firm  name  is  binding  against  a  partner  who  directed 
the  delivery  of  the  undertaking  so  signed.  Cockroft  «.  Claflin,  64  Barb., 
464. 

'  Page  487,  paragraph  51,  and  note  6  thereto  (below). 
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ings  are  subject  to  the  rules  stated  in  the  article  on  Bonds,  as  to 
the  power  of  the  court  to  require  one  to  be  given  as  the  condi- 
tion of  granting  a  discretionary  order  or  judgment ;  *  the  duty 
to  reject  a  practicing  attorney  or  counsel  when  offered  as  a 
surety '  in  a  court  of  record,  at  least  if  the  fact  be  admitted  or 
•  shown  by  affidavit ;  *  the  necessity  and  effect  of  words  of  joint 
and  several  obligation ;  *  the  giving  of  oral  authority  to  fill 
blanks  after  execution ;  ^  and  the  precaution  to  be  taken  by  one 
who  does  not  intend  to  be  bound  unless  others  sign.^ 

25.  Aclcnowledgment.'] — The  signers  must  prove  or  acknowl- 
edge the  undertaking  in  the  mode  required  for  a  deed  of  lands.' 

An  acknowledgment  taken  before  the  attorney  in  the  cause, 
after  he  is  retained  as  such,  is  not  enough.^ 

II.    EX  PARTE  JUSTIFICATION. 

26.  Modes  of  justificaUon.'] — In  different  jurisdictions  dif- 
ferent modes  prevail.  In  some,  simple  approval  of  the  judge 
or  clerk,  upon  his  personal  knowledge  or  such  inquiry  as  he 
may  see  fit  to  make,  is  enough.  The  practice  below  stated  is  the 
strict  system  prescribed  in  ISTew  York,  consisting  of  a  general 
affidavit  of  the  sureties  to  their  qualifications,  before  the  under- 
taking is  given ;  then  notice  of  exception  if  they  are  not  ac- 
ceptable, and  followed  by  examination  under  oath,  and  decision 
of  the  court  or  judge  based  on  the  facts  disclosed  by  the  ex- 
amination.    The  rules  stated  here,  however,  will  afford  inci- 

'  Page  61  of  this  Volume.  Prader  «.  Purkett,  13  Cal.,  588  (undertaking 
on  issue  of  a  restraining  order). 

^  Page  63  of  this  Volume.    Gilbank  «.  Stephenson,  30  Wise,  155. 

'  In  Cothren  «.  Connaughton,  34  Wise.,  134,  the  court,  when  the  objection 
was  made  as  ground  for  dismissing  an  appeal,  refused  to  take  judicial  notice 
of  the  fact  that  he  was  an  attorney. 

*  Page  64  of  this  Volume. 

'  Page  69  of  this  Volume,  and  see  Herig  «.  Nougaret,  7  Ohio  St.,  480; 
Gaylor  ii.  Hunt,  33  Ohio  St.,  355. 

*  Page  68  of  this  Volume,  and  see  Grimwood  v.  Wilson,  66  How.  Pr.,  383; 
Hessell  v.  Johnson  {Mich.,  1886),  30  Northwestern  Bep.,  309;  Johnson  v.  Leath- 
erwax,  9  Kans.,  75. 

'  N.  Y.  Code  Civ.  Pro.,  %  810;  N.  Y.  Ben.  Rule  No.  5,  of  1884. 

An  acknowledgment  by  a  guaranty  company  executing  an  undertaking  on 
appeal,  acknowledged  by  the  president  and  secretary  in  their  individual  ca- 
pacity, without  reference  to  the  company,  set  aside  as  insufiBcient.  White  «, 
Kintoul,  6  Civ.  Pro.  B.  (Browne),  359. 

8  Bliss  u  Molter,  8  Abb.  N.  0.,  241 ;  s.  c,  58  Sow.  Pr.,  113. 
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dentally  a  guide  to  those  whicli  control  in  any  of  the  simpler 
or  laxer  methods  where  strict  prec§,utions  are  not  deemed 
necessary. 

2T.  —  cornbiiiing  sureties  in  lesser  sums.] — Where  the  pen- 
alty of  the  bond,  or  twice  the  sum  in  the  undertaking  is  $5,000 
or  upwards,  the  ISTew  York  statute  gives  the  court  or  judge  a 
discretion  to  allow  the  sum  in  which  a  surety  is  required  to 
justify,  to  be  made  up  by  the  justification  of  two  or  more  sur- 
eties, each  in  a  smaller  sum.  But  in  that  case  a  surety  cannot 
justify  in  a  sum  less  than  $5,000 ;  and  where  two  or  more  sur- 
eties are  required  by  law  to  justify,  the  same  person  cannot  so 
contribute  to  make  up  the  sum  for  more  than  one  of  them.^ 

28.  Affidamit  of  suffieienoy.] — A  bond  or  undertaking,  ex- 
cept in  a  case  where  it  is  otherwise  expressly  prescribed  by 
law,  "'  must  be  accompanied  with  the  affidavit  of  each  surety 
(or,  if  executed  by  a  party  without  a  surety,  then  the  affi- 
davit of  the  party)  subjoined  thereto,  to  the  effect,  that  he  is  a 
resident  of,  and  a  householder  or  a  freeholder  within,  the 
State,  and  is  worth  the  penalty  of  the  bond,  or  twice  the  sum 
specified  in  the  undertaking,  over  all  the  debts  and  liabilities 
which  he  owes  or  has  incurred,  and  exclusive  of  property  ex- 
empt by  law  from  levy  and  sale  under  an  execution."  ^ 

1  2  iV:  Z  Code  Civ.  Pro.,  §  813  (as  amended  by  L.  1885,  cJi.  521). 

See  Trask  v.  Annett,  1  Bern.,  171. 

Where  two  sureties  are  required,  unless  each  of  them  justifies  in  the  full 
penalty,  the  penalty  must  be  twice  made  up,  i.  e.,  by  one  who  is  sufficient  by 
himself  and  two  or  more  others,  who  united  are  sufficient,  or  by  two  distinct 
sets  of  persons,  each  being  worth  in  combination  the  full  penalty.  Estate  of 
Burdett,  5  Month.  L.  Bui.,  32. 

•^N.Y.  Code  Civ.  Pro.,  §  812. 

Sureties  on  an  appeal  to  the  general  term  must  justify  in  double  the 
amount  of  the  judgment  and  costs. 

(Hoppock  «.  Cottrell,  13  How.  Pr.,  461  denying  motion  to  enter  judgment 
"secured  upon  appeal.") 

The  sureties  to  an  undertaking  on  appeal  need  not  justify  in  precisely 
double  the  amount  of  the  bond,  but  the  amount  may  be  greater.  Hill  «. 
Burke,  63  jY!  T.,  111.  (The  affidavit  here  stated  that  each  surety  was  worth 
more  than  double  the  amount  of  the  judgment  appealed  from.  This  is  no 
defense  to  an  action  on  the  undertaking.) 

A  justification  by  a  surety  that  he  holds  property  worth  double  the 
amount  of  the  undertaking,  but  merely  as  security  in  case  he  be  called  upon 
to  pay  the  undertaking,  is  insufficient.  PfeifEer ».  Campbell,  Baily  Beg.,  June 
7, 1886. 

AflBdavit  of  sufficiency  of  bail  on  arrest  is  dispensed  with  by  N.  Y,  Code 
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The  omission  of  the  allegation  of  being  worth  twice  the 
amount,  &c.,  is  fatal  ;^  but  the  omission  may  be  allowed  to  be 
cured  by  amendment.^ 

It  is  not  necessary  for  the  affidavit  to  allege  that  the  affiant 
is  not  an  attorney  or  officer  incapacitated  from  being  surety.^ 

The  affidavits  of  the  sureties  must  be  annexed  to  and  filed  at 
the  same  time  as  the  undertaking.*  An  affidavit  of  another 
person,  as  to  the  pecuniary  reputation  of  the  surety,  is  not  to  be 
accepted  in  lieu  of  the  affidavit  of  the  surety.^ 

29.  Approval.'] — The  general  rule  is  that  the  bond  or  un- 
dertaking "  must  be  approved  by  the  court,  before  which  the 
proceeding  is  taken,  or  a  judge  thereof,  or  the  judge  before 
whom  the  proceeding  is  taken."  * 

There  are  exceptions  to  the  statute  in  the  case  of  the  under- 
takings of  bail,'  and  undertakings  of  claim  and  delivery,*  which 
are  to  be  approved  by  the  sherifE,  and  undertakings  on  appeal 
to  the  Court  of  Appeals,  which  do  not  require  approval  unless 
the  sureties  are  excepted  to.' 

30.  —  iy  elerlc.] — A  statute  requiring  a  bond  or  undertak- 
ing to  be  approved  by  the  clerk  has  been  deemed  to  impose 
only  the  ministerial  or  clerical  duty  ^^  of  seeing  that  the  instru- 
cts. Pro.,  §576,  but  the  sheriff  may  require  examination  before  the  officer 
taking  acknowledgment.  Ih.  So  of  bail  on  attachment  for  contempt.  N. 
T.  Code  Civ.  Pro.,  §  2377.  As  to  bail  in  the  City  Court  of  New  York,  there  are 
special  provisions.    Id.,  %  3180. 

'  Lytle  V.  Lytle,  90  iV!  C,  647,  and  cas.  cit. 

'  People  ex  rel.  Boylston  «.  Tarbell,  17  How.  Pr.,  120. 

3  Holcomb  V.  Teal,  4  Oreg.,  353. 

*  Van  Wezel  v.  Van  Wezel,  3  Paige,  38 ;   Alberson  v.  Mahaffev,  6  Ore<i 
413. 

=  Morphew  ».  Tatem,  89  N.  C,  183;  Harshaw  »    McDowell,  id.,  181. 

6  m  T.  Code  Civ.  Pro.,  §  813. 

'  2f.  Y.  Code  Civ.  Pro.,  §  576. 

«  JSf.  Y.  Code  Civ.  Pro.,  §  1699,  applied  in  Behr  v.  Hall,  3  Month.  L.  Bui.,  6. 

'  N.  Y.  Code  Civ.  Pro.,  §  1335.  '      , 

'»  Daniels  ®.  Miller,  8  Colo.,  543;  s.  c,  9  Pac.  Sep.,  18. 

Where  the  parties  had  fulfilled  their  duty,  the  failure  of  an  officer  to  re- 
quire justification  was  held  not  to  invalidate  the  undertaking  in  St  Louis 
&c.,  R.  E.  Co.  V.  Wilder,  17  JS:ans.,  339. 

Where  an  undertaking  was  approved  by  clerk  of  commissioners,  when  it, 
should  have  been  by  the  county  clerk,  a  new  undertaking  was  allowed  to  be 
filed,  in  St.  Joseph,  &c.,  B.  R.  Co.  v.  Orr,  8  Kans.,  419. 
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ment  is  fair  and  complete  in  form ;  though  it  would  be  other- 
wise of  a  requirement  to  give  surety  or  security  approved  by 
the  clerk,-  because  this  refers  to  the  substance  of  the  protection 
to  be  given. 

31.  —  ly  court  or  judge.} — A  statute  or  rule  of  court  re- 
quiring approval  of  a  bond  or  undertaking  by  a  court  of 
record,  or  a  judge  of  such  a  court,^  imposes  a  judicial  duty. 
The  court  or  judge  is  not  a  mere  clerk  of  the  files.  Such  a 
statute  is  to  be  understood  as  meaning  that  the  party  must  ob- 
tain judicial  approval  before  he  acts  on  the  fact  of  having 
given  security.  The  duty  of  the  court  or  judge  depends  on  the 
same  principles  as  where  other  applications  are  made  on  written 
proofs  or  on  production  of  a  witness,  as  the  case  may  be.  Ade- 
quate evidence  makes  it  the  duty  of  the  court  to  act ;  but  what 
appears  on  the  face  of  the  papers  is  not  conclusive  ;  the  testi- 
mony or  the  witness  may  be  scanned,  and  the  duty  of  approv- 
al depends  on  conviction  of  the  sufficiency  of  the  offered  evi- 
dence. 

But  he  must  here,  as  in  every  other  case,  act  on  the  evidence 
before  him,  and  not  on  personal  knowledge  of  facts  of  which 
he  cannot  take  judicial  notice,  nor  on  private  reasons.^ 

Under  such  a  statute  or  rule  of  court,  approval  is  essential,* 

'  N.  Y.  Gen.  Bute  No.  5,  of  1884,  provides  that  "whenever  a  justice  or 
other  officer  approves  of  the  security  to  be  given  in  any  case,  or  reports  upon 
its  sufficiency,  it  shall  be  his  duty  to  require  personal  sureties  to  justify,  or, 
if  the  security  offered  is  by  way  of  mortgage  on  real  estate,  to  require  proof 
of  the  value  of  such  real  estate." 

^  Under  Code  Grim.  Pfo.,  §  851,  which  requires  an  undertaking  on  appeal 
to  be  approved  by  the  magistrate, — the  Coiul;  of  Sessions  have  not  power  to 
accept  a  new  undertaking  in  place  of  a  defective  one.  Kamsey  ti.  Childs,  34 
Hun,  329. 

'  O'Connor  ■».  Moschowitz,  48  How  Pr.,  451  (holding  it  error  for  a  city  dis- 
trict court  judge  to  reject  a  surety  who  had  duly  justified,  because  of  a  private 
opinion  that  he  was  unfit). 

*  Beach  v.  Southworth,  6  Bar!).,  173  ;  s.  c,  1  Code  B.,  99. 

Jacoby  ®.  Drew,  11  Minn.,  408,  holding  even  that  an  action  would  not  lie 
upon  the  undertaking  because  not  having  been  approved,  the  attachment  is- 
sued on  it  did  not  give  jurisdiction.  But  tHis  goes  too  far.  The  objection 
does  not  avail  the  sureties,  if  the  process  for  which  the  undertaking  was  signed 
was  issued  upon  the  faith  of  it. 

The  act  of  the  judge  or  court  in  administering  the  oath,  held  not  approval, 
in  Gross  «.  Bouton,  9  Balp,  25.  Issuing  process  on  the  undertaking,  held 
equivalent  to  approval,  in  Levi  «.  Darling,  28  Bid.,  497. 

Statement  in  a  case  on  appeal,  that  a  bond  had  been  filed  and  approved. 
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unless  it  be  waived,  which  may  be  done  by  an  agreement  to 
accept  without  justification.*  An  omission  to  obtain  approval 
may  be  allowed  to  be  supplied  by  amendment.' 

The  presumptions  are  all  in  support  of  the  propriety  of  the 
act  of  a  judge  who  has  approved  such  a  security.^ 

32.  —  not  to  le  delegated. — This  judicial  function  can  not 
be  delegated  to  the  clerk  as  such ;  *  but  the  court^  as  distin- 
guished from  a  judge  out  of  court,  has  power  to  refer  the  ques- 
tion to  a  referee,  and  the  clerk  may  act  as  referee  when  not 
precluded  by  law.^ 

33.  Certificate  of  a^pproval.'] — The  certificate  of  approval 
should  be  indorsed  upon  the  bond  or  undertaking.''  It  is  usually 
indorsed  by  the  judge  presiding.  But  unless  his  signature  is  ex- 
pressly required,  an  approval  by  the  court  is  sufficiently  shown 
prima  facie  by  a  statement  of  approval,  indorsed  or  underwritten 

was  held  a  waiver  of  the  right  to  object  to  the  sureties,  in  Hancock  v.  Bram- 
lett,  85  N.  a,  393. 

Where  the  record  was  that  the  bond  was  neither  approved  nor  disapproved, 
it  was  inferred  that  the  sureties  were  sufficient,  but  tliat  the  court  expressed  no 
opinion,  and  that  the  statute  was  satisfied  sufficiently  to  give  jurisdiction. 
Rawson  v.  Dpfner  (Mass.,  1886),  3  New  Engl.  Bep.,  195. 

Approval  was  implied  on  silent  record,  in  Silver  ».  Ladd,  6  Wall.,  440. 

'  Gopsill  V.  Decker,  4  Ekn,  635. 

Under  a  statute  providing  that  security  might  be  waived  by  written  consent, 
held,  that  the  appellee's  counsel's  signature  of  the  ease  settled  for  appeal,  did 
not  waive  lack  of  justification  in  the  undertaking  given  on  the  part  of  the 
appellant.    McMillan  v.  Nye,  90  N.  C,  11. 

^  Beach  v.  Southworth,  6  Barb.,  173  ;  s.  C,  1  Code  Sep.,  99.  Augrich«. 
McOwen,  4  Month.  L.  Bui.,  66  (allowing  amendment,  to  defeat  motion  to  va- 
cate injunction) ;  and  see  paragraph  51,  p.  487  {below). 

»  Jerome  b.  McCarter,  31  Wall.,  17. 

^  So  held  under  U.  S.  B.  8.,  %  1000,  requiring  a  judge  or  justice  signing  a 
citation  on  a  writ  of  error,  to  "  take  good  and  sufficient  security."  O'Reilly  ■». 
Edrington,  96  U.  S.,  734;  National  Bank  ».  Omaha,  id.,  737;  TJ.  S.  v.  Hodge, 
3  Sow.  (U.  8.),  534;  Villabolos  ®.  U.  S.,  6  id.,  81;  Chaffee  v.  Hayward,  30 
id.,  308. 

'  if.  Y.  Code  Civ.  Pro.,  §  837  and  §  1015,  last  clause. 

^  As  in  case  of  clerks,  deputies,  and  assistants  in  courts  of  record  in  New 
York  and  Kings  counties.    Id.,  §  90. 

•<  M.  T.  Code  Giv.  Pro.,  §  813,  last  clause. 

An  indorsement  of  approv4  on  the  outer  one  of  several  undertakings, 
fastened  together,  held  (in  an  action  on  the  undertakings),  presumptively  ap- 
plicable to  all.    Hooker  v.  Townsend,  1  How.  Pr.,  N.  8.,  107. 

Where  the  law  does  not  require  approval  or  allowance  to  be  indorsed  upon 
the  instrument,  or  otherwise,  In  any  particular  form,  a  recital  in  the  order 
granted  thereon,  that  the  bond  has  been  approved,  is  enough,  and  the  court 
may,  if  desired,  allow  an  indorsement  of  approval  to  be  made  nunc  pro  tunc 
Anderson  v.  Kanawha  Coal  Co.,  13  W.  Va.,  536. 
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by  tlie  clerk  in  open  court,  because  the  direction  of.  the  court 
may  be  presumed.* 

The  certificate  of  approval  need  not  recite  the  qualiiications 
if  they  appear  in  the  affidavit.'  If  they  do  not,  it  ought  not  to 
be  granted. 

34.  Vacating  the  ajyproval.'] — The  court  has  power  to  va- 
cate its  approval  when  it  is  found  to  have  been  obtained  by 
fraud  upon  the  court,^  and  may  even  refuse  to  accept  a  new 
security.* 

m.    FILING  AND  SERVING. 

35.  Filing.] — It  seems  to  be  a  sound  general  principle  that 
an  undertaking  or  bond  given  as  a  condition  of  taking  any 
legal  proceeding,  should  be  filed  with  the  clerk  of  the  court 
requiring  it,  unless  otherwise  directed.'  In  drawing  an  order 
for  the  giving  of  a  bond,  it  may  be  better  to  prescribe  the 
filing,  if  this  is  intended.  Filing,  if  prescribed,  is  a  good 
delivery ;  *  yet,  while  it  may  assure  the  preservation  of  the 

1  U.  S.  v.  Evans,  1  Grim.  L.  Mag.,  600,  604;  s.  c,  13  Chic.  Leg.  K,  271. 

«  Coithe  v.  Crane,  1  Barb.  Oh.,  21. 

Omission  to  indorse  does  not  necessarily  discharge  the  sureties.  State  v. 
Hays,  2  Oreg.,  314;  Griffln  «.  Wallace,  66  Ind.,  410. 

But  approval  indorsed  does  not  amount  to  authentication  of  execution  by 
one  who  is  named  as  a  surety  in  the  body  of  the  instrument,  but  has  not 
signed.    Ford  v.  Albright,  31  Ohio  St.,  33. 

^  Railroad  Co.  v.  Schutte,  100  U.  8..  644  (bond  in  which  "purchasable 
sureties,"  justified  by  pretext  of  having  had  assets  temporarily  transferred  to 
them  for  the  purpose). 

*  Id.  The  vacatur  and  refusal  here  was  by  the  appellate  court,  but  there 
can  be  no  doubt  that  the  court  imposed  upon,  though  it  be  the  court  below, 
may  exercise  the  same  power,  at  least  before  the  case  has  gone  before  the  ap- 
pellate court,  or  afterwards  by  its  leave. 

'  Required  in  the  New  York  Common  Pleas.  Rice  ».  Whitlock,  15  Abb. 
Pr.,  419  (iiling  implied  in  a  requirement  to  execute). 

Expressly  prescribed  by  N.  T.  Code  Civ.  Pro.,  §  816  (as  to  all  bonds  re- 
quired by  that  Code). 

"  Holmes  v.  Ohm,  23  Cal.,  268  (averment  of  flUng,  a  sufficient  averment  of 
delivery). 

Dore  V.  Covey,  13  id.,  503,  509  (evidence  of  filing,  &c.,  and  actual  stay, 
sufficient  evidence  of  delivery). 

Selden  v.  Delaware  &  Hudson  Canal  Co.,  29  iV:  Y.,  634  (holding  that  the 
filing  of  a  bond  with  the  county  clerk  for  payment  of  damages  assessed,  was 
a  sufficient  acceptance  thereof  by  the  plaintiff  to  entitle  it  to  be  received  in  ev- 
idence in  an  action  against  the  company  for  damages  to  land,  although  the 
statute  did  not  prescribe  filing). 

But  service  of  a  copy  is  often  required  in  addition,  as  in  case  of  provisional 
remedies. 
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security,  it  may  embarrass  the  proving  of  it,  in  an  action  on  it, 
without  the  jurisdiction.* 

Sending  to  the  clerk,  but  omitting  to  send  his  fee  for  filing, 
for  which  reason  he  refuses  to  file  it,  is  not  eflPectual  as  filing.^ 

By  the  New  York  statute,^  a  bond  or  undertaking  required 
to  be  given  by  the  Code  of  Civil  Procedure,  must  be  filed  with 
the  clerk  of  the  court ;  except  where  in  a  special  case  a 
difi'erent  disposition  thereof  is  directed  by  the  court  or  pre- 
scribed in  the  Code  of  Civil  Procedure. 

And,  except  when  otherwise  provided  by  law,  it  is  the  duty 
of  the  attorney  presenting  or  procuring  such  a  bond  or  under- 
taking, to  forthwith  file  it  with  the  proper  clerk,  and  in  case  it 
shall  not  be  so  filed,  the  opposite  party  is  at  liberty  to  move  the 
court  to  vacate  the  proceedings  as  if  no  bond  or  undertaking 
had  been  given.^ 

The  clerk  is  required  by  a  general  rule  in  New  York  to  keep 
an  index  of  all  such  securities  filed  with  him,  stating  the  details 
affecting  each.^ 

Omission  to  file  does  not  impair  the  right  of  action  on  the 
instrument.* 

36.  Tardy  filing.] — Where  there  has  been  a  failure  to  file  a 
bond  or  undertaking  within  the  prescribed  time,  the  omission 
should  be  supplied  by  a  subsequent  filing,  in  order  to  anticipate 
any  motion  to  vacate  the  proceedings  for  such  failure ;  and,  ex- 
cept in  those  cases  mentioned  in  the  next  paragraph,  such  tardy 
filing  will  generally  suffice,  and  may  save  costs  of  such  a  motion 

'  Sbillito  «.  Robbins,  7  Weekly  Gin.  L.  Bui.,  74,  citing  Van  Alstyne  «.  Com- 
mercial Bank,  4  Ahh.  Ct.  App-  Deo.,  449. 

'  Boyd  D.  Burrel,  60  Oal.,  280 ;  and  see  paragraph  6,  page  88,  of  this  Vol- 
ume. 

Filing, — when  incomplete,  and  -withdrawing  to  complete  the  execution,  not 
filing.     Smith  v.  Reeves,  85  Jf.  0.,  594. 

^  ]!f.  Y.  Code  Civ.  Pro.,  §  816. 

^  N.  T.  Gen.  Rule  No.  4,  of  1884. 

And  no  bond  will  be  allowed  to  be  filed  in  his  office  by  the  clerk  of  the 
New  York  Common  Pleas,  unless  it  is  legibly  written  and  all  interlineations 
or  erasures  therein  duly  noted  as  having  been  made  before  the  execution 
thereof.    N.  T.  Common  Pleas  RuU  No.  35  (1884). 

"  N.  T.  Gen.  Bute  No.  7,  of  1884. 

*  Smith  V.  Meegan,  133  Mass.,  6  (sustaining  action,  though  bond  to  dissolve 
attachment  was  not  filed  within  ten  days  after  approval,  as  required  by  the 
statute). 
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even  after  it  has  been  made,  provided  prompt  notice  of  such 
filing  is  given  to  the  moving  party,  and  a  waiver  of  the  motion 
is  sought.' 

37.  Relief  from  neglect  to  file.l — Except  in  those  cases 
where  the  filing  of  security  is  a  condition  without  which  the 
court  does  not  acquire  jurisdiction,  a  party  having  neglected  to 
give  a  required  undertaking,^  or  who  has  given  one  which  is 
defective,  or  lacks  proper  authentication  or  sureties'  affidavit  of 
sufficiency,^  may  be  allowed  by  the  court,  on  motion  made  on 
notice,*  to  supply  the  omission  or  defect.  And  the  same  relief 
may,  in  the  discretion  of  the  court,  be  allowed  to  meet  a  motion 
founded  on  the  irregularity,^  to  vacate  the  proceedings. 

38.  Service.'] — In  the  absence  of  any  other  direction  as  to 
service  or  delivery,  the  party  who  has  filed  an  undertaking 
should  serve  a  copy  with  notice  of  filing.*  The  copy  should 
include  the  acknowledgment,  affidavit  of  sufficiency,  and  ap- 
proval. 

39.  Failure  to  serve,  and  relief  therefrom.] — Where  an  un- 
dertaking or  bond  has  been  given  in  compliance  with  a  statu- 
tory provision,  the  proceedings  based  thereon  will  not  generally 
be  rendered  inefi^ectual  by  a  failure  to  serve  it  upon  the  oppo- 
site party ;  but  such  omission  is  regarded  in  the  light  of  an  ir-. 
regularity  from  which  the  party  may  be  relieved  by  amend- 
ment, either  upon  or  without  terms.'  But  in  case  of  an  appeal, 

'  Leffingwell  v.  Chave,  5  Bom.,  703 ;  s.  c,  10  Ahh.  Pr.,  473,  478;  s.  c,  19 
How.  Pr.,  54  (where  an  undertaking  on  injunction  was  filed  after  motion  to, 
vacate  for  failure  to  file  in  time,  but  no  notice  was  given  of  such  filing). 

'  Millbank  ».  Broadway  Bank,  3  Abb.  Pr.,  N.  8.,  333  (motion  for  leave  to 
file  undertaking  nunc  pro  tunc,  granted). 

Lefflngwell  v.  Chave  {ahove)  (delay  to  file  undertaking  on  an  injunction  till 
after  notice  of  motion  to  vacate). 

Eussell  1).  Bartlett,  9  Wise.,  556  (omission  of  undertaking  on  appeal);  s.  p., 
Carmer  ».  Evers,  80  N.  O.,  55. 

»  Mills  ■».  Thursby  [No.  8],  11  How.  Pr.,  139  (imperfect  justification  of  un- 
dertaking on  appeal). 

*  Wheeler  v.  Millar,  61  How.  Pr.,  396;  Bitter  v.  Krekeler,  44  id.,  445. 

»  Paragraphs  53  and  163,  pages  186  and  488,  of  this  Volume. 

'  See  article  on  Sekvicb. 

'  Such  is  the  rule  applied  in  case  of  the  omission  of  the  sheriff  to  serve  the 
defendant  with  a  copy  of  the  order  of  arrest,  or  the  affidavits  upon  which  it 
is  granted.  Keeler  ».  Belts,  3  Gode  Bep.,  183,  184;  Courier  «.  McNamara,  9 
How.  Pr.,  355,  257  (where  the  court  said:  "  Even  if  the  arresf.itself  was  reiu 

Vol.  I.— 31. 
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failure  to  serve  an  imdertaking  "  on  the  attorney  for  the  ad- 
verse party  with  the  notice  of  appeal,  or  before  the  expiration 
of  the  time "  to  appeal,^  is  a  ground  for  a  dismissal  of  the 
appeal ;  ^  and  although  the  omission  may  be  supplied '  by  leave 
of  court  where  the  neglect  is  deemed  excusable,  yet  the  subse- 
quent service  of  the  undertaking  will  not  be  effectual  to  stay 
proceedings  *  without  an  order  of  the  court.' 

IV.    JUSTIFICATION   ON   NOTICE. 

40.  Justification.] — The  word  "  justification,"  which  is 
frequently  applied  to  the  av  parte  affidavit  of  sufficiency,  al- 
ready mentioned,  and  which  serves  as  justification  in  case  no 
exception  is  taken,  is  more  specifically  applied  to  justification 
on  notice  by  appearance  in  person,  and  establishing  the  fact  of 
sufficiency  by  oral  examination,  when  exception  is  taken. 

Such  an  examination  cannot  be  required  by  a  party  as 
matter  of  right,  unless  the  statute  or  rule  of  court  secures  it.* 

Where  the  statute  or  rule  does  require  it,  the  time  to 
require  it  cannot  be  cut  oflE  by  justifying  before  excep- 
tion.'' 

41.  Notice  of  exception.'] — "Eo  particular  form  of  notice  is 
required.*  But  the  exception  is  to  the  sureties,^  An  objection 
to  the  instrument  is  not  taken  by  exception,  but  by  motion, 
or  by  disregarding  it. 

dered  illegal  by  the  omission  [to  serve  copy  order],  the  order  was  not  affected 
by  it,  *  *  *  and  the  omission  at  most  ■would  be  an  irregularity ;  such  an 
irregularity,  too,  as  might  be  cured."    Motion  to  vacate  denied). 

'  Code  Civ.  Pro.,  §§  1334,  1851. 

"  Architectural  Iron  Works  v.  The  City  of  Brooklyn,  85  N.  Y.,  652;  Max- 
well «.  Wessels,'?  Wise,  103;  followed  in  White  v.  Polleys,  20  id.,  503. 

=  Architectural  Iron  Works  «.  The  City  of  Brooklyn  (above);  Falk  v. 
Goldberg,  45  Wise,  94. 

*  Smith  V.  Heermance,  18  3ow.  Pr.,  261. 

»  Niles  V.  Battershall,  18  Abb.  Pr.,  161 ;  B.  C,  26  Sow.  Pr.,  93. 

'  Stevenson  v.  Steinberg,  52  Cal,  378  (holding  that  it  could  not  be  required 
of  an  undertaking  on  appeal  where  the  statute  did  not  give  it  as  in  other 
cases). 

'  Washbume  v.  Langley,  16  Atb.  Pr.,  259  (security  for  costs). 

'  See  the  general  rules  applicable  to  Notices,  on  page  220  of  this  Volume, 
and  to  Service,  on  page  403. 

» Yijung  V.  Colby,  2jOodeB.,  68. 
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The  statute  giving  the  right  usually  prescribes  the  time 
within  which  notice  of  exception  must  be  given,* 

42.  —  ffffectr\ — The  effect  of  giving  notice  of  exception  is  to 
require  the  necessary  sureties  to  appear  in  person  for  examina- 
tion, notwithstanding  adequate  affidavits  of  sufficiency  have 
akeady  been  filed  and  served.* 

43.  Notice  of  justification^ — For  this  purpose  notice  must 
be  given  to  the  attorney  of  the  party  who  excepted,^  stating  be- 
fore whom  they  will  appear  for  the  purpose,  and  the  hour.^ 

The  statute  usually  prescribes  the  time,  after  service  of 


'  The  times  prescribed  by  the  N.  Y.  Code  of  Civil  Procedure  are  as  fol- 
lows: 

For  an  undertaking  as  security  for  costs  (§  3S74,  but  only  two  days  in  New 
York  City  Court,  §  3168),  or  given  in  order  to  secure  a  stay  on  appeal  in  the 
Supreme  or  a  Superior  City  Court  to  the  general  term  \]^.  Y.  Code  Oiv.  Pro., 
§  1351  (actions);  id ,  §§  1360, 1361  (special  proceedings)],  or  for  a  stay  on  any 
appeal  to  the  Court  of  Appeals  [id.,  §  1335  (actions);  id.,  §§  1360,  1361  (spe- 
cial proceedings)],  or  to  discharge  a  levy  of  execution  pendmg  appeal  in  these 
courts  and  some  others  [id.,  §  1311],  notice  of  exception  must  be  served 
within  ten  days  after  service  of  a  copy  of  the  undertaking,  with  notice  of  its 
filing. 

So  plaintifiPs  notice,  that  he  does  not  accept  bail  on  arrest,  must  be  served 
within  ten  days  after  the  sheriff  has  delivered  to  him  certified  copies  of  the 
undertaking,  order  of  arrest,  and  return  thereof.  iV.  Y.  Code  Oiv.  Pro., 
§  577.    In  the  City  Court  of  New  Tork  five  days.    Id.,.  §  3168. 

Notice  of  exception  to  the  sufficiency  of  the  sureties  in  an  undertaking  on 
the  part  of  the  defendants,  or  one  of  several,  to  discharg-e  an  attachment  as 
to  whole  or  part  of  the  property  attached,  must  be  given  to  the  sheriff  within 
three  days  after  receiving  a  copy  of  the  undertaking  with  notice  of  the  filing 
of  it.    J(?.,  §690. 

In  the  case  of  an  undertaking  to  obtain  replevin  or  re-replevin,  within 
three  days  after  the  replevying  and  the  service  of  a  copy  of  the  affidavit,  req- 
uisition, and  undertaking  (id.,  §  1703),  or  the  notice  requiring  a  return,  as 
the  case  may  be  {id.,  §  1704). 

The  time  allowed  for  serving  notice  of  exception  is  computed  from  the  fil- 
ing of  the  undertaking  (Lewis  v.  Lewis,  4  Oreg.,  209),  and  notice  given  there- 
of if  both  are  required  (Webster  d.  Stephens,  3  Aib.  Pr.,  227;  s.  c.,5I)wer, 
682). 

As  the  notice  of  exception  may  be  served  bjf  mail,  the  mere  lapse  of  ten 
days  without  actual  receipt  of  notice  of  exception  does  not  always  exonerate 
the  sureties  from  obligation  to  justify.  Lyddy  v.  Long  Island  City  (JST.  Y, 
1886),  3  Central  Bep.,  674.    See  page  403  of  this  Volume,  as  to  Sekvick. 

"  Bronson  ®.  Freeman,  8  How.  Pr.,  492;  Matter  of  Faulkner,  4  Hill,  30; 
B.  P.,  "Washburne  «.  Langley,  16  Abb.  Pr.,  259. 

3  Stark  ®.  Barrett,  15  Gal.,  361;  Reynolds  v.  County  Court  of  San  Joaquin, 
47  id.,  604  (holding  justification  made  without  such  notice  futile). 

*  Lower  ■».  Knox,  10  Oal.,  480  (holding  justification  in  absence  of  party 
served  with  notice,  not  stating  hour,  invalia). 
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notice  of  exception,  within  which  notice  of  justification  must 
he  given.^    The  court  may  extend  the  time.' 

Service  of  notice  of  justification  by  mail  must  allow  double 
time.^ 

Ill e  justification  must  be  within  the  county  and  before  the 
officer  specified  by  the  statute.^ 

But  under  notice  of  justification  before  one  officer,  attend- 
ance and  justification  at  the  same  time  and  place  before  another 
competent  officer  in  the  absence  of  the  one  mentioned  in  the 
notice,  may  be  good,  if  there  is  no  allegation  of  having  been 
misled.' 

'  Notice  of  justification  of  bail  on  arrest  must  be  served  by  the  sliertffi  on 
defendant  within  ten  days  after  receipt  of  notice  that  the  sureties  are  not  ac- 
cepted.   JSr.  T.  Code  Civ.  Pro.,  §  578. 

The  same  rule  applies  after  exception  to  sureties  in  an  undertaking  given 
by  defendant  to  discharge  property  from  attachment  (id.,%  690);  or  on  replev- 
ying or  demand  of  return  of  replevied  property  {id.,  §§  1703,  1704);  and  in 
the  two  last  cases,  of  replevin,  the  justification  must  be  in  the  county  where 
the  chattel  was  replevied,  or  where  one  of  the  sureties  resides  {id.,  §  1705). 

For  an  undertaking  of  security  for  costs,  notice  of  justification  must  be 
given  within  ten  days  after  service  of  notice  of  exception  (id.,  §  3374.  Two 
days  in  N.  Y.  City  Court,  §  3168),  and  must  fix  a  time  not  less  than  five,  nor 
more  than  ten  days  thereafter,  and  a  place  within  the  county  where  the  action 
is  triable  {id. ,  §  3274.  Not  less  than  two  days,  nor  more  than  ten,  in  N.  Y. 
City  Court,  id,.,  §  3168),  or  given  to  obtain  stay  on  appeal  in  the  Supreme 
Court  or  a  Superior  City  Court,  to  the  general  term  {id.,  §  1351  [actions];  id., 
%%  1360, 1361  [special  proceedings]),  or  for  a  stay  on  an  appeal  to  the  Court  of 
Appeals  {id.,%  1335),  or  to  discharge  a  levy  on  personal  property  pending  such 
appeals  and  some  others  {id.,%  1311),  the  sureties  must  justify  within  ten  days 
(five  days  in  N.  Y.  City  Court,  §  3168)  after  notice  of  exception,  and  five  days 
notice  of  intent  to  justify  must  be  given. 

Exception  and  justification  on  notice  are  not  provided  for  by  the  statute  re- 
quiring an  undertaking  to  be  given  to  obtain  arrest  {id.,  567);  but  if  the  se- 
curity is  deemed  insufficient,  the  defendant  may  move  to  increase  the  security; 
nor  in  the  case  of  an  undertaking  given  on  procuring  an  injunction  {id., 
§§611,  &c.),  orto  dissolve  it  («(Z..  §629);  nor  on  a  warrant  of  attachment 
against  property  {id.,  §§  640,  668,  foreign  vessel),  or  a  discharge  of  a  domes- 
tic vessel  therefrom  (id.,  §§  662,  663),  although  tljey  are  as  to  undertaking 
given  on  vacating  or  discharging  generally  {id.,  g  690);  nor  are  they  provided 
for  as  to  an  undertaking  given  by  a  partner  not  a  party  on  his  application  to  dis- 
charge his  interest  from  an  attachment  or  execution  on  the  partnership  prop- 
erty {id.,  %%  694,  1413);  nor  as  to  that  given  to  indemnify  a  sheriff  holding 
execution  levied  on  property  claimed  by  third  persons  {id.,  §  1418). 

"-  See  ExTBKSiONS  p.  81,  of  this  Volume.  •  Contra,  Roush  t.  Van  Hagen, 
17  Cal.,  122  (holding  the  statute  peremptory). 

^  Dresser  n.  Brooks,  5  Kow.  Pr.,  75  (dismissing  the  appeal  unless  sureties 
justify  on  a  regular  notice.  Here  the  notice  of  justification  was  given  on  the 
10th  by  mail,  the  appointed  day  being  the  17th,  in  a  case  where  ten  days  notice 
was  necessary  when  given  by  mail). 

*  Tevis  «.  O'Connell,  21  Cal.,  513. 

'  Sutherland  ».  Sheffield,  2  Wend.,  293. 
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44.  Exceptants  failure  to  appear. '\ — The  exceptant  is  the 
actor  in  the  proceeding.  If,  on  due  notice  of  justification,  he 
does  not  appear  or  obtain  an  adjournment,  he  cannot  afterward 
object,  against  the  proceedings  taken  on  the  faith  of  the  giving 
of  the  undertaking,  that  the  sureties  failed  also  to  appear.^ 
Their  failure  to  appear,  if  the  exceptant  also  fails  to  appear, 
does  not  exonerate  them,  but  they  stand  as  presumptively 
sufficient  sureties,  and  liable  as  such,  on  the  strength  of  the 
partial  or  ea?  ^(zrfo  justification  contained  in  their  affidavits  of 
sufficiency.^ 

45.  —  course  of  the  party  gvuvng  the  undertaking.'] — In 
case  of  non-appearance  on  the  part  of  the  exceptant,  the  party 
giving  the  undertaking  may  either  rest  on  the  default  as  a 
waiver  of  the  exception,  subject  however  to  the  power  of  the 
court  to  relieve  therefrom,  or  he  may  produce  his  sureties  and 
take  a  formal  approval. 

In  such  a  case,  the  efiect  of  the  default  in  exonerating  the 
sheriff,  if  it  be  a  justification  in  which  his  liability  is  concerned, 
cannot  be  relieved  from  by  the  court.^ 

46.  — failure  of  appearance  hy  thepa/rty  giving  undertah- 
ing.] — If  the  exceptant  appears,  and  sureties  ready  to  justify  do 
not,  the  adverse  party  must  obtain  an  adjournment  or  extension 
of  time.  He  cannot,  after  default  at  the  hour  fixed,  even  if  he 
has  a  good  excuse,  require  the  exceptant,  by  giving  him  fresh 
notice,  to  attend  at  a  later  time.*  He  must  apply  to  the  court 
for  relief. 

47.  Proceedings  on  the  justification.} — The  party  whose 
sureties  have  been  excepted  to  must  produce  them,  or  if  more 
joined  in  the  undertaking  than  the  requirement  which  exacted 


'  Ballard  v.  Ballard,  18  iV:  T.,  491. 

2  Gusthal  V.  Eeinhardt,  1  Monthly  L.  Bui.,  36  (giving  judgment  for  plaint- 
iff in  an  action  on  the  undertaking,  notwithstanding  the  objection  that  he 
had  excepted  to  the  sureties,  and  afterwards  failed  to  attend  at  the  justifica- 
tion). 

3  Lewis  ®.  Stevens,  93  W.  T.,  57. 
*  Hees  V.  Snell,  8  How.  Pr.,  185. 


486  ABBOTT'S  NEW  PRACTICE. 

the  undertaking  demanded,  must  produce  enough  of  them  to 
satisfy  that  requirement.-^ 

If  he  produces  other  sureties  in  lieu  of  any  of  the  original 
sureties,  their  undertaking  and  justification  may  be  cscepted  by 
the  court  in  lieu  of  the  original  sureties,^  and  this  should  be 
done  usually  in  the  absence  of  anything  indicating  bad  faith, 
without  prejudice,  however,  to  due  opportunity  to  the  except- 
ant to  investigate  the  question  of  sufficiency. 

The  exceptant  may  waive  the  justification.' 

48.  Effect  of  failure  to  justify  on  notice.'] — If  before  an 
undertaking  has  begun  to  serve  its  purpose,  the  sureties  fail  to 
justify  when  duly  required,  the  adverse  party  may  act  as  though 
no  undertaking  had  been  given,  or  have  the  proceeding  taken 
on  the  faith  of  it  set  aside  or  dismissed,  and  if  he  does  so  he 
cannot  afterward  enforce  the  undertaking  against  them.^ 

And  if  one  of  several  necessary  sureties,  jointly  bound, 
refuses  to  justify,  the  other  should  be  deemed  discharged.' 

After  a  refusal  to  justify  which  is  such  as  to  operate  to 
discharge  the  sureties,  the  exceptant  cannot,  by  withdrawing 
his  exception,  reinstate  the  obligation.* 

49.  Hemedy  for  fraudulent  justification.] — If  a  party '  or 
his  agent'  knowingly  puts  in  an  undertaking  with  a  false 
justification,  the  court  has  inherent  power  to  set  aside  the 

'  Under  a  statute  wMch  does  not  require  more  than  one  surety,  if  two  ex- 
ecute, and  exceptions  are  taken,  it  is  enough  if  one  justifies.  Riggins  v. 
Williams,  3  Buer,  678  (so  holding  [under  3  B.  S.,  678]  as  to  security  for 
costs,  and  saying  that  the  principle  applies  to  all  cases  where  the  terms  of  an 
order,  requiring  secm-ity  to  be  filed  for  any  purpose,  are  "  general ''  [i.  e.,  do 
not  require  more  than  one]). 

-  The  failure  of  one  surety  to  justify  entitles  the  party  to  substitute  one 
who  can  justify.    Dictum  in  Hardt  n.  Schulting,  59  How.  Pr.,  353. 

=  Gopsill  v.  Decker,  4  Hun,  635. 

s.  p.,  Blair  v.  Hamilton,  33  Gal.,  50,  holding  the  declaration  of  the  party 
that  he  knew  the  surety  to  be  good,  a  sufficient  waiver,  against  the  advice  of 
his  attorney. 

^  Manning  «.  Gould,  QO  N.  Y.,  476,  480;  Collins  v.  Ball,  81  Hun,  187, 191. 

But  if  the  undertaking  has  served  its  purpose,  he  may  hold  them,  notwith- 
standing failure  to  justify.    Decker  ».  Anderson,  39  Barb.,  346. 

^  Grow  V.  Garlock,  39  Hun,  598. 

«  HofEman  v.  Smith,  34  Hun,  485. 

'  Elson  -0.  Murray,  37  Hun,  536. 

s  Railroad  Co.  v.  Schutte,  100  U.  8.,  644. 
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proceedings,^  or  to  require  a  new  surety  or  undertaking  as  a 
condition  of  being  allowed  to  proceed,^  or  to  punish  for  con- 
tempt.* The  court  is  not  bound  to  allow  a  fraudulent  justifica- 
tion to  be  replaced  by  fresh  security.* 

V.    AMENDMENT    AND    SUBSTITUTION. 

50.  Treatment  of  imperfect  undertaking. ^—Ku  undertak- 
ing, the  giving  of  which  is  relied  on  ipso  facto,  and  without 
judicial  approval,  as  securing  its  object,  may  be  disregarded  by 
the  adverse  party,  if  it  be  less  beneficial  than  the  statute 
requires,  or  if  it  fails  to  identify  the  proceeding  or  in  any  other 
substantial  respect  leaves  its  validity  dependent  on  extrinsic 
oral  evidence. 

If  an  undertaking,  imperfect  in  these  respects,  has  been 
approved  by  the  court  or  judge  pursuant  to  law,  it  should  not 
be  disregarded,  but  a  motion  to  set  aside  it  or  the  proceedings 
thereon,  should  be  made.^ 

51.  Amending  defects.} — The  general  power  of  amendment 
conferred  upon  the  court  applies  to  undertakings,*  and  the 

'  Railroad  Co.  •».  Schutte,  100  U.  8.,  644. 

5  Elson  i>.  Murray,  37  Hun,  536. 

'  Egan  v.  Lynch,  49  Super.  Ct.  {J.  &  S.),  454.  Compare  Nathans  v.  Hope, 
100  JV;  T.,  615;  B.  C,  more  fully,  1  Genti'al  Bep.,  279. 

^  Railroad  Co.  ■».  Schutte  {above),  and  dictum  in  Elson  «.  Murray  (above). 

^  This  I  understand  to  be  the  proper  practice.  See  Dinkel  v.  Wehle,  13 
Abb.  N.  C,  478,  for  conflicting  authorities. 

*  Thus  to  meet  a  motion  founded  on  imperfect  recitals,  the  court  may  allow 
an  amendment  of  the  undertaking.  Scherriierhorn  ».  Anderson,  X  N.  T.,  430 
(reference  to  one  of  two  appeals  struck  out  so  as  to  leave  the  undertaking  ap- 
plicable to  the  other). 

So  defects  in  signature  may  be  allowed  to  be  cured  by  amendment,  to  de- 
feat a  motion  to  set  aside  proceedings  founded  on  the  undertaking.  Lamkin 
V.  Douglass,  37  Hun,  517;  rev'g  63  How.  Pr.,  47  (attachment). 

So  also  an  insufficiency  in  amount  may  be  allowed  to  be  amended  by  filing 
a  new  undertaking  to  defeat  a  motion  to  vacate  the  proceeding  founded  on  the 
undertaking.  Kissam  v.  Marshall,  10  Abb.  Pr.,  4SA  (undertaking  to  obtain  at- 
tachment) ;  Robeson  v.  Lewis,  64  N.  C,  734  (undertaking  on  appeal). 

So  too,  an  undertaking,  defective  in  not  being  joint  and  several,  is  amenda- 
ble to  defeat  a  motion  to  vacate  the  arrest  granted  on  it.  Irwin  v.  Judd,  20 
Hun,  563  (on  the  ground  of  the  general  power  of  amendment  under  the  stat- 
ute of  amendments). 

In  Boden  ».  Dill,  58  Ind.,  378,  an  undertaking  made  payable  to  only  one  of 
several  defendants  enjoined,  was  held  good,  as  having  been  made  for  the  ben- 
efit of  all  parties  enjoined,  and  under  the  Revised  Code  of  Indiana  (§  790),  no 
undertaking  could  be  held  void  for  want  of  form. 


ABBOTT'S    NEW    PEACTIOE, 

affidavits  and  approval,  save,  however,  that  the  instrument 
of  undertaking  cannot  itself  be  amended  by  substantial  altera- 
tion on  its  face  without  the  consent  of  the  signers,^  because  it 
is  a  contract. — except  by  an  action  to  reform  it. 

52.  Amending,  die.,  at  instance  of  jpa/riy  giving.^ — The 
court  may  allow  a  party  who  has  given  a  bond  or  undertaking, 
whether  under  a  requirement  of  the  court,^  or  under  require- 
ment of  a  statute,^  to  amend  any  defect  in  it/  on  the  applica- 
tion or  consent  of  the  persons  who  executed  it ;  but  not  with- 
out such  consent,^  or  may  give  him  further  time  to  file  a  new 
undertaking,  by  virtue  of  the  statute  of  amendments.' 

53.  Application  for  leave.] — The  practice  is  to  apply,  not 
for  an  order  that  amendment  be  allowed  on  condition  that  as- 
sent of  the  sureties  be  obtained,  but  upon  consent  of  the  sure- 
ties in  writing,  and  acknowledged,  or  if  the  application  is  on 
their  behalf,  or  for  their  protection,  to   apply  by  petition, 

1  Matter  of  King's  Wm,  3  Mm.  Bel.  Gas.,  438 ;  Potter  v.  Baker,  4  Paige,  390. 

Without  such  consent,  the  amendment  must  be  by  filing  a  new  undertak- 
ing. Cobb  ».  Lackey,  6  D-usr,  649  (where,  in  an  action  for  chattels,  it  was  held 
that  other  bail  cannot  be  substituted  by  inserting  the  name  of  the  new  surety 
and  the  latter  signing  it  without  consent,  but  there  must  be  a  new  undertaking. 
Motion  granted  to  set  aside  the  certificate  of  justification  obtained  by  plaint- 
iff on  an  ex  parte  application,  but  with  leave  to  file  anew  on  terms). . 

In  Shaw  «.  Lawrence,  14  How.  Pr.,  94,  the  court  required  a  petition  from 
all  the  former  sureties.  A  written  consent  by  all,  signed,  acknowledged,  and 
filed,  is,  however,  enough. 

'  Potter  v.  Baker,  4  Paige,  390  (inserting  other  sureties  allowed). 

'2KY.S.8.,  556,  §  34.  Same  statute  re-enacted  in  i\r. T.  Code  Civ. Pro. , 
§730. 

^  Johnson 0.  Johnson,  31  Ohio  St.,  181  (omission of  statutory  condition  sup- 
plied). 

Irwin  «.  Judd,  20  Bun,  563  (insertion  of  words  of  joint  and  several  obliga- 
tion, and  enlarging  amount  to  be  paid,  allowed). 

Langley  v.  Warner,  1  iV.  T.,  606;  s.  c,  3  Mow.  Pr.,  363;  1  Code  S.,  Ill 
(increasing  amount,  allowed). 

_  Potter  i>.  Baker,  4  Paige,  390;  State  «.  Russell,  17  JVebr.,  201 ;  s.  c,  23 
Northwestern  Sep.,  455  (adding  a  surety,  allowed).  See  also  note  6,  p.  487 
(above). 

'  Wilson  V.  AUen,  3  How.  Pr.,  369.     See  also  note  1  (above). 

«  Sternhaus  v.  Schmidt,  5  Abb.  Pr.,  '66. 

For  instances  of  amending  by  filing  new  undertaking,  see  Whaling  «. 
Shales,  20  Wend.,  673 ;  Cutler  v.  Rathbone,  1  Hill,  304;  Newland  v.  Willetts 
1  Barb.,  20. 

In  Lovitt  V.  Wellington,  &c.,  R.  R.  Co.,  26  Eans.,  397,  it  was  held  that 
where  an  undertaking  given  on  appeal  is  void  by  being  made  payable  to  an 
entire  stranger  to  the  proceeding,  a  new  one  cannot  be  filed. 
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signed  and  verified  by  tliem,i  for  an  order  directing  the  clerk 
to  make  the  proper  amendment  in  the  undertaking  on  file. 

Such  relief  may  be  granted,  or  opportunity  to  apply  for  it 
given,  when  asked  in  opposition  to  a  motion  founded  on  the 
defect  it  is  asked  to  supply ,2  and  if  the  undertaking  was  inci- 
dent to  an  appeal,  the  appellate  court  may  grant  the  like  relief 
without  putting  the  appellant  to  a  motion  in  the  court  below.' 

54.  —  nunc  pro  tunc] — If  the  time  has  lapsed,  the  court 
may,  on  cause  shown,*  grant  leave  to  procure  justification,*  or 
give  a  new  undertaking  nunc  pro  imnc.^ 

Leave  to  file  a  new  undertaking  may  be  granted  to  defeat  a 
motion  founded  on  the  failure  to  justify.''  But  where  it  was 
asked  after  submission  of  the  motion,  held  that  it  was  too  late.* 

Such  an  application  is  discretionary.* 

55.  Amending  at  instance  of  surety.] — At  any  time  before 
the  undertaking  has  operated  so  as  to  affect  any  right  of  the 
party  in  whose  favor  or  for  whose  protection  it  is  given,  the 
court  may,  on  application  of  the  persons  who  executed  it, 
allow  an  amendment.^"  If  the  undertaking  has  been  filed  or 
delivered,  the  application  must  be  on  'notice  to  the  party  in 
whose  favor  or  for  whose  protection  it  was  given. 

'  The  case  of  Shaw«.  Lawrence,  14:  How.  Pr.,  94,  so  far  as  It  intimates  that 
amendment  cannot  be  made  without  formal  petition,  is  imsound.    See  n.  1 ,  p.488. 

'  Cunningham  v.  Hopkins,  8  Cal.,  33. 

'  Arnoux  v.  Homans,  32  How.  Pr.,  383. 

*  Pencinse  v.  Burton,  9  Oreg.,  178  (holding  that  it  must  be  shown  that  such 
omission  is  the  result  of  unavoidable  accident  or  excusable  mistake). 

'  Helden  v.  Helden,  9  Wise,  557. 

'  Hardt  v.  Schulting,  59  How.  Pr.,  853;  s.  p.,  Katz  «.  Kuhn,  9  Daly,  172; 
Coulter  v.  Stark,  7  Cal.,  244. 

'  Eeese  v.  Boese,  92  N.  T.,  633  (motion  to  dismiss  appeal). 

Architectural  Iron  Works  v.  City  of  Brooklyn,  85  id.,  652  (motion  to  strike 
from  calendar). 

'  Tevis  V.  O'Connell,  31  Cal.,  513. 

»  Mills  V.  Thursby,  11  How.  Pr.,  139. 

'"  So  held  of  an  undertaking  on  appeal,  where  the  provision  making  the 
sureties  liable  for  the  amount  of  the  recovery,  was  inserted  by  mistake,  and  it 
was  intended  that  they  should  be  liable  only  for  the  costs  of  appeal,  no  stay 
of  proceedings  being  desired.     O'Sullivan  v.  Connors,  22  Hun,  137. 

As  to  canceling  and  the  right  to  notice,  see  Lawrence  v.  Foxwell,  49 
Super.  Ot.  {J.  &  S.),  506;  Dry  Dock,  &c.,  R.  R.  Co.  v.  Cunningham,  45  How. 
Pr.,  458. 
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56.  — atmstcmee  of  jpa/rty  secured^ — So  merely  formal 
a  mistake  as  undertaking  that  the  "  plaintiff  "  will  pay  instead 
of  the  "  defendant,"  may  be  corrected  by  the  court  on  motion, 
or  reformed  in  equity,  or  both.^ 

57.  Effect  of  amending  action  as  to  parties,  c&g.'] — An 
amendment  as  to  parties  in  the  action,  which  does  not  make 
any  change  in  the  nature  of  the  claim  which  is  the  subject  of 
the  suit,  and  does  not  cast  any  greater  or  different  liability  upon 
the  sureties,  nor  involve  a  new  party  not  mentioned  or  contem- 
plated in  the  bond,  does  not  impair  the  liability  of  the  surety.' 

58.  Fresh  undertaking.'] — After  the  undertaking  has  fallen 
by  a  failure  to  justify,  the  party  may,  if  his  time  to  give  an 
undertaking  has  not  lapsed,  give  a  new  undertaking ;  ^  and  if 
the  adverse  party  desires  justification  on  notice,  he  must  except 
afresh,  otherwise  the  new  undertaking  stands  on  its  ex  parte 
justification  or  affidavit  of  suflBciency.* 

59.  Compelling  new  undertaking.] — If  the  requirement  of 
security  originated  with  the  court,  and  not  in  the  statute,  or  if 
the  amount  is  purely  discretionary,  or  the  continuance  of  a 
favor  depends  upon  it,  the  court  have  inherent  power  to  re- 
quire new  security,  or  additional  sureties  to  be  furnished  when 
those  already  given  become  or  are  found  to  be  irresponsible.' 

In  case  of  an  original  defect  in  security,  the  application 
should  be  made  only  to  the  court  or  to  the  judge  originally 
approving  the  security  (except  where  fraud  is  shown),  for  the 
application  is  in  effect  to  reconsider  his  decision.' 

'  Clute  ».  Knies,  102  W.  Y.,  377. 

^  Poole  V.  Dyer,  133  Mass.,  363,  and  cases  cited.  Christal  e.  Kelly,  88 
ilT.  T.,  285,  affirming  24  Sun,  155;  The  Maggie  Jones,  5  Cent.  L.  J.,  263; 
Kellogg  V.  Kimball  (^Mass.,  1886),  1  Norfheaslern  Sep.,  728;  N.  T.  Code  Civ. 
Pro.,  %  815. 

^  The  respondent  is  not  entitled  to  have  the  appeal  dismissed  providing  the 
appellant,  before  the  hearing  of  the  motion  to  dismiss,  flies  a  new  undertaking, 
duly  approved.     Schacht  v.  Odell,  53  Cal.,  447. 

<  Blake  v.  Lyon,  &c.,  Manuf.  Co.,  75  JSf.  Y.,  611. 

"  For  instances  of  the  assertion  of  this  povyer  in  admiralty,  see  Jones'  Fed. 
Rule  No.  VI,  and  cas.  cit. 

«  Jerome  v.  McCarter,  31  Wall.,  17,  81;  reiterated  in  The  "Atlas,"  93  U.  8., 
302. 
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For  insolvency,  &c.,  intervening  after  a  good  security  has 
once  been  given,  application  may  be  made  as  res  nova;  and  if 
the  security  was  incident  to  removal  of  the  cause  to  an  appellate 
court,  the  application  is  vfithin  its  jurisdiction.^ 

The  ISTew  York  statute^  expressly  gives  this  power  to  the 
appellate  court,  in  case  of  insolvency,  &c.,  intervening  after 
undertaking  given. 

But  even  under  such  a  statute,  an  application  for  further 
security  is  addressed  to  the  discretion  of  the  court ;  and  if  the 
security  appears  adequate,  it  may  be  refused.^ 

60.  Deposit  in  lieu.] — Where  a  bond  or  undertaking  is 
required  by  statute,  a  deposit  of  money  in  lieu  thereof  cannot 
be  accepted  by  the  judge  or  court  without  consent,  and  if  so 
accepted,  it  is  ineffectual.*  The  reason  is  that  money  lodged 
with  the  clerk  under  a  voluntary  arrangement  is  not  subject  to 
the  same  control  as  moneys  paid  into  court  under  authority  of 
law. 


FORMS. 

215.  Undertaking  given  in  an  action  or     222.  Notice  of  filing  of  bond  or  under- 

special  proceeding.  taking. 

216.  Another,   shorter   Form,   without     223.  Notice  of  exception  to  sureties. 

recitals.  224.  Notice  of  justification  of  sureties. 

217.  Eecital  in  undertaking  given  un-    225.  Order   amending  undertaking  at 

der  order  on  condition  of  giving  instance  of  party  giving  it,  or  of 

it.  sureties. 

218.  Affidavit  of  sufliciency  of  under-    226.  Affidavit  to  compel  the  giving  of 

taking;  where  all  are  freehold-  new  sureties. 

ers  or  all  are  householders.  227.  Affidavit  of  surety  in  support  of 

219.  Another  Form,  where  one  is  free-  foregoing  application. 

holder  and  one  householder.  228.  Order  that  new  imdertaking  be 

220.  Another  Form,  justifying  in  difier-  filed. 

ent  amounis.  229.  Affidavit  to  move  to  punish  for 

221.  Approval  of  bond  or  undertaking.  contempt  for  false  justification. 

'  Rubber  Co.  v.  Goodyear,  6  Wall.,  153. 

'  N.  T.  Code  Civ.  Pro.,  §  1308. 

'  Bering  v.  Metcalf,  73  N.  Y.,  618  (holding  that  though  two  sureties  were 
originally  essential,  insolvency  of  one  was  not  ground  for  requiring  another, 
if  the  remaining  surety  was  amply  responsible). 

*  Bate  v.  McDowell,  48  Super.  Ct.  {J.  dt  S.),  219  (affirming  an  order  setting 
aside  an  attachment  because  a  deposit  of  money  was  made  instead  of  giving 
an  undertaking). 
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Form  No.  215. 
Undertaking  given  in  an  action  or  special  proceeding. 

[^Title  of  Gcni^rt  and  causey] 

Wheeeas  [here  recite  hriejly  the  occasion  of  gi/oing  the  un- 
dertaking^ far  instance]  the  plaintiff  in  the  above  entitled 
action  has  made,  or  is  about  to  make,  application  for  an  order 
to  arrest  the  defendant  therein  in  one  of  the  cases  prescribed 
by  law  [stating  ground] : 

Now,  THEEEFOEE,  C.  D.,  of  [plaintifE  herein'],  [and 

E.  F. — name  sureties^  and  state  residence  and  ius-inees%  do 
hereby  [jointly  and  severally"]  undertake  that,  if  the  defend- 
ant [recover  judgment  herein],  the  plaintiff  will  pay  [all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  arrest],  not  exceeding  the  sum 
of  dollars.'' 

[J^or  clause  where  a  married  woman  signs  in  am,  undertah- 
ing  to  her  husband,  see  Form  26,  p.  70.] 

\I)ate.]  [Signatures.] 

[  Under  JV.  Y.  Code  Civ.  Pro.,  §  810,  acknowledgment  or 
proof  as  in  Form  JVo.  1,  p.  13.  Affidavit  as  in  Form  No. 
218,  c6c.  (5e?cw).] 

Form  No.  216. 
Another,  shorter  Form,  without  recitals. 

[Title  of  court  amd  camse.] 

We,  A.  B.,  of  ,  farmer,  and  M.  N.,  of  ,  merchant, 

bind  ourselves  [jointly  and  severally]  to  Y.  Z.,  of  ,  in  the 

sum  of  dollars,  that  the  above-named  plaintiff  shaU  pay 

to  the  above-named  defendants  [state  obligation  in  terms  of 
statute].  [Signatures.] 

[Date.] 

'  See  p.  466,  paragraph  9  {above).  ^  As  to  necessity  of  residence,  &c., 

'  As  to  recitals,  see  pp.  466,  467,  see  p.  469,  paragraph  17  {above). 
paragraphs  10, 11,  and  see  p.  66,  para-  *  As  to  words  of  joint  and  several 

graph  13,  of  this  Volume.  obligation,  see  p.  64,  paragraph  7. 

'  See  p.  469,  paragraph  16  {above),  '  As  to  the  construction  of  the  ob- 

as  to  when  party  need  join.  ligation,  see  pp.  470,  471,  parag.  20, 

*  The  recital  shows  they  are  sure-  21, 
ties. 
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Form  No.  217. 
Recital  in  undertaking  given  under  order  on  condition  of  giving  it.' 

[Title  of  court  and  cause.] 

An  order  having  been  granted  herein  on  the  day  of  , 
18  ,  by  Mr.  Justice  J.  K.  [or,  entered,  c&c. — and  state  character 
of  of'der],  upon  condition  that  the  plainti£E  file  and  serve,  on  or 
before  the  day  of  ,  18     ,  an  undertaking  to  the 

defendants  in  the  sum  of  dollars,  to  be  approved  by  one 

of  the  judges  of  this  court  after  justification  of  the  sureties  on 
notice  of  two  days,  conditioned  that  in  case  judgment  be 
rendered  for  the  defendants  herein,  or  the  complaint  be 
dismissed,  or  this  action  discontinued,  the  plaintiff  will  pay  to 
the  defendant,  D.  D.,  or  his  representatives  or  assigns,  the  amount 
of  the  judgment  recovered  by  said  defendant  against  M.  N.,  in 
the  Court  of  ,  on  the  day  of  ?  18     ,  for 

the  sum  of  dollars,  with  interest  thereon  from  the  date 

of  the  entry  thereof,  and  for  the  costs  of  this  action,  and  also 
for  the  payment  by  the  plaintiff  to  the  sheriff,  K.  S.,  the  amount 
of  his  fees  and  expenses  under  the  execution  issued  to  him  on 
the  said  judgment,  to  be  taxed  ; 

Now,  THEBEFOKE  [cfeo.]. 

Form  No.  218. 

Affidavit  of  sufficiency  of  undertaking ;  where  all  are  freeholders  or 
all  are  householders.  ^ 

[  Venue.] 

0.  D.  [and  E.  F.]  above-named,  named  in  and  who  executed 
the  within  [or,  foregoing]  undertaking  [or,  bond],  being  duly 
[and  severally]  sworn,  says  [each  for  himself],  that  he  is  a 
resident  of  said  State  of  New  York,*  and  a  householder'  [oj% 
freeholder]  in  said  State,  and  is  worth  f  the  sum  of  [here  insert 
penalty  of  bond,  or,  if  it  he  an  undertahing,  double  the  sum 
sjpedfied  as  the  limit  of  liability],  over  and  above  all  the  debts 
and  liabilities  he  owes  or  has  incurred,  and  exclusive  of  proper- 
ty exempt  by  law  from  levy  and  sale  under  an  execntion. 

[Jurat.]  [Signatures.] 

'  As  to  orders  prescribing  condi-         '  See  pp.  474,  475,  paragraphs  26, 
tions,  see  Obdbrs,  pp.  358,  859,  para-    28  (above). 

graphs  39-43.  *  As  to  qualifications,  see  p.  467, 

paragraph  13  (alow). 
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[  Under  N.  T.  Code  Cm.  Pro.,  §  812,  this  must  U  subjovned 
to  the  hand  or  undertaking,  and  thus  separate  title  is  unneces- 
sary.'] 

Form  No.  319. 
Another  Form,  where  one  is  freeholder  and  one  householder. 

[As  in  last  Form  to  the  *,  continuing]  and  said  C.  D.  says 
that  Be  is  a  householder  in  said  State,  and  said  E.  F.  says  that 
he  is  a  freeholder  in  said  State  ;  and  further  each  says,  for 
himself,  that  he  is  worth  {continue  as  in  last  Form,  from 
the  t]. 

Form  No.  220. 
Another  Form,  justifying  in  different  amounts.* 

\As  in  Form  No.  218  to  the  *,  continuing]  and  said  C.  D.  says, 
that  he  is  a  householder  [or,  freeholder]  in  said  State,  and  is 
worth  the  sum  of  dollars  over  and  above  all  the  debts 

and  liabilities  which  he  owes  or  has  incurred,  and  exclusive  of 
property  exempt  by  law  from  levy  and  sale  under  an  execution ; 
and  said  E.  F.  says,  that  he  is  a  householder  [or,  freeholder]  in 
said  State,  and  is  worth  the  sum  of  dollars,  over  and  above 

all  the  debts  and  liabilities  which  he  owes  or  has  incurred,  and 
exclusive  of  property  exempt  by  law  from  levy  and  sale  under 
an  execution. 

[Jurat.]  [Signatures.] 

[  Under  W.  T.  Code  Civ.  Pro.,  §  813,  allowed  where  penalty 
is  $5,000  or  more,  provided  each  surety  justifies  m  at  least 
$5,000,  and  the  samie  person  is  not  counted  as  making  up  the 
sum  for  more  thorn,  one  of  them.] 


Form  No.  221. 
Approval  of  bond  or  undertaking.' 

The  within  bond  [or,  undertaking]  is  hereby  approved  as  to 
the  form  and  manner  of  execution  [and  as  to  the  sufficiency  of 
the  sureties'],  [if  fractional  justification  is  allowed,  add,  and 

'  See  p.  475,  paragraph  27.  '  For  some  purposes  this  clause  is 

'  To  be  indorsed.  N.  T.  Code  Civ.    expressly  required. 
Pro.,  §  812.    See  pp.  476-478,  para- 
graphs 29-33  {above). 


COMMOKT  FORMS.— XXV.   UNDERTAKINGS.  495 

the  sum  in  whicli  they  are  required  to  justify  is  hereby  allowed 
to  be  made  up  as  in  the  within  justification  set  forth]. 

[Date.]  [Signature  of  judge  and  initials  of  Utle.] 

[If'  ly  court,  prefix  to  signature  the  words, 
By  the  court.] 

[I^ile  undertaking,  acknowledged,  with  affidavit  and  ap- 
proval, with  clerk  of  court.] 

Form  No.  222. 
Notice  of  filing  of  bond  or  undertaking.^ 
[Title  of  court  and  cause,  unless  indorsed.] 

Please  take  notice,  that  a  bond  [or,  undertaking — or,  securi- 
ty for  costs],  of  which  the  foregoing  [or,  within]  is  a  copy,  has 
been  duly  executed  and  filed  herein,  with  the  clerk  of  this  court. 
[Date.]  [Signature  a/nd  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

[Serve  a  copy  of  the  security,  acknowledgment,  affida/oit,  amd 
approval;  amd  th%s  notice  therewith,  or  indorsed  thereon^ 

Form  No.  223. 
Notice  of  exception  to  sureties.  "^ 
[Title  of  court  a/nd  cause.] 

Please  take  notice,  that  the  [plaintiff]  excepts  to  the  suffi- 
ciency of  the  sureties  in  the  bond  [or,  undertaking]  filed  herein 
on   the  day   of  ,   18     ,  [or,  offered  lay  defendant 

as  performance  of  the  condition  in  the  order  herein  of  , 

18    ]. 

[Date.]  [Signature  and  address  of], 

Attorney  for 
[Address]  To  , 

Attorney  for 

Form  No.  224. 
Notice  of  justification  of  sureties.' 
[Tii^  of  court  and  cause.] 

Please  take  notice,  that  the  sureties  in  the  undertaking  of  the 
[defendant]  herein  will. justify  before  Mr.  Justice  J.  K.  [or,  the 

1  See  pp.  479^81,  paragraphs  35-         ^  See  pp.  482,  483,  paragraphs  41, 
39  {above).  48  (above). 

'  See  p.  483,  paragraph  43  {above). 
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justice  of  this  court  holding  chambers]  at  the  county  court 
house  in  the  city  of  New  York,  on  the  day  of  j  18     , 

at        o'clock  in  the        noon  of  that  day. 

[Date.]  [Signature  and  address  of], 

Attorney  for 
[Address]  To  , 

Attorney  for 

Form  No.  225. 

Order  amending  undertaking  at  instance  of  party  giving  it,  or  of 

sureties. 

[Title,  (&c.,  as  in  Form  JVo.  74  or  76,  pp.  283,  284,  and  see  pp. 
285-287,  where  various  recitals  will  he  found.] 
Oedeeed,  that  the  application  of  said  sureties  to  amend 
their  undertaking  in  the  manner  hereinafter  stated,  be  and  the 
same  is  hereby  granted  ;  and  the  clerk  of  this  court  is  hereby 
directed  to  insert  the  words  "jointly  and  severally  "  between 
the  words  "  hereby"  and  "undertake,"  as  they  occur  in  said 
undertaking,  and  make  on  the  margin  a  reference  to  this  order, 
and  to  the  affidavits  of  said  [naming  sureties],  hereto  annexed 
[or,  and  that  the  affidavits  of  said — naming  sureties — be  de- 
tached from  the  papers  presented  by  the  on  this  motion 
and  be  attached  to  said  original  undertaking,  and  filed  there- 
with now  as  of  the  day  of  ,  18  ],  the  said  under- 
taking having  been  heretofore  approved  and  so  indorsed  by  the 
judge  who  originally  received  it,  and  being  now  approved  as 
thus  amended. 

[Authentication  as  in  Form  No.  88,  p.  291.] 

Form  No.  226. 
Affidavit  to  compel  the  giving  of  new  sureties. 
[Title  of  court  and  cause.] 
[  Yenue.] 

M.  N.,  being  duly  sworn,  says  : 

I.  That  he  is  the  [managing  clerk  of  ,]  attorney  for 

in  this  action. 

II.  [Mere  state  concisely  the  occasion  on  which  the  original 
undertaking  was  given  and  the  present  ^condition  of  the  cause.] 

III.  Since  the  execution  of  said  undertaking,  both  of  the 
sureties  therein  have  become  insolvent  as  deponent  believes,  and 
that  the  pecuniary  circumstances  of  each  of  them  have  become 
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SO  precarious  that  there  is  reason  to,  and  deponent  does,  appre- 
hend that  said  undertaking  is  not  sufficient  for  the  security  of 
the  [respondents]. 

lY.  [If  order  to  show  ccmse  is  desired,  state  circumstcmces 
requiring  short  notice,  and  condition  of  cause}] 

[Jurat.']  [Signature.] 

Form  No.  227. 
Affidavit  of  surety  iu  support  of  foregoing  application.' 

[Title  of  court  amd  cause.] 
[  Yenue^ 

A.  B.,  being  duly  sworn,  says  that  he  is  the  surety  on  the 
undertaking  given  on  herein,  dated  ,  18    ,  and 

sworn  to  and  acknowledged  and  filed  on  the         day  of  , 

18  .  That  at  the  time  deponent  signed  and  justified  as  such 
security  [here  state  facts  explaining  insolvency,  for  instance, 
thus]  he  did  not  consider  himself  worth  anything  outside  his 
business,*  tools  and  building,  which  deponent  then  estimated  to 
be  about  the  sum  of  dollars  over  and  above  his 

then  indebtedness.  That  since  the  execution  by  him  of 
said  undertaking,  he  has  met  vdth  several  losses  in  said  busi- 
ness, amounting  in  the  aggregate  to  nearly  dollars,  and 
also  has  made  a  bad  investment  in  a  patent  right  amounting  to 
dollars,  and  that  if  deponent  should  be  called  upon  to 
pay  the  amount  covered  by  said  undertaking,  or  his  proportion- 
ate part  of  the  same,  he  would  be  unable  to  pay  the  same. 
That  deponent's  circumstances  have,  since  the  making  of  said 
undertaking,  become  so  precarious  that  he  knows  that  said 
undertaking  is  not  sufficient  for  the  security  of  the  respondent 
herein. 

[Jitrat.]  [Signature.] 

Form  No.  228. 
Order  that  new  undertaking  be  filed. ' 

[Title  as  in  Form  No.  74  or  76,  pp.  283, 284,  and  see  jop.  285- 

287,  where  various  recitals  vnll  he  found.] 

Oedeeed,  that  the  [plaintiff  and  appellant]  herein  file  a  new 
undertaking  on  the  [appeal]  herein,  and  serve  a  copy  of  the 
same  as  required  with  respect  to  the  original  undertaking 
herein,  within  twenty  days  after  the  service  of  a  copy  of  this 

"  See  pp.  301,  203,  for  examples.  '  See  p.  490,  paragraph  59. 

'  See  p.  490,  paragraph  59. 
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order,  and  if  the  [appellant]  fail  so  to  do  within  said  twenty 
days,  that  the  [judgment  in  the  said  action  be  executed]  as  if 
no  undertaking  had  been  given  therein. 

[^Authentication  as  in  Form  No.  88,  jp.  291.J 

Form  No.  229. 

Affidavit  to  move  to  punish  for  contempt  in  patting  in  false  justifica- 
tion. * 

[Title  of  court  cmd  cause.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says 

I.  That  he  is  [attorney  for]  plaintiff  in  the  above  action. 

II.  [Sere  concisely  state  the  proceedings  in  which  the  under- 
taking was  given,  and  the  giving  of  it  and  the  making  of  the 
affida/vit  of  sufficiency,  adding]  and  that  a  copy  of  said  under- 
taking, acknowledgment  and  affidavit  is  hereto  annexed,  marked 
Schedule  A. 

III.  That  in  consequence  of  said  affidavit  of  sufficiency,  the 
said  undertaking,  being  duly  filed,  became  operative  and  effect- 
ed a  stay  of  all  plaint^'s  proceedings  toward  the  collection  of 
said  judgment  during  the  pendency  of  the  said  appeal  therefrom 
[or  otherwise  state  its  effect], 

[State  injury  to  the  a/ppTAca/nt,for  instance,  thus]  lY.  That 
on  said  appeal  said  judgment  was  duly  affirmed  and  judgment 
of  affirmance  thereon  entered  in  favor  of  this  plaintiff",  against 
said  defendant  on  the        day  of  >  18     ,  and  for  the  sum 

of  dollars,  costs  of  said  appeal. 

Y.  That  thereupon,  and  on  or  about  the  day  of  , 

1 8    ,  executions  were  duly  issued  on  said  judgments  and  for  the 
costs  of  said  appeal  against  said  defendant  for  the  sum  of 
dollars,  which  were  duly  returned  wholly  unsatisfied,  and  said 
judgments  remain  unpaid. 

YI.  That  thereafter  an  action  was  duly  brought  in  the 

court  by  this  plaintiff  against  said  M.  N.,  the  surety  in 

said  undertaking,  and  such  proceedings  were  had  therein  that 

on  the  day  of  ?  18     ,  this  plaintiff  recovered  a 

'  Sustained  by  Nathans  v.  Hope,  18  ter  of  fact,  only  erred  in  judgment  as 

Am.  L.  Bev.,  G87 ;  s.  c,  more  fully,  to  his  solvency.)  HullB.L'Eplatinier, 

K.   T.  Daily  ifep-..  June  14th,  1884.  5  Daly,  534;   afE'g  20  Bow.  Pr.,  500; 

(The  reversal  in  100  N.  Y.,  615,  was  8.  P.,  Cleary  t>.  Christie,  41  Eun,  566. 

on  the  ground  that  the  surety,  as  mat-  See  also  p.  486,  paragraph  49, 
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judgment  duly  given  therein  against  said  M.  E".  for  the  sum  of 
dollars,  which  was  on  that  day  docketed,  and  an  execution 
duly  issued  to  the  sheriff  of  the  county  of  ,  where  said 

M.  N.  then  resided,  which  execution  was  returned  by  said 
sheriEf  wholly  unsatisfied,  and  said  judgment  remains  unpaid. 

YII.  That  deponent  is  informed  and  believes  that  at  the 
time  pf  executing  said  undertaking  and  making  said  aflSdavit  of 
sufficiency,  said  M.  N.  was  insolvent  and  pecuniarily  worthless, 
and  had  no  property  over  and  above  his  debts  and  liabilities  ; 
and  that  deponent  is  informed  by  examination  of  the  records 
that  a,t  said  time  there  were  unpaid  judgments  of  record  still 
unsatisfied  of  record  against  M.  N.,  amounting  to  over 
dollars  [adding  other  details  showing  that  the  surety  must  have 
heen  aware  of  his  vnsoJ/oent  condition.'] 

VIII.  That  this  plaintifE's  rights  and  remedies  in  said  action 
were  defeated,  impaired,  impeded  and  prejudiced  by  the  con- 
duct of  said  M.  N.  in  executing  said  undertaking  and  making 
affidavit  of  his  sufficiency. 

IX.  [If  amplication  is  ex  parte,  add]  That  no  previous  ap- 
plication for  the  purposes  of  punishment  for  contempt  has  been 
made  herein  [except,  cfee.^]. 

[Signature.] 
[Jurat.] 

[Add  affidavits  in  corroboration,  such,  for  instance,  as 
particulars  of  unsatisfied  Judgments  and  proof  of  known 
insolvency/ ,'  and,  if  order  to  show  cause  is  ashed  for,  state 
circumstances  requiring  short  notice,  and  condition  of  cause?] 

[For  Forms  of  fu/rther  proceedvngs,  see  Contempt.] 

'  See  p.  148,  paragraph  84;  see  also         '  See  pp.  201,  202  for  examples. 
p.  202,  for  examples. 
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FOEM. 

(230.)  Verification   where   no   other 
form  is  prescribed  by  statute. 


1.  What  is.] — The  term  "  verification,"  as  used  under  tlie 
Few  Procedure,  means  a  written  affidavit  to  the  truth,  or  belief 
in  the  truth,  of  what  has  been  stated  in  a  foregoing  document.^ 

2.  Oljeets.] — Yerifications  have  been  required  for  one  or 
more  of  the  following  objects : 

(1.)  To  secure  good  faith  on  the  part  of  the  applicant. 
This  was  the  main  object  of  requiring  bills  in  chancery  to  be 
verified  before  the  issue  of  a  subpoena,  and  in  requiring  dila- 
tory pleas  at  common  law  to  be  verified.*  Hence  it  was  com- 
monly held  that  in  such  cases  an  affidavit  to  belief  was  suffi- 
cient ;'  and  where  several  persons  joined  in  pleading,  verifica- 
tion by  either  was  enough.* 

'  Van  Alstyne  i).  Erwine,  IIN.Y.,  331,  where  a  repetition  In  an  Indorsed 
affidavit  of  all  the  facts  set  forth  in  the  petition,  was  held  a  sufficient  verifica- 
tion thereof. 

'  Bill  sworn  to  on  belief  is  sufficiently  verified  to  authorize  the  clerk  to 
file  it.    Veeder  v.  Moritz,  9  Paige,  371. 

'  Mentor  v.  People,  30  Mich.,  91  (holding  that  a  statute  requiring  the 
prosecuting  attorney  to  verify  an  information  is  for  securing  good  faith,  and 
is  satisfied  by  oath  that  he  ' '  believes  "  the  same  to  be  true).   See  also  last  note. 

^  Haggard  v.  Smith,  71  111.,  336.  (Affidavit  of  claim  sworn  to  by  only  one 
of  several  plaintiffs,  held  sufficient;  no  law  requiring  all  the  parties  to  swear 
to  the  claim.)    To  same  effect.  Haggard  v.  Smith,  76  id.,  507. 

Tayon  «.  Hardman,  33  Mo.,  539  (petition  to  perpetuate  testimony,  verified 
by  only  part  of  the  petitioners,  sustained  on  the  same  ground). 

Huntington  ®.  House,  33  Mo.,  365  (joint  petition  by  husband  and  wife,  held 
sufficiently  verified  by  husband  only). 

HemphiU  «.  RuckersviUe  Bank,  3  Eelly  (Geo.),  435  (holding  that  a  bill  of 
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(2.)  To  narrow  the  issues  which  the  court  would  be  called 
on  to  try,  by  preventing  a  party  who  put  in  a  sworn  pleading 
from  alleging  any  thing  that  he  did  not  know  or  believe  to  be 
true.  Akin  to  this  was  the  probing  of  the  conscience  of  a 
defendant  in  a  bill  for  discovery.  For  this  purpose  it  was  gen- 
erally held  that  each  person  must  verify  for  himself ;  but  might 
allege  on  information  and  belief  any  matters  not  necessarily 
within  his  knowledge. 

(3.)  To  make  proof,  on  the  strength  of  which  the  court 
might  render  a  decision,  as,  for  instance,  on  an  original  peti- 
tion, or  in  granting  an  injunction  on  a  sworn  bill,  or  dissolving 
it  on  an  answer ;  ^  or  in  taking  jurisdiction  of  a  special  statu- 
tory proceeding.  For  this  purpose  a  verification  could  serve 
no  further  than  it  was  positive,  or  where  its  allegations  on  in- 
formation and  belief  were  supported  by  documents  or  rehearsal; 
of  other  evidence,  sufficient  to  make  a  •prima  facie  case  on  the 
motion.  Hence  the  usual  verification  of  a  bill  in  chancery  is 
not  sufficient  proof  to  sanction  granting  an  order  or  decree 
thereon.^ 

3.  —  under  the  New  Procedurel — The  requirements  of 
verification  under  the  New  Procedure  are  to  be  construed  with 
reference  to  which  of  these  purposes  is  to  be  served.  By  the 
New  York  statute  a  pleading  (and  in  practice  the  usage  is  the 
Game  for  a  petition)  should  indicate  on  its  face  what  allegations 
are  made  on  information  and  belief  of  the  person  verifying ; , 

complaint  for  injunction,  filed  by  several  plaintiffs,  was  sufflciently  verified 
by  one  in  the  absence  of  any  rule  requiring  all). 

Otherwise  of  a  joint  and  several  answer  in  chancery,  where  complainant 
has  the  right  to  the  oath  of  each;  but  he  may  waive  it.  Fulton  Bank  v. 
Beach,  6  Wend.,  36. 

'  Shonk  V.  Knight,  13  W.  Va.,  667  (holding  bill  so  expressed  and  verified 
as  to  be  obviously  on  information  and  belief,  not  enough  under  a  statute  re- 
quiring it  to  satisfy  the  court  of  plaintiff's  equity). 

State  V.  Mayor,  4  Nebr.,  260  (holding  that  under  statute  requiring  that  an 
affidavit  to  procure  ma'/it?ami<s  to  issue,  must  set  forth  the  facts,  a  verification, 
like  that  allowable  verifying  a  pleading,  that  the  facts  are  true  as  the  afliant 
verily  believes,  is  insufficient),  s.  p..  State  v.  County  Commissioners,,  31 
Fla.,  1. 

Bank  «  Jones.  1  Bwan  (Tenn.),  391  (under  statute  forbidding  any  plea  in 
abatement  to  be  received  unless  the  party  "shall  prove  the  truth"  of  it  by 
affidavit  or  othei-wise,  an  affidavit  on  information  and  belief  is  insufficient). 

«  The  Chancellor  «.  Traphagen  41  iV.  J.  ^2'.,369;  s.  c,  S  Centr.  Bep.,  309,, 
and  cases  cited. 
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and  the  verification  is  to  be  expressed  positively,  except  as  to 
the  matters  so  stated  to  be  alleged  on  information,  &c.  This 
enables  the  court,  when  the  pleading  is  presented  in  support  of 
a  motion,  to  judge  at  once  how  far  it  can  serve  as  proof,  and 
how  far  merely  as  allegation  needing  other  proof.  And  several 
persons,  though  pleading  together,  must  each  verify  when  ver- 
ification is  required,  unless  they  are  united  in  interest,  in  which 
case  verification  by  the  one  who  is  acquainted  with  the  facts,  is 
accepted  for  both. 

4.  Matters  of  fact.'] — A  requirement  of  verification,  since 
its  object  is  to  secure  authentication  of  representations  of  fact, 
is  not  extended  by  construction  to  an  instrument  which  does 
not  allege  matter  of  fact,  but  only  suggests  or  interposes  objec- 
tions of  law.''  Upon  the  same  principle,  under  a  statute  such 
as  is  in  force  in  some  States,  requiring  pleas  in  abatement  to 
be  verified,'  a  plea  merely  stating  defendant's  right  to  take  ad- 
vantage of  matter  in  abatement  alleged  in  plaintiflE's  complaint, 
has  been  held  not  to  need  verification.* 

6.  Necessity, — in  general."] — The  practice  of  the  courts  usu- 
ally requires  (even  where  there  is  no  express  statute  like  that 
which  now  exists  for  the  case  of  subsequent  pleadings,  when 
the  plaintiff's  complaint  is  verified)  that  applications  to  the 
court  be  made  on  oath,  and  (except  where,  as  in  the  case  of 
mere  motions,  affidavit  is  sufficient,)  the  oath  should  be  m  the 

'  Keabadour  v.  Weir,  SO  Tex.,  254  (dispensing  with  veriflcation  of  plea 
whicli  merely  gave  notice  that  defendant  would  take  advantage  of  matter  in 
abatement  alleged  in  plaintiff's  complaint). 

Thus,  under  a  statute  requiring  a  pleading  of  fact  to  be  verified,  a  petition 
in  error  need  not  be  -5  erified.  Newlove  D.Woodward,  9  Neir. ,  503.  But  where 
it  contains  allegations  of  material  facts  not  appearing  in  the  record,  then  it 
must  be  verified.    Hanover  v.  Speny,  35  Ohio  Bt,  244. 

'  See,  for  instance.  Cherry  «.  Rawson,  49  Ga.,  228. 

In  Allen  ».  Pannell,  51  Tex.,  165,  the  requirement  was  held  to  vitiate  an 
unverified  plea  filed  on  the  day  of  trial,  setting  up  that  the  plaintiff  had  be- 
come insane, 

'  Keabadour  v.  Weir,  20  Tex.,  254. 

In  Morrow  v.  Morrow,  3  Brev.  (8.  C),  394,  it  was  held  error  to  strike  out 
such  a  plea  after  filing,  because,  while  such  a  plea  should  be  verified,  the  in- 
tention-of  the-aflSdavit  is  to  give  information  to  the  court  and  not  validity  to 
the  plea.  Whenever  such  a  plea  has  been  entered,  therefore,  the  presumption 
is  that  it  was^with  the  consent  of  the  court. 
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form  of  a  verification  annexed  to  the  pleading  or  petition ; '  but 
it  is  discretionary  with  the  court  whether  to  act  on  an  unveri- 
fied pleading  or  petition,^  if  adequate  evidence  is  also  pre- 
sented. 

6.  Substance  of  the  allegation.^ — In  the  case  of  a  paper  other 
than  a  pleading,  if  no  particular  form  for  verification  is  pre- 
scribed, it  is  the  safer  practice  to  follow  the  form  prescribed  by 
usage  or  statute  for  the  verification  of  pleadings,'  taking  care, 
if  it  is  to  be  used  as  proof,  to  indicate  in  the  allegations  what 
matters,  if  any,  are  alleged  only  on  information  and  belief,  and 
to  express  the  verification  positively  with  reference  to  all  other 
matters  in  such  manner  as  to  identify  them ;  as  in  the  form  of 
verification  of  pleadings  under  the  New  York  Code  of  Civil 
Procedure. 

Where  there  is  no  express  requirement  as  to  form  or  con- 
tents of  verification,  and  no  settled  practice,  an  ordinary  y-wra^, 
like  that  of  an  aflidavit,  has  been  accepted.* 

'  In  Black  «.  Auditor,  36  ArJc.,  237,  where  a  petition  for  mandamus  was 
refused  for  want  of  verification  (among  other  reasons),  the  court  well  said: 
"  The  practice  appears  to  be  well  settled  that  a  jurat  is  necessary,  for,  other- 
wise, the  time  of  the  court  might  be  taken  up  with  frivolous  appUcations,  or 
merely  for  the  purpose  of  obtaining  the  opinion  of  the  court  on  a  supposed 

s.  p.  State  v.  Hudnall,  ^  N.  &  MeC.  (So.  Oa/r.),  419  (prohibition). 

'  The  question  was  so  treated  in  Schermehom  v.  L'Espenasse,  2  DaU.. 
360;  Hawkins  v.  Hunt,  14  III.,  42;  Laughlin  v.  Lamasco  City,  6  Ind.,  223; 
Parsel  v.  Barnes,  25  Ark,  261. 

McDougal  V.  City  of  Brazil,  83  Ind.,  211  (holding  it  error  to  strike  out  ex- 
ecutor's answer  alleging  payment,  as  defense  to  suit  to  compel  payment  of 
tax,  because  unverified). 

Martin  ».  Porter,  4  Beisk.  (Tenn.),  407. 

Hunter  v.  Robinson,  5  W.  Va.,  272  (accepting  affidavit  made  part  of  the 
bill  as  a  substantial  compliance). 

In  Kelly's  Application,  10  Abb.  Pr.,  208,  the  court  say,  on  application  to 
compel  payment  of  personal  tax:  "Applications  to  courts  for  process  of  im- 
prisonment are  generally,  if  not  universally,  on  affidavits,  and  there  is  nothing 
in  the  statute  excepting  this  proceeding  from  the  general  rule." 

In  Moore  «.  Cheeseman,  23  Mich.,  332,  the  court  below  sustained  a  demur- 
rer to  a  bUl  to  annul  a  deed  on  the  ground  that  the  bill  was  not  sworn  to. 
Held  error.  The  court  said:  "  There  is  no  rule  requiring  bills  in  cases  of  gen- 
eral equity  cognizance  to  be  sworn  to.  Bills  that  attempt  to  remove  into  a 
court  of  equity  matters  cognizable  in  a  court  of  law,  and  bills  in  cases  requir- 
ing the  preliminary  aid  of  the  court  upon  facts  stated  in  the  bill,  if  the  facts 
are  not  otherwise  substantiated,  should  be  verified." 

'  State  «.  Day,  57  Wise,  655. 

«  Parker  v.  Clark,  7  W.  Va.,  467, 472;  Hickman  d.  Painter,  11  id.,  386;  State 
v.  Wright,  10  Mv.,  167;  Chevallier  v.  Williams,  2  Tex.,  239. 

OonPra,  Priedlander  v.  Pollock,  5  Coldw,  {Tenn.),  490. 
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7.  Tests  for  dovhtful  cases.] — ^Where  the  statute  or  rule 
fails,  as  is  frequently  the  case,  to  give  any  clear  indication  of  how 
explicit  the  oath  must  be,  the  following  generally  recognized 
principles  will  serve  as  a  guide,  due  regard  being  had  to  the 
object  for  which  the  verification  is  required  ;  and  the  language 
of  the  various  provisions  of  the  New  York  Code  of  Civil  Pro- 
cedure, requiring  verification,  is  appended  in  a  note,  that  the 
reader  may  test  the  application  of  these  principles : — ^ 

8.  —  verification  of  truth.] — ^Even  where  the  require- 
ment of  a  verification  is  that  it  state  that  the  instrument  "  is  in 
all  respects  just  and  true,"  the  addition  in  the  verification  of 
the  qualifying  words,  "to  the  best  of  his  knowledge  and  be- 
lief," does  not  vitiate.* 

'  By  W.  T.  Code  Civ.  Pro.,  §  536,  the  veriflcation  of  a  pleading  in  an  action 
must  be  to  the  effect  ' '  that  the  pleading  is  true  to  the  knowledge  of  the  de- 
ponent, except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true." 

For  forms  under  this  clause,  see  Chapter  on  Pleadings. 

Other  provisions  of  the  statute  apply  the  same  requirement  to  verifications 
of  pleadings  in  the  surrogate's  court  (§  3534),  verifications  in  summary  pro- 
ceedings to  dispossess  (§§  3335,  3344),  of  return  by  party  to  alternative  writ 
of  prohibition  (§  3098),  petition  to  change  name  (§  3413),  or  for  sale  of  real 
estate  of  infant,  &c.  (g  3350). 

For  statement  to  judgment  by  confession,  "  that  the  matters  of  fact  there- 
in set  forth  are  true."    Id.,  §  1374. 

For  petition  for  habeas  corpus,  the  "  oath  of  the  petitioner  to  the  effect 
that  he  believes  it  to  be  true."    Id.,  g  3019. 

For  petition  for  insolvent's  discharge  or  exemption  from  arrest,  "  to  the 
effect  that  the  petition  is  in  all  respects  true  in  matter  of  fact."  Id.,  88  3151, 
2189. 

For  appointment  of  trustees  to 'take  care  of  prisoner's  property,  "  to  the 
effect  that  the  matters  of  fact  therein  stated  are  true,  to  the  best  of  the  peti- 
tioner's knowledge  and  belief."  '  Id.,  §  3333. 

To  discover  the  death  of  a  life  tenant,  "  to  the  effect  that  the  matters  of 
fact  therein  set  forth  are  true."    Id.,  3303. 

For  the  appointment  of  a  committee  of  a  lunatic,  "  to  the  effect  that  the 
matters  of  fact  therein  stated  are  true."    Id.,  |  3825. 

Return  to  writ  of  habeas  corpus  is  to  be  verified  (except  in  case  of  a  return 
by  an  officer),  "by  his  oath,"  Id.,  %  3036;  but  the  return  must  state  the  facts 
positively. 

'  Prati  V.  Stevens,  94  iV.  T.,  387,  rev'g  36  Hun,  339  (oath  -to  schedules  of 
assignor  for  benefit  of  creditors).  The  court  say  (per  Miller,  J.):  "We 
think  that  the  addition  made  was  not  in  contravention  of  the  statute,  and 
that  the  language  employed  was  a  substantial  compliance  with  the  same.  The 
statute  prescribes  no  particular  form,  and  it  is  not  required  that  the  affidavit 
shall  be  absolute  and  unqualified.  *  *  If  the  construction  Insisted  upon  is 
correct,  the  want  of  knowledge  of  a  single  fact  would  prevent  the  debtor  from 
making  the  affidavit.  *  *  The  general  rule  is  that  an  oath  taken  before  a 
competent  officer  merely  verifies  the  truth  of  the  facts  stated,  according  to  the 
best  knowledge,  information,  and  belief  of  the  affiant.    The  positive  afidrma- 
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9.  —  verification  merely. 1 — If  the  requirement  is  simply  of 
verification  by  the  oath  or  affirmation  of  the  party,  a  positive 
statement  that  the  statements  *  are  true,  is  enough  without  any 
further  expression  to  show  that  the  party  has  personal  knowl- 
edge.*    Otherwise  if  made  by  a  stranger. 

10.  —  to  deponent^  Tcnowledge.] — A  requirement  of  verifi- 
cation upon  the  knowledge  of  the  deponent  is  satisfied  by  a  sub- 
stantial indication  of  knowledge,  such  as  saying  that  he  "  knows 
the  contents  "  of  the  paper,  and  that  the  same  is  true ; '  but  it  is 
not  satisfied  by  a  general  allegation  of  truth,  not  indicating  his 
knowledge,*  especially  if  coupled  with  such  a  reference  to  his 
information  and  belief  as  may  be  construed  as  disavowing 
knowledge  as  to  any  or  all  of  the  statements.^ 

tion  of  the  fact  sworn  to  in  an  affidavit  is  in  most  cases  supposed  and  under- 
stood to  be  according  to  the  best  knowledge,  information,  and  belief  of  the 
witness.  In  the  case  at  bar  this  would  be  so  if  the  statement  made  was  un- 
qualified. It  is  not  any  the  less  so  because  it  is  qualified.  The  statute  re- 
quires that  the  values  must  be  given  by  the  debtor  according  to  his  best 
knowledge,  and  as  such  values  may  depend  upon  information  and  belief,  it 
is  difficult  to  see  how  they  can  be  given  as  absolutely  true.  The  affidavit 
here  is  as  absolute  in  fact  and  in  law  as  if  the  additions  made  had  not  been 
inserted." 

8.  p.,  Gibbons  o.  Sheppard,  2  Brewst,  1;  Large  n.  Keen's  Creek  Co.,  30 
Ind.,  363;  Jackson  ».  Webster,  6  Munf.  {Va.),  463. 

Pratt  V.  Stevens  {oibove),  overrules  in  effect  Van  Horn  ®.  Montgomery,  5 
now.  Pr.,  338,  which  was  to  the  contrary.  So,  also,  were  Seitz  v.  Miles,  16 
Mich.,  456;  Benedict  «.  Hall,  76  N.  0.,  113.  But  in  these  last  two  cases  the 
verification  was,  perhaps,  held  defective  merely  because  it  was  oflered  as 
proof  ot  facts  alleged.  See  Hadley  v.  Watson  ( Jfa««.,  1886),  3  New  Engl.  Sep.,  367. 

'  Stating  that  the  "facts"  were  true,  instead  of  "  matters,"  was  held  suffi- 
cient in  Whelpley  v.  Van  Epps,  9  Paige,  333.  In  Lewis  v.  Winston,  36  La. 
Ann.,  707,  an  affidavit  that  the  allegations  are  true  was  held  sufficient  under 
statute  requiring  it  to  state  that  all  the  allegations  are  true. 

'  Arata  v.  Tellurium,  &c.,  Co.,  3  West  Coast  Sep.,  151  (verification  of  me- 
chanics' lien). 

Election  Cases,  65  Pa.  St.,  20  (election  petition). 

Washburn  «.  People,  10  Mich.,  372  (verification  of  criminal  information). 

Where  under  such  a  requirement  the  usual  form  for  verification  of  plead- 
ings (including  the  addition  "except  as  to  matters  therein  stated  on  informa- 
tion, &c.)  was  followed,  it  was  held  nevertheless  sufficient,  in  Kirk  v.  Rhoads, 
46  Cal.,  398,  403  (election  contest). 

In  Carpenter  v.  Providence  Washington  Ins.  Co.,  4  How.  ( U.  S.),  185,  217, 
the  rule  that  an  officer  of  a  corporation  may  verify  its  answer  was  held  to  sus- 
tain an  answer  sworn  to  "  according  to  the  best  of  his  knowledge  and  belief" 
only,  made  by  the  president,  who  had  not  come  into  office  when  the  alleged 
transaction  took  place. 

» Matter  of  Macaulay,  94:  N.  T.,  674. 

*  Smalls  V.  Wilder,  6  8.  Coa:,  403  (verification  of  answer). 

»  Sexaner  v.  Bowen,  10  .456.  Pr.,  N.  8.,  335;  s.  c,  3  Daiy,  405  (verification 
of  pleading). 
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If  deponent  swears  he  has  read  the  pleading  and  knows  the 
contents,  an  allegation  that  they  are  true  implies  that  they  are 
so  to  his  knowledge  ;  and  conversely,  if  he  swears  they  are  true 
to  his  knowledge,  except,  &c.,  this  implies  sufficiently  that  he 
has  read  the  pleading  or  heard  it  read,  and  knows  the  contents.* 

11.  Title.] — If,  as  is  usual,  the  verification  is  underwritten 
or  indorsed  on  the  document  it  verifies,  and  refers  to  it  as 
foregoing  or  within,  no  separate  caption  or  title  is  necessary.' 

12.  Venue.]— A  venue  is  as  essential  as  in  the  case  of  any 
other  affidavit.' 

13.  Who  to  make.] — Where  the  requirement  is  general — of 
proof  by  oath  or  affirmation,  without  saying  whose — the  court 
may  act  on  verification  by  attorney,  solicitor,^  or  counsel.  Where 
the  oath  of  a  party  is  required  the  court  may  accept  that  of  the 
real  party  in  interest,^  but  should  not  accept  that  of  the 
attorney  as  a  full  substitute  for  that  of  the  party,  if  the 
requirement  of  the  party's  oath  was  for  the  purpose  of  guard- 
ing against  collusion.®  But  if  the  statute  does  not  preclude,  the 
court  have  power  on  special  application  to  allow  a  petition 
which  ought  to  be  verified  in  person,  to  be  verified  by  the 

Williams  «.  Riel,  11  How.  Pr.,  374.  Contra,  Seatle  Coal  Co.  v.  Thomas,  57 
Cat.,  197,  holding  "  knowledge  and  belief"  sufficient,  because  "  belief  "  was 
surplusage. 

The  requirement  of  an  oath  that  he  "  verily  believes,"  was  held  not  satis- 
fled  by  oath  that  the  allegations  were  true  to  the  best  of  his  knowledge  and 
belief,  in  Stadler  v.  Parmlee,  10  Iowa,  33  (petition  in  attachment  suit). 

'  Patterson  v.  Ely,  19  Oal,  28. 

'  Levy  ®.  Wilson,  43  Iowa,  605;  Cook  ».  Yarwood,  41  III,  115. 

'  Lane  ».  Morse,  6  How.  Pr.,  394.     See  p.  33  of  this  Volume. 

In  Brotton  v.  AUston,  3  West.  Law  Month.,  588,  the  lack  of  a  venue  to  the 
verification  was  supplied  by  looking  to  a  venue  which  in  that  case  appeared  on 
the  petition. 

''  Graves  v.  Dale,  1  Mow.,  190.  (Demurrer:  solicitor's  oath  to  bill  held 
sufficient.)  But  reason  or  excuse  should  be  shown  for  substituting  the  oath 
of  attorney  for  that  of  party.    Reid  v.  Hoffman,  6  Heisk.  {Tenn.),  440. 

'  Taber  t>.  Gardner,  6  Abb.  Pr.,  JT.  S.,  147  (holding  that  the  word  "party" 
in  Code  Pro.,  %  157,  embraces  the  person  for  whose  benefit  the  suit  is  brought. 
Order  striking  out  answer  for  insufficient  verification,  reversed). 

« Bloomfield  ».  Ketcham,  95  Jff.  T.,  657;  s.  c,  5  Civ.  Pro.  B.  (Browne), 
407  (holding  it  error  to  accept  attorney's  affidavit  to  submission  of  facts 
agreed,  for  decision  under  N,  T.  Code  Civ,  Pro,,  §  1379). 
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attorney  or  solicitor  provisionally  until  the  party  can  himself  be 


sworn. 


A  verification  on  behalf  of  a  corporation  is  made  by  its 
officer,  and  on  behalf  of  an  infant,  by  the  guardian  ad  litem; 
and  in  either  case  this  satisfies  the  requirement  of  a  verification 
By  the  "  party ; "  and  may  be  in  the  form  appropriate  for  a 
party  only  to  use. 

So  a  verification  on  behalf  of  a  person  of  unsound  mind 
may  be  by  his  guardian,  the  fact  of  mental  incapacity  appearing 
on  the  face  of  the  papers,  and  the  court  exercising  its  discretion 
as  to  the  necessity  of  personal  examination  or  evidence  of 
intelligence.^ 

14.  AUegaiAon  of  character  of  pa/rty.] — The  principle  that 
requires  a  distinct  allegation  of  the  character  of  an  affiant,  so 
as  to  show  his  relation  to  the  cause,  does  not  apply  to  a 
verification  made  by  a  party  named  as  such  in  the  instrument 
to  which  the  verification  is  appended.^  Here  mere  description 
as  a  party  is  enough.  But  it  does  apply  to  the  case  of  a  veri- 
fication by  a  third  person,  on  excuse  shown  for  non-verifica- 
tion by  the  party.  Here  the  fact  of  being  agent,  attorney  or 
officer  sliould  be  sworn  to ;  although  in  case  of  a  public  officer 
of  whom  the  court  may  take  judicial  notice,  the  omission  does 
not  vitiate. 

15.  Several  ^parties.'] — It  is  not  essential  that  a  petition  by 
several  persons  be  verified  by  all,  if  they  are  united  in  interest, 
unless  the  statute  or  rule  of  court  requires  each  to  verify ;  for 
the  court  may  accept  and  act  on  a  verification  by  one  only,  if 
the  reason  why  the  others  do  not  join  is  sworn  to.  In  such 
cases  the  court  will  usually  proceed  by  analogy  to  the  statute  or 
practice  regulating  the  verification  of  pleadings. 

>  Bruce  «.  Brace,  L.  B.,  6  Prob.  &  Div.,  16;  s.  c,  39  Weekl]/  Sep.,  474. 
(Petition  for  dissolution  of  marriage.) 

« People  ex  rel.  Norton  v.  N.  T.  Hospital,  3  Abh.  N.  C,  239,  and  note. 
See  pp.  34,  41  (above). 

*  Levy  «.  Wilson,  43  Iowa,  605  (verification  of  answer). 

s.  p.,  Blaiberg  v.  Parke,  48  L.  T.  B.,  JV!  8.,  311  (veriflcation  of  bill  of  sale). 

In  Brotton  •».  Allston,  3  West  Law  Month.,  588,  a  statement  that  "  the  par- 
ty''appeared  and  made  oath  to  the  petition,  was  held  sufficiently  to  show  that 
tide  plaintiff  did. 
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Persons  sought  to  be  charged  on  the  same  facts  are  regarded 
as  united  in  interest  within  the  principle  allowing  one  to 
verify ;  ^  but  persons  whose  liability  is  dependent  on  different 
facts  on  which  one  may  have  recourse  over  against  the  other, 

such  as  the  maker  and  indorser  of  negotiable  paper,  are  not.' 

"» 

16.  Signature.] — The  affidavit  of  verification  should  be 
signed  by  the  affiant ;  but  a  pleading  or  petition  duly  signed  by 
the  party  or  attorney  is  not  to  be  disregarded  by  the  adverse 
party  as  a  nullity,  merely  because  the  verification  is  not  also 
signed  by  the  affiant.'  But  the  court  should  not  act  on  an 
unsigned  verification  as  proof. 

17.  Who  may  administer  oath.'] — The  rules  as  to  who  may 
administer  oaths,  abeady  stated,*  are  applicable.  In  l^ew  York 
and  some  other  jurisdictions,  it  is  not  allowable,  and  elsewhere 
it  is  not  generally  safe  practice,  to  take  a  verification  before  the 
attorney  of  record.' 

18.  Authentication.] — In  respect  to  administration  of  oath 
and  authentication,  a  verification  is  an  affidavit  and  subject  to 
rules  already  stated  on  that  subject.* 

19.  —  of  exhibits.] — Schedules  or  exhibits  annexed  to,  and 

'  So  held  of  joint  wrong-doers.  Zoellner  ■».  Newberger,  1  JT.  Y.  Month. 
L.  Bui.,  29. 

Verification  by  one  of  two  complainants,  "  that  the  facts  set  forth  in  the 
bill,  so  far  as  they  relate  to  his  act  and  deed,  are  true,  and  so  far  as  they  relate 
to  the  act  and  deed  of  others,  he  believes  them  to  be  true,"  held  sufficient. 
Harper  v.  Whitehead,  33  Ga.,  138;  s.  p.,  Clark  n.  Croft,  51  id.,  368. 

'  Andrews  ».  Storms,  5  Sandf.,  609. 

'  Smith  ».  Benton,  15  Mo.,  871;  Alford  v.  McCormac,  90  N.  O.,  151;  p.  30 
of  this  Volume. 

Contra,  Laimbeer  «.  ADen,  2  Sandf.,  648  (holding,  however,  that  notice  of 
intent  to  treat  it  as  a  nullity  must  be  given).     Nave  v.  Ritter,  41  Ind.,  801. 

In  Pincers  «.  Robertson,  9  C  E.  Green,  848,  an  answer  was  suppressed  be- 
cause neither  it  nor  the  verification  was  signed.  The  court  say:  "  The  prac- 
tice of  this  court  requires  that  where  the  verification  of  an  answer  is  in  the 
form  of  an  affidavit,  the  name  of  the  deponent  must  be  subscribed  at  the  foot 
of  the  affidavit,  and  where  In  the  form  of  a  certiflcate  of  the  officer,  the  an- 
swer must  be  signed  by  the  party." 

*  Pages  31,  51,  of  this  Volume. 

°  Id.;  Warner  «.  Warner,  11  Kans.,  131  (petition  struck  out  for  so  doing). 

Meade  v.  Thorne,  3  West.  L.  Month.,  313.  Contra,  Kuhland  v.  Sedgwick, 
17  Col.,  133. 

'  Pages  31-38  of  this  Volume. 
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properly  referred  to  in  the  document  which  is  verified,  do  not 
need  to  be  separately  verified.^ 

20.  Waiver.]— Wheve  verification  is  required  as  the  founda- 
tion of  jurisdiction  on  making  an  application  to  the  court  or 
judge,  an  omission  of  verification,  or  such  a  defect  as  amounts 
to  failure  to  comply  with  the  requirement,  is  a  jurisdictional 
defect,  and  is  not  waived  by  proceeding,  unless  it  be  supplied. 
But  where  jurisdiction  otherwise  exists,  and  verification  is 
required  as  an  assurance  of  good  faith  or  for  the  prevention  of 
sham  or  false  pleading,  omission  or  defect  is  waived  by  neglect 
to  object  with  reasonable  promptitude.    ■ 

"Where  verification  is  used  as  proof  on  which  the  court  acts 
— as  for  instance  in  issuing  an  attachment  or  injunction — a 
party  who,  on  a  hearing  and  opportunity  to  object,  does  not 
object  specifically  to  a  defective  verification,  waives  formal 
objections  to  authentication ;  but  if  the  verification,  aided  by 
such  waiver,  proves  anything,  the  suiEciency  of  the  evidence 
afforded  by  it  remains  a  question  which  may  be  reviewed  on 
appeal,  notwithstanding  the  omission  of  specific  objection. 

21.  Collateral  attack.] — When  proceedings  founded  on  a 
verification  are  collaterally  questioned,  formal  defects  in  verifi- 
cation may  be  aided  by  the  usual  presumptions  of  regular- 
ity.» 

22.  Inconsistency. — "Where  the  allegations  and  the  verifica- 
tion are  inconsistent — as  where  an  answer  denying  partnership 
was  verified  by  an  attorney  who  alleged  that  his  information 
came  from  a  partner^ — or  where  a  pleading  denies  knowledge 
or  information  sufiScient  to  form  a  belief  as  to  any  fact,  and  the 

'  Ely  v.  Frisbie,  17  Oal.,  350  (revising  judgment  for  refusal  to  allow  such 
copies  to  be  read). 

'  Crosier  ®.  Cornell  Steamboat  Co.,  27  Sun,  215.  A  petition  for  letters  of 
administration,  held  (in  an  action  by  the  administrators)  sufficiently  verified 
to  confer  jurisdiction  on  the  surrogate,  although  there  was  no  affidavit  of  ver- 
ification but  a  simple  venue  and  jurat  to  the  petition  itself. 

Schermerhom  v.  Talman,  14  If.  Y.,  93.  (Jurats  attached  to  a  petition  and 
schedules  of  a  bankrupt  presumed  to  have  been  verified  in  court,  if  not 
proved  otherwise. ) 

3  JaiUard  v.  Tomes,  3  Abb.  K  C,  24. 

( 
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verification   alleges   that  the  facts  are  within  the  deponent's 
knowledge,'  the  pleading  may  be  struck  out  as  sham. 

23.  Falsity.} — The  falsity  of  a  verification  when  mad^, 
though  made  in  expectation  that  acts  intended  to  be  subse- 
quently done  would  make  its  statements  true — as  where  credit- 
ors signing  a  petition  in  bankruptcy  swear  that  others  had 
signed,  in  anticipation  that  they  would — is  good  ground  for 
setting  aside  the  proce&s  founded  on  the  verification.^ 

24.  Amending.] — The  general  power  of  a  court  of  record 
to  amend  its  own  proceedings  extends  to  allowing  defective 
verifications  to  be  amended,  and  omitted  verifications  to  be 
supplied,^  except  where  they  are  jurisdictional. 

The  amendment  may  be  allowed  when  asked  by  way  of 
defeating  a  motion  by  the  adverse  party,  founded  on  the  lack 
of  proper  verification,*  and  it  may  be  allowed  at  the  tiial,if  the 
adverse  party  is  not  taken  by  surprise.' 

25.  Remedy  for  nonyoerijlcation  of  complaint.'] — The  remedy 
of  one  who  is  proceeded  against  by  an  unverified  complaint  in 
a  case  where  the  law  requires  verification,  is  not  by  demurrer, 
for  the  verification  is  no  part  of  the  substance  of  the  pleading ; 
nor  by  motion  to  dismiss  the  proceeding,^  if  it  was  initiated  by 
proper  process ;  but  by  motion  to  set  aside  or  strike  out  the 
unverified  pleading ; '  or  the  party  may  waive  the  objection  and 

'  West «.  Home  Ins.  Co.,  18  Fed.  Bep.,  633  (granting  motion  that  the  an- 
swer be  struck  out  lor  want  of  proper  verification). 

"  Matter  of  Keiler,  4  Abi.  N.  C,  150, 159.  (Also  dictum  that  it  is  a  con- 
tempt. On  this  point,  however,  see,  contra,  MofEatt  v.  Herman,  17  Abb  N. 
a,  107,  rev'g  id.,  63). 

3  Kennedy  v.  Wachsmuth,  13  Serg.  &  R  {Pa.),  171;  Hargrove  v.  Woolf, 
34  Kans.,  101 ;  s.  c,  8  Pacific  Sep.,  192 ;  Trabue  v.  Higden,  4  Cold.  ( Tenn.),  620 ; 
Lowenstein  v.  Monroe,  53  Iowa,  231 ;  Lattimer  v.  Ryan,  20  OaZ.,  638  {refusing 
to  grant  such  leave,  held  error). 

■•  Hughes  1).  Feeter,  18  Iowa,  143;  Angier  «.  Masterson,  6  Cal.,  61 ;  Heint- 
zelman  v.  L'Amoroux,  3  Ifev.,  377  (dictum) ;  Meade  v.  Thorne  (Pickaway  Co. 
Com.  PI.,  Ohio),  2  Western  Law  Monthly,  313. 

^  Peny  v.  Jones,  18  Kans.,  552  (granting  it  on  terms  which  allowed  plaint- 
iff a  continuance). 

Wheeler  ®.  Wales,  3  Bush  (Ky.),  225;  Arrington  v.  Tupper,  10  Cal.,  464 
(holding  it  error  to  refuse  leave). 

Contra,  Moore  v.  Emmert,  21  Kans.,  1.  Compare  Lawrence  v.  Staigg,  8 
S.  I.,  254,  where  it  was  held  too  late  to  ask  it  after  trial 

«  Fritz  «.  Barnes,  6  J^eb.,  435. 

'  Id.;  Greenfield  v.  Carlton,  30  Ark.,  547. 
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treat  the  paper  as  unverified.*  If,  however,  the  proceeding  be 
special  and  statutory,  the  requirement  of  verification  may  be 
jurisdictional;  and  if  so,  a  special  appearance  and  motion  to 
dismiss  is  proper ;  or,  in  some  cases,  it  may  be  preferable  to  rest 
on  the  voidness  of  any  adjudication  made  without  jm-isdiction. 

26.  —  of  responsive  pleading.] — The  remedy  of  one  who  is 
entitled  to  a  verified  answer  or  reply  in  response  to  his  previous 
pleading,  and  who  is  served  with  an  unverified  or  defectively 
verified  one,  is  not  by  demurrer,^  but  by  motion  to  strike  out.^ 

By  the  New  York  practice,  such  a  motion,  though  proper 
in  a  doubtful  case  to  avoid  the  embarrassment  of  a  charge  of 
wrong  practice  in  entering  judgment,^  is  not  essential,  but  he 
may  give  immediate  notice  that  he  treats  it  as  a  nullity,  and 
proceed  accordingly.^  For  this  purpose  he  should  return  it  * 
with  specific  notice  of  the  defect,'  unless  it  be  served  on  behalf 
of  several,  and  properly  verified  on  behalf  of  some  of  them,  in 
which  case  it  should  be  retained  as  regular  as  to  them,  and 
prompt  ^  notice  given  as  respects  the  others. 

He  may,  however,  at  his  election,  waive  the  right  to  strike 
out  or  return  (in  which  case  the  pleading  will  stand  as  an 
unverified  pleading  s),  and  take  the  advantage,  if  any,  that  the 
omission  to  verify  may  give  him  on  the  trial,  as  in  the  case  of 
some  allegations  that  need  not  be  proved  unless  denied  under 
oath.'"  He  is  not  entitled,  however,  to  move  to  compel  his 
adversary  to  verify  the  pleading,"  unless  it  may  be  in  those 

'  N.  T.  Code  Civ.  Pro.,  §  538,  providing  thus  as  to  pleadings  generally. 

'  Parker  v.  Simpson,  1  Mo.,  539;  Newby  v.  Eogers,  54  Ind.,  193;  Swihart 
«.  Staffer,  87  id.,  208;  Hagler  «.  Mefcer,  6  Fla.,  343. 

2  Same  cases.    Dorsey  v.  Hardesty,  9  Mo.,  157;  Barber  v.  Summers,  5 
Blackf.  [Ind.),  339 ;  Harper  v.  Drake,  15  Iowa,  157  (applying  the  Iowa  statute). 

«  Fredericks  -o.  Taylor,  53  JV.  ¥.,  596. 

'  Jf.  Y.  Code  Civ.  Pro.,§  538.  «  See  p.  426  of  this  Volume. 

'  See  p.  437  of  this  Volume.    A  notice  that  it  is  returned  because  not  suf- 
ficiently verified,  is  not  enough.    Snape  ®.  Gilbert,  18  Hun,  494. 

«  Hull  V.  Ball,  14  Sow.  Pr.,  305  (holding  forty  days  delay  to  give  such  no 
tice  fatal). 

9  iV.  Y.  Code  Civ.  Pro.,  §  538  (first  sentence). 

'»  N.  T-  Code  Civ.  Pro.,  8  1776  (allegation  denying  plaintiff's  incorporation). 
B.  P.,  Newby  «.  Eogers,  54 Ind.,  193  (under  statute  dispensing  with  proof  of 
execution  of  paper  sued  on,  if  not  denied  under  oath). 

"  Kalph  ».  Husson,  51  Bu^er.  Ct.  {J.  c6  8.),  515  (denying  such  a  motion). 
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cases  where  the  law  gives  him  a  right  to  discovery  on  oath  by 
means  of  the  pleading  which  has  been  served  without  verifica- 
tion. 


Form  No.  230. 
Yerification  where  no  other  form  is  prescribed  by  statute. 

[  Venue.] 

A.  B.,  being  duly  sworn,  says,  that  [he  has  read]  the  fore- 
going petition  [and  knows  the  contents  thereof,  and  that  the 
same']  is  true  to  the  knowledge  of  deponent,^  except  as  to  the 
matters  therein  [stated  to  be  'J  alleged  upon  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

{Jurat.']  [Signature.] 

[i'br  other  forTTbs  of  Verification  iy  oflcer,  c&c,  seepage  351, 
Form  No.  170,  &c. ;  of  Pleadings.,  see  chapter  on  Pleadings  ^ 
of  Account  taken  on  a  Reference,  see  Reference!] 

'  The  omission  of  these  words  will  lief,  but  all  are  expressed  positively, 

not  vitiate.     See  pp.  505,  506.  See  chapter  on  Pleadings. 

2  The  omission  of   all  after  this         =  The  omission  of  these  words  will 

point  will  not  vitiate,  if  none  of  the  not  vitiate  the  verification  as  a  verifi- 

allegations  of  the  instrument  verified  cation,  but  will  deprive  the  instrument 

are  expressed  as  on  information  and  be-  of  its  value  as  proof .  See  pp.  501,  503. 


CHAPTER  n. 

PROCEEDINGS    BEFORE    ACTION. 

[In  addition  to  the  suggestions  embodied  in  this  Chapter,  it  may  be 
useful  to  note,  when  advising  on  an  action  afEecting  the  title  to  property 
or  its  possession,  that  the  conditions  in  policies  of  insurance  frequently 
require  notice  to  the  company  in  order  to  prevent  a  forfeiture  of  the  policy 
by  the  occurrence  of  such  litigation,  and  that  to  protect  his  client's  inter- 
ests, this  point  often  requires  attention  from  the  practitioner.] 

Abt.   I.  Assignment  of  cause  of  action. 
II.  Authority  of  attoenet. 

in.    AUTHOBITY  OF  AGENT  TO  BECEFVE  SERVICE. 

rv.  Demands,  notices,  and  becueities  befoeb  suit. 
v.  Examination  of  intended  pasty  or  "witness. 
VI.  Leave  to  sub. 
VII.  Guardians  ad  litem. 


AETICLE  I. 
Assignment  of  Cause  of  Action. 

1.  What  assignable.  (232.)  Another  Form:— Assignment  of 

2.  When  desired  for  purpose  of  action.  share  or  interest,  to  secure  aid  in 
Forms.  prosecuting  claim. 

(231.)  Assignment  of  cause  of  action. 

1.  What  assignable.] — Under  tlie  new  procedure  nearly 
all  causes  of  action  are  assignable,  except  such  as  are  pure- 
ly personal,  and  could  not  survive  the  death  of  either  party, 
and  such  as  are  specially  precluded  from  assignment  by  stat- 
ute, or  judicially  excepted  on  grounds  of  public  policy. 

The  general  test  in  respect  to  torts  is  that  a  cause  of  action 
for  injury  to  a  right  of  property,  though  it  be  caused  by  neg- 
VoL.  I.— 33  [513] 
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ligence,  deceit,  or  other  tort,  is  assignable;*  but  a  cause  of 
action  for  injury  to  the  person,  whether  of  the  plaintiff  or  to 
one  so  identified  with  him  that  his  right  of  recovery  in  respect 
to  it  is  purely  personal — such  as  a  parent's  right  of  action  for 
loss  of  his  child's  services,  and  a  husband's  action  for  loss  of  his 
wife's  services — ^is  not  assignable.*  If  the  tort  causes  injuries 
both  to  property  and  the  person,  the  right  of  action  in  re- 
spect to  the  former  is  assignable,  and  in  respect  to  the  latter 
not.^ 

The  principal  statutory  and  judicial  exceptions,  on  the 
grounds  of  public  policy,  are,  certain  claims  against  the  govern- 
ment,^ including  oflScial  salary  not  yet  earned,^  penalties,*  claims 
to  lands  held  under  an  adverse  possession '"  (in  which  case  the 
grantee  must  sue  in  the  grantor's  name '),  claims  to  pure  expec- 
tancies, which,  according  to  some  authorities,  are  not  assignable,' 

'  Drake  ».  Smith,  13  Sun,  532  (conversion);  Woodbury  v.  Delap,  1  Supm. 
Ct.  (T.  &  C),  20  (deceit);  s.  c,  65  Barb.,  501. 

'  Ludwig  v.  Glaessel,  34  Hun,  312  (guardian's  assignments  of  rights  of  chil- 
dren under  Civil  Damage  Act  for  injury  to  means  of  support). 

Wade  V.  Kalbfleisch,  58  N.  T.,  283  (for  breach  of  promise  of  marriage). 
And  see  Snyder  v.  Wabash,  &c.,  Ey.  Co.  {Mo.,  1885),  2  Western  Bep.,  107. 

'  A  cause  of  action  against  a  plumber  for  damages  resulting  from  improper 
repairing,  held  to  abate  by  his  death  as  to  damages  to  plaintiff's  person,  but  to 
survive  as  to  damages  and  expenses  occasioned  by  children's  sickness.  Scott 
V.  Brown,  34  Hun,  630. 

*  10  U.  a.  Stat.  L.,  170;  Erwin  «.  United  States,  97  TJ.  8.,  393;  Goodman 
«.  Niblack,  102  U.  8.,  556;  Bailey  v.  United  States,  109  U.  8.,  433;  Bachman 
«.  Lawson,  109  U.  8.,  659;  s.  c,  17  Reporter,  257. 

Compare  as  to  sustaining  validity  of  assignment  of  government  contract, 
Oregon  Steamship  Co.  «.  Otis,  100  N.  Y.,  446,  affirming  27  Hun,  453;  s  c 
'more  fully,  14  Abb.  N.  C,  388. 

5  Billings  i).  O'Brien,  14  Abb.  Pr.,  JT.  8.,  238;  Inhabitants  of  Wayne  v 
CaMll  (N.  J.,  1886),  6  Attantie  Sep.,  631 ;  Bliss  ».  Lawrence,  58  K  T.,  443; 
B.  C,  17  Am.  B.,  273  (unearned  salary  of  public  officer.) 

'The  contrary  held  of  fees  of  one  of  several  officers  of  the  same  class.  Peo- 
ple ex  rel.  Grattan  v.  Dayton,  50  How.  Pr.,  148. 

*  McBratney  v.  Rome,  Watertown,  &c.,  R.  R.  Co.,  17  Hun.  385,  holding 
that  a  cause  of  action  against  a  railroad  to  recover  the  penalty  for  exacting 
payment  of  excessive  fare,  is  not  assignable. 

Brackett  ®.  Griswold  {N.  T.  Gt.  of  App.,  1886),  5  Genljr.  Rep.,  35,  holding 
a  cause  of  action  against  directors  for  false  certificate  of  paid-up  capital,  not 


'  A  grant  of  lands,  held  adversely  at  the  time,  is  void.  1  B.  8.,  739,  S  147- 
Chamberlain  ®.  Taylor,  13  Abb.  N.  O.,  473. 

Actual,  not  constructive,  possession  is  required  to  avoid  the  deed  Daw- 
ley  V.  Brown,  79  K  ¥.,  390. 

8  If.  T.  Code  Civ.  Pro.,  §  1501. 

8  Stov^  V.  Uycleshimer,  4  Abb.  Ot.  App.  Dec,  309.    (A  sound  authority  in 
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claims  to  the  income  of  a  trust  created  by  a  third  person,  and 
reasonably  necessary  for  the  support  of  the  beneficiary.^  Claims 
to  the  specific  performance  of  contracts  which  by  their  terms  are 
purely  personal,  are  also  unassignable;*  but  in  this  class  of 
cases,  if  the  contract  has  been  performed  on  either  part,  a  right 
of  action  for  damages  for  non-performance  by  the  other  is 
assignable,  notwithstanding  clauses  in  the  contract  making 
performance  a  personal  matter. 

2.  When  desired,  for  purpose  of  aGtion.] — ^The  cases  in 
which  attorneys  are  called  on  to  advise  in  regard  to  the 
expediency  of  an  assignment  of  a  cause  of  action  before 
commencing  suit,  are  chiefly  those  in  which  it  is  supposed  that 
it  may  have  effect  on  a  question  of  jurisdiction,  or  authority  to 
sue,  of  security  for  costs,*  or  of  evidence. 

Under  statutes  enabling  an  assignee  of  a  chose  in  action  to 
sue,  if  there  be  no  express  restriction,  it  is  no  objection  to  an 
assignment  otherwise  good  that  it  was  made  for  the  purpose  of 
enabling  the  assignee  to  sue  in  a  jurisdiction  in  which  the  as- 
signor could  not  have  sued.* 

Upon  this  principle  a  foreign  executor  or  administrator, 
who  cannot  himself  maintain  an  action  without  taking  out  let- 
ters within  the  State,  may  assign  the  cause  of  action,  and  the 

support  of  such  assignments  of  mere  expectancies.)  Contra,  Smith  d.  Bay- 
lis,  3  Dem.,  567. 

One  may  assign  his  interest  in  money  to  become  due  him  on  the  establish- 
ment of  a  claim  against  a  foreign  government  before  a  mixed  commission, 
the  instrument  of  assignment  containing  express  words  of  transfer.  In  the 
conteniplation  of  equity  it  is  immaterial  that  the  fund  is  not  in  esse.  Peugh 
V  Porter,  112  U.  8.,  737.  So  also  of  a  claim  against  a  municipal  corporation. 
Jones  «.  Mayor,  &c.,  of  N.  Y.,  90  If.  T.,  387. 

'  ToUes  v.  Wood,  16  AVb.  N.  G.,  1,  and  note  on  reaching  trust  income. 

Other  claims  under  a  trust,  though  merely  expectancies,  are  alienable. 
Ham  V.  Van  Orden,  84  N.  T.,  357,  except  that  one  beneflciaUy  interested  in  a 
trust  for  the  receipts  of  the  rents  and  profits  of  lands  cannot  assign  such  in- 
terest.   1  B.  S.,  730,  §  63. 

As  to  life  insurance  for  wife,  &c.,  Eadie  v.  Slimmon,  26  2f.  T.,  9. 

» Hayes  v.  Willio,  4  Daly,  259;  rev'g  11  Abb.  JPr.,  JUT.  8.,  167  (theatrical 
employment). 

Devlin  v.  Mayor,  &c.,  of  N.  T.,  63  IT.  Y.,  8;  Klim  v.  Lord,  If.  T.  Daily 
Beg.,  July  28, 1883. 

'  See  page  846  of  this  Volume. 

*  McDonald  c.  SmaUey,  1  Pet,  620;  Jones  v.  League,  18  How.  (U.  8.),  76; 
Smith  V.  Kemochen,  7  id.,  198 ;  Barney  «.  Baltimore,  6  Wall.,  280. 

Otherwise  if  the  assignment  was  not  an  actual  one,  but  merely  colorable. 
Smith  v.  Kernochen,  7  How.  ( U.  8.),  198 ;  Jones  v.  League,  18  id.,  76. 
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assignee  can  sue  thereon.*  So,  although  the  Act  of  1875 '  has 
interposed  to  prevent  an  assignment  of  a  cause  of  action  being 
made  for  the  purpose  of  making  a  controversy  between  citizens 
of  different  States,  which  before  was  between  citizens  of  the 
same  State,  and  thus  giving  jurisdiction  to  a  circuit  court  of 
the  United  States,'  yet,  where  the  controversy  is  between 
citizens  of  different  States,  the  claimant  can  assign  his  claim 
to  a  citizen  of  the  same  State  with  the  debtor,  and  thus  prevent 
removing  to  the  circuit  court  an  action  brought  by  the  assignee 
in  the  State  court. 

The  inducement  frequently  existing  at  common  law  to 
assign  f oj-  the  purpose  of  enabling  the  original  party  to  testify 
as  a  witness  no  longer  exists  (save,  perhaps,  in  very  exceptional 
instances)  under  the  New  York  statute,  by  which  parties  and 
interested  witnesses  may  generally  testify,  except  that  assignors 
of  a  cause  of  action  equally  with  the  assignee  are  disqualified 
from  testifying  as  against  the  representatives  of  a  deceased 
person  or  person  of  unsound  mind.*  In  the  assignee's  action, 
however,  the  assignor  is  not  under  the  same  liability  to  be 
examined  as  a  party  before  trial,  as  he  would  have  been  had  he 
sued  himself ;  but  may  be  compelled  to  make  an  affidavit  for  a 
motion,  which  could  not  be  required  of  him  were  he  a  party.' 


Form  No.  231. 
Assignment  of  cause  of  action. 

I,  A.  B.,  of  ,  for  value  received  °  [or,  in  consideration 

'  Harper  v.  Butler,  2  Pet.,  239;  Petersen  v.  Chemical  Bank,  32  JV;  T.,  21. 
But  the  assignee  of  an  executor,  who  in  his  individual  capacity  held  the  claim 
against  the  estate  of  the  testator,  which  he  could  himself  only  have  presented 
in  his  accounts,  held,  not  entitled  to  sue  thereon  in  Snyder  «.  Snyder,  30  Sun, 
186. 

'  Mar.  3,  1875,  §  5,  18  U.  S.  Stat.  L.,  478,  directing  dismissal  where  par- 
ties have  been  improperly  or  coUusively  made  for  the  purpose  of  giving  ju- 
risdiction.   See,  further.  Act  of  1887,  p.  746  of  this  Voluma 

'  Little  D.  Giles  {U.  8.,  1886),  7  Supm.  Ct.  Sep.,  32,  and  cases  there  cited. 

<  N.  Y.  Code  Civ.  Pro.,  §  829. 

'  See  pages  139,  140,  of  this  Volume. 

'  This  is  a  sufficient  statement  of  Hendrickson  ?).  Beers,  6  Bosw.,  639, 
consideration   as  against  the  debtor,    and  if  question  should  arise  between 
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of  *  dollars  received]  from  T.  Z.,  of  ,  hereby  assign  to 
said  Y.  Z.  SJiere  describe  the  claim  y  for  instance,  if  on  contract, 
annex  instrument  or  hill  of  items,  and  then  say\  the  claim  or 
demand  due  me  by  M.  N.  of  ,  on  the  within  {or,  annexed] 
,*  and  all  interest  thereon  *  [and  I  hereby  covenant  to  and 
with  said  Y.  Z.,  that  the  sum  of  dollars — with  interest  from 
the        day  of        ,  18     , — is  now  due  thereon*]. 

{Another  form,  appropriate  where  incidental  remedies  for 
fraud,  &G.,  ma/y  be  involved]  all  claims  and  demands  of  every 
name,  nature,  and  description  that  I  may  now  have  or  be  en- 
titled to  on  account  of  the  fifty  shares  of  the  capital  stock  in 
the  Company  which  were  subscribed  for  by  me.^ 

{Another  form  appropriate  for  unliquidated  damages']  all 
claims  and  demands  for  damages  arising  out  of  any  breach 
of  the  covenant  against  incumbrances  contained  in  a  deed 
of  premises  situated  in        ,  executed  by  M.  N.  of  ,  to 

me,  dated  the        day  of        ,1%,  and  recorded  in  Liber 
of  Conveyances,  page     ,  in  the  office  of  the  clerk  {or,  register] 
of  the  county  of  : 

{Or  thus]  demands  arising  out  of  a  joint  adventure  in  the 
purchase  and  fitting  out  of  the  barque  ,  and  supplying  her 
with  cargo  for  a  voyage  to  California.® 


tlie  assignee  and  the  assignor,  or  Ms 
creditors,  it  lets  in  evidence  of  the 
true  consideration. 

The  debtor  cannot  question  the 
consideration,  nor  object  that  there 
was  none.  Stone  ®.  Frost,  61  N.  T., 
614;  affl'g  6  Lans.,  4A0. 

'  Even  a  nominal  consideration  is 
enough  as  against  the  debtor,  but  stat- 
ing only  such,  has  in  some  jurisdic- 
tions been  held  to  preclude  evidence 
of  the  true  consideration  even  when 
oilered  in  support  of  the  instrument. 
But  defendant  may  of  course  show 
that  the  assignment  itself  was  illegal, 
as  for  instance  that  the  assignee  was 
an  attorney  and  took  the  assignment 
for  the  purpose  of  suing.  See  Abb. 
Tr.  Ev.,  4r-Q ;  Stewart  «.  Welch,  41 
Ohio  St.,  483 ;  s.  c,  13  Oin.  Weekly L. 
Bui.,  191. 

2  An  assignment  of  a  debt  trans- 
fers by  implication  a  judgment  or 
mortgage  by  which  the  debt  is  secured. 
Batesville  Institute  «.  Kauffman,  18 
Wall.,  151. 

An  assignment  of  a  judgment,  and 
of  all  bonds  and  instruments  taken  in 
connection  with  the  suit,  includes  a 
bond  given  to  dissolve  an  attachment. 


George  v.  Tate,  103  U.  8.,  564.  But 
an  assignment  of  the  "within"  in- 
dorsed on  a  chattel  mortgage  does  not 
suffice  as  an  assignment  of  another 
title  to  the  mortgaged  chattel  mention- 
ed within. 

^  The  right  to  interest  would  usual- 
ly be  deemed  to  pass  though  not 
mentioned.  Jennain  ».  Lake  Shore, 
&c.,  Ry.  Co.,  91  N.  Y.,  483,  493. 

^  A  covenant  that  the  assignor  has 
the  right  to  assign  is  implied.  Burt 
».  Dewey,  40  N.  T.,  383.  So  is  a  cove- 
nant of  genuineness  of  an  evidence  of 
debt,  and  against  one's  own  acts,  &c. 
See  ^55.  Tr.  Ev.,  340. 

°  An  assignment  in  substantially 
this  form  was  held  in  Traer  a.  Clews, 
115  TI.  8.,  538,  538,  to  carry  the  right 
to  sue  for  a  fraud,  and  see  Abb.  Tr. 
Ev.,S. 

After  a  cause  of  action  for  conver- 
sion has  accrued,  an  assignment  trans- 
ferring the  title  to  the  converted  prop- 
erty wiU  enable  the  assignee  to  main- 
tain an  action  upon  that  cause.  Mc- 
Keage  v.  Hanover  Fire  Insurance  Co., 
81 N.  r. ,  38  ;  affl'g  16  S-un,  339  ;  s.  p., 
Avila  4).  Lockwood,  98  M.  T.,  33. 

«  See  Byxbie  v.  Wood,  34  If.  Y., 
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[Or  thus]  arising  out  of  the  failure  of  M.  I^.,  sheriff  of  the 
county  of  ,  to  return  an  execution  against  property  in  the 

action  of  v.  ,  within  the  time  required  by  law,  and 

out  of  his  making  a  false  return  to  such  execution.* 

[  Where  consent  to  use  the  assignor'' s  name  is  desired,  add] 
And  I  hereby  constitute  the  said  T.  Z.  my  attorney,  irrevoca- 
ble, in  my  name  or  otherwise,  but  at  his  own  cost,  to  take  all 
proper  legal  measures  for  the  collection  thereof.^ 

Witness  my  hand  and  seal,  this  day  of  ,  18     . 

In  presence  of  [Sigrmture.]     [SeaV] 

[Signature  of  witness  f\ 


Form  No.  332. 

Another  form : — Assignment  of  share  or  interest,  to  secnre  aid  in 
prosecuting  claims.' 

Memorandum  of  agreement,  made  by  and  between  A.  B., 
of        ,  and  Y.  Z.,  of  : 

"Wheeeas,  said  A.  B.  is  acting  as  attorney  for  R.  M.,  by  au- 


607,  ■where  the  assignee  was  held  en- 
titled to  recover  for  money  had  and 
received,  and,  it  seems,  would  have 
been  entitled  to  recover  for  fraud. 

'  See  Jackson  ®.  Daggett,  24  Sun, 
304,  where  Zahriskie  ».  Smith,  13  N. 
T.,  832,  as  to  the  test  of  assignahUity, 
was  criticised  and  not  followed  ;  and 
see  Moore  v.  McKinstry,  37  Hun, 
lU. 

2  The  assignor  of  a  chose  in  action 
cannot  interfere  with  the  rights  of  the 
assignee  in  a  suit  thereon,  be  the  as- 
signment either  legal  or  equitable. 
Mandeville  v.  Welch,  5  Wlieat,  277. 

^  A  seal  is  not  necessary  if  the  as- 
signment does  not  afEect  an  interest  in 
real  estate. 

■•  Acknowledgment  is  better  than 
attestation  by  witnesses.  See  Form 
No.  1,  p.  13,  of  this  Volume.  Both 
are  commoiily  used. 

*  Adapted  from  Peugh  v.  Porter, 
112  TJ.  8.,  737,  where  such  a  contract 
was  held  vaUd  in  equity,  though  made 
before  establishment  of  the  claim  and 
creation  of  the  fund.  See  also  Wil- 
kinson «.  Tilden,  14  Fed.  Sep.,  778, 
and  note.  Such  assignments  are 
viewed  with  suspicion  and  scrutinized 
closely;  but  being  sometimes  neces- 


sary, the  law  sanctions  them  when 
fairly  made,  even  by  an  executor  or 
administrator,  or  guardian.  Taylor 
V.  Bemiss,  110  U.  8.,  43 ;  JeflEries  ». 
Mut.  Life  Ins.  Co.,  Id.,  305. 

The  attorney's  lien  for  services  is 
preferred  to  a  lien  for  advances  for 
expenses.  Goodrich  v.  MacDonald, 
41  Eun,  285.  As  to  the  responsibili- 
ties incurred  by  such  a  contract  in  re- 
spect of  maintenance,  see  Bradlaugh  v. 
Newdegate,  L.  B.,  11  Q.  B.  Div.,  1;  s. 
c,  31  Weekly  Sep. ,  793,  holding  the  con- 
tractor liable.  Otherwise  of  charitable 
assistance.  Harris  ®.  Briscoe,  17  Q.  B. 
Div.,  C.  A,  504.  An  attorney  cannot 
properly  take  such  an  assignment  for 
purposes  of  bringing  a  suit  thereon. 

Under  the  N.  Y.  Statute  {Oode  Civ. 
Pro.,  §  66),  the  attorney  has  a  lien  on 
the  cause  of  action  for  his  costs.  See 
18  Abb.  N.  C,  23,  where  the  cases  are 
collected  in  an  extended  note. 

As  to  his  right  to  agree  for  a  share 
of  the  recovery  as  his  compensation 
for  services,  and  as  to  the  degree  in 
which  such  arrangements  are  obnox- 
ious to  the  rules  against  champerty 
and  maintenance,  the  better  opinion 
is  that  to  render  the  agreement  cham- 
pertous,  the  attorney  must,  (1)  main- 
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thority  of  substitution  from  said  M.,  who  is  aetine  as  attorney 
in  fact  for  M.  S.,  and  for  M.  P.,  the  guardian  of  M.  M.,  all  of 
,  and  whereas,  said  A.  B.  is  desirous  of  the  aid  of  said  T. 
Z.  in  an  advance  of  money  to  the  said  A.  B.,  to  pay  [specifying 
expenses]  to  sustain  the  claim  of  said  M.  S.  and  M.  P.  against  the 
government  of  ,  for  robbery  and  destruction  of  the  lives  of 
fliose  whom  they  represent,  under  the  treaty  made  between  the 
and  the         on  the        day  of  >  18    ,  and  to  prose- 

cute said  claim  before  a  commission  appointed  by  and  between 
the  two  said  nations,  and  now  in  session  in  the  city  of        ,  ; 

and  whereas  said  A.  B.,  by  his  agreement  with  the  said  claim- 
ants, is  entitled  to  one-half  of  any  amount  to  which  he  may 
establish  claim  before  said  commission,  said  A.  B.  in  consider- 
ation of  ,  hereby  agrees  to,  and  does  hereby  assign  unto 
the  said  Y.  Z.,  one-half  of  the  amount  he  is  or  shall  be  en- 
titled to  receive  under  and  by  virtue  of  his  employment  in  the 
premises. 

In  Witness  whereof  we  have  hereunto  set  our  hands  [and 
seals]  respectively,  this        day  of  ,  18     . 

[Signatures.]     [Seals  if  desired^ 
In  presence  of 

[Signature  of  witness]. 


tain  the  suit  at  his  own  expense,  (3)  claim  sustained) ;  Taylor  v.  Bemiss, 

in  consideration  of  getting  a  part  of  110  IT.  S.,42  (agreement  by  guardian 

the  money  or  thing  recovered.    Mii-  to  give  half  of  government  claim  sus- 

torial.  Am.  L.  Bev.,  Mar.,  1885,  p.  388.  tained). 

For  late  cases  on  this  subject,  see  Contra  Stewart  v.  Welch,  41  Ohio 
Bryon  v.  Durrie,  6  Abb.  M.  0.,  135 ;  St.,  483;  s.  c,  13  Oin.  Weekly  L.  Bui, 
Temey  v.  Wilson,  16  Vroom  (N.  J.  L),  191  (heir's  assignment  of  share  m 
383-  B  c.  17  BeporUr,  843  ;  Kersey  v.  estate  to  attorney  who  was  to  keep 
Garton,  77  Mo.,  645  ;  s.  c,  28  Alb.  L.  half  of  what  he  might  recover,  held 
J.  135-  Stewart  v.  Houston,  &c.,  K.  E.  void  as  champertous,  and  that  the  ex- 
Co  3'  Tex.  L.  B.,  47 ;  abst.  s.  c,  19  ecutors  might  defeat  the  attorney's 
Am  L  Bev.  387  ;  Canty  v.  Latteener,  proceedings  thereby).  McLimans  v. 
31  Minn  239  ■  s  c,  IT  Northwester n  City  of  Lancaster,  63 Fiisc.,  596;  s.  c, 
Bev  385  (contracts  for  share  of  recov-  33  Northwestern  Bep.,  689  ;  Atchison, 
erv  sustained)  &c.,  E.  R.  Co.  ■».  Johnson,  39  Kans., 

Bachman  ®.  Lawson,  109    Z7.  S.,  218;  s.  C,  28  AW.  L.  J.,  388  (asree- 

659  •  s.  c,  17  Beportw,  357  (agree-  ments  for  share  of  recovery  void  as 

men't  for  one-fourth  of  an  Alabama  champertous). 
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AETICLE  II. 

AUTHOEITT   OF   AgENT   TO   EeCEIVE    SeEVICE. 

FoEMS. 
(233.)  Designation  of  person  on  whom  summons  or  writ  for  absentee  may  be 

served. 
(234.)  Consent  thereto. 

Form  No.  233. 

Designation  of  person  on  whom  summons  or  writ  for  absentee  may 

be  served.' 

I,  A.  B.  [merchant],  resident  at  No.  ,  in  street, 

in  the  town  of  ,  in  the  county  of  ,  and  State  of  New 

York,  being  of  full  age,  and  about  to  be  absent  from  the 
United  States  for  a  period  hereinafter  mentioned,^  hereby, 
pursuant  to  §  430  of  the  Code  of  Civil  Procedure  of  said  State, 
designate  0.  D.  [attorney  and  counselor  at  law],  a  resident  at 
No.  ,  street,  in  the  town  of  ,  and  county  of 

,  in  said  State,  as  a  person  upon  whom  to  serve,  with 
like  effect  as  if  it  were  served  personally  upon  me,  a  summons, 
or  any  process  or  other  paper  for  the  commencement  of  a  civil 
special  proceeding,  in  any  court  or  before  any  officer,  during 
the  following  period,  to  wit,  on  and  after  the         day  of  , 

18     ,  and  until  the  day  of  ,  18     ,  or  the  sooner 

revocation  hereof.  [Siffnature.'] 

[Date,] 
[Aeknowledgment  as  in  Form  No.  1,  jp.  13,  of  this  Volume.] 

Form  No.  234. 
Consent   thereto. 

I,  C.  D.,  resident  of  ,  [attorney  and  counselor  at 

law — as  stated  in  the  description]  hereby  consent  to  the  above 
[or,  within]  designation. 

[Bate.]  [Signature.] 

[Acknowledgment  as  in  Form  No.  l,p.  13,  of  this  Volume.] 

'  Under  JST.  T.  Code  Civ.  Pro.,  §  430.  =  If  no  period  is  specified  the  ap- 
As  to  certificates  required  of  foreign  pointment  lasts  for  three  years  from 
corporations  doing   business  in  the  filing,  or  the  sooner  death  or  legal  in- 
State,  see  Goodwin  v.   Colorado  In-  competency  of  either  party, 
vestment  Co.,  110  U.  S.,  1. 
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ARTICLE    III. 

AUTHOEITT    OF    AttOENET. 

[It  is  proper,  though  not  necessary,  for  an  attorney  to  require  written 
authority  to  commence  an  action.'  The  court  -will  not  in  general  inquire 
into  his  authority,  although  it  be  challenged  by  the  defendant,''  unless  it 
be  disavowed  also  by  the  alleged  client ;  but  in  the  case  of  an  action  to 
recover  real  property  or  its  possession,'  and  in  all  actions  in  justices' 
courts,  he  may  be  required  to  prove  his  authority.] 

Foe:is. 
(2L5.)  General  authority  to  appear. 

(236.)  Request  to  commence  an  action  to  recover  real  property. 
(23'7.)  Affidavit  by  attorney  thereto. 
(238.)  Notice  of  the  same. 

Form  No.  235. 
General  authority  to  appear  in  all  suits. 

I  hereby  instruct  and  authorize  A.  B.  to  appear  in  my 
behalf  in  all  suits  that  may  be  brought  against  me  [in  any 
justice's  court  in  *]. 

IDate.]  [Signature.] 

Form  No.  236. 
Beq.uest  to  commence  an  action  to  recover  real  property.  * 
I  hereby  request  [or,  if  the  suit  has  teen  al/ready  commenced, 

1  Bogardus  v.  Livingston,  7  Abb.  Pr.,  428;  Howard  ■».  Howard,  11  How. 
Pr.,  80;  3  Bet.  Stat.,  351,  §  26. 

2  The  Ninety-nine  Plaintiffs  «.  Vanderbilt,  1  Abb.  Pr.,  193;  Republic  of 
Mexico  «.  Aiangoiz,  5  Duer,  643,  affirming  s.  c,  1  Abb.  Pr.,  437;  Commis- 
sioners of  Excise  1).  Purdy,  13  Abb.  Pr.,  434.  Compare  State  v.  Tilghman,  6 
Cla/rhe  {Iowa),  496. 

'  Leave  to  sue  for  the  possession  of  lands,  in  the  name  of  the  people,  is  to 
be  obtained  from  the  Attorney-General,  on  giving  security  for  costs.  1  Bev. 
Stat,  180, 5^§  10,  H.    See  also  N.  T.  Oode  Civ.  Pro.,  §  1986. 

■•  Substantially  this  form,  Tield  suf-  the  authority  of  an  attorney  appear- 
flcient  for  purposes  of  appearances  in  ing  in  a  justice's  court  may  be  con- 
justices'  courts,  and  also  for  appeal  f erred  orally;  but,  unless  admitted  by 
therefrom,  in  Norberg  v.  Heineman  the  adverse  party,  must  be  proved. 
{Mich.,  Jan.  20,  1886),  36  Northw.  Form  No.  237  {below)  is  sufficient  for 
Bep.,  481.  As  to  appeal,  see  pp.  411,  the  purpose. 
413,  of  this  Volume.  '  The  defendant  may  require  the 

By  N.  T.  Code  Civ.  Pro.,  §  3890,  production  of  the  attorney's  authority, 
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hereby  recognize  the  authority  of]  C.  D.,  of         ,  as  my  attor- 
ney, to  bring  an  action  in  the  courts  of  the  State  of  New  York, 
in  my  name,  to  recover    possession  of  [here  designate  real 
property  in  question^  with  full  power  to  prosecute  the  same. 
\I)ate.\  [Signattire.] 

Form  No.  237. 
Affidavit  by  attorney  thereto. 

J[Title  of  court  a/nd  cause.] 
[  Venue  ^ 

C.  D.,  of  ,  attorney-at-law,  being  duly  sworn,  says, 

that  he  has  written  authority  from  A.  B.,  the  plaintiff  in  this 
action,  to  bring  such  action,  of  which  authority  the  above  is  a 
copy  [or,  which  authority  is  contained  in  a  letter  from  the 
plaintiff,  an  extract  from  which  is  hereto  annexed] ;  that  the 
said  writing  was  duly  signed  and  delivered  [or,  sent  by  mail] 
to  this  deponent  by  the  plaintiff  [or,  by  M.  N.,  an  agent  of  the 
plaintiff,  duly  authorized  thereto,  as  appears  by  a  letter  of  the 
plaintiff  to  said  M.  N.  hereto  annexed].^ 

[Jurat.]  [Signature.] 

Form  No.  238. 
Notice  of  the  same.' 

[Title  of  court  cmd  cause.] 

To  T.  Z.,  the  defendant  above-named. 

Please  take  notice  that  the  within  is  a  copy  of  the  affidavit 
of  the  plaintiff's  attorney  herein,  showing  his  authority  to 
bring  this  action. 

[Date.]  [Signature.] 

and  stay  proceedings  meanwhile.  3  empowered  by  such  agency  to  give 
N.  Y.  B.  8.,  305;  re-enacted  in  Code  the  attorney  authority  to  sue.  bEow- 
Civ.  Pro.,  %^  1513-1514 ;  Howard  «.  ard  ®.  Howard.  11  How.  Pr.,  80. 
Howard,  11  How.  Pi:,  80.  The  de-  'Bui  \md.tTWi8eormn  Statute,  B.  8., 
fendant'sappUcation  will  be  dismissed  c.  141,  §  6,  written  authority  to  the 
with  costs  if  it  appears  that  he  was  plaintiff's  agent  is  not  necessary  to  em- 
served  with  the  attorney's  afiSdavit  of  power  such  agent  to  give  the  attorney 
his  authority  as  above.  The  form  of  written  authority  to  sue. 
the  writing  is  not  material.  Grignon  '  It  is  well  to  serve  this  voluntarily 
V.  Schmitz,  18  Wise. ,  620.  if  it  is  supposed  that  defendant  might 

1  A  mere  general  agent  for  taking  seek  delay  by  moving  for  It. 
possession  and  managing  land  is  not 
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AETICLE    IV. 

Demands,  Notices  and  Secttrities  eefoee  Suit. 


FOEMS. 

(239.)  Affidavit  to  claim  presented  to 
executors  or  administratora. 
(240.)  Offer  to  refer  claim  against  ex- 
ecutor or  administrator. 
(241.)  Demand  for  dower, 
(242.)  Notice  to  town  of  cause  of  in- 
jury, before  suing  for   dam- 


(243. )  —  to  municipal  corporation  of 
claims  against  it. 

(244.)  — by  creditor,  to  surety,  of 
demand  made  on  principal. 

(245.)  —  of  judgment  before  suit  on 
undertaking  on  appeal. 

(246.)  —  by  surety  requiring  credit- 
or to  sue  principal. 


(247.)  Notice  to  quit,  for  non-pay- 
ment of  rent,  before  eject- 
ment. 

(248.) ,  to  tenant  at  will  or 

by  sufferance. 

(249.) ,  where  there    is  an 

agreed  tenancy  from  year  to 
year,  or  month  to  month. 

(250.) ,  given  by  receiver. 

(251.)  Security  for  costs,  before  su 
ing  in  officer's  name  for  stat- 
ute penalty. 

(252.)  Bond  of  guardian  of  infant 
legatee,  to  repay  in  case 
legatee  die  without  lawful 
issue. 


Form  No,  239. 
AfSdavit  to  claim  presented  to  executors  or  administrators.  ^ 

[  Venue.] 

A.  B.,  being  duly  sworn,  says,  that  the  foregoing  [w,  an- 


'  The  necessity  of  formal  presen- 
tation of  a  claim  against  a  decedent 
(except  so  far  as  it  arises  from  the 
practical  consideration  that  the  execu- 
tor or  administrator  may  otherwise 
exhaust  the  assets  in  paying  knovm 
claims),  is  purely  statutory.  In  New 
York  and  several  other  States,  the  ef- 
fect of  neglect  is  to  deprive  the  claim- 
ant of  costs  if  he  sues.  W.  T.  Code 
Civ.  Pro.,  §  1836 ;  Horton  v.  Brown, 
29  Hun,  654.  and  cas.  cited.  In  Cali- 
fornia and  other  States  the  effect  is  to 
bar  the  claim  itself.  The  forms  here 
given  are  adapted  to  the  New  York 
statute.  In  using  them  in  other  juris- 
dictions, the  statute  of  the  State,  if 
any,  should  be  consulted  in  connec- 
tion with  them. 

The  statute  applies  to  equitable 
and  to  contingent  claims.  Comes  v. 
Wilkin,  79  N.  T.,  129  ;  affl'g  14  Hun, 
428 :  Skidmore  v.  Post,  32  Hun,  54. 
But  not  to  a  claim  already  in  suit 
against  the  decedent  before  his  death, 
and  which  the  plaintiff  merely  con- 
tinues against  the  representatives.  Le- 


men  «.  Wood,  16  How.  Pr.,  285  ; 
Benedict  v.  Caffe,  3  Ihier,  669  ,  s.  c, 
2  IT.  Y.  Leg.  Obs.,  263.  Contra,  Mc- 
Cann  «.  Bradley,  15  How.  Pr.,  79. 

It  is  no  objection  that  the  demand 
was  presented  before  the  executor  or 
administrator  advertised  for  claims 
(Field  «.  Field,  77  M.  Y.,  294) ;  and 
even  if  the  statute  requires  presenta- 
tion after  advertisement,  as  at  one 
time  the  New  York  statute  did,  a  sec- 
ond presentation  pursuant  to  the  stat- 
ute is  good. 

After  the  publication  time  has 
passed,  the  creditor  may  still  present 
his  claim,  and  share  in  assets  then 
still  undistributed,  Hedf.  Burr.  Ct. 
(2d  ed.),  524. 

The  form  of  the  presentation  is 
not  prescribed.  A  letter  is  sufficient, 
unless  the  executor  or  administrator 
requites  affidavit  and  vouchers.  Gan- 
sevoort  v.  Nelson,  6  Hill,  389  ;  Russell 
I).  Lane,  1  Barb.,  519.  But  it  is  the 
better  practice  to  present  the  voucher 
and  affidavit  in  the  first  instance. 

After  a  demand  upon  executors  or 
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nexed]  claim '  against  the  estate  of  M.  IST.,  deceased,  is  justly 
due  to  this  deponent  [or,  to  the  firm  of  A.  B.  &  Co.,  above- 
named,  of  which  this  deponent  is  a  member],  with  interest 
from  the  day  of  ,18  ,^]  that  no  payments  have  been 
made  thereon  [except,  cfec],  and  that  there  are  no  [other]  off- 
sets ^  against  the  same,  to  the  knowledge  or  belief  of  this  de- 
ponent. 

[Jurat.]  [Signature.*] 

[Serve  pursuant  to  the  notice,  if  one  has  heen  published ; 
otherwise  serve  personally.^'] 


administrators,  and  an  ofEer  to  refer 
the  claim,  a  reasonable  time  must  te 
given  them  to  consider  it.  Buckhout 
V.  Hunt,  16  How.  Pr.,  407  ;  Knapp  ». 
Curtiss,  6  Hill,  386  ;  but  after  such 
reasonable  time,  they  will  be  pre- 
sumed to  have  admitted  it.  Underbill 
».  Newburger,  4  Bedf.,  499. 

In  case  there  has  been  an  adver- 
tisement for  claims  under  the  statute, 
and  the  representative  rejects  the 
claim,  the  suit  must  be  brought  with- 
in six  months  after  the  demand. 
Flagg  «.  Rxiden,  1  Bradf.,  192. 

'  Or  may  state  substance  of  claim. 
For  forms  see  p.  594  of  this  Vol.,  and 
chapter  on  Provisional  Bemedies. 

As  to  amount,  &c.,  the  affidavit 
is  to  be  interpreted  by  reference  to 
the  voucher,  bill  of  items,  or  state- 
ment of  claim  annexed.  Hall  v.  Su- 
perior Ot.  (Cal,  1886),  10  Paeif.  Bep., 
257  (omission  of  word  dollars  from 
afiBdavit  therefore  disregarded). 

If  the  claimant  presenting  a  writ- 
ten evidence  of  debt  desires  to  fall 
back  on  a  previous  obligation,  or  on 
the  original  consideration  in  case  the 
instrument  he  presents  should  be  im- 
peached, he  should  at  least  give  notice 
of  it,  if  he  does  not  state  both.  In 
Belleville  Sav.  Bk.  v.  Bornman  (III., 
1886;,  7  Northeastern  Bep.,  686,  Shel- 
don, J.,  said  :  "  It  is  true  that,  in  the 
adjudication  of  claims  against  a  dece- 
dent in  the  county  court,  there  are  no 
formal  pleadings, — no  declaration  is 
required.  The  statute,  however,  does 
require  that  the  '  claimant  shall  pro- 
duce his  claim  in  writing  ; '  and 
when  one  presents,  as  his  claim 
against  an  estate,  an  instrument  in 
writing  simply,  and  that  instrument 


is  shown  by  the  proof  upon  trial  to 
be  invalid,  we  do  not  think  it  admis- 
sible to  allow  a  recovery  upon  a  dif- 
ferent instrument  in  vpriting,  although 
the  former  may  have  been  given  in 
renewal  of  the  latter.  To  warrant 
that,  there  should  at  least  have  been 
notice  given,  before  the  trial,  that  the 
former  instrument  would  be  relied  on 
as  a  cause  of  action,  in  order  to  have 
given  opportunity  to  prepare  for  the 
making  of  any  defense  there  might  be 
against  it."    Disallowance  affirmed, 

^  Specifying  interest  held  not  es- 
sential in  Fredenburg  «.  Biddlecome, 
17  Weekly  Dig.,  35. 

^  Where  the  statute  does  not  re- 
quire denial  of  offsets,  the  omission 
to  deny  them  is  held  no  defect.  Smith 
«.  Deniam,  48  Ind.,  65. 

^  If  the  affidavit  is  made  by  agent 
or  attorney,  insert,  in  beginning,  alle- 
gation that  deponent  is,  &c.,  and  add, 
at  end,  statement  of  his  means  of 
knowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party. 

No  statement  of  reason  is  neces- 
sary, however,  in  the  case  of  an  offi- 
cer verifying  for  his  corporation. 

If  the  affidavit  is  by  one  of  sever- 
al joint  claimants,  state  that  deponent 
is  acquainted  with  the  facts  or  that 
he  is  equally  or  better  so  than  his  co- 
claimants.  See  Forms  for  verification 
of  pleadings. 

These  additions,  however,  are  not 
essential  unless  the  executor  or  ad- 
ministrator objects  to  the  affidavit  that 
it  is  not  the  "  affidavit  of  the  claim- 
ant." 

'  A  service  upon  one  of  two  execu- 
tors is  sufficient.  Lambert  v.  Cralt, 
98  N.  Y.,  343. 
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Form  No.  240. 
Offer  to  refer  claim  against  executor  or  administrator. ' 

To  Y.  Z.,  executor  [or,  administrator]  of  the  estate  of  M.  N. 

I  hereby  ofEer  to  refer  the  foregoing  claim  to  one  of  three 
referees,  to  be  approved  by  the  surrogate,  to  hear  and  deter- 
"mine  the  same,  according  to  the  statute. 

[Date.]  [Signakcre.] 

[For  proceedings  on  the  offer  see  Chapter  III.] 

Form  No.  241. 
Demand  for  dower.  ^ 

To  the  owners  and  occupants  of  the  lands  and  premises 
herein  described : 

Take  notice,  that  the  undersigned,  as  widow  of  J.  B.,  who 
died  on  the  day  of  ?  18  ,  [now  the  wife  of  J.  A.,] 
hereby  demands  her  dower  as  such  widow  in  the  following  de- 
scribed lands  and  premises,  to  wit :  [full  description] 

And  she  hereby  demands  and  claims  that  her  dower  in  said 
lands  and  premises  be  admeasured  and  set  apart  [where  the 
deceased  owned  onl/y  a  share  /  to  wit :  her  dower  in  the  one  un- 
divided moiety  or  half  part  of  said  lands  and  premises,  being 
the  moiety  whereof  the  said  J.  B.  died  seized  and  possessed 
and  in  occupation]. 

[Date.]  [Signature.] 

Form  No.  242. 
Notice  to  town  of  cause  of  injury,  before  suing  for  damages. ' 

To  [nams  town  hy  its  legal  title,  for  instance]  the  Inhabit- 
ants of  Groveland. 

You  are  hereby  notified  that  on  the  day  of  ,  at 

'  Offer  by  parol  is  valid.    Lanning  Co.  ( Conn.,  1886),  5  Eastern  Sep.,  574, 

V.  Swarts,  9  Sow.  Pr.,  434.    But  it  and  cas.  cited. 

must  be  distinct  and  unambiguous.  The  mayor  of  a  city  held  to  be 

Stephenson  v.  Clark,  13  Id.,  282.  -without  authority  to  waive  notice,  in 

2  See  2  Scribner  on  Bower.  Veazie  v.  City  of  Rockland,  68  Me., 

3  The  form  in  the  text  was  held  511. 

sufficient  in  Whitman  v.  Inhabitants  As  to  requisites  of  notice  of  kill- 

of  Groveland,  131  Mass.,  553.  ing  of  stock  by  a  railroad  corporation. 

That  the  notice  required  by  statute  see  note  to  Townsley  v.  Missouri  Pac. 

is  a  condition  precedent  to  the  right  Ry.  Co.  (Mo.,  1886),  1  Southwestern 

to  maintain  an  action,  see  Fields  v.  Sep.,  15. 
Hartford   &  Wethersfleld  Horse  R. 
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about  o'clock,  in  the  afternoon,  I  ^  received  and  suffered 
bodily  injury  *  through  a  defect '  or  want  of  repair  in  the  iron 
bridge  known  as  the  bridge,  across  the  river,  between 

the  city  of  ,  and  town  of  ,  in  the  county  of  ,  and 

State  of        .     The  place*  where  said  injury  was  received  was 


'  Under  the  Maine  statute,  the  duty 
to  give  notice  was  held  not  to  be  in- 
cumbent on  the  administrator  of  one 
who  had  received  fatal  injuries.  Per- 
kins V.  Inhabitants  of  Oxford,  66  Me., 
545. 

Notice  by  husband  alone  of  claim 
for  damages  for  injury  to  wife,  held 
suiBcient,  in  Babcock  v.  Guilford,  47 
Vt.,  519. 

As  to  when  a  person  "  bereft  of  his 
reason  "  in  consequence  of  the  injury, 
is  under  the  Vermont  statute  excused 
from  giving  notice,  see  Gonyeau  v, 
Milton,_  48  id.,  172. 

'^  Under  a  statute  requiring  notice 
of  the  nature  of  the  injury,  the  fol- 
lowing statement  washeld  sufficient,  in 
Brown  v.  Town  of  Southbury,  53  Gonn., 
313;  s.  c,  3  Eastern  Sep.,  551,  "that 
said  horse  was  injured  in  the  left  leg 
and  knee-joint,  and  otherwise  bruised 
and  injured  ;  that  said  carriage  was 
injured  by  breaking  the  right  shaft, 
and  by  being  wrenched  and  sprung ; 
and  that  said  harness  was  much 
broken  and  injured." 

^  Held  in  Whitman  ®.  Inhabitants  of 
Groveland,  131  Mass.,  558,  sufficient 
under  a  statute  which  provides  for 
"  notice  of  the  time,  place,  and  cause 
of  the  injury,"  it  being  held  that  notice 
of  the  cause  of  the  defect  which  pro- 
duced the  injury  was  unnecessary. 

So  also  held  unnecessary  to  state  in 
notice  of  injury  resulting  from  accu- 
mulation of  snow  and  ice  on  sidewalk, 
that  the  improper  construction  of  the 
sidewalk  was  the  cause  of  the  injury. 
Canterbury  v.  City  of  Boston,  141 
Mass.,  315;  s.  c,  4  Northeastern  Bep., 
808,  with  note. 

So  in  action  for  injury  caused  by 
fall  into  drain  or  sewer,  notice  that  the 
injury  was  caused  by  a  lack  of  a  rail- 
ing to  protect  the  embankment,  held 
sufficient.  Grogan  «.  City  of  Wor- 
cester, 140  Mass.,  237;  s.  c,  4  North- 
eastern  Bep.,  330. 

So  notice  that  the  injury  occurred 
by  reason  of  a  pile  of  timber  and  a 
pile  of  hay,  held  sufficient,  though  the 


timber  alone  was  the  cause.  Davis  n. 
Inhabitants  of  Charlton,  140  Mass., 
433;  s.  c,  5  Nm-theastem  Bep.,  473. 

But  notice  that  the  injury  was  sus- 
tained "  on  account  of  a  defect  in  the 
highway,"  and  caused  by  an  obstruc- 
tion in  the  highway,  held  insufficient ; 
proof  of  oral  statements  made  to  the 
public  authorities  being  also  held  in- 
admissible to  supply  the  deficiency. 
Eoberts  v.  Inhabitants  of  Douglas, 
140  Mass.,  139;  s.  c,  1  NewEnq.  Sep., 
105. 

■*  Under  a  statute  requiring  notice 
of  the  place  of  injury,  notice  that  the 
injury  was  on  the'  road  leading  from 
C.  to  F.,  it  appearing  that  the  distance 
between  the  towns  C.  and  P.  was  four 
and  one-half  miles,  ■  held  insufficient. 
Law  V.  Fairfield,  46  Vt.,  435.  So  also 
as  to  notice  that  the  injury  was  "on 
the  Green  River  Eoad,"  it  appearing 
that  said  road,  five  miles  of  which  was 
in  the  defendant  town,  was  about 
twenty  miles  long.  Babcock  «.  Guil- 
ford, 47  id.,  519. 

So  also  where  indefinite  expressions 
such  as  "a  few  rods"  were  used, 
where  exact  distances  from  prominent 
objects  might  have  been  given.  Butts 
•v.  Stowe,  53  Vt,  600. 

So  where  the  notice  designated  the 
place  of  accident  as  between  two  points 
named,  which  were  a  mile  or  more 
apart,  it  appearing  that  the  plaintiff 
was  well  acquainted  with  the  highway, 
and  knew  of  several  objects  by  which 
he  could  have  definitely  described  the 
place.  Bean«.  Concord,  48  Vt,  30;  and 
so  where  the  place  was  designated,  as 
•'in  the  highway  near  the  residence  of 
F.  R.,"  it  being  in  fact  forty-three  rods 
distant.    Reed  v.  Calais,  48  id.,  7, 

A  notice  claiming  damages  for  in- 
jury sustained  "  in  consequence  of  the 
insufficiency  of  a  highway  and  bridge 
in  said  town,"  held  too  indefinite  as  to 
place;  also  that  parol  evidence  of  in- 
formation as  to  the  place,  furnished  to 
the  public  authorities,  was  erroneously 
admitted.  Underbill  u  Washington. 
4&Vt,m.  ■      6    .« 
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on  the  second  span  of  said  bridge,  from  the        bank  of  said 
river.     The  cause  was  the  breaking  and  falling  of  said  span. 
[Date.]  '  [Signature.] 

Form  No.  243, 
Notice  to  municipal  corporation  of  claim  against  it.' 

To  J.  K.,  comptroller  of  the  city  of  New  York  [or  other 
official  person  or  iody  specified  ly  the  statute.^]  i 

I,  A.  B.,  of  ,  make  claim  against  the  Mayor,  Alder- 

men, and  Oommonalty  of  the  City  of  New  York  [or  other  ncmie 


But  notice  that  the  injury  occurred 
' '  through  a  defective  sluice  across  the 
highway  in  said  town,  at  a  point  be- 
tween the  dweUing-house  of  E.  B., 
and  the  J.  H.  place,  so  called,"  it  ap- 
pearing that  though  there  were  three 
sluiceways,  only  one  was  defective, 
and  that  the  defect  was  obvious,  held 
suflBcient.  Brown  v.  Town  of  South- 
biuy,  53  Conn.,  313;  s.  c,  3  Eastern 
Bep.,  551. 

1  The  statute  requiring  such  a  no- 
tice should  be  consulted  as  to  its  terms. 

A  statute  requiring  presentation  of 
claims  for  damages  for  wrong  or  in- 
jury, held  to  include  a  claim  ex  delicto, 
as  for  damages  for  injuries  sustained 
by  neglect  to  keep  streets  and  side- 
walks in  proper  repair,  in  Nagel  v. 
City  of  Buifalo,  34  Hun,  1 ;  but  under 
the  charter  of  the  City  of  Utica,  see 
Quinlan  «.  City  of  Utica,  11  Hun,  317; 
affl'd,  it  seems,  in  74  if.  Z,  603. 

The  Ohio  statute  requiring  presen- 
tation of  claims  for  "  damages  arising 
from  any  cause,"  held  not  to  apply  to 
damages  for  personal  injuries,  in  City 
of  Warren  ii.  Davis,  43  Ohio  St.,  447; 
s.  c,  3  Northemtern  Sep.,  301.  So  un- 
der a  statute  including  actions  "upon 
any  claim  or  demand."  Kelleya  City 
of  Madison,  43  Wise,  638. 

But  a  Rhode  Island  statute,  includ- 
ing "  every  person  having  any  money 
due  from  any  town,  or  any  demand 
against  any  town,  for  any  matter, 
cause,  or  thing  whatsoever,"  JiM  to 
apply  to  a  personal  injury,  in  Hol- 
land V.  Town  Treasm-er  of  Cranston, 
1  Curt,  497,  notwithstanding  doubts 
expressed  in  Hull  «.  Town  Treasurer 
of  Richmond,  3  Woodb.  <fe  M.,  337. 

K  T.  Code  Civ.  Pro.,  §  3345,  provid- 
ing that  costs  cannot  be  awarded  to  the 
plaintiff  in  an  action  against  a  munici- 


pal corporation,  in  which  the  com- 
plaint demands  judgment  for  a  sum  of 
money  only,  unless  the  claim  has,  be- 
fore the  commencement  of  the  action, 
been  presented  for  payment  to  the- 
chief  fiscal  officer  of  the  corporation, 
does  not  apply  to  an  action  commenced 
in  a  justice's  court.  Marsh  ti.  Village  of 
Lansingburgh,  31  Hun,  514,  because  of 
the  restriction  of  Code  Civ.  Pro.,  §3347. 

*  The  fact  that  the  chief  fiscal  offi- 
cer is  not  authorized  to  adjust  and 
pay  the  claim  on  presentation, .  does 
not  dispense  with  presentation  of  it 
to  him.  Baine  v.  City  of  Rochester, 
85  N.  ¥.,  533.  But  the  fact  of  non- 
presentation  does  not  entitle  the  de- 
fendant to  costs  in  case  of  a  recovery 
of  fifty  doDars  or  more,  by  reason  of 
the  fact  that  the  plaintiff  is  not  so  en- 
titled.   Id. 

A  presentation  of  a  claim  to  the 
mayor  and  common  council  of  the 
city  of  Kingston,  and  not  the  treasur- 
er, held  not  a  sufficient  presentation  to 
the  chief  fiscal  officer  to  enable  the 
plaintiff  to  recover  costs,  in  Dressel  v. 
City  of  Kingston,  33  Hun,  536;  but 
such  presentation  to  a  common  coun- 
cil was  held  sufficient  under  L.  1859, 
c.  363,  in  Butler  n.  City  of  Rochester, 
4  Hun,  331;  and  under  L.  1870,  c. 
519,  tit.  3,  §  37,  in  Williams  v.  City  of 
Buffalo,  35  Hun,  301. 

As  to  when  a  creditor  of  a  board 
is  not  bound  to  present  to  the  comp- 
troller of  New  York  city  a  warrant 
from  such  board,  see  Gregory  v.  May- 
or, &c.,  of  N.  T.,  33  Hun,  451,  which 
distinguished  Dannat «.  Same,  66  W. 
T.,  585.  But  see  People  ex  ret  Satter- 
lee  v.  Board  of  Police,  75  N.  T.,  38, 
holding  a  creditor  entitled  to  a  per- 
emptory mandomius  commanding  a 
board  to  issue  such  a  warrant. 
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vmder  which  the  corporation  is  required  to  he  svscC]  ior  the  sum 
of  dollars,  being  [/isre  state  facts  on  which  claAm  is  lased, 

for  instance  thus'].  That  on  the        day  of  ,  18     ,  whilst 

I  was  lawfully  passing  along  street,  in  the  city  of  , 

and  by  reason  of  the  negligence  of  the  said  mayor,  aldermen, 
and  commonalty  in  allowing  ice  to  be  and  remain  in  the  said 

'  street,  and  the  said  street  to  be  in  an  unsafe  condition,  I  slipped 
and  fell  down  and  received  great  bodily  injury,  whereby  I 
became  disabled  and  was  put  to  great  expense  in  nursing, 
medical,  and  other  expenses,  and  I  claim  the  sum  of 
dollars  damages.* 

{Bate.]  [Signature.] 

[It  is  the  practice  to  add  verification  in  the  form  required 
for  Pleadings,  suhstitulmg  "  statement  of  claim  "  for  namie  of 
'pleading.] 

Form  No.  244. 
Notice  by  creditor,  to  surety,  of  demand  made  on  principal. ' 

Please  take  notice,  that  I  have  duly  demanded  of  M.  N., 


1  Under  L.  1860,  c.  379,  UU  that 
the  recovery  was  limited  to  the  dam- 
ages existing  at  the  time  of  the  pre- 
sentment of  the  claim  to  the  comp- 
troller. Duryea  ».  Mayor,  &c.,  of  K. 
Y.,  26  Hun,  120. 

Under  £.1873,  c.  335,  §  105,  respect- 
ing the  presentment  of  claims  to  the 
comptroller  of  New  York  city,  the 
estimate  of  the  amount  of  damages 
was  not  an  essential  part  of  the  notice 
of  claim  fornnUquidated  damages  for 
a  personal  injury,  and  a  plalntffl  was 
not  restricted  in  his  recovery  to  the 
estimated  amount  of  damages  stated 
in  the  claim  so  filed.  Eeed  ®.  Mayor, 
&c.,  of  N.  Y.,  97  N.  T.,  620. 

An  opinion  to  the  same  effect  was 
expressed  under  a  Bhode  Island  statute 
in  Hull  V.  Richmond,  3  Woodb.  &  M., 
337. 

For  the  present  statute,  respecting 
presentation  of  claims  in  New  York 
city,  see  3  L.  1882,  c.  410,  §  1104. 

So  in  City  of  Wyandotte  «.  White, 
13  Kan.,  191,  the  specification  of  the 
amount  claimed  in  a  bill  presented  to 
the  municipal  authorities  and  disal- 
lowed, held  not  to  prevent  a  subse- 
quent recovery  with  costs,  for  dam- 
ages much  exceeding  such  amount. 

2  As  to  when  such  notice  is  requi- 
Bite,    see   Hernandez   «.    StUwell,  7 


Daly,  360.  When  not  requisite,  En- 
eas ^.  Hoops,  43  Super.  Ct.  (J.  &  8.), 
517. 

Notice  held  necessary  in  action  for 
money  paid  as  bail,  under  promise  of 
defendant's  testator  that  he  would 
save  plaintiff  harmless.  Reynolds  v. 
Magness'  Exr.,  3  Ired.  L.  {N.  G.),  26. 

Also  in  action  on  guaranty  of  pay- 
ment of  note.  Grice  u  Ricks,  8  Dev. 
(N.  0'.),62.  S>ee&\so  Brandt  on  Surety- 
ship, &c.,  §§  168, 175. 

That  notice  should  be  given  before 
suit  and  in  a  reasonable  time,  see  Vir- 
den  D.Ellsworth,  15in.d,144(acaseof 
guaranty  for  rent) ;  Gaffl  v.  Sims,  45 
id. ,  262  (written  guaranty  of  contract); 
Smith  V.  Bainbridge,  6  BlacTcf.,  12  (as- 
sumpsit on  letter  promising  to  secure 
payment  of  bills  for  goods  bought  by 
another) ;  Douglass  «.  Reynolds,  7 
Pet,  113  (action  on  "  letter  of  credit 
or  guarantee");  Oxford  Bank  v. 
Haynes,  8  Pick.,  423  (on  note). 

Notice  held  necessary  as  pre- 
requisite to  right  of  action  by  surety 
against  co-surety  for  contribution,  in 
Sherrod  «.  Woodard,  4  Dev.  (N.  0.), 
360;  Williams  v.  Williams,  5  Ohio, 
444;  Carpenter  «.  Kelly,  9  Ohio,  106; 
Neilson  v.  Fry,  16  Ohio  St.,  553;  Nor- 
fleet  «.  Cromwell,  64  M.  C,  1,  10; 
Sikes  «.  Quick,  7  Jones  {N.  C),  19  (in 
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payment  of  [the  bond  executed  on  the        day  of  ,  18     ,  by 

said  M.  N.  as  principal]  and  by  yon  as  surety,  and  that  said  M. 
N.  has  failed  to  pay  [the  sum  of  dollars,  part  of]  the  same. 

[^Date,  address,  and  signature  as  in  Form  No.  246.] 

Form  No.  245. 
Notice  of  judgment  before  suit  on  undertaking  on  appeal.' 

\As  in  Form  No.  113,^.  304,  inserting  "  a  judgment  "  in 
place  of  "  an  order."] 

Form    No.  246. 
Notice  by  surety  requiring  creditor  to  sue  principal.' 
I  hereby  request  you  forthwith^  to  sue  *  [on  the  note  made 


which  last  case  the  question  was  not 
directly  involved). 

But  such  notice  lield  unnecessary 
in  Chaflee  «.  Jones,  19  Pick.  (Mass.), 
360;  Wood  «.  Perry,  9  Iowa,  479; 
Cage  V.  Foster,  5  Terff.  (Tenn.),  361; 
Parham  v.  Green,  64  N.  C  436. 

1  In  general,  in  an  action  on  an 
undertaking  in  the  usual  form,  which 
does  not  in  terms  call  for  notice  to  the 
sureties  of  affirmance,  nor  for  demand 
of  payment,  it  is  not  necessary  to 
aver  or  prove  notice  or  demand. 
Heebner  v.  Townsend,  8  Abb.  Pr., 
234.  The  plaintiffs  are  not  bound  to 
eichaust  the  remedy  on  the  judgment 
before  bringing  an  action  on  an  un- 
dertaking, given  before  its  recovery, 
for  its  payment  if  it  should  be  recov- 
ered. Mckerson  «.  Chatterton,  7 
Cal,  568.  But  by  JST.  T.  Code  Giv. 
Pro.,  §  1309,  no  action  lies  upon  any 
imdertaking  on  appeal  to  the  General 
Term  until  ten  days  after  service  on 
the  appellant's  attorney  of  written  no- 
tice of  the  entry  of  the  order  or  judg- 
ment affirming  the  judgment  appealed 
from,  or  dismissing  the  appeal;  and  if 
an  appeal  is  taken  to  the  Court  of 
Appeals,  the  action  is  further  post- 
poned until  final  determination  of  the 
appeal.  This  does  not  apply  to  spe- 
cial security  required  by  the  court, 
independent  of  the  statute.  Rice  v. 
Whitlock,  16  Abb.  Pr.,  225. 

It  is  not  necessary  that  the  notice 
state  the  amount  of  costs  added  on  the 
appeal.  Yates  v.  Burch,  87  JT.  K,  409, 
and  cases  cited. 

8  At  common  law  such  notice  is 
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not  effectual  to  secure  exoneration 
unless  the  principal  was  solvent  at  the 
time,  or  the  demand  then  collectible; 
and,  during  delay  to  proceed,  insolv- 
ency or  loss  of  the  collection  against , 
him  intervened.  Russell  v.  Wein- 
berg, 4  Abb.  N.  a,  139;  affl'g  2  id., 
423;  Kennedys.  Polde  {Dak.,  imp),  ^ 
39  Northwestern  Pep.,  667.  See,  also, 
Wheeler  v.  Benedict,  36  Sun,  478; 
Brandt  on  Buret.,  §  306,  &c. ;  Bruce 
«.  Edwards,  1  Stew.  (Ala.),  11 ;.  s.  c, 
18  Am.  Dec,  33;  Toles  ®.  Adee„91  K 
r.,  562. 

In  several  of  the  States  are  statutes-, 
givipg  a  broader  right  to  the  surety, 
the  terms  of  which  should  be  consulted . 
in  drawing  a  notice  under  them. 

In  equity  the  surety  may  himself 
sue  his  principal  to  compel  the  latter 
to  pay  the  creditor.  Thompson  ■». 
Taylor,  73  iV.  ¥.,  33..  Compare  Slau- 
son  V.  Watkins,  95.  S.  T.,  869. 

The  above  Form  is  sustained  by 
Strickler  v.  Burkholder,  47  Pa.  St., 
476;  Routon  i).  Lacy,  17  Mo.,  399; 
Meriden  Silver  Plate  Co.  t>.  Plory 
(Ohio,  1886),  7  NortheasUrnEep.,  753, 
although  in  this  last  case  the  condi- 
tional clause,  "if  you  hold  any  note, 
&c.,"  was  prefixed. 

'  The  cause  of  action  must  have 
accrued.  Notice  at  a  time  when  the 
creditor  could  not  yet  sue  is  not , 
enough.  Scales  »,  Cos  (Ind.,  1886),  6 
Northeastern  Rep.,  623;  Hellen  v.. 
Crawford,  44  Pa.  St.,  105. 

*  Notifying  him  to   arrange   the 
matter  is  not  enough.    Baker  «.  Kel-. 
logg,  89  OMo  St.,  663.     Nor.  is  notJce 
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by  y.  Z.,*  as  principal,  and  signed  by  me  as  surety,  dated,  &c., 
for,  &c.,  describing  it  sufficiently  to  identify  it^~\,  and  if  you 
fail  to  do  so,  I  shall  bold  myself  exonerated.^ 


{Date.] 
[^Address  *] 


l^Signattire.'] 


To 


Form  No.  247. 

Notice  to  quit,  for  uon-payment  of  rent,  before  ejectment.' 

To  [name  of  tenant  and  intended  defenda/n(\. 

Take  notice,  that   I  intend  to  re-enter   on  tbe  premises 


to  put  in  way  of  collection.  Kaufman 
».  Wilson,  29  Ind.,  504 ;  Bates  v.  State 
Bank,  7  Arlc,  394;  s.  c,  46  Am.  Bee., 
393. 

'  Under  the  Iowa  statute,  Tield  that 
notice  merely  to  sue  the  principal  was 
not  enough.  Harriman  «.  Egbert,  86 
Iowa,  370. 

2  Any  method  of  describing  which 
makes  it  impossible  for  the  creditor 
to  mistake,  is  enough.  Eouton  «. 
Lacy,  17  Mo..  399. 

'  An  explicit  declaration  to  this  ef- 
fect was  held  essential  in  Greenawalt 
«.  Kreider,  3  Pa.  St.,  264;  Erie  Bank 
«.  Gibson,  1  Watts  (Pa.),  143. 

In  Turner  ®.  Hale,  8  Kans.,  38,  it 
was  held  that  notice  must  be  to  sue, 
or  permit  the  surety  to  do  so,  in  the 
creditor's  name.  Compare  Slauson  ». 
Watkins,  .95  W.  T.,  869,  and  cases 
cited. 

*  Personal ,  service  is  desirable  for 
convenience  of  proof.  Service  by 
mail  was  held  enough  in  Vancil  ». 
Hagler,  37  Kans.,  407  (under  Illinois 
statute).  As  to  modeof  proving  serv- 
ice so  made,  see  Abb.  Tr.  Mi.,2^. 

5  Under  JV.  Y.  Code  Civ.  Pro.,%  1505, 
serve  on  intended  defendant,  person- 
ally, or  by  leaving  at  his  dwelling- 
house  on  the  premises,  with  a  person 
of  suitable  age  and  discretion;  or,  if 
defendant  cannot  be  found  with  due 
diligence,  and  has  no  dwelling-house 
on  the  premises,  whereat  a  person  of 
suitable  age  and  discretion  can  be 
found,  by  posting  it  in  a  conspicuous 


place  on  the  premises.  For  Proof  of 
Service  see  pp.  433-425  of  this  Vol- 
ume. 

This  form  of  notice  applies  not 
only  where  the  right  of  re-entry  is  ex- 
pressly reserved,  but  also  where  the 
lease  provides  for  its  termination  on 
default  in  payment  of  rent,  though  the 
right  of  re-entry  is  not  expressly  re- 
served. Horton  u.  N.  Y.  Central,  &c., 
R.  R  Co.,  12  Abb.  A^.  C,  30. 

This  form  is  supported  by  Van 
Rensselaer  v.  Snyder,  9  Ba/t'b.,  309 
(lease  in  fee),  affl'd  in  13  iV.  Y.  (3 
Kern.),  299.  See  the  Act  of  1846, 
abolishing  distress  for  rent.  Z.  1846, 
369,  ch.  374,  §  3;  Mayor,  &c.,  of  N. 
Y.  V.  Campbell,  18  Barb.,  156  (lease  in 
fee);  Keeler  ®.  Davis,  5  Buer,  507 
(lease  for  term  of  years). 

Under  a  lease  reserving  a  right  to 
re-enter,  in  case  of  non-payment,  if 
it  appears  on  the  face  of  the  com- 
plaint that  there  was  no  sufficiency  of 
goods  whereon  to  distrain,  the  above 
notice  to  quit,  required  by  the  Act  of 
1846,  is  not  necessary.  Rogers  v. 
Lynds,  14  Wend.,  173  (lease  for  term 
of  years).  Mayor,  &c.,  of  N.  Y.  v. 
Campbell,  18  Barb.,  156. 

Though  the  common  law  mode  of 
re-entry  is  not  taken  away  by  the  Act 
of  1846,  an  entry  pursuant  to  that  Act 
does  not  require  the  formalities,  as  to 
demand,  of  a  common  law  entry.  The 
statute  notice,  as  above,  is  enough. 
Van  Rensselaer  v.  Smith,  27  Barb., 
104  (lease  for  term  of  years). 
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[describing  them]  demised  by  ,  to  ,  and  [a  part] 

of  which  you  have  possession  [and  to  terminate  the  lease  ^], 
unless  the  arrears  of  rent  now  due  thereon  shall  be  paid  within 
fifteen  days  after  the  service  of  this  notice.^ 


[Date.] 


[Signature.] 


Form  No.  248. 
Notice  to  quit,  to  tenant  at  will  or  by  sufferance.' 

To  T.  Z. 

Take  notice,  that  I  hereby  terminate  your  tenancy  at  will, 
or  by  sufferance,^  of  [describing  the  premises^],  and  require  you 


A  landlord  may  bring  ejectment 
for  recovery  of  possession  of  the  de- 
mised premises  when  six  months' 
rent  or  more  is  in  arrear,  and  the 
service  of  a  complaint  in  such  ac- 
tion of  ejectment  is  a  suiBcient  de- 
mand. N.  T.  Code  Civ.  Pro.,  §  1504, 
superseding  3  iV".  T.  B.  S.,  §  30. 
See  also  van  Rensselaer  ■»,  Ball,  19 
m  T:,  100;  affirming  27  Bcm-b.,  104 
(lease  in  fee). 

'  It  is  the  safer  practice  to  insert 
the  words  "  and  to  terminate  the 
lease,"  where  the  right  to  so  terminate 
it  on  default,  expressly  reserved  in  the 
lease,  is  relied  on  as  the  groimd  of  re- 
entry. 

^  Express  provision  in  the  lease 
may  give  the  right  of  re-entry  imme- 
diately on  non-payment,  or  on  less 
than  fifteen  days  notice;  but  if  less 
than  fifteen  days  notice  is  not  express- 
ly provided  for,  it  is  better  to  give  no- 
tice for  that  length  of  time,  in  analogy 
to  the  statute,  before  bringing  eject- 
ment. 

Under  a  statute  requiring  notice 
that  unless  payment  of  rent  due  "  is 
made  within  a  time  mentioned  m  the 
notice,  not  less  than  five  days  after  the 
service  thereof,  the  lease  will  be  ter- 
minated," a  notice  which  does  not 
mention  any  time  for  payment  of  rent 
due  except ' '  within  five  aa;ys  from  the 
date  of  the  service  of  this  notice," 
sufficiently  complies  with  the  statute. 
Farnam  v,  Hohman,  90  III,  318. 


Under  a  statute  requiring  "  four- 
teen days  notice  to  quit,"  a  notice  to 
quit  "forthwith,"  Tield  insufficient, 
though  suit  was  not  commenced  for 
more  than  fourteen  days  after  its  serv- 
ice. Oakes  v.  Munroe,  8  Cuah.  (Mass.), 
383. 

^  For  cases  where  notice  to  quit  is 
necessary,  see  McAdam,  on  Landl.  <& 
T.,  §  107.  It  is  not  necessary  where 
tlie  terms  on  which  a  lease  is  to  ter- 
minate are  fixed  by  the  parties.  Al- 
len V.  Jaquish,  31  Wend.,  638. 

*  See  IN.T.B.  8.,  745,  §  7. 

The  statute  does  not  apply  to  ten- 
ancies at  will,  as  such  tenancies  were 
Isnown  at  common  law.  but  only 
where  the  conventional  relation  of 
landlord  and  tenant  exists  between  the 
parties.  People  v.  Fields,  1  Lans., 
333,  338. 

Mere  holding  over  does  not  create 
a  teDancy  by  sirfferance  imder  the 
statute,  without  a  continuance  of  the 
holding  under  such  circumstances  as 
to  create  an  implication  of  the  land- 
lord's assent.  Smith  v.  Littlefield,  51 
N.  T.,  539. 

Where  one  enters  upon  land  by 
permission  of  the  owner  for  an  indef- 
inite period,  even  without  the  reserv- 
ation of  rent,  he  is  by  implication  of 
law  a  tenant  at  will,  and  entitled  to 
notice  under  the  statute.  Lamed  v. 
Hudson,  60  N.  T.,  103. 

'  The  description  should  be  such  as 
cannot  mislead,  but  detailed  descrip- 
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to  remove  *  therefrom  on  or  before  tlie  day  of 

18     ." 

\^Date.]  {Signature.^] 


tion  by  metes  and  bounds  can  rarely 
be  necessary  or  even  appropriate. 

For  cases  on  defects  or  supposed 
defects  in  indicating  tbe  premises,  see 
the  following- 

Farnam  ».  Hohman,  90  III,  313  (er- 
ror in  designating  lot  and  block  as  in 
"  R.'s  addition  to,"  &c.,  instead  of  in 
"original  town  of,"  &c.,  disregarded 
on  explanatory  evidence,  not  objected 
to). 

Cummings  D.Winters  {Webr. ,  1886), 
■28  NorthwesUrn  Rep.,  303.  {"  T. 7,  R. 
7,"  held,  in  view  of  the  well-under- 
stood government  usage,  sufficiently 
to  designate  Township  7,  Range  7.) 

Kuhn  «.  .Kuhn  (Jowa,  1886),  28 
Northwestern  Eep. ,  541  (holding  that 
under  a  lease  for  the  purpose  of 
building  a  dwelling  for  the  ten- 
ant, to  be  occupied  by  him  as  long 
as  he  continued  in  the  lessor's  em- 
ploy, a  notice  to  quit  the  house 
was  equivalent  to  notice  to  quit  the 
land). 

'  Notice  "to  leave"  held  equiva- 
lent to  notice  ' '  to  quit."  Douglass  v. 
Anderson,  32  Kans.,  850, 

^  "  The  notice  to  quit  is  technical, 
and  is  well  understood ;  it  fixes  a  time 
at  which  the  tenant  is  bound  to  quit, 
and  the  landlord  has  a  right  to  enter, 
and  a  time  at  which  the  rent  termi- 
nates. The  rights  of  both  parties  are 
fixed  by  it,  and  are  dependent  on  it. 
Should  the  landlord  decline  to  enter, 
and  the  tenant  quit  according  to  no- 
tice, the  tenant  could  no  longer  be 
holden  for  rent,  although  he  had  given 
no  notice  to  the  landlord.  The  lease 
is  '  determined '  by  such  notice,  prop- 
erly given ,  by  either  party.  It  is  man  - 
ifest,  therefore,  that  when  such  conse- 
-quences  depend  upon  the  notice  to  be 
given,  the  notice  should  fix,  with  rea- 
sonable exactness,  the  time  at  which 
these  consequences  may  begin  to  take 
effect."  Shaw,  C.  J.,  in  Currier  v. 
Barker,  2  Gfray  (Mass.),  324  fciticg 
Sanford  «.  Harvey,  11  Gush.  (Mass.), 
93 ;  Granger  v.  Brown,  id.,  191],  where 
a  notice  to  a  tenant  at  WiU  "to  quit 


and  deliver  up  "  premises,  but  fixing 
no  time,  by  naming  a  day  or  other- 
wise, was  held  insufficient. 

But  in  Bums  «.  Bryant,  31  If.  T., 
453,  a  notice  specifying  a  day  four 
days  short  of  the  month  specified  by 
statute,  was  Tield  sufficient  as  against  a 
tenant  committing  trespasses  subse- 
quent to  the  expiration  of  the  month. 
"To  similar  effect.  People  i\  Shackno, 
48  Barb.,  551. 

The  safer  practice  is  to  exclude 
both  the  day  of  service  and  the  day  of 
expiration  of  term.  Banks  v.  Carter, 
7  Dalp,  417,  where  Daly,  C.  J.,  says, 
that  service  on  35th  April  would  ter- 
minate a  tenancy  on  36th  May,  if  that 
was  the  end  of  the  monthly  period. 
But  in  McGuire  ».  Ulrich,  2  Abb.  Pr., 
28,  it  was  held  that  a  notice  of  thirty 
days  given  during  a  calendar  month 
which  contains  but  thirty  days,  is  a 
"  month's  notice." 

Under  a  stipulation  that  the  tenant 
should  quit  on  ten  days  notice,  a  no- 
tice requiring  him  to  surrender  posses- 
sion as  soon  as  practicable,  held  insuf- 
ficient. People  «.  G«dney,  15  Hun, 
475. 

Adding :  "I  hereby  give  you  further 
notice  that  should  you  fail  to  quit  as 
above  required  I  shall  insist  on  double 
rent  therefor  "  [or  other  specified  rate], 
does  not  vitiate.  Doe  v.  Jackson,  1 
Dough,  175  (Ld.  Mansfield);  Ahearn  v. 
Bellman,  L.  B.,  4  Exch.  Div.,  301. 
Otherwise  if  it  give  the  option.  Byrne 
V.  Funk,  13  Weekly  Notes  of  Cases, 
503. 

2  A  notice  to  quit  may  be  given 
either  by  the  landlord  or  his  author- 
ized agent,  or  any  person  legally  enti- 
tled to  the  reversion  as  assignee,  dev- 
isee, heir  or  executor,  or  receiver  with 
power  to  let,  but  not  if  he  has  only 
power  to  receive  rents.  Reeder  «. 
Sayre,  70  N.  T.,  180  {dictum).  But  a 
purchaser  from  the  lessor,  who  has  not 
obtained  the  legal  title,  cannot  give 
such  notice.  Reeder  ii.  Sayre  {above). 
See  also  Me  Adam,  on  Landl.  &  T.. 
§  113. 
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Form  No.  249. 

Notice  to  qTiit,  where  there  is  an  agreed  tenancy  from  year  to  year, 
or  month  to  month.  ^ 

To  [name  of  tenant^]. 

Take  notice,  that  I  shall  terminate  your  tenancy  of  [descrih- 
ing  premises^  at  the  end  of  the  current  year  [or,  current 
month  ^]  of  your  tenancy,  which  will  expire  next  after  the  end 
of  one-half  year  [or,  of  one  month]  from  the  service  of  this 
notice,  and  I  require  you  to  remove  therefrom  and  give  me  f  uU 
possession  thereof  on  or  before  such  day.^ 


[Date.] 


[Signature.'] 


'  A  tenant  for  a  year  or  for  one  or 
more  years,  holding  over  without  any 
express  agreement,  though  regarded  as 
a  tenant  from  year  to  year,  was  held 
not  entitled  to  notice  to  quit,  in  Park 
«.  Castle,  19  Sow.  Pr.,  39.  But  a  tenan- 
cy from  year  to  year,  created  iy  the 
agreement  of  the  parties,  continues  un- 
til terminated  by  notice,  by  one  of  the 
parties,  that  it  is  to  expire  at  the  end  of 
the  current  year.  Pugsley  a.  AiMn,  11 
N.  ¥.,  494;  Laughran  v.  Smith,  75  id., 
205. 

Such  notice  is  necessary  in  case  of 
a  tenancy  from  year  to  year,  growiug 
out  of  a  parol  lease  void  by  the  Stat- 
ute of  Frauds.  Reeder  «.  Sayre,  70 
2f.  Y.,  180;  Laughran  i>.  Smith  (su- 
pra). 

A  tenant  hiring  fi'om  month  to 
month  held  not  entitled  to  notice  to 
quit.  Gibbons  v.  Dayton,  4  Sun, 
451. 

Under  3  JV.  Y.  B.  8.,  744,  §  1, 
agreements  for  the  occupation  of  lands 
and  tenements  in  New  York  city, 
which  do  not  particularljr  specify  the 
duration  of  such  occupation,  shaU  be 
deemed  valid  xmtU  the  first  of  May 
next  after  the  possession  shall  com- 
mence. It  was  held  in  Wilson  «.  Tay- 
lor, 8  Baly,  253,  that  monthly  pay- 
ment of  the  rent  where  the  term  is  not 
otherwise  specified,  presumptively  cre- 
ates a  monthly  tenancy  not  within  the 
statute ;  but  see  this  case  doubted  in 
McAdam  on  Landl  <S>  T.,%%  30,  33, 
111. 

A  renting  by  the  month  and  then 
from  month  to  month,  held  not  within 


the  statute.  People  v.  Goelet,  14  Abb. 
Pr.,  N.  8.,  130. 

^  The  notice  is  to  be  addressed  to  the 
immediate  lessee  who  pays  the  annual 
rent,  without  reference  to  his  servant 
or  sub-tenant  who  may  be  in  posses- 
sion, but  who  has  not  been  recognized 
by  the  lessor  as  his  tenant.  Jackson 
V.  Baker,  10  Johms.,  270. 

2  See  note  5,  on  p.  531. 

*  Under  a  lease  "  for  the  term  of 
one  year  and  an  indefinite  period  there- 
after," at  an  annual  rent,  six  months 
notice  was  regarded  as  necessary  to 
terminate  the  tenancy.  Pugsley  «.  Ai- 
kin,  11  N.  Y,  494.  So  in  case  of  a 
parol  lease  void  by  the  Statute  of 
Frauds.  Laughran  v.  Smith,  75  Id. ,  305. 

But  in  case  of  a  parol  lease  void  by 
the  Statute  of  Frauds,  it  appearing 
that  the  tenant  had  paid  monthly,  held, 
that  the  tenancy  was  terminable  on  one 
month's  notice.  People  «.  Darling,  47 
N.  Y,  666.  But  the  fact  of  such 
monthly  payment  was  not  held  con- 
trolling, under  the  circumstances,  in 
Laughran  v.  Smith  (supra). 

'  The  notice  must  fix  a  time  to  quit, 
Wright  a  Mosher,  16  Sow.  Pr.,  454, 
where  the  tenancy  was  regarded  by 
the  court  as  at  will  from  year  to  year. 
But  on  this  point  see  Park  v.  Castle, 
19  Sow.  Pr.,  39.  The  time  of  one 
month  given  by  the  notice  must  have 
reference  to  the  end  of  a  month  com- 
puted from  the  commencement  of  the 
tenancy.  StefEens  ®.  Earl,  11  Vroom 
(N.  J.),  138.  Thus,  where  the  tenancy 
from  month  to  month  commenced  on 
the  first  day  of  the  mouth,  a  notice  to, 
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Form  No.  250. 
Notice  to  quit,  given  by  receiver. 

[Title  of  court  cmd  cause.] 

I,  the  undersigned  A.  B.,  as  receiver  in  the  above  entitled 
cause,  of  the  property  of  M.  N.,  hereby  give  you  notice  to  quit 
and  deliver  up  to  me,  on  the      day  of  ,  18     ,*  the  [desig- 

nating premises],  which  you  now  hold  as  tenant  of  the  said  M. 
N. 

[Date.]  [Signature  of],  Eeceiver. 

To  [name  of  ter.iamt,  or,  if  v/ncertain,  whom  it  may  con- 
cern]. 

Form  No.  251. 
Security  for  costs,  before  suing  in  of&cer's  name  for  statute  penalty. '^ 

Wheeeas,  a.  B.  is  about  to  bring  an  action  against  Y.  Z., 
in  the  name  of  [designating  officer],  according  to  section  , 

of  the  act  entitled  ,  passed  on  the        day  of 

[or,  of  section  ,  of  article  ,  of  title  ,  of  chapter  , 
of  part        ,  of  the  Revised  Statutes,  entitled  ]  ; 

Now,  THEEEFOEE,  A.  B.  aforcsaid,  and  C.  D.  and  E.  F. 
[designating  thei/r  residences  and  additions],  hereby  covenant 
and  agree  to  and  with  [such  officer],  that  A.  B.  shall  pay  all 
costs  on  the  part  of  the  defendant,  as  well  as  on  the  part  of  the 
plaintiff,  if  said  A.  B.  shall  fail  to  recover  judgment ;  and  that 
[naming  the  persons  executing  the  oiUgation]  shall  and  will 

quit,  if  intended  for  May,  should  be  your  tenancy  originally  commenced  at 

served  on  or  before  the  first  of  April,  that  time  of  the  year;  or,  otherwise,  that 

Anderson  «.  Prindle,  23  Wend. ,  616.  you  quit  or  deliver  up,  at  the  end  of  the 

See,  on  this  subject,  note  2,  on  p.  year  of  your  tenancy,  which  will  ex- 

532.  pire  next  after  the  end  of  half  a  year 

Where  a  tenant  held  over,  after  the  from  the  time  of  your  being  served 

termination  of  a  lease,  for  a  year,  the  with  this  notice." 
following  notice  to  quit  (describing  the         This  is  substantially  the  form  giv- 

premises),  "which  you  have  held  un-  en  in  Smith  on  Seceivers,  Appendix. 
der  me,"  Jieldnotto  contain  an  admis-         ^  This  form,  which  must  be  varied 

sion  that  there  was  a  tenancy  for  such  according  to  the  statute  which  requires 

.year.    Adams  v.  Decker,  6  HaUt.  (N.  such  security,  is  supported  by  Thayer 

J.),  84.  ■».  Lewis,  4  Den.,  269;  and  WaUey  v. 

A  notice  to  quit,  sufficient  in  all  Leonard,  2  How.  Pr.,  282;  in  the  for- 

respects  except  that  it  stated  a  wrong  mer  of  which  cases  it  was  held  that  it 

reason  (non-payment  of  rent)  for  ter-  would  be  sufficient  if  there  were  two 

minating  the  tenancy,  held  to  be  ef-  obligors,  but  one  of  them  must  be  the 

fectual.    Creighton  ■».  Sanders,  89  III.,  person  who  prosecutes,  and  that  at 

543.  least  two  of  the  obligors  must  justify 

1  Where  the  commencement  of  the  in  the  sum  of  $500  each, 
tenancy  is  doubtful,  add   "  provided 
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indemnify  and  save  harmless  the  said  plaintifE  from  and  against 
all  such  costs  as  aforesaid. 

[I)ate.'[  {Signatures  and  seals.\ 

{Acknowledgment  or  proof,  see  Forms  No.  1  and  No.  2, 
fjp.  13,  14.  If  the  sureties  are  not  already  accepted,  add  ad- 
davits  of  justification  as  in  Form  No.  218  or  219,^.  493.] 

{File  and  serve  cc/py  with  notice  of  filing:  see  Form  No. 
222,  p.  494.] 


Form  No,  252. 

Bond  of  guardian  of  infant  legatee,  to  repay  in  case  legatee  die 
without  lawful  issue.' 

{Penal  clause  as  m  For7n  No.  26,  p.  69.]  Now  the  condi- 
tion of  this  obligation  is  such  that  if  A.  B.,  his  executors,  admin- 
istrators, or  successors,  shall  weU  and  truly  pay,  or  cause  to  be 
paid,  unto  the  above  named  executors,  the  survivors  or  survivor 
of  them,  or  to  their  successor  or  successors,  the  executors, 
administrators,  or  assigns  of  either,  the  just  and  full  sum  of  all 
moneys  which  the  said  A.  B.,  as  guardian  of  M.  N.,  one  of  the 
legatees  of  deceased,  shall,  from  time  to  time,  receive  of  said 
executors,  their  successors  or  survivors,  or  either  of  them  as 
principal,  in  case  the  said  M.  N.  shall  die  without  lawful  issue, 
together  with  interest  from  the  time  of  such  death  without 
lawful  issue  [the  amount  of  which  moneys  appears  by  the 
receipts  of  the  said  A.  B.,  indorsed  on  this  instrument],  then 
this  obligation  shall  be  void,  otherwise  of  full  force  and  effect. 

{Signatures,  seals,  achiowledgmeni,  dac,  as  in  last  Form 
{above).] 

{Add  affidoAiit  of  sufficiency  of  sureties  as  in  Form  No. 
218  or  21%,  p.  493,  unless  the  obligee  has  agreed  to  accept  them.] 

■  The  bond  to  an  executor,  &c. ,  tors  had  the  right  to  withhold  the 

before  suing  for  a  legacy  or  distribu-  principal  of  such  legatee's  share  of  the 

tive  share  in  ordinary  cases,  required  net  proceeds  of  the  estate,  unless  ade- 

by  2  N.  T.  B.  S.,  114,  Si^  9,  10,  is  dis-  quate  security  was  given  or  tendered 

pensed  with  by  jf.  T.  Code  Civ.  Pro. ,  to  account  for  the  same  in  the  event 

§  1827,  which  substitutes  an  undertak-  of  her  dying  without  lawful  issue,  to- 

ing  to  be  given  before  execution  is-  gether   with   interest    thereon   from 

sues.  the  time  of  her  death.     Adding,  "The 

The  form  here  given  is  adapted  bond  was  precisely  such  a  one  as  the 
from  Tyson  v.  Blake,  22  iV.  T.,  558,  executors  were  entitled  to  require  upon 
where  the  court  held  that  as  by  the  advancing  to"  her,  "or  her  guard- 
terms  of  the  will  three  grandsons  were  ian,  the  principal  of  her  legacy,  or  any 
entitled  to  the  fund  if  the  legatee  first  part  of  it." 
named  died  without  issue,  the  execu- 
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AETICLE    V. 


Examination  of  Anticipated  Paktt  oe  Witnebs,  Before 

Action. 

1.  Power  of  the  covirt.  tion  of  a  party  or  witnesB  in 

2.  The  practice.  an  expected  action. 
Forms.                                                             (256.)  Order  to  show  cause  why  ex- 

(253.)  Affidavit  to  obtain  examina-  pected  party  or  witness  in 

tion  of  adversary  in  expect-  an  anticipated  action  should 

ed  action.  not  be  examined. 

(254.)  —  —  perpetuation  of   testi-        (257.)  Order  (bn  notice  or  after  order 

mony  of  a  witness  in  an  ex-  to  show  cause)  for  examina- 

pected  action.  tion  of  party  or  witness  in 

(255.)  Order,  ex  parte,  for  examina-  expected  action. 

1.  Power  of  courtJ] — Courts  of  equity  have  inherent  power 
to  entertain  bills' for  the  perpetuation  of  testimony  as  well  as 
to  compel  discovery.*  The  codes  of  procedure  substitute  ah 
application  by  motion,  to  be  made  in  the  action  in  which  the 
evidence  is  wanted,  or  in  anticipation  of  such  an  action  ;  *  but 
this  code  proceeding  is  not  entertained  by  the  United  States 
courts.' 

The  perpetuation  of  testimony  of  witnesses,  in  anticipation 
of  some  future  litigation  (not  unfrequently  needed  in  England 
where  land  titles  are  rarely  registered),  is  less  frequently  need- 
ed here.  Applications  for  the  examination  of  an  intended  de- 
fendant are  not  encouraged ;  for  the  applicant  should  ordinari- 
ly be  left  to  bring  his  action  and  proceed  therein. 

2.  The  practice.]— [JT^iAer  JV.  Y.  Code  Cw.  Pro.,  §  872, 
apply  not  to  the  court,  but  to  a  judge  out  of  court.  A  judge 
of  the  Supreme  Court,  or  of  a  superior  city  court  (but  not  of 
the  City  Court  of  New  York),  or  a  county  judge,  can  make  the 
order.  It  is  not  necessary  to  give  notice  unless  the  judge  re- 
quires it. 

1  N.  Y.  &  Baltimore  Coifee  Co.  ».  N.  Y.  Coffee  Co.,  9  Fed.  Sep.,  578  ;  62 
Sow.  Pr.,  485  (bill  to  perpetuate  testimony  under  U.  S.  E.  S.,  §§  866,  867, 
extending  the  chancery  jurisdiction  to  the  U.  S.  circuit  courts). 

"  Mech.  Nat.  Bank  v.  Sheehan,  101  Jf.  Y.,  176. 

"  Fogg  V.  Fisk,  7  Civ.  Pro.  B.,  169;  reVg  in  effect,  4  id.,  344. 
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Form  No.  253. 
Affidavit  to  obtain  examination  of  adversary  in  expected  action.' 
[JVaTneoflGourt. 


In  the  Matter  of  the  Application 
of  the  M.  N.  Bank 

against 
J.  F.  S.  and  M.  S." 

[  Venue.] 

C.  Y.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  cashier  of  the  M.  JS".  Bank  of         herein- 
after named. 

II.  That  on  or  about  the  day  of  ,  18  ,  a  judgment 
was  recovered  in  the  Supreme  Court  of  the  State  of  New 
York,  in  favor  of  said  bank  against  J.  F.  S.,  for  dollars,  in 
an  action  pending  "in  said  court,  in  the  city  and  county  of 
New  York,  wherein  said  bank  was  plaintiff  and  the  said  S.  was 
defendant,  and  that  the  judgment  roll  in  said  action  was  filed 
and  the  said  judgment  was  entered  and  docketed  in  the  office 
of  the  clerk  of  the  city  and  county  of  New  York,  on  the  day 
last  mentioned  ;  that  on  or  about  the  day  of  ,18  ,  an 
execution  under  said  judgment  was  duly  issued  to  the  Sheriff 
of  the  city  and  county  of  New  York,  where  the  said  defend- 
ant then  resided,  and  still  resides,  and  that  the  said  execution 
has  been  returned  wholly  unsatisfied,  and  that  said  judgment 
remained  wholly  unpaid ;  that  the  said  action  was  brought  to 
recover  the  amount  of  dollars,  and  interest,  which  amount 
the  said  defendant  had  obtained  from  said  plaintiff  by  means 
of  false  and  fraudulent  representations,  as  by  the  complaint  in 
the  said  action  is  more  fully  stated,  and  to  which,  for  the  par- 
ticulars thereof,  deponent  refers ;  that,  as  deponent  is  informed 
and  believes,  the  defendant  applied  the  money  so  obtained  by 
him  from  said  plaintiff,  to  the  use  and  benefit  of  his  mother, 
M.  S.,  and  the  said  defendant  has  admitted  that  the  said  money 
was  so  applied  by  him ;  deponent  is  unable  to  state  particularly 

'  This  Form  and  Nos.  S56  and  257  entitled  as  if  an  action  were  pending; 

are    adapted    from  Merchants',  &c.,  but  it  does  not  appear  that  objection 

Bks.  41.  Sheehan,  101  JT.  Y.,  176,  where  was  taken.    Such  entitling  ought  not 

the  order  was  sustained.  to  vitiate.    See  pp.  SO,  31,  of  this  Vol- 

"  In  the  case  from  which  this  pre-  ume. 
cedent  was  taken,  the  papers  were 
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in  what  manner  the  said  money  was  so  applied,  but  he  is  in- 
formed and  believes,  and  the  said  J.  F.  e.  has  admitted,  that 
the  same,  or  some  part  thereof,  was  used  in  paying  off  or  dis- 
charging, or  procuring  to  be  assigned  or  transferred,  certain 
liens  or  incumbrances  upon  real  estate  owned  by  the  said  M  S., 
and  deponent  is  informed  and  believes,  that  the  said  M.  S.  was 
aware  that  the  money  so  applied  to  her  use  by  the  said  de- 
fendant, had  been  obtained  by  him  by  means  of  false  and 
fraudulent  representations. 

III.  That  an  action  is  about  to  be  brought  ^  in  the  Supreme 
Court  of  the  State  of  JSTew  York,  by  the  said  M.  N.  Bank  of 

,  against  the  said  J.  F.  S.  and  the  said  M.  S.,  for  the  pur- 
pose of  procuring  the  said  judgment  to  be  satisfied  out  of  the 
property  of  the  said  J.  F.  S.,  and  out  of  the  property  of  the 
said  M.  S.  (which  has  been  purchased  or  otherwise  procured,  or 
in  respect  of  which  the  said  money  obtained  by  the  said  J.  F. 
S.  from  said  bank  has  been  used  or  applied,  for  purpose  of 
paying  or  discharging,  or  procuring  to  be  assigned  or  trans- 
ferred, any  liens  or  incumbrances  thereon),  or  out  of  any  prop- 
erty into  which  the  said  money  can  be  traced. 

IV.  That  the  said  M.  N.  Bank  is  a  corporation  organized 
under  and  by  virtue  of  the  laws  of  the  United  States,  and 
located  and  residing  in  the  city  of  ,  where  it  transacts  its 
business  at  No.  street,  and  that  it  appears  herein  by  its 
attorneys,  B.  Z.  &  B.,  of         , 

That  the  said  J.  F.  S.  and  M.  S.  reside  at  No.  street, 

in  the  city  of  ;  that  each  of*  them  is  of  fuU  age,  and  a 

resident  of  the  State  of 

Y.  That  the  reason  why  the  depositions  of  the  said  J.  F.  S. 
and  the  said  M.  S.  are  desired  to  be  taken,  is  that  the  testimony 
of  the  said  parties  is  material  and  necessary  for  the  said  bank 
in  the  prosecution  of  such  action ;  that  neither  deponent  nor 
the  said  bank  knows,  or  has  any  means  of  ascertaining,  in  what 
particular  manner  the  said  money  was  applied  by  the  said  S.  to 
the  use  of  said  M.  S.,  or  in  what  particular  property  the  same 
was  invested  by  him  or  by  her,  or  what  particular  liens,  charges 
or  other  incumbrances  were  paid  or  discharged,  or  procured  to 
be  assigned,  by  means  of  said  money ;  that  the  said  facts  are 
particularly  within  the  knowledge  of  the  said  parties,  and  that 
a  discovery  of  the  same  is  necessary,  to  enable  the  said  bank  to 
frame  its  complaint  in  such  action  so  intended  to  be  brought  as 

'  The  mere  statement  that  "  afiSant    ceed  must  be  shown.     Be  Domice    7 
expects  to  bring  an  action  "  is  insuf-    Giv.  Pro.  Bep.,  436. 
ficient.    What  induced  him  to  pro- 
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aforesaid,  and  to  prosecute  the  said  action  and  to  prove  the 
facts  material  and  necessary  to  be  proved  upon  the  trial 
thereof. 

VI.  That  the  present  application  for  an  order  to  examine 
the  said  J.  F.  S.  is  made  in  good  faith  to  preserve  the  testi- 
mony of  the  said  party  expected  to  be  taken  under  the  said  or- 
der, and  for  use  in  preparing  the  said  complaint,  and  upon  the 
trial  of  the  action  and  otherwise  as  may  be  necessary. 

YII.  That  no  previous  application  for  examination  of  said 
,  has  been  made  [except,  c&o}]. 

VIII.  {^The  examinee  heinc/  in  prison^]  That  the  said  J. 
F.  S.  has  lately  been  convicted  and  sentenced  to  imprisonment 
for  the  crime  of  forgery,  and  is  under  sentence  of  imprison- 
ment in  the  State  Reformatory  at  ,  in  this  State,  and  that 
he  is  temporarily  in  the  custody  of  J.  F.,  the  vrarden  of  the 
City  Prison,  in  the  city  of  ,  awaiting  his  removal  to  said 

Reformatory  in  pursuance  of  such  sentence,  [and  if  short 
order  is  asked]  and  that  he  is  liable  at  any  time  to  be  removed 
thither,  for  wMch  reason  it  is  necessary  that  service  of  an  order 
for  his  examination  be  made  less  than  five  days  before  the  re- 
turn day  thereof,  and  that  an  order  to  show  cause  why  such  or- 
der should  not  be  granted  be  returnable  in  less  than  eight  days. 
[Jurat.]  [Signature.] 


Form  No.  254. 

Affidavit  to  obtain  perpetuation  of  testimony  of  a  witness  in  an 
expected  action.^ 

[Title  as  in  last  Form.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says  : 

I.  That  an  action  is  about  to  be  brought  in  this  court  by  A. 
B.  against  Y.  Z.,  and  said  A.  B.  appears  herein  by  C.  D.,  his 
attorneys,  whose  office  address  [or,  whose  residence]  is  No. 
street,  in  the  city  of 

II.  That  the  names  and  residences  of  all  the  expected  parties 
to  this  action  [so  far  as  their  names  and  residences  can  be  ascer- 

1  See  page  303  for  illustration.  ^  See  notes  to  last  Form,  and  also 

^  W.  Y.  Code  Oiv.  Pro.,  §  877,  in-    Examination  Bbfoke  Trial. 
serted  by  L.  1883,  c.  397. 
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tained]  are         ,  who  resides  at  No.         street,  in  the  city  of 
[stating  the  others  similarly],  and  that  all  of  said  expected 
parties  are  of  full  age. 

III.  That  the  nature  of  the  controversy  which  deponent  ex- 
pects will  be  the  subject  of  said  action  is  as  follows,  to  wit 
[here  state  it  amd  the  relief  expected  to  he  demam,ded\ 

IV.  That  the  person  whose  testimony  it  is  desired  to  per- 
petuate is  M.  N.,  who  resides  [or,  is  sojourning, — or,  has  an  office 
wherein  he  transacts  business  in  person]  at  [if  in  a  city, 
state  slreet  amd  number],  in  the  State  of  ,  and  is  of  fuU 
age.  [If  a  non-residerit,  and  leave  is  desired  to  serve  in  any 
other  county  thorn,  that  where  the  order  is  to  require  him  to  at- 
tend for  examination,  add  reason.] 

V.  That  the  circumstances  which  render  it  necessary  for 
the  protection  of  deponent's  rights  that  the  testimony  of  the 
said  M.  N.  should  be  perpetuated,  are  as  follows  [alleging  same 
fully']. 

VI.  That  deponent  intends  in  good  faith  to  use  said  exami- 
nation as  evidence  upon  the  trial  of  this  action.^ 

VII.  [Add  am,y  circumstances  of  threats,  or  other  reasons, 
substantiating  the  necessity  or  amprehension  of  an  action^  or 
any  other  facts  to  show  a  case  within  N.  IT.  Code  Civ.  Pro., 
§§  870,  871  /  and  may  add  oath  to  advice  of  counsel  as  to 
necessity  of  the  testimony y-  see  Forms  for  examination  before 
Irial.] 

VIII.  [If  desired  to  excmiine  or  inspect  the  contents  of 
hooks  and  papers,  they  should  he  described.] 

IX.  That  no  previous  application  for  perpetuation  of  said 
testimony  has  been  made  [except,  (&c.^]. 

X.  [If  sanction  for  less  ihanfme  or  m,ore  tha/n  1/wenty  da/ys 
notice  is  desired,  state  circumstances  rendering  it  necessary. 1 

[Jurat.]  [Signature.] 

'  It  is  necessary,  under  JST.  T.  Code  the  applicant  to  show  that  he  is  in 

Cii>,  Pro.,  §  872,  suhd.  6,  as  amended  danger  of  losing  the  evidence  of  his 

in  1879,  to  state  what  circiunstances  rights  before  it  could  be  judicially 

render  it  necessary  for  the  protection  investigated.    Id. 
of  the  applicant's  rights  that  the  wit-         For  other  Forms,  see  Depositions. 
nesses  testimony  should  he  perpetu-         '  See      Examlnation      Bbfoee 

ated.    Matter  of  Ketchum,  60  How.  Tbial. 
Pr.,  154.    The  meaning  is  to  require         ^  See  page  203  of  this  Volume. 
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Form  No.  255. 

Order,  ex  parte,  for  examination  of  a  party  or  witness  in  an 
expected  action.^ 

l_Title  as  in  Form  No.  253.] 

It  appearing  to  me  by  the  annexed  affidavit  of  G,  B., 
-verified  on  the_       day  of  ,  18     ,  that  there  is  reasonable 

ground  to  believe  that  an  action  will  be  brought  by  G.  B. 
against  Y.  Z.,  as  stated  in  said  affidavit,  and  that  this  applica- 
tion for  an  order  to  examine  the  said  Y.  Z.  [or,  M.  N.],  is  made 
in  good  faith  to  preserve  the  testimony  expected  to  be  taken 
thereunder ;  and  on  motion  of  C.  D.,  attorney  for  said  G.  B., 

Oedbeed,  that  the  said  Y.  Z.  \or,  M.  N.]  appear  before  me 
[or,  one  of  the  justices  of  this  court  ^j,  at  chambers  in  the 
court  house,  in  \or,  before  E.  F.,  Esq.,  who  is  hereby 

appointed  referee  for  the  purpose  of  taking  such  examination, 
at  his  office — or  elsewhere, — l\o.  ,  street,  in  the  city 

of  ^],  on  the        day  of  ,  18    ,  at         o'clock,  and 

at  such  other  times  as  the  said  justice  \or,  referee]  shall  appoint, 
for  the  purpose  of  being  examined  and  making  a  deposition  as 
an  expected  party  [w,  witness]  in  the  action  so  as  aforesaid 
expected  to  be  brought. 

\If  expected  pa/riy  or  witness  is  in  prison  on  charge  of  fel- 
ony, insert  direction  as  in  Form  257,  notes  1  and  2  thereto 
{helow).^ 

\Ij  it  is  desired  to  limit  exa/mination,  insert  limitations.^] 

*  And  it  further  appearing  that  special  circumstances  exist, 
making  it  necessary  to  serve  this  order  less  than  five  [or,  more 
than  twenty]  days  before  the  time  fixed  for  the  examination,  it 
is  OEDEEED  that  personal  service  ^  of  this  order  on  said  , 

on  or  before  the        day  of  ?  18    ,  shall  be  sufficient. 

[Date.']  [Signature  and  initials  of  title  of  justice.] 

1  This  must,  under  N.  T.  Code  Civ.  A  party  residing  in  the  State,  but 

Pro.,  §  873,  &c.,  be  a  judge's  order —  not  in  the  city  of  New  York,  and 

not  a  court  order.    Heishon  v.  Knick-  having  no  place  of  business  in  that 

erbocker  L.  I.  Co.,  77  N.  Y.,  378.  city,  cannot  be  examined  in  the  New 

^  Held  proper  in  case  of  an  order  York    Superior    Court.     "  Non-resi- 

made  in  Kings  County  returnable  in  dent "  means  of  the  State.    Hesse  v 

New    York    County.     Sweeney    i).  Briggs,  45  Super.  Ot.  (J.  &  8.),  417. 
Sturgis,  34  Eun,  163.  *  Applies  to  case  of  a  party  or  an 

'  A  resident  of  the  State  cannot  be  expected  party.    N.  T.  Code  Civ.  Pro., 

required  to  attend  in  any  county  other  §  873. 

•  than  that  in  which  he  resides  or  has  an  'The  party  must  be  personally 
office  for  the  regular  transaction  of  served  to  bring  him  in  contempt.  Te- 
business  in  person.  If  not  a  resident,  bo  v.  Baker,  77  N.  T.,  33. 
he  cannot  be  required  to  attend  in  No  subpoena  is  necessary.  Pake  v. 
any  other  county  than  that  in  which  he  Proal,  2  Ahb.  N.  O. ,  418,  except,  per- 
is served  with  a  subpoena,  unless  other-  haps,  in  case  of  a  non-resident  witness, 
wise  directed  by  the  order.  Code  Giv.  Code  Civ.  Pro,,  §  886,  last  clause. 
Pro.,  %  886. 
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Form  No.  256. 

Order  to  show  cause '  why  expected  party  or  witness  in  an  antic- 
ipated action  should  not  be  examined. 

\_Title  as  in  Form  No.  253.] 

Upon  the  affidavit  of  C.  V.  B.,  verified  the  day  of 

,  18  ,  whereby  it  appears  that  there  is  reasonable 
ground  to  believe  that  an  action  will  be  brought  by  the  M.  N. 
Bank  of  against  J.  F.  S.  and  M.  S.,  as  stated  in  the  said 

affidavit,  and  that  the  application  for  an  order  to  take  the 
examination  of  the  said  J.  F.  S.,  as  an  expected  party  to  said 
[or,  as  a  witness  in  such  expected]  action,  is  made  in  good 
faith  to  preserve  the  testimony  expected  to  be  taken  there- 
under, and  that  no  previous  application  has  been  made  for  this 
order;  and  on  motion  of  B.  Z.  &  B.,  attorneys  for  the  said 
bank, 

Oedeeed,  that  J.  F.  S.  show  cause  before  me  [at  chambers 
of  the  Supreme  Court],  at  the  court  house,  in  the  city  of  !N"ew 
York,  on  the        day  of  ,  1 8     ,  at  o'clock  in  the 

forenoon,  why  he  should  not  be  examined  and  make  a  deposi- 
tion as  an  expected  party  \or,  witness]  in  the  action  so  as 
aforesaid  intended  \or,  expected]  to  be  brought.  And  it 
further  appearing  that  special  circumstances  exist,  making  it 
necessary  that  this  order  be  made  returnable  in  less  than  eight 
days,  it  is  oedeeed,  that  service  of  this  order  upon  said  J.  F. 
S.  and  upon  the  said  M.  S.,  on  or  before  the         day  of  , 

18     ,  shall  be  sufficient. 

[Date.]  [Signature  of  judge,  and  initials  of  title.] 


Form  No.  257. 

Order  (on  notice  or  after  order  to  show  cause)  for  examination  of 
party  or  witness  in  expected  action. 

[Title  as  in  Form  No.  253  [ahov^.] 

An  order  having  been  made  by  me,  dated  ,18 

requiring  J.  F.  S.  to  show  cause  before  me  [at  chambers  of  the 
Supreme  Court],  at  the  court  house,  in  the  city  of  New  York, 
on  the        day  of  ,  18     ,  at  o'clock  in  the  forenoon, 

why  he  should  not  be  examined  and  make  a  deposition  as  an 
expected  party  [or.,  witness]  in  the  action  expected  to  be  brought 

'  The  statute  allows  s:a.Rx parte  or-         For  notice  of  motion,  see  Exami- 
der,  but  the  judge  sometimes  re4uires    kation  of  Pabties. 
notice  to  be  given. 
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as  mentioned  in  the  said  order,  and  the  same  having  been  duly 
served,  and  the  said  S.  having  appeared  at  the  time  and  place 
aforesaid,  by  M.  J.  S.,  Esq.,  his  attorney,  and  having  read  in 
opposition  the  affidavit  of  M.  S.,  verified  ,18      , 

and  his  own  affidavit,  verified  ,18      ;  and  it  ap- 

pearing by  the  affidavit  of  C.  Y .  B.,  verified  ,18      , 

upon  which_  the  aforesaid  order  to  show  cause  was  granted, 
that  there  is  reasonable  ground  to  believe  that  an  action  will 
be  brought  by  the  M.  N.  Bank,  of  the  ,  against  the  said 

J.  F.  S.  and  M.  S.,  as  stated  in  said  affidavit;  and  that  the 
application  for  an  order  to  examine  the  said  J.  F.  S.  is  made 
in  good  faith,  to  preserve  the  testimony  expected  to  be  taken 
thereunder ;  {where  ferson  to  he  examined  is  in  prison,  add : — 
and  it  further  appearing  that  the  said  J.  F.  S.  has,  since  the  hear- 
ing of  said  motion,  been  removed  to,  and  is  confined  in  the  State 
Reformatory  at  ,  in  custody  of  the  warden  of  the  said 

reformatory,  under  a  sentence  for  a  felony  ^]  ;  and  it  further 
appearing  that  the  said  M.  N.  Bank  is  entitled  to  this  order ; 
now,  on  motion  of  B.  Z.  &  B.,  attorneys  for  the  M.  N.  Bank, 

Oedeeed,  that  the  said  J.  F.  S.  appear  before  J.  McGr., 
Esq.,  who  is  hereby  appointed  referee  for  the  purpose  of 
taking  the  said  S.'s  examination  [at  the  State  Reformatory  at 
,  on  the  day  of  ,  18     ,  at         o'clock  in  the 

forenoon],  and  at  such  other  times  as  the  said  referee  shall 
appoint,  for  the  purpose  of  being  examined  and  making  a 
deposition  ;  and  the  said  S.  hereby  is  required  to  submit  to  be 
examined  and  to  make  a  deposition  as  an  expected  party  [or, 
witness]  to  the  action,  so  as  aforesaid,  expected  to  be  brought 
by  the  said  bank  against  the  said  J.  F.  S.  and  M.  S.  [and  the 
said  warden  of  the  said  State  Reformatory  is  hereby  required  to 
produce  the  said  J.  F.  S.  before  the  referee,  at  the  place  and 
time  or  times  aforesaid.*] 

\_GonUnue  as  in  No.  Form,  255  from  the  *.] 

\For  directions  as  to  service  and  suhposna,  see  Forms  under 

ExAMINATIOIf  BEFOEE  TeIAL.] 

1  The  granting  or  refusing  the  or-  ^  The  order  must  require  the  pro- 

der  in  such  case,  or,  if  granted,  the  duction  of  the  prisoner,  but  may  pre- 

appointment  of  a  referee  to  take  the  scribe  regulations  with  respect  thereto, 

testimony,  is  always  in  the  discretion  as  the  judge  deems  proper.    N.  T. 

of  the  court.    N.  Y,  Code  Civ.  Fro.,  Code  Civ.  Pro.,  §  877. 
§877. 
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AKTICLE  VI. 

Leave  to  Sue. 


I.  Leate  to  sue  in  aid  of  attach- 
ment. 

FOKMS. 

(268.)  Affidavit  to  moTe  for  leave  to  sue 
with  sheriff  in  aid  of  attachment. 

(2B9.)  Order  giving  plaintiff  in  attach- 
ment leave  to  sue  in  name  of 
sheriff  and  himself. 

(260.)  UndertaMng  given  sheriff  before 
suing  on  things  in  action  taken 
by  him  on  attachment. 

II.  Leave  to   sue   on  a  bond    ok  cn- 

DEETAKINO     CONDITIONED     TO     PAT 
WHEN   EEQUIKED   ET   THE   COUET. 
FOEMS. 

(261.)  Affidavit   of   applicant  for  such 

leave. 
(262.)  Order  that  bond  or  undertaking 

be  delivered  up  to  be  sued. 

III.  Leave  to  sue  on  bond  oe  undee- 

TAKING    GIVEN   TO    THE    PEOPLE    OK 
A  PUBLIC   OFFICEE. 
FoEMS. 

(263.)  Petition  for  leave  to  sue  on  such 
bond. 

(264.)  Order  granting  leave  to  sue  on  of- 
ficial bond. 

IT.  Leave  to  sue  on  the  bond  of  an 

EXECOTOE,  ADMINISTEATOE,    <feo. 
FoKMS. 

(265.)  Petition  to  the  surrogate. 

(266.)  Order  of  surrogate  for  action  on 

bond  of  executor,  administrator, 

<fec. 

V.  Leave  to  sue  on  peesonal  obliga- 
tion, INDEPENDENTLY  OF  FOEE- 
CLOSUEE. 

Forms. 

(267.)  Affidavit  to  move  after  foreclos- 
ure for  leave  to  sue  for  deficiency 
a  party  to  the  foreclosure. 

(268.)  Notice  of  motion  for  leave  to  sue 
for  deficiency  after  foreclosure. 

(269.)  Petition  for  leave  to  sue  for  defi 
ciency  one  who  was  not  a  party 
to  the  foreclosure. 

(270.)  Order  to  show  cause  why  leave 


should  not  be  granted  to  sue  for 
deficiency. 

(271.)  Order  giviug  leave  to  sue  for  defi- 
ciency. 

(272.)  Order  to  show  cause  why  leave 
should  not  be  granted  after  suit 
brought  without  it. 

(273.)  Order  granting  leave  after  suit 
brought  without  it. 

VI.  Leave  to  sue  on  a  judgment. 


Forms. 
(274.) 

(275.) 
(276.) 
(277.) 

(278.) 


Affidavit  to  move  for  leave  to  sue 
on  a  judgment  in  the  court  in 
which  it  was  recovered. 
Notice  of  motion  for  leave  to  sue 
on  judgment  in  same  court. 
Petition  for  leave  to  sue  on  judg- 
ment recovered  in  another  court. 
Order  to  show  cause  on  petition 
for  leave  to  sue  on  judgment  in 
another  court. 

Order  granting  leave  to  sue  on  a 
judgment. 


VII.  Leave  foe  actions  et  oe  against 

LUNATICS,  <fe0. 
FoEMS. 

(279.)  Petition  for  leave  to  sue  a  lunatic, 
<fec. 

(280.)  Order  giving  leave  to  sue  a  luna- 
tic, (fee. 

VIII.  Leave  foe  infant  to  being 

PARTITION    suit. 

Forms. 

(281.)  Petition  of  infant  or  guardian. 
(282.)  Order  of  surrogate  giving  infant 
leave  to  bring  partition. 

IX.  Leave   to   sue  as  a  poor  person 
(in  forma  paupeeis). 

1.  Power  of  the  court. 

2.  Construction  of  the  statute. 

3.  Effect. 

Forms. 

(283.)  Petition  for  leave  to  prosecute  as 

a  poor  person. 
(284.)  Certificate  of  counsel  to  pauper's 

cause  of  action. 


VI.  LEAVE  TO  SUE— IN  AID  OF  ATTACHMENT. 
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(285.)  Order  giving  leave  to  prosecute 

as  a  poor  person. 
(286.)  Order  for    reference  of  petition 

for  leave  to  prosecute  as  a  poor 

person. 
(28^.)  Order  denying  leave  to  prosecute 

as  a  poor  person. 

X.    Leave  fok  action  in  natuee  of 

QUO  WAKRANTO. 
FOKMS. 

(288.)  Petition  by  attorney-general  for 

leave  to  sue  to  annul  a  charter. 
(289.)  Request  to  attorney-general  to  sue. 


21.  Leave  for  actions  bt  ob  against 
keoeivebs,  oommitibes,  or  other 
trustees. 

Forms. 

(290.)  Petition  by  a  receiver  or  otiier 
trustee  for  leave  to  sue. 

(391.)  Order  giving  receiver  or  other 
trustee  leave  to  sue. 

(292.)  Petition  of  committee  of  lunatic, 
<fec.,  for  leave  to  sue. 

(293.)  Petition  for  leave  to  sue  a  receiv- 
er or  other  trustee. 

(294.)  Order  of  reference  of  petition  for 
leave  to  sue. 


I.    LEAVE  TO  SUE  IN  AID  OP  ATTACHMENT. 

Form  No.  258. 
Affidavit  to  move  for  leave  to  sue  with  sheriff  in  aid  of  attaQh,meiiti' 

ITiHe  of  Gourt  and  attachment  action.] 
[  Venue.'] 

A.  B.,  the  plaintiff  herein,  being  duly  sworji,..sajs. : . 

I.  That  this  action  was  brought  by  him,-  to  recover  of  the 
defendant  above-named  [indicate  orie^  its.  nature],  and  is  now 
pending  in  this  court  [indicate  condition  of  cause]. 

II.  That  on  the  day  of  j  18  ,  this  plaintiff 
applied  in  this  action  for  a  warrant  of  attachment  against  the 
property  of  the  defendant,  as  a  provisional  remedy  under  title 
3,  of  chap.  7.  of  the  Code  of  Civil  Procedure,  and  such  proceed- 
ings were  thereupon  had,  that  such  a  warrant,  a  copy  whereof 
is  hereto  annexed,  was  thereafter  duly  issued  therein,  and 
delivered  to  M.  IS.,  sheriff  of  the  county  of 


'  The  sheriff,  however,  may  bring 
such  an  action  without  leave.  David- 
son v.  Chathaiji  National  Bank,  33 
Hun,  138. 

If  he  does- not,  the  court  may  give 
the  attaching  creditor  leave.  Hartman 
V.  Olvera,  51  Gal.,  501.  See,  also, 
Luplon;  «.  Smith,  3  Hun,  1;  s.  C,  5 
Supm.  a.  (T.  &  0.),  374. 

If  the  object  is  to  impeach  a  fraudu- 
lent transfer  of  the  assets,  the  better 
course  is  to  proceed  with  the  levy, 
thus  provoking  an  action  from  those 
who  claim  under  the  fraudulent'  trans- 
VoL.  L— 35 


fer,  or  to  bring  a  common-law  action 
to  get  possession  or  collect,  in  either 
of  which  the  validity  of  a  transfer  of 
leviable  property  may  be  impeached, 
and  after  judgment  in  the  attachment 
suit,  the  validity  of  a  transfer  of  a  chose 
in  action  may  be  impeached  (Oarr  d. 
Van  Hoesen,  36  Mun,  316;  Throop 
Grain  Co.  v.  Smith,  34  id.,  91) ;  or  to 
get  judgment  and  take  an  order  in 
supplementary  proceedings. 

A  creditor  s,  action  will  not  lie  in 
aid  of  an  attachment  before  judgmeat 
Bo.we  V,  Arnold,  31  id.,  ^56. 
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III.  That,  as  deponent  is  informed  and  believes,  one  O.  P. 
then  had  in  his  possession  [specif yirig  property],  belonn;iDg  to 
said  defendant  [w,  was  indebted  to  said  defendant  in  the  sum 
of  dollars  for — stating  hriejly  the  ccmses  of  action  to  he 
sued  on :  see  Forms  in  Chapter  VlJ]. 

IV.  That,  as  deponent  is  informed  and  believes,  on  the 
day  of  ,  18  ,  said  sheriff,  by  virtue  of  said  warrant, 
duly  levied  upon  said  cause  of  action  and  debt  [by  taking  the 
said  note  into  his  actual  custody, — or,  if  a  chose  in  action  not 
capable  of  manual  delmery,  duly  levied  upon  said  property  and 
right  of  action  by  leaving  a  certified  copy  of  the  warrant,  and 
a  notice  showing  that  said  was  attached,  with  said  O. 
P.^],  whereby,  for  the  benefit  of  plaintiff,  said  sheriff  became 
entitled  to  receive  said  from  said  O.  P.,  and  said  O.  P. 
becai^e  answerable  to  said  sheriff  therefor. 

V.  That,  as  deponent  is  informed  by  [said  sheriff],  and 
believes,  no  other  property  was  levied  on  under  said  attach- 
ment [w  otherwise  show  reasonable  necessity  of  collection  from 
the  third  person,  in  order  to  secure  plaintiff  ^  s  demand]. 

VI.  That,  as  deponent  is  informed  by  ,  and  believes, 
said  0.  P.,  notwithstanding  said  levy  and  due  demand,  refuses 
to  pay  over  to  the  said  sheriff  or  account  for,  said  ,  and 
said  sheriff  has  been  unable  to  collect  the  same  \or,  to  reduce 
the  same  to  possession]  ;  and  that  an  action  is  necessary  to  re- 
-cover the  same. 

VII.  That  deponent  desires  leave  to  bring  and  maintain,  in 
the  name  of  himself  and  the  sheriff  jointly,  by  his  own  attorney 
and  at  his  own  expense,  such  action  or  actions  as  are  by  law 
allowed  in  such  case. 

VIII.  That,  as  deponent  is  informed  by  [said  sheriff],  and 
believes,  no  other  attachment  has  been  levied  on  said  cause  of 
action  or  debt  [except  an  attachment  levied  on  the  day  of 

,  at  suit  of  one  0.  D.,  whose  attorney  is  R.  S.,  of  ISo. 
,  street,  in  , — or  annex  and  refer  to  a  certifi- 

cate of  the  sheriff]. 

[Jurat.]  [Signature.] 

[  Under  W.  7.  Code  Civ.  Pro.,  §  677 ;  annsx  Notice  of  mo- 
tion {id.,  §  678),  and  Proof  of  service,  on  sheriff,  and  on  attor- 
ney for  any  other  attaching  creditor.] 

•  -Or  otherwise  .allege  such  a  levy    as  is  described  in  JSF.  T.  Code  Civ. 

iVo.,§649. 
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Form  No.  259. 

Order  giving  plaintiff  in  attachment  leave  to  sue  in  name  of  sheriff 

and  himself. 

At  a  special  term  [c5o.,  or  the  order 
ma/y  ie  made  Tyy  the  judge  who 
granted  the  warrami']. 
[TiUe  of  the  attachment  action.'] 

On  reading  and  filing  tlie  annexed  affidavit  of  A.  B., 
verified  the  day  of  >  18     ,  and  proof  of  due  notice 

of  this  motion  to  M.  JST.,  the  sheriff  therein  named  [and  to  C. 
D.,  the  plaintiff  in  the  junior  attachment  therein  mentioned], 
and  on  motion  of  Q.  E.,  counsel  for  plaintiff,  and  after  hearing 
S.  T.  for  O.  P.  \pr,  no  one  appearing]  in  opposition : 

Oedeeed,  that  the  plaintiff  above-named  have  leave  to 
bring  and  maintain  in  the  name  of  himself  and  the  said  sheriff 
jointly,  by  his  own  attorney,  and  at  his  own  expense,  and 
subject  to  the  direction  of  this  court  and  the  judges  thereof 
\h^e  specify  the  proposed  action,  or,  generally']  any  action  or 
actions  which  he  may  be  advised  to  be  necessary  for  the  purpose 
of  collecting  and  recovering  all  debts,  effects,  and  things  in 
action  attached  by  said  sheriff,  at  the  suit  of  said  plaintiff,  by 
virtue  of  the  attachment  in  said  affidavit  mentioned,  or  of 
reducing  to  actual  possession  any  articles  of  personal  property 
capable  of  manual  delivery,  and  which  have  been  so  attached, 
but  of  which  said  sheriff  has  been  unable  to  obtain  possession. 

[Peovtded,  however,  and  this  order  is  upon  condition  that 
— specifying  conditions  a/nd  regulations  imposed,  if  a/ny.  See 
Forms  No.  94  amd  9?>for  examples  of  candttions  generally,  amd 
Form  No.  291  (below),  for  a  requi/rement  of  security.] 

[AuthenticaUon,  as  in  Form  No.  88,  p.  291.J 

Form  No.  260. 

Undertakine  given  sheriff  before  sning  on  things  in  action  taken  by 
him  on  attachment.  ^ 

ITitle  of  Gowrt  and  attachment  action.] 

Whereas,  M.  N.,  sheriff  of  the  county  of  ,  has  herein 

attached  a  claim  of  the  defendant  against  O.  P.  [or  otherwise 
designate  the  daim],  concerning  which  it  is  necessary  to  com- 
mence one  or  more  actions;  and  whereas,  said  sheriff  has 
consented  that  such  action  may  be  prosecuted  by  the  above- 


'  See  Orocker  on  Sher.,  554,  and  see  id.,  %  377. 
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aamed  plaintiff,  or  under  his  direction  and  in  said  sheriff's 
name,  on  this  undertaking  being  given : 

JS(ow,  therefore,  we,  of  [merchants],  undertake 

that  the  plaintiff  herein  will  indemnify  said  M.  K.,  sheriff  as 
aforesaid,  from  all  damages,  costs  and  expenses  on  account  of 
said  actions,  or  either  of  them,  not  exceeding  the  sum  of 
dollars  in  any  one  action. 

[Date.]  [Signatures.] 

[Acknowledgment  as -in  Fornri  No.  1,  p.  13/  affidavit  of 
sufficiency  as  in  Form  No.  218  or  219  (aScwe).] 


II.    LEAVE  TO   SUE  ON  A  BOND  OR  UNDERTAKING  CONDI- 
TIONED TO  PAY  WHEN  REQUIRED  BY  THE  COUET.i 

Form  No.  261, 
Affidavit  of  applicant  for  such  leave. 

\Title  of  the  ca/use  in  which  the 

secnirilni  was  given.] 
[  Venue.] 

A.  B.  above-named,  being  duly  sworn,  says : 

[State  occasion  of  giving  the  security,  for  insta/nce  thus] 
I.  That  on  or  about  the  day  of  ,  18     ,  Y.  Z.  above- 

named,  pending  a  motion  for  a  stay  of  proceedings  in  the 

1  Where  a  bond  is  conditioned  that  placed  on  file  cannot  be  removed  with- 
tbe  party  will  pay,  &c.,  when  the  out  the  leave  of  the  court,  and  if  the 
court  should  order  it,  an  order  to  pay  plaintiff  sues  upon  it  without  the  au- 
js  necessary.  Carpenter  v.  Acby,  thority  of  the  court  or  a  statute,  the 
Moffm.,  311.  The  order  should  be  remedyfor  such  irregularity  is  by  mo- 
made  on  notice  to  the  party,  but  may  tion  to  set  aside  the  proceedings.  Hig- 
be  made  without  notice  to  the  sure-  gins  v.  AUen,  6  How.  Pr.,  80;  and  see 
ties.  Dickerson  «.  Cook,  3  Duer,  324.  Harris  v.  Hardy,  3  Mill,  398.  This 
In  Harris  «.  Hardy,  3  Hill,  393,  it  was  rule,  however,  was  disapproved  in  N. 
said  that  an  order  will  be  granted  di-  Y.  Central  Ins.  Co.  v.  SafEord,  10  How. 
recting  the  sureties  to  pay  the  money  Pr.,  844,  where  it  was  held  in  respect 
into  court,  or,  in  default  thereof ,  that  to  an  undertaking  given,  under  the 
a  suit  be  brought  upon  the  bond.  Code  of  Procedure,  that  as  soon  as  a 
Compare-  Brayton  v.  Smith,  6  Paige,  party  has  a  right  of  action  on  such  an 
491.  On  motion  to  compel  sureties  in  undertaking  filed,  he  may  sue  upon  it 
bond  given  on  behalf  of  defendants  without  leave  of  court;  it  being  his 
in  ne  exeat,  to  pay  the  amount  into  property,  although  he  has  no  right  to 
court,  lield,  that  an  order  to  that  effect  remove  it  from  the  flies  without  leave, 
might  be  made,  providing  that  if  it  N.  T.  Code  Civ.  Pro.,  %  625,  provides 
were  not  paid  plaintifE  have  leave  to  for  an  action  without  leave  of  court 
sue.  Collins  v.  Collins,  3  Month.  L.  on  an  undertaking  given  on  granting 
Bui.,  41.     A  bond  or  imdertaking  an  injunction. 
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above  entitled  action,  executed  a  bond  to  deponent,  and  filed 
the  same  with  the  clerk  of  this  court,  agreeably  to  an  order  of 
this  court,  with  W.  X.  as  surety,  in  the  penal  sum  of 
dollars,  conditioned  for  the  payment  to  deponent  of  the  sum 
dollars  mentioned  in  the  answer  of  said  T.  Z.,  whenever 
he  should  be  so  required  by  order  or  judgment  of  the  court 
herein ;  a  certified  copy  of  which  bond  is  hereto  annexed  and 
marked  Schedule  A. 

II.  [Sere  allege  circumstances  entitling  the  applicant  to 
such  order,  or,  if  alreach/  made,  aUege  it  and  add}  That  said 
Y.  Z.  and  his  surety  have  not  paid  such  money,  but  said  Y.  Z. 
has  refused  to  do  so,  although  duly  requested. 

[Jurat.']  [Signature.] 

_  [Serve  notice,  or  take  and  serve  an  order  to  show  cause,  on 
third  persons,  if  any,  interested  in  the  proceeds.] 


Form  No.  262. 
Order  that  bond  or  imdertakiag  be  delivered  up  to  be  sued.' 

At  a  special  term '  [c6c.,  as  in 
Form  No.  74:,  p.  283.] 
[Title  of  cause.] 

On  reading  and  filing  the  annexed  affidavit  of  A.  B., 
verified  the  day  of  ,  18    ,  and  proof  of  due  notice 

to  Y.  Z.,^  of  this  application,  and  on  motion  of  Q.  R.,  at- 
torney for  said  A.  B. : 

Oedeeed  [that  the  plaintiff  or  his  sureties  pay,  in  satisfac- 
tion of  the  bond — or,  undertaking — in  said  affidavit  mentioned, 
the  sum  of  dollars  into  court  within  days  after 

service  of  a  copy  of  this  order,  and  on  proof  of  their  default], 
that  the  bond  [or,  undertaking]  of  Y.  Z.,  0.  D.,  and  E.  F., 
mentioned  in  said  affidavit,  be  delivered  by  the  clerk  to  A.  B., 
for  prosecution.* 

Enter  [Signature  amd  title  of  judge  Tyy  initials], 

1  An  order  to  prosecute  a  bond  '  Apply  to  the  court.  N.  T.  Code 
does  not  give  a  vested  right  to  recover  Civ.  Pro.,  §  814. 
and  collect  the  damages,  which  the  ^  The  court  have  doubtless  power 
court  cannot  take  away.  The  court  to  grant  this  application  without  re- 
have  power  to  revoke  or  vacate  such  quiring  notice,  except  notice  to  third 
an  order  where  the  prosecuting  party  persons,  if  any,  interested  in  the  pro- 
has  enforced  satisfaction  by  the  actual  ceeds. 

imprisonment  of  the  party  proceeded  ■•  Possession  may  be  important  be- 

against.    Barton  v,  Buttg.  38  Sow.  side  mere  leave  to  sue,  if  the  suit  is  to 

Pr.,  456.  be  without  the  State. 
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m.    LEAVE  TO  SUE  ON  BOND  OE  UNDERTAKING  GIVEN  TO 
THE  PEOPLE  OR  A  PUBLIC  OFFICER.' 

Form  No.  263. 
Petition  for  leave  to  sue  on  such  bond. 

To  the  Supreme  Court  of  the  State  of  New  York.* 
The  petition  of  A.  B.  shows : 

I.  That  T.  Z.  [is  and]  at  the  times  hereinafter  mentioned, 
was  sheriff  of  the  county  of  ,  in  this  State. 

II.  That  upon  entering  upon  his  office  [or  other  time, 
acGordmg  to  thsfact]  he  executed  with  W.  and  X.,  his  sureties, 
a  joint  and  several  bond  to  the  people  of  this  State,  conditioned 
[state  condition  according  to  facf]  ;  a  certified  copy  of  which 
bond  is  hereto  annexed. 

[Allege  actionable  default,  &c.,for  instance  thus  .•] 

[In  case  of  wrongful  levy^]  III.  That  on  the  day  of 

,18     ,  an  attachment  was  duly  issued  as  a  provisional 

remedy  in  an  action  by  one  M.  against  one  O.,  and  was  duly 

delivered  to  said  sheriff,  to  be  executed  against  the  property  of 

said  O. 

IV.  That  said  sheriff,  by  virtue  of  that  attachment,  claimed 
to  seize,  and  did  seize,  the  property  of  your  petitioner. 

V.  That  your  petitioner  claimed  it  again  from  said  sheriff, 
who  thereupon  summoned  a  jury  to  try  the  claim ;  and  the 
jury,  by  inquisition,  duly  found  that  the  same  belonged  to  your 
petitioner. 

YI.  That  thereupon  the  attaching  creditor,  M.,  indemnified 
said  sheriff  for  the  detention  thereof,  whereby  he  was  required 
as  such  sheriff  to  detain  the  same,  and  he  did  so  detain  it,  to  the 

1  The  statute  (3  N.  T.  B.  S.,  c.  8,  =  Under    JV.    T.   Code    Civ.  Pro., 

tit.  5,  §  3,  re-enacted  in  IT.  T.  Code  §  1880,  the  application  in  case  of  a 

Cii>.  Pro.,  §  1881),  in  relation  to  the  sheriffs  bond  may  he  made,  if  pre- 

prosecution  of  the  official  hond  of  a  ferred,  to  the  New  York  Superior 

sheriff,  is  permissive,  although  in  form  Court,  or  Court  of  Common  Pleas,  or 

mandatory,  and  the  court  will  not  al-  the  Brooklyn  City  Court,  or  Buffalo 

low  such  an  action  to  be  brought  un-  Superior  Court,  in,  a  case  in  which 

less  it  is  necessary  to  promote  the  ob-  such  court  will  have  jurisdiction  of 

vious  ends  of  justice.    People  exrel.  the  action.  As  to  other  cases,  see  «<?., 

Wehle  D.  Conner,  8  Sun,  533.    Long  §  814. 

delay  may  be  fatal.    Matter  of  Van         '  This  Form  is  adapted  from  Peo- 

Eps,  56  N.  Y.,  599  (bond  of  master  pie  v.  Schuyler,  4  K  T.,  178. 
in  chancery). 
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damage  of  your  petitioner         dollars,  and  that  no  satisfaction 
for  said  injury  has  been  received  by  your  petitioner. 

[Or,  in  case  of  neglect  to  pay  over]  III.  That  on  the 
day  of     ^  ^     ,18     ,  an  execution  was  duly  issued  on  behalf  of 
your  petitioner  against  the  property   [or,  the  person]  of  one 
M.,   upon   a  judgment  for  dollars,   theretofore   duly 

recovered  and  docketed  by  your  petitioner  against  said  M.,  in 
the  Court  of  ,  which  execution  was  directed  and  delivered 

to  said  sheriff,  to  be  executed. 

IV.  That  as  your  petitioner  is  informed  and  believes,  said 
sheriff  collected  and  received  thereupon  to  the  use  of  your 
petitioner,  dollars  besides  his  fees  and  poundage. 

Y.  That  more  than  sixty  days  have  elapsed  since  said 
delivery  of  said  execution. 

YI.  That  although  your  petitioner  did,  on  the  day  of 

,  at  ,  demand  of  him  that  he  pay  over  the  same,  he 

has,  in  violation  of  his  duty,  wholly  failed  to  do  so.^ 

[In  either  case,  if  recovery  has  leen  had  against  the  sheriff, 
allege  it,  for  instance,  thus]  VII.  That  your  petitioner  sued 
said  sheriff  for  [so  seizing  and  detaining  his  goods],  and  recov- 
ered judgment  against  him  for  dollars,  on  which  execution 
has  been  issued  and  returned  wholly  unsatisfied,  and  that  as  the 
applicant  is  informed  and  believes,  said  Y.  Z.  is  insolvent  and 
unable  to  respond  in  damages.^ 

VIII.  [If  a  short  order  to  show  cause  is  ashed  as  a  substi- 
tute for  regula/r  notice,  state  reasons?  If  the  court  are  ashed 
to  dispense  with  notice,  state]  That  no  previous  application  for 
leave  to  sue  on  said  bond  ^  has  been  made  to  the  knowledge 
of  plaintiff  [except,  dic.^]. 

1  On  an  application  for  leave  to  sue  The  provision  of  L.  1883,  c.  410, 

the  bond  on  thus  ground,  demand  must  §1701,  that  only  a  person  who  has 

be  alleged.    Rhinelander  ®.  Mather,  first  obtained  a  judgment  against  a 

5  Wend.,  103.     Or  inability  to  make  it  New  York  city  marshal  may  move 

with  due  diligence.     N.  Y.  Code  Giv.  for  leave  to  prosecute  his  official  bond. 

Pro.,  §  1891.    Or  recovery  of  a  judg-  contemplates  only  a  valid  and  lawful 

ment  against  him..  judgment.     The    court    may  refuse 

'  In  the  exercise  of  the  discretion  leave  on  the  ground  that  the  proceed- 
conf  erred  by  the  statute,  the  court  has  ing  resulting  in  the  judgment  was  un- 
required the  applicant  to  show  by  af-  authorized  by  law,  as  in  case  of  an 
fldavit  or  otherwise,  that  the  sheriff  entry  of  judgment  for  costs  upon  an 
was  individually  unable  to  respond  in  interlocutory  order.    Matter  of  Bras- 
damages.     Anderson    «.  Hitchcock,  ier,  3  How.  Pr.,  N.  8..  154. 
2Tr««.(?.,  899.    But  a  recovery  against         ^  See  p.  301  of  this  Volume, 
him  is  not  essential    Eayp.  Chester,  5         *  Jf.  T.  Code  Giv.  Pro.,  §  1883. 
mil,  555.  '  See  p.  203  of  this  Volume. 
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■Wheeefoee,  your  petitioner  asks  leave  to  prosecute  said 
bond  of  said  sheriflE  in  this  court,  to  recover  his  damages  in  the 
premises,  and  for  such  other  or  further  order  as  may  be  just. 
[Date.]  [Signature.] 

[  Verification  as  in  Form  Wo.  2^0,  ja.  512.^] 
[Wotice  of  presentation  as  in  Form  No.  294,  f.  580  Q)elow)y\ 
[Or.,  order  to  show  cause  as  in  Form  No.  172,  p.  352  (aScwe).] 


Form  No.  264. 

Order  granting  leave  to  sue  on  o£B,cial  bond. 

At  a  special  term  [cfec,  as  in 
FormNo.1'i:,p.2%Z.] 


In  the  Matter  of  the  Application  of 
A.  B. 

For  Leave  to  Sue  on  the  Bond  of 
Y.  Z.  [Sheriff]. 

On  reading  and  filing  the  annexed  petition  of  A.  B., 
verified  the  day  of  j  18     ,  and  a  certified  copy  of 

the  official  bond  of  Y.  Z.  [and  proof  of  due  service  of  notice 
of  this  motion  on  ],  and  after  hearing  O.  P.,  of  counsel 

for  A.  B.,  and  S.  T.,  Esq.  [or,  no  one  appearing]  for  ,  in 

opposition,  now,  on  motion  of  Q.  E.,  attorney  for  the  peti- 
tioner : 

[  Where  the  suit  is  to  ie  in  the  claimant's  name  ^]  Oedeeed, 
that  A.  B.  be  permitted  to  maintain  an  action  on  said  bond, 
against  Y.  Z.  and  W.  and  X.  as  sureties,  in  this  court,  in  the 
name  of  said  A.  B.  as  plaintiff,  as  if  he  was  the  obligee  named 
in  said  bond. 

[Or,  where  it  is  in  the  namie  of  the  people]  Oedeeed,  that 
A.  B.  be  authorized  to  prosecute  Y.  Z.,  and  W.  and  X.  as 
svireties,  in  this  court,  in  the  name  of  the  people  of  this  State, 

'  A  verified  petition  is  an  affidavit  T.  Code  Giv.  Pro.,  §  1893,  to  act  with- 

v/itMn  the  requirement  of  N.  T.  Oode  out  notice ;  but  then  a  counter-motion 

Civ.  Pro.,  §  1880;  id.,  §  3343,  subd.  on  notice  may  be  made  to  vacate. 

11 ;  but  if  any  material  allegations  as  Matter  of  Chamberlain,  18  Abb.  Pr., 

to  the  cause  of  action  are  on  informa-  108;  s.  c,   43  Barb.,  381;  38  How. 

tion  and  belief,  it  is  well  to  add,  and  Pr.,  1. 

in  the  petition  refer  to,  corroborating  ^  This  is  now  the  proper  Form  in 

affidavits.  New  York.    N.    T.  Code  Civ.  Pro., 

2  The  court  have  power,  imdex  N.  §  1881. 
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Stating  in  tlie  process,  pleadings  and  proceedings  in  sncli  action, 
that  the  same  is  brought  on  the  relation  of  said  A.  B. 

Enter  [initials  of  judge  and  official  title]. 


•  IV.     LEAVE    TO    SUE    ON    THE    BOOT)    OF    AN    EXECUTOR, 
ADMIOTSTRATOE,  &c.' 

Form  No.  265. 

Petition  to  the  surrogate. 

Surrogate's  Court,  county  of 


In  the  Matter  of  the 
Estate  of  M.  N. 


V 


To  the  surrogate  of  county. 

The  petition  of  A.  B.,  of 


,  shows : 


I.  That  letters  of  administration  [with  the  will  annexed — 
or,  letters  testamentary]  on  the  estate  of  M.  JST.,  deceased,  late 
of  ,  were  granted  to  Y.  Z.,  of  j  by  a  decree,  of  the 

surrogate  of  this  county,  on  the  day  of  >  18     ,  and 

were  revoked  by  an  order  or  decree  of  said  surrogate  on  the 


'  Hood  v.  Hood,  %o  N.  T.,  561, 
rev'g  19  nun,  300 ;  Bieder  v.  Stein- 
hauer,  15  Abi.  N.  C,  428  (guardian's 
bond). 

The  right  of  a  public  administra- 
tor succeeding  to  the  rights  of  a 
special  administrator  and  his  succes- 
sors, to  have  the  bond  of  the  adminis- 
trator assigned  to  him  by  the  surro- 
gate for  the  purpose  of  prosecuting  it, 
was  sustained  in  Dayton  41.  Johnson, 
69  i^'.   T:,  419. 

Each  of  the  next  of  kin  having 
a  separate  certificate  in  his  favor,  may 
sue  on  the  administration  bond  for  his 
share.  Bramley  v.  Forman,  15  Sun, 
144 

In  an  action  on  a  probate  bond,  it 
appearing  that  one  of  the  prosecutors 
had  (ailed  to  comply  with  the  stat- 


utory requirement  that  he  should  ap- 
ply to  the  Probate  Court  for  leave  to 
sue,  and  should  give  a  bond  to  the  ad- 
verse party,  held,  that  his  name  was 
properly  stricken  from  the  record  as 
prosecutor.  Rutland  Probate  Court 
V.  Hull,  58  rt,  306. 

After  the  death  of  one  holding  let- 
ters testamentary  or  of  administration, 
if  execution  has  not  been  issued  or  re- 
turned unsatisfied,  and  if  he  has  not 
failed  to  obey  some  lawf id  order  or  de- 
cree of  the  surrogate,  the  surrogate 
should  not  interfere  by  granting  leave 
to  sue  on  his  official  bond.  Scofield  v. 
Adriance,  1  Dem.,  196. 

For  cases  on  the  former  practice, 
see  People  v.  Corlies,  1  Sandf.,  228; 
Baggott  V.  Boulger,  2  Doer,  160;  Peo- 
ple ti.  Downing,  4  Sandf.,  189. 
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day  of  5  18     J  ^^^  no  successor  has  been  appointed 

in  said  administration. 

II.  That  your  petitioner  is  a  creditor  of  said  M.  N.,  and  has 
a  valid  claim  against  his  estate,  and  that  upon  his  petition  as 
such  creditor  [or  otherwise],  the  said  surrogate,  on  or  about  the 
day  of  ,  18     ,  at  ,  made  a  decree  requiring 

that  said  T.  Z.,  to  whom  said  letters  had  been  granted,  should, 
within  days,  render  an  account  of  his  proceedings,  or 

pay  the  same  [or  otherwise  state  hriefly  the  object  of  the  decree 
made\. 

[Or  where  the  applicant  seeks  payment  of  a  legacy,  substi- 
tute, for  the  first  part  of  the  foregoing  paragraph :  I.  That  he 
is  a  legatee  under  the  will  of  the  said  M.  ]S.,  deceased,  and 
entitled  to  the  payment  of  a  legacy  given  him  thereby  ;  and 
that  upon  his  petition — and  continue  as  above.] 

[Or  where  the  applica/nt  seehs  payment  of  a  distrihuti/oe 
share:  I.  That  he  is  one  of  the  next  of  kin  of  said  M.  JST., 
deceased,  and  entitled  to  the  payment  of  a  distributive  share  of 
the  estate ;  and  that  upon  his  petition — and  continue  as  above.] 

II.  That  said  Y.  Z.  has  refused  to  perform  said  decree,  and 
has  not  rendered  an  account  [or,  has  not  paid  the  same], 
although  on  the  day  of  ,  at  -  ,  he  had  due 
notice  of  said  decree,  and  was  requested  so  to  do. 

III.  That  a  certified  copy  of  the  bond  of  said  T.  Z.  is 
hereto  annexed. 

Wheeefoee  your  petitioner  asks  leave  to  bring  an  action 
upon  said  bond,  for  the  benefit  of  himself  and  all  others 
interested  in  the  estate. 

[Date.]  [Signature.] 

[  Verification  as  in  Form  JSfo.  230, p.  512  {above).] 

Form  No.  266. 
Order  of  siirrogate  for  action  on  bond  of  executor,  administrator,  &c. 

At  a  Surrogate's  Court  [c&c,  as 
in  Form  No.  T4,  p.  283.] 


In  the  Matter  of  the  Estate 

of 

M.  N. 


On  reading  and  filing  the  petition  of  A.  B.,  verified  the 
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^^7  0^  [ma/y  recite  Iriejly  facts  estahlishedX  now,  on 

motion  of  O.  P.,  attorney  for  said  A.  B. : 

_  Oedeeed,  that  said  A.  B.  be  and  hereby  is  allowed  to 
bring  an  action  on  behalf  of  himself  and  all  others  interested 
upon  the  bond  given  by  Y.  Z.,  as  [administrator],  of  the  estate 
of  M.  N.,  deceased,  dated  the        day  of  ,  18    ,  and  now 

on  file  in  the  office  of  the  surrogate  of  this  county,  to  recover 
for  ;  and  that  the  moneys  so  recovered  be  paid  into 

this  court  by  the  officer  collecting  them,  to  be  there  distributed 
according  to  law.^ 

[Signature  ofl,  Surrogate. 
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DENTLY OF  FORECLOSURE. 

Form  No.  267. 

AfB.davit  to  move  after  foreclosure  for  leave  to  sue  for  deficiency 
a  party  to  the  foreclosure. 

[Title  of  court  and  of  the  foreclosure  action.] 
[  Venue.'] 

A.  B.,  plaintiff  above-named,  being  duly  sworn,  says  ; 

I.  That  on  or  about  the        day  of  j  18     ,  one  C.  D. 

executed  and  delivered  to  *  this  plaintiff  his  bond,  bearing 
date  on  ,  18     ,  conditioned  to  pay  [as  in  hand],  and  that 

to  secure  the  payment  of  said  bond,  the  said  C.  D.  executed, 
acknowledged,  and  delivered  to  this  plaintiff  his  mortgage  on 
certain  lands  and  t)remises  in  the  of  and  countv 

of  .  ^ 

1  In  the  absence  of  statute  to  the  manner  as  the  same  ought  to  have 

contrary,  an  action  on  the  bond  of  an  been  applied  by  said  Y.  Z. 
executor,  &c.,  given  to  the  people,  [Signature  of].  Surrogate, 

may  be  brought  in  the  name  of  the  When  it  has  been  assigned  by  sur- 

people.     People  ex  rel.  Becar  v.  Strul-  rogate's  order,  it  maybe  prosecuted  in 

ler,  16  Hun,  234.  the  name  of  the  assignee.     Cridler  «. 

In  such  case  the  ordering  part  may  Curry,  66  Ba/rb. ,  336. 
be  as  follows: —  So  it  is  unnecessary  to  sue  in  the 

name  of  the  people  where  there  is  in- 

Okdeeed,  that  the  bond  given  by  ability  to  comply  with  the  statutory 

said  Y.  Z.  [describing  it  as  above],  be  requirements  to  be  observed  before  an 

prosecuted  by  said  A.  B. ,  in  the  name  action  could  be  brought  by  the  people. 

of  the  people  of  this  State,  joining  his  Williams  v.  Kiernan,  35  Sun,  355. 
name  as  relator;  and  that  the  moneys  A  surrogate's  order  is  a  sufficient 

collected   therein,   in  satisfaction  of  assignment  of  an  administrator's  bond 

such  decree,  be  applied  in  the  same  running  to  the  people.    Rowe  «.  Par- 
sons, 6  Sun,  338. 
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II.  That  this  plaintiff  afterwards,  and  in  18  ,  brought  his 
action  in  this  court  to  foreclose  said  mortgage,  and  that  such 
proceedings  in  said  action  were  had,  that  afterwards,  and  on  or 
about  the  day  of  ,  18  ■  ,  the  usual  judgment  of  fore- 
closure and  sale  was  entered  in  said  action  in  the  ofiBce  of  the 
clerk  of  the  county  of  ;  that,  in  pursuance  of  such  judg- 
ment, on  or  about  the  day  of  ,  18  ,  said  mortgaged 
premises  were  sold  in  due  form  of  law  for  the  sum  of  $  , 
and  thereupon,  in  conformity  with  such  judgment,  the  defi- 
ciency on  such  sale  was  found  to  be,  after  deducting  the 
[sheriff's]  fees,  and  expenses  of  such  sale,  and  costs  of  fore- 
closure, the  sum  of  $  ,  which  sum  is  now  due,  owing, 
and  unpaid. 

III.  [Allege  circumstances  relied  on  as  explaining  the  omis- 
sion to  ash  judgment  for  deficiency  in  that  action}] 

[Jurat.']  [Signature.] 


Form  No.  268. 
Notice  of  motion  for  leave  to  sue  for  deficiency  after  foreclosure. 

[Title  of  court  and  cause.] 

Please  take  notice,  that  upon  the  affidavit  of  A.  B.,  a  copy 
of  which  is  herewith  served  upon  yon,  application  will  be  made 
to  *  this  court,  at  a  special  term  thereof,  to  be  held  at  the  city 
hall  [or,  county  court  house],  in  the  [town]  of         ,  on  the 
day  of  ,  18     ,  at  the  opening  of  the  court  [or,  at 

o'clock  in  the  noon],  or  as  soon  thereafter  as  counsel  can 

be  heard  [or,  if  in  the  first  district,  where  the  application  may 
he  made  to  a  judge  instead  of  to  the  court,  maAj  say,  to  one  of 
the  justices  of  this  court,  at  chambers,  in  on  the         day 

of  ,  18     ,  at        o'clock  in  the  noon],  for  an  orderf 

that  plaintiff  have  leave  to  bring  an  action  against  you  for  the 
deficiency  arising  on  foreclosure  therein  mentioned,  or  for  such 

1  It  is  discretionary  with  the  court  of  Collins,  17  Bun,  389,  on  a  motion 

to  grant  or  refuse  permission  to  sue  for  leave  to  sue  the  representatives  of  a 

on  a  bond  for  a  deficiency  after  sale  deceased   guarantor,  who  were    not 

upon  execution  under  judgment  in  parties  to  the  foreclosure  action, 

foreclosure,  no  provision  being  made  In  Wadsworth  «.  Lyon,  93  N.  T., 

therein  for  such  deficiency.     "  The  201,  leave  was  granted,  though  the 

court  below  should  have  entertained  judgment  contained  a  provision  for 

the  application,  and  considered  and  the  entry  of   judgment   against  the 

passed  upon  the  equities  and  merits  of  obligors  for  deficiency,  and  though  a 

the  case."    Equitable  Life  Ins.  Co.  ■».  sale  had  been  had  under  the  judgment, 

Stevens,  63  N.  T.,  341.  such  sale,  however,  not  having  been 

This  ruling  was  followed  in  Matter  completed. 


VI.    LEAVE  TO  SUE— FOE  DEFICIENCY  IN  FORECLOSURE.  557 

other  or  further  relief  as  may  be  just  [with  costs  of  this  mo- 
tion]. 

[Date.  ]  {Signature  and  office  address  of], 

Attorney  for  [moving parti/]. 
To  [naTne  of  debtor], 

[  Under  N.  T.  Oode  Cm.  Pro.,  %  1628,  application  must  be 
made  to  the  court  in  which  the  foreclosure  was.] 


Form  No.  269. 

Petition  for  leave  to  sue  for  deficiency  one  who  was  not  a  party 
to  the  foreclosure. 

To  the  Court. 

The  petition  of  A.  B.  shows :  [allege  the  mahing  of  the  bond 


after,  and  on  or  about  the  day  of  j  18    ,  said  [in- 

tended defendant],  for  a  vahiable  consideration,  duly  assigned 
said  bond  and  mortgage  to  your  petitioner,  and  thereby  guar- 
anteed^ to  your  petitioner  the  due  payment  of  the  amounts 
due,  or  to  grow  due,  on  said  bond  and  mortgage  [or  otherwise, 
according  to  the  fact]  ;  that  your  petitioner  afterwards,  and  in 
18  ,  brought  his  action  in  this  court  to  foreclose  said  mortgage, 
[here  state  reasons  why  intended  defendant  was  not  made  a 
party  then,  as  thus — that  said  T.  Z.  was  not  made  a  party  to 
such  action,  because  he  was  the  agent  of  your  petitioner  in 
conducting  such  action,  and  directed  the  attorneys  employed 
by  him  not  to  make  him  a  party  thereto — continuing  as  in 
J^orm  267,^.  55t!,  Z^■«e  2.  If  order  to  show  cause  is  ashed, 
add  IV,  from  p.  56o]. 

"Wheeefoeb  your  petitioner  prays  for  leave  to  bring  an 
action  against  said  Y.  Z.  for  any  deficiency  on  such  foreclosure 
sale,  and  for  such  other  or  further  relief  as  may  be  just. 

[Date.]  [Signature.] 

[  Verification  as  in  F(yrm  No.  230,  on  p.  512.] 

'  Leave  was  granted  nunc  pro  tune    ct,  in  McKernan  v.  Robinson,  84  N. 
after  the  commencement  of  the  action    T.,  105. 
against  the  guarantor  for  the  deficien- 
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Form  No.  370, 

Order  to  show  cause  why  leave  should  not  be  granted  to  sue  for 

deficiency. 

{Nmm  of]  Court,  \<yr,  ifcmrt  order,]  At  a  Special  Term  [cfec, 

as  in  Form  Wo.  74,^.  283]. 


In  the  Matter  of  the  Application 

of 

A.    B., 

For  Leave  to  Sue  Y.  Z. 


On  the  annexed  petition  of  A.  B.,  verified  the  day 

of  5  i8     ,  and  on  motion  of  M.  N.,  attorney  for  said  A. 

B.,  OEDEEED,  that  T.  Z.  or  his  attorneys  show  cause  before  me^ 
[or,  this  court,  at  a  special  term  thereof,  to  be  held],  at  , 

in  ,  on  the        day  of  ,  1 8     ,  at         o'clock  in  the 

noon,  why  said  A.  B.  should  not  have  leave  to  bring  an 
action  against  T.  Z.  for  deficiency  on  a  sale  on  foreclosure  of 
the  mortgage  executed  by  0.  D.  to  A.  B.,  on  or  about  the 
day  of  ,  18    . 

[Date,  signature,  cfec,  as  in  Form  No.  88,  p.  291  {cibovi)^ 


Form  No.  271. 
Order  giving  leave  to  sue  for  deficiency. 

At  a  Special  Term  [cfec,  hut  in  first  district 
a  judge^s  order  is  valid']. 
[Title  of  coMse.] 

[Or  if  oypplioation  is  against  one  not  a  ;pa/rpy,  entitle  In 
the  Matter  of,  die,  as  in  last  Form.] 

On  reading  and  filing  the  affidavit  [or,  petition]  of  A.  B., 
verified  the         d^  of  ,18      [and  proof  of  due  notice 

of  this  motion  to  Y.  Z.],  and  after  hearing  Q.  K.  in  support  of 
said  motion,  and  E.  S.  [or,  no  one  appearing]  in  opposition: 
now  on  motion  of  said  Q.  E.,  attorney  for  said  A.  B., 

'  In  the  first  district  a  judge  may  grant  the  application. 
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Oedeeed,  that  said  A.  B.  be,  and  he  hereby  is  permitted 
to  bring  an  action  against  T.  Z.  for  deficiency  on  a  sale  on  fore- 
closure of  the  mortgage  executed  by  C.  D.  to  A.  B.,  on  or  about 
the        day  of  ,  18     .^ 

[^Date,  signature,  (&g.,  as  in  Form  Wo.  88,  p.  291  {above).'] 

Form  No.  272. 

Order  to  show  cause  why  leave  should  not  be  granted  after  suit 
brought  without  it. 

[Wame  of]  Court,  [or,  if  court  order,]  At  i  Special  Term  [cfec.]. 
[Title  of  the  deficiency  action^ 

On  the  [annexed  affidavit  of  A.  B.,  verified  the  day 

of  ,  18      ,]  let  the  defendant  C.  F.  D.,  or  his  attorney, 

show  cause  before  me  [or,  before  this  court],  at  the  Special 
Term  court  room,  on  the        day  of  ,  18     ,  at      o'clock, 

.  M.,  why  plaintiff  should  not  have  leave  nunc  pro  tvmxi  to 
bring  and  maintain  this  action  against  said  C.  F.  D.  for  the 
deficiency  mentioned  in  the  complaint  herein,  without  preju- 
dice to  the  proceedings  already  had  [and  to  amend  his  com- 
plaint herein],  and  such  further  or  other  relief  as  may  be  just. 

[Date,  signature,  c&c,  as  in  Form  No.  88,^.  291  (aJowe).] 

Form  No.  273. 
Order  granting  leave  after  suit  brought  without  it. 

At  a  Special  Term  [dac,  as  in 
Farm  No.  74,^.  283]. 
[Title  of  action.] 

On  reading  and  filing  the  [designate  jpa/pers,  for  instance, 

'  In  Wadsworth  ®.  Lyon,  93  N.  Y.,  '  This  Form  is  proper  where  the 

301,  where  the  facts  were  complicated,  action  for  deficiency  is  in  the  same 

the  order  (which  was  sustained)  gave  court  as  the  foreclosure  was.     If  in  a 

leave  to  sue  in  the  name  of  any  other  different  court,  plaintiff  must  apply  in 

person,  as  follows : —  the  other  for  leave  (see  Forms  already 

Ordered,  that  the  said  petitioner  given),  and  then,  in  the  new  action, 
he  and  he  hereby  is  permitted,  au-  plead  the  fact  of  leave  obtained, 
thorized,  and  allowed  to  bring  an  ac-  The  affidavit  for  this  motion  will 
tion  on  said  bonds,  as  he  maybe  ad-  contain  the  allegations  of  Form  No. 
vised,  either  in  his  own  name  or  in  the  267  or  269,  and  will  usually  allege  ex- 
name  of  said  W.  K.  H. ,  or  in  the  name  cuse ;  but  the  court  have  power  to  grant 
of  such  person  as  said  W.  K.  H.  may  leave  without  oath  to  excuse.  This  was 
assign  and  transfer  said  bond  to,  done  in  Earle  v.  David,  86  IT.  T.,  634, 
against  the  said  J.  8.  L.  and  L.  L.  L.,  by  which  this  and  the  following  Form 
to  recover  the  amount  due  on  said  are  sustained.  The  leave  was  granted 
bond,  notwithstanding  said  action  and  after  demurrer  sustained  to  a  corn- 
judgment  for  the  foreclosure  and  sale  plaint  not  aUeging  leave. 
of  said  mortgaged  premises. 
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summons  and  complaint  in  this  action,  and  the  demurrer  of  the 
defendant  thereto, — and  proof  of  due  notice  of  this  motion  to 
],  and  after  hearing  J.  M.  M.  in  support  of  said  motion, 
and  W.  S.  L.,  for  said  defendant  [or,  no  one  appearing]  in  op- 
position, and  on  motion  of  J.  M.  M.,  attorney  for  said  plaintiff, 
Oedeeed,  that  said  motion  be  and  the  same  is  hereby 
granted,  and  that  said  plaintiff  be  and  he  hereby  is  permitted, 
nunc  pro  tunc,  to  bring  and  continue  this  action  for  the  defi- 
ciency mentioned  in  the  complaint  against  the  said  defendant 
C.  F.  C,  without  prejudice  to  the  proceedings  heretofore  had 
in  this  action  [and  with  leave  to  amend  this  complaint  as  he  may 
be  advised],  upon  [here  specify  terms  imposed,  for  mstcmce] 
payment  to  said  attorney  for  said  defendant  C.  F.  D.  of  the 
costs  of  said  demurrer,  to  be  adjusted  on  notice — the  plaintiff 
to  have  five  days  after  the  adjustment  of  said  costs  to  amend 
his  said  complaint,  and  serve  copies  thereof,  and  pay  said  costs. 
Enter, 

[Signature  of  Judge  by  initials  of 
name  and  official  title.'] 

VI.     LEAVE  TO  SUE  ON  A  JUDGMENT. 

The  practice].  Leave  is  not  necessary  except  between  the 
original  parties.-^ 

"Where,  as  is  the  case  in  New  York,  the  statute '  explicitly 
forbids  an  action  without  leave,  the  obtaining  leave  is  to  be 
deemed  part  of  the  cause  of  action ;  and  a  failure  to  get  leave 
has  been  held  ground  of  impeaching  at  any  time  the  judg- 
ment recovered  by  suing  without  it.^ 

A  previous  denial  of  leave  to  issue  execution  does  not  bar 
an  application  for  leave  to  sue.* 

'  N.  T.  Code  Oiv.  Pro.,  §  1913.  The  statute  does  not  appty  to  an  action 
brought  by  an  administrator,  on  a  judgment  recovered  by  the  decedent. 
Smith  ».  Britton,  3  Supm.  Ot.  (T.  &  <f.),  498.  Nor  to  an  action  by  an  execu- 
tor. Freeman  v.  Butcher,  15  Abb.  N.  C.,  431.  Nor  to  an  action  by  one  who 
has  acquired  title  from  a  foreign  administrator.  Carpenter  v.  Butler,  29  Sun, 
251. 

'  W.  Y.  Code  Civ.  Pro.,  §  1913. 

2  Farish  v.  Austin,  25  Hun.  430  (setting  aside  such  a  judgment  after  lapse 
of  16  years).  But  the  omission  is  not  a  jurisdictional  defect,  but  only  goes  to 
the  cause  of  action.  If  the  settled  rule  that  the  court  may  grant  leave  nunc 
pro  tunc  to  sustain  an  action  for  deflciencv  after  foreclosure  (Earle  «.  David, 
86  N.  T.,  634;  McKeman  v.  Robinson,  Siid.,  105),  is  applicable  to  common 
law  actions  on  judgments,  it  makes  an  exception  to  the  general  rule  that  in 
an  action  of  a  legal  nature  in  which  the  right  to  costs  is  absolute,  the  cause  of 
action  cannot  be  made  out  by  a  fact  occurring  after  suit  brought,  even  though 
pleaded  by  supplemental  complaint. 

*  Shuman  v.  Strauss,  52  if.  Y.,  404. 
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Form  No.  274. 

Affidavit  to  move  for  leave  to  sue  on  a  judgment  in  the  court  in 

which  it  was  recovered.* 
[Title  of  court  and  action.] 
[  Venue.] 

A.  B.,  above-named,  being  duly  sworn,  says : 

I.  That  on  the         day  of  ,  1 8     ,  he  recovered  judg- 

ment for  the  sum  of  dollars,  in  the  above  entitled  action, 

against  Y.  Z.  above-named,  which  judgment  was  duly  docketed^ 
in  the  office  of  the  clerk  of  this  court,  or,  of  the  county  of  , 
on  said  day,  or  on  the        day  of  ,  18     ,  and  still  remains 

wholly  unsatisfied  [or,  unsatisfied  as  to  the  sum  of  dollars, 

part  thereof]. 

[State  reasons  for  desiring  to  sue,  for  instance,  thus :] 

[In  case  disoha/rge  is  alleged]  II.  That  after  issuing  execu- 
tion thereon,  and  its  return  unsatisfied,  the  deponent  com- 
menced proceedings  supplementary  to  execution  to  enforce  its 
payment;  and  that  said  Y.  Z.,  on  affidavits  alleging  that  he 
had  been  discharged  in  insolvency,  procured  an  order  therein 
setting  aside  said  supplementary  proceedings.  That  said 
alleged  discharge  is  void  because  [d&o.]. 

[Or,  where  lien  is  about  to  expire,  thus :]  II.  That  deponent 
is  informed  and  believes  that  said  T.  Z.  has  real  property  in 
said  county,  to  wit,  [designating  it^  and  that  the  judgment-roll 
in  said  action  was  tiled  on  the  day  of  ,  J  8  ,  as  aforesaid, 
and  the  lien  of  said  judgment  will  expire  by  lapse  of  time  on 
or  about  the        day  of  ,  18     ;  and  that  it  is  necessary  to 

bring  an  action  thereon  in  order  to  secure  the  collection  of  said 
judgment.* 

III.  [  Where  personal  service  on  the  adverse  party  seems  not 
practicMe,  allege  absence  or  efforts  to  Jmd,  as  in  case  of  appli- 
cation far  order  to  serve  summons  hy  publication,^  am,d,  vf  the 

1  Formerly  the  application  was,  by  final  in  the  technical  sense  of   the 

affidavit,   presented  to  the  court  in  term,  but  one  which  had  been,  duly 

which  the  judgment  was  recovered,  docketed,  and   on  which  execution, 

and  the  papers  were  entitled  in  the  might  be  issued.     Hence,  in  foreclos- 

cause;  and  this  is  still  good  practice  ure,  where  the  last  proceeding  was 

where  the  action  is  to  be  in  the  same  the  filing  of  the  report  of  a  referee 

court.    But  under  N.  T.  Code  Civ.  to  sell,  showing  a  deficiency,  which 

Pro.,  §1913,  the  application  must  be  report  had  not  been  confirmed,  no 

to  the  court  in  which  the  action  is  to  judgment  thereon  being  docketed— 

be  brought,  and  if  that  be  a  different  held,  that  no  action  could  be  main- 

court  from  that  in  which  the  judg-  tained  thereon,  even  with  leave.  Han- 

ment  was  recovered,  petition  not  en-  over  Fire  Ins.  Co.  v.  Tomlinson,  3 

titled  is  more  appropriate.    See  next  Hun,  630. 
Form.  ^N.  T.Codi  Civ.  Pro.,  %  12^1. 

^  The  judgment  must  be  not  only         *  See  Chaptbk  IV. 
Vol.  I.— 36 
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jparty  has  a  known  attorney  or  agent  within  the  jurisdiction, 
state  wham  and  where}'] 

[Jurat.']  [Signature.] 


Form  No.  275. 
Notice  of  motion  for  leave  to  sue  on  judgment  in  same  court. 

[Title  of  court  a/nd  cause.] 

Please  take  notice,  that  upon  the  affidavit  of  A.  B.  [a  copy 

of  which  is  herewith  served  upon  you ;  and  upon  the  judgment 

roll  in  this  action,  dbc],  application  will  be  made  to  *  this 

court,  at  a  special  term  thereof,  to  be  held  at  the  city  hall  [or, 

county  court  house],  in  the  [town]  of  ,  on  the         day  of 

,18     ,  at  the  opening  of  the  court  [or,  at        o'clock  in 

the        noon],  or  as  soon  thereafter  as  counsel  can  be  heard  [or 

if  in  the  first  district,  where  the  a/ppUcation  may  he  m.ade  to  a 

judge  instead  of  to  the  court,  may  say,  to  one  of  the  justices  of 

this  court  at  chambers,  in  ,  on  the         day  of  , 

]8     ,  at        o'clock  in  the         noon],  for  an  order  f  that  [w«me 

■  creditor  in  the  judgment]  have  leave  to  bring  an  action  against 

you  upon  the  judgment  in  said  affidavit  mentioned,  or  for  such 

other  or  further  relief  as  may  be  just,  with   costs  of  this 

.motion. 

[^Date.]  [Signature  and  office  address  of], 

Attorney  for  [m,ovin^ party]. 

To  ^na/me  debtor  in  the  judgment]. 

[Order  as  in  Form  No.  278  {below).] 

Form  No.  276- 
Petition  for  leave  to  sue  on  judgment  recovered  in  another  court." 

To  the  Court. 

The  petition  of  A.  B.  [plaintiff],  above-named,  shows: 

I.  That  on  the        day  of  ,  18     ,  he  recovered  judg- 

ment against  Y.  Z.,  of  ,  for  the  sum  of  dollars, 

upon  personal  service  of  summons  upon  [or,  upon  a  trial  of  the 
merits  against]  said  T.  Z.,  in  an  action  brought  by  said  [A.  B.] 
against  said  [T.  Z.],  in  the  court,  which  said  judgment 

1  See  Art.  on  Sbbvicb,  p.  403  of         '  See  note  1,  p.  561. 
this  Volume. 
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was  duly  docketed  '  in  the  office  of  the  clerk  of  the  county  of 
,  on  said  day  or  on  the  day  of  ,  18     . 

IContinue  as  in  Form  No.  274  {d>cme).] 

IV.  That  no  previous  application  for  an  order  to  show 
cause  for  this  purpose  has  been  made  [except,  (Sic?\. 

Wherefore  your  petitioner  asks  leave  to  bring  an  action 
in  this  court  against  said  Y.  Z.,  on  said  judgment. 

[.I>ate.  {Signature.] 

[  VerijiGation  as  in  Form  No.  230,  p.  512.] 


Form  No.  277. 

Order  to  show  cause  on  petition  for  leave  to  sue  on  judgment  in 
another  court.  ^ 

{Name  of  court  in  which  suit  is  intended.'] 


In  the  Matter  of  the  Application 

of 

A.    B., 

For  Leave  to  Sue  on  a  Judgment 

against  Y.  Z. 


On  the  annexed  petition  of  A.  B.,  verified  the  day  of 

,18  ,  and  on  motion  of  M.  N".,  attorney  for  said  A. 
B.,  ORDERED,  that  Y.  Z.  show  cause  before  [continue  as  in 
Form  No.  275  {above),  from  the  *,  except  substituting,  instead 
of  the  words  "for  an  order,"  at  thef,  the  words  "why  an 
order  should  not  be  made"]. 

{Add  directions  as  to  substituted  service,  if  amy.   See  Chap- 

[Date  and  Judge^s  signature  with  initials  of  title.] 

*  Hanover  Fire  Ins.  Co.  v.  Tomlin-  An  U.  S.  Circuit  Court  judgment, 

son,  3  Hun,  630,  holds  that  docketing  though  docketed  in  a  county  clerk's 

is  necessary  in  cases  of  judgments  of  ofBce,  still  remains  a  judgment  of  the 

courts   of   record.     The   filing  and  United  States  court;   and  an  action 

docketing  of  a  transcript  of  a  justice's  lies  thereon  without  leave  of  court, 

judgment  in  the  county  clerk's  office  Goodyear  Vulcanite  Co.  ».  Frisselle, 

makes  it  the  judgment  of  the  county  23  Hun,  174;  rev'g  57  How.  Pr.,  255. 
court,  "  rendered  in  a  court  of  rec-         '  See  N:   F:    Oen.  Rule  No.  25, 

ord,"  and  it  cannot  thereafter  be  sued  stated  at  p.  149;  and  see  p.  302. 
on  in  a  justice's  court,  as  such  court         ^  As  to  orders  to  show  cause  on 

has  no  power  to  grant  leave  to  sue  on  petition,  see  pp.  840  and  352.    As  to 

a  judgment  of  a  county  court.    Bald-  orders  to  show  cause  generally,  see 

win  u  Roberts,  30  Eun,  163.  pp.  159-163  of  this  Volume. 
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Form  No.  278. 
Order  granting  leave  to  sue  on  a  judgment. 

At  a  special  term  [die.  Seep.  283]. 

[Title  of  ooMse,  or,  if  a^lication  is  hy 

Form  No.  277,  say,  In  the  Matter  of, 

<&G.,  as  there.'] 

On  reading  and  filing  the  annexed  affidavit  [w,  petition]  of 
A.  B.,  verified  the  day  of  ,  18     [and  proof  of  due 

service  of  due  notice  of  this  motion  on  ],  and  on  hearing 

Q.  E.,  of  counsel  for  [plaintiff],  and  K.  S.,  of  counsel  for 
[defendant],  [or,  no  one  appearing  to  oppose]  :  Now,  on  motion 
of  M.  JSr.,  attorney  for  [plaintiff]  : 

Oedeeed,  that  the  said  A.  B.  have  leave  to  bring  an  action 
against  said   Y.  Z.,  upon  the  judgment  mentioned  in  said 
affidavit  [or,  petition]. 
Enter, 

[Signature  of  judge  hy  initials  of  name  a/nd  title']. 
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Form  No.  279, 

Petition  for  leave  to  sue  a  lunatic,'  &c. 

To  the  Court  of 

The  petition  of  A.  B.  shows : 

I.  [State  inquisition,  c&c,  if  any,  as  in  Form  Wo.  292.] 

II.  [State  hriefiy  cause  of  action,  as  in  a  concise  complaint. 
See  Forms  adapted  to  'various  causes  of  action  in  Chapter  VI, 
showing,  if  a  contract,  that  it  was  made  before  lunacy,  or  in 
good  faith  in.  ignorance  of  it?] 

[Allegation  of  demand  a/nd  refusal,  and  oath  to  merits  as 
in  Form  No.  293  (below),  substitutdng  "  committee,"  for  "  re- 
ceiver."] 

Wheeefoee,  your  petitioner  asks  that  the  said  committee 
may  be  ordered  to  pay  the  amount  ^  so  due,  with  the  costs  of  this 

1  L'Amoureux  v.  Crosby,  2  Paige,  course  to  dispose  of  the  petition  by  a 
422;  Soverhill  v.  Dickson,  5  How.  Pr.,  reference  of  the  claim,  -without  di- 
109,  and  cases  cited.  recting  an  action  to  be  brought.   Wil- 

^  See  Riggs  i\  Am.  Tract  Soc,  7  liams  v.  Estate  of  Cameron,  36  Barb. 

Abb.  N.  0.,  433;  reVd  in  84  N.  T.,  330,  172;  Hall  v.  Taylor,  8  How.  Pr.,  428. 

and  cases  cited.  See  pp.  343,  859  of  this  Volume. 

2  It  is   generally   the   preferable 
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application,  or  that  the  petitioner  have  leave  to  bring  an  action 
against  Y.  Z.  to  recover  the  same ;  and  for  such  other  and 
further  relief  as  may  be  just. 

[Or,  where  the  lunaUo  is  made  a  ^ariy,  incidentally  to 
relief  sought  chiefly  against  others,  that  he  may  have  leave  to 
join  -the  lunatic  as  a  defendant  in  the  action  to  be  brought  by 
the  petitioner  thereupon,  and  for  such  other  and  further  relief 
as  may  be  just.] 

[^Date.']  [Signature.] 

[  Veriflcaiion  as  in  Form,  No.  170,  p.  351.] 

[Add  corroloratimg  affida/oits  if  the  claim  is  disputedy\ 
[Serve  on  comm,ittee  with  order  to  show  cause.    See  Form 
No.  172,  p.  352.] 


Fonn  No.  280. 
Order  giving  leave  to  sue  a  lunatic,  &c. 

At  a  special  term  [cfec.    Seep.  283]. 


In  the  Matter  of  the  Petition  of 

A.  B. 
For  Leave  to  Sue  Y.  Z.,  a  Lunatic. 


On  reading  and  filing  the  petition  of  A.  B.,  verified  the 
day  of  ,  18     ,  and  the  order  to  show  cause  granted 

thereon  [and  on  reading  and  filing  proof  of  the  due  service  of 
said  petition  and  order  to  show  cause,  upon  M.  N.,  the  commit- 
tee of  said  Y.  Z.],  and  after  hearing  Q.  K.,  of  counsel  for  the 
petitioner,  and  S.  T.,  of  counsel  [or,  no  one  appearing]  for  said 
committee : 

Oedeeed,  that  the  petitioner,  A.  B.,  have  leave  to  bring  an 
action  in  .the  court  against  said  Y.  Z.  [or,  leave  to  join 

said  Y.  Z.  as  defendant  in  the  action  to  be  brought  by  him] 
upon  the  grounds  mentioned  in  the  petition.* 

Enter, 

[Signature  of  judge  Tyy  initials  of  nams  omd  title']. 

'  Leave  stould  not  be  denied  mere-         ^  An  order  requiring  the  committee 

ly  because  of  a  balanced  conflict  of  to  pay,  or  an  order  referring  the  claim,, 

affidavits,  if  the  case  presented  by  the  if   that  course  is  adopted,  may  be 

applicant  is  such  that  if  it  be  estab-  framed  on  referring  to  Forms  Nos. 

lished,  he  is  entitled  to  relief .    Matter  189  and  195,  pp.  363,  581. 
of  Wing,  5  Shpm.  Gt.  {T.  &  C),  205. 
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VIII.    LEAVE    FOR    INFANT    TO    BRING    PARTITION    SUIT. 

Form  No.  281. 
Petition  of  infant  or  guardian. 

To  the  surrogate*  of  the  county  of  Incmiing  thai  where  the  prop- 
erty or  a  part  of  it  Ues]. 
The  petition  of  A.  B.,  an  infant  [and,  if  under  fourteen, 

add,  by  G.  H.,  his  general  guardian],  shows  : 

I.  That  your  petitioner  [or,  if  the  petition  is  iy  guardian, 
said  infant]  was  of  the  age  of  years  on  the  day 
of  last,  and  resides  at  ,  with  C.  B.  his  father 
[or  otherwise  show  what  guardianship  he  is  in']. 

II.  That  he  is  one  of  the  children  and  heirs  at  law  of  the 
late  M.  N.,  deceased,  of  ,  who  died  leaving  certain  real 
estate  in  ,  to  wit  {briefly  describing  it  amd  i/ndicating 
the  county]. 

III.  That  the  petitioner  [or,  said  infant],  as  such  heir  at  law, 
is  now  a  tenant  in  common  [or,  joint-tenant]  of  said  premises, 
together  with  the  other  children  and  heirs  at  law  of  M.  N.  [and 
they  do  not  own  any  other  land  in  common^]. 

lY.  That  the  value  of  said  premises  is  about  dollars ; 

and  the  petitioner's  [or,  said  infant's]  share  therein  is,  according 
to  your  petitioner's  best  information  and  belief,  worth  about 
dollars. 

V.  [  Where  the  infantas  necessities  are  relied  on]  That  the 
petitioner  [or,  said  infant]  has  no  other  real  estate  than  that 
aforesaid  [except,  &c.],  and  that  he  has  no  other  property  of 
any  kind,  except  about  dollars,  which  is  invested  and 
held  by  his  general  guardian  [or  otherwise  state  the  situation  of 
the  fund,  if  any],  the  income  of  which  is  insuflScient  for  his 
support  [and  education]. 

VI.  [  Where  the  unproductiveness  of  the  estate  is  rdied  on, 
state  it,  for  instance,  thus]  That  the  aforesaid  real  property  eon- 
sists  of  building  lots  in  the  suburbs  of  the  village  of  ,  and 

'Before  N.    T.   Code   Civ.  Pro.,  "  If  there  are  several  parcels  owned 

§  1534,  this  application  was  made  to  by  the  same  persons  in  common,  all 

the  court  in  which  partition  was  to  be  the  parcels  must  be  included,  or  the 

brought,  and  was  usualljr  coupled  with  consent  of  all  parties  to  a  separate  ac- 

the  application  to  appomt  a  guardian  tion  be  obtained.  N.  T,  Gen.  Bule  No. 

ad  litem,  which  now  must  be  separ-  65,  of  1884. 
ate.    See  Form  No.  301,  p.  589  {lelow). 
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is  wholly  unproductive.  [Or,  consists  of  several  lots  in 
on  which  are  wooden  buildings  constructed  many  years  ago' 
and  now  absolutely  requiring  expensive  repairs  in  order  to 
render  them  productive,  which  repairs  cannot  be  made  in 
behalf  of  the  petitioner— or,  said  infant— with  advantage  or  with 
economy,  and  that  he  has  not  the  means  to  bear  his  share  of  the 
necessary  expense],  [t)/-,  consists  of  a  lot  in  the  city  of 
upon  which  there  was  heretofore  a  warehouse,  which  has  been 
destroyed  by  fire.  And  that  the  lease  under  which  the  same 
was  occupied  has  expired,  and  that  the  same  is  now  wholly 
unproductive,  and  its  expenses  are  a  burden  upon  the  owners, 
and  it  cannot  be  rendered  productive  without  rebuilding  at  a 
great  expense,  which  cannot  be  done  advantageously  and  eco- 
nomically for  the  petitioner,  and  he  has  not  the  means  to  bear 
his  share  of  the  necessary  expense.] 

YII.  [  Where  disagreement  among  the  co-tenants  is  relied 
on]  That  W.  X.,  one  of  the  co-tenants  of  the  petitioner  [or,  of 
said  infant],  assumes  to  control  and  manage  the  property  and 
collect  the  rents,  and  that  unhappy  differences  have  arisen 
between  him  and  O.  P.  and  the  petitioner,  in  respect  to  his 
conduct  of  the  same,  and  of  his  accounting  for  the  proceeds, 
which  differences  are  to  the  great  prejudice  of  the  rights  of  the 
petitioner  [or,  of  said  infant],  and  he  has  been  unable  to  avoid 
or  reconcile  the  same  with  due  regard  to  said  rights. 

_  YIII.  [  Where  burdens  on  the  property  are  relied  on?\  That 
said  property  consists  of  a  lot  of  ground  in  the  city  of  , 

which  has  recently  been  assessed  by  the  corporation  of  the  city, 
in  the  sum  of  dollars,  for  benefit  arising  from  a  local 

improvement  in  said  city;  and  that  no  damages  have  been 
awarded  to  him  for  the  same  [or,  that  the  award  of  damages 
for  the  same  is  only  dollars],  and  that  said  assessment 

for  benefit  has  not  been  paid ;  and  your  petitioner  [or,  said 
infant]  has  not  the  means  of  paying  his  share  thereof  ;  and  the 
land  is  so  situated,  and  of  such  small  area,  that  a  part  cannot  be 
set  off  and  sold  to  satisfy  the  charge.  [Or,  that  the  taxes  and 
assessments  for  the  years  and  have  not  been  paid ; 

and  the  taxes  and  assessments  for  the  year  were  paid  by 

the  co-tenants  of  the  petitioner — or,  of  said  infant — who  demand 
repayment  of  his  share ;  and  that  the  land  is  liable  to  be  sold 
for  the  taxes  and  assessments  still  unpaid,  and  it  is  so  situated, 
and  of  such  small  area,  that  a  part  cannot  be  set  off  and  sold 
for  payment  of  the  charge.] 

IX.  That  the  interests  of  your  petitioner,  as  he  is  informed 
and  believes  [w,  of  said  infant,  as  the  petitioner  is  informed 
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and  believes],  require  a  partition  [or,  a  sale]  of  the  premises, 
and  will  be  promoted  by  bringing  the  action. 

X.  That  W.  X.,  one  of  the  co-tenants  above-named,  refuses 
to  unite  with  the  others  in  a  sale  of  the  premises  [or,  has  left 
this  State,  and  his  place  of  residence  is  unknown  to  the 
petitioner,  and  cannot,  after  diligent  inquiry,  be  ascertained  ; 
— or,  that  all  the  other  co-tenants  above-named  are  infants  under 
the  age  of  21  years]. 

XI.  That  the  petitioner  has  applied  to  each  of  the  other  co- 
tenants  above-named  [except  U.  V.,  who  is  an  infant — or,  who 
has  left  this  State,  and  whose  residence  the  petitioner  cannot 
ascertain],  to  induce  some  of  them  to  purchase  the  share  of 
your  petitioner  [or,  of  said  infant],  but  they  all  decline  to 
do  so.^ 

Wheeefoee  your  petitioner  asks  that  the  surrogate  author- 
ize proceedings  to  be  instituted  on  his  behalf  [or,  on  behalf  of 
such  infant — or,  would  authorize  the  petitioner — or,  said  infant 
— to  unite  with  C.  D.  in  instituting  proceedings^],  for  the 
division  and  partition  of  said  real  estate,  and  for  a  sale  thereof, 
in  case  it  appears  that  such  partition  cannot  be  made  without 
great  prejudice  to  the  owners. 

[Date.]  [Signature.] 

[  Verification  as  in  Form  No.  lYO,^.  351.] 

Form  No.  282. 
Order  of  Surrogate  giving  infant  leave  to  bring  partition. 

Surrogate's  Court,'  County  of 


In  the  Matter  of  the  Application 

of 

A.  B., 

For  Leave  to  Bring  Partition. 


On  reading  and  filing*  the  petition  of  [C.  D.,  guardian  of] 

1  The  application  should  show  that  Clark,  14  All.  Pr.,  399;  s.  c,  21  How. 

the  interest  of  the  infants  cannot  be  Pr.,  479. 

sold  for  its  full  value  without  a  par-         ^  Ti^ig  order  may  be  made  at  any 

tition.     Matter  of  Marsac,   15  How.  time,  in  or  out  of  court.     N.  T.  Code 

Pr.,  383.  Cm  Pro.,  g§  2504,  2505. 

^  Leave  should  be  sought  where  the         *  Id.,  §  2500,  sanctions,  if  not  re- 
infant  joins  with  others,  as  well  as  quires  filing, 
when  he  is  sole  plaintiff.    Clark  «. 
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A.  R,  verified  the        day  of  ,13     {and  other  papers,  if 

awy]  whereby  the  surrogate  is  satisfied  that  the  interests  of 
said  A.  B.  wUl  be  promoted  bj  bringing  an  action  for  the 
partition  of  the  premises  mentioned  therein ;  now,  on  motion 
of  M.  ]Sr.,  attorney  for  said  A.  B.  [or,  C.  D.]  : 

_  Oedeebd,  that  said  infant  be  and  hereby  is  authorized  to 
bring  such  action. 

[Date.]  [Signature  of],  Surrogate. 

[Ajoplication  for  apvovniment  of  guardiam,  ad  litem,  as  in 
Form  Ifo.  301,  p.  589  {below).'] 

IX  LEAVE  TO  SUE  AH  A  POOR  PERSOK  (IN  FORMA 
PAUPERIS). 

1.  Power  of  the  court.]— In  chancery,  the  power  of  the 
court  to  grant  leave  to  sue  or  defend  without  liability  was 
inherent  and  discretionary,  and  if  the  pauper  was  successful, 
his  counsel  and  solicitor  might  be  allowed  to  recover  their  fees, 
or  at  least  part  of  them,  from  the  adverse  party.^  Under  the 
new  procedure  the  court,  in  equity  causes,  where  costs  are 
discretionary,  has,  doubtless,  the  same  power. 

At  common  law,  or  in  any  other  case  where  the  right  to 
costs  on  recovery  is  statutory  and  not  discretionary,  the  power 
to  grant  leave  to  sue  in  forma  pauperis  is  purely  statutory. 

2.  Construction  of  the  statute.] — The  policy  of  the  JS"ew 
York  courts  has  been  to  construe  the  statute  strictly  against 
the  applicant,  and  not  extend  it  to  any  case  not  clearly  within 
its  terms.^  And  even  after  a  party  is  admitted  to  proceed  as  a 
poor  person,  he  is  liable    for  the  costs  of    any  irregular  or 


'  Carson  «.  Pickersgill  (Cf.  of  App.,  1885),  52  L.  T.  B.,  ST.  8..  950. 
("Dives  costs.") 

^  Thus,  "cause  of  action"  is  not  to  be  extended  to  writ  of  error  or  pro- 
ceeding by  appeal.  Moore  «.  Cooley,  2  Hill,  412 ;  Bolton  v.  Gardner,  3  Paige, 
373;  Lyons  «.  Murat,  4  Abb.  N.  C,  180.  See  also  last  paragraph  in  note  4  on 
p.  51(0  {below). 

So  non-residents  of  the  State,  not  being  expressly  included,  will  not  be 
granted  this  privilege.  Anon.*  10  Abb.  M.  C,  80;  Christian  v.  Gouge,  id., 
83. 

Oontra,  in  North  Carolina,  where  the  provisions  of  the  statute  are  similar 
to  those  in  New  York.    Porter  v.  Jones,  68  N.  G.,  330. 
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improper  proceedings  on  his  part,^  and   for  costs  incurred 
before  the  order  was  made. 

3.  Effect.'] — An  order  allowing  a  party  to  sue  as  a  poor 
person  cancels  any  agreement  made  with  an  attorney  for  his 
compensation  from  the  proceeds  of  the  suit.''  The  action,  can- 
not be  continued  for  the  attorney's  benefit.' 


Form  No.  383. 
Petition  for  leave  to  prosecute  as  a  poor  person.  * 

{^Name  of~\  Court. 


In  the  Matter  of  the  Application 

of 

A.  B., 

For  Leave  to  Sue  as  a  Poor 

Person.^ 


To  the  [Supreme  Court  of  the  State  of  New  Tork."] 
The  petition  of  A.  B.  shows  : 

I.  That  he  \jf  an  mfamt  insert,  is  an  infant  of  the  age  of 


'  Brown  v.  Story,  1  Paige,  588. 

'  Petition  of  Kelly,  4  Monthly  Law  BuU.,  47. 

3  Quinnan  v.  Clapp,  10  Ahl.  N.  G.,  394,  noU. 


*  Tlie  application  can  be  made 
after  suit  brougM,  but  if  so  made, 
it  must  be  on  notice,  if  the  adverse 
party  has  appeared. 

One  of  several  plaintiffs  cannot 
have  leave  to  prosecute  as  a  poor  per- 
son. Ostrander  ».  Harper,  14  Mow. 
Pr..  16.  A  married  woman  may  have 
such  leave,  either  when  suing  for  a 
separation  from  her  husband,  Robert- 
son v.  Robertson,  3  Paige,  887,  or 
when  suing  for  injuries  to  her  person 
or  to  her  separate  property.  Eoberti 
V.  Carlton,  18  How.  Pr.,  466.  So  may 
a  husband  suing  for  a  limited  divorce. 
Petition  of  McAllen,  1  Monthly  L. 
Bull,  60. 


Delay  is  a  ground  of  denying  the 
petition.  Florence  v.  Bulkley,  1 
Duer,  705;  Ostrander  v.  Harper,  14 
Him.  Pr.,  16.  It  will  not  be  granted 
to  enable  one  to  bring  error  or  appeal. 
Moore  «.  Cooley,  2  Sill,  412 ;  Ostran- 
der «.  Harper,  14  Bow.  Pr.,  16;  W.  Y. 
Code  Civ.  Pro.,  §466;  and  see  note  2, 
p.  569.  But  see  Whelan  v.  Whelan,  8 
Cow.,  537,  where  the  Court  of  Errors 
granted  it  on  an  appeal. 

*  If  presented  after  suit  brought, 
entitle  in  the  cause.  See  Article  on 
CAPTfoNS,  pp.  71-74  of  this  Volume, 
and  that  on  Petitions,  p.  331. 

6  Or  any  other  court  in  the  State. 
N.  T.  Code  Oil).  Pro.,  §  3347,  mbd.  3. 
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,^  and  resides  with  ,  stabmg  guardimiship,  if  amy, 

and]  has  a  cause  of  action  against  Y.  Z.,  arising  on  the  follow- 
ing facts  [here  state  facts  sufficient  to  show  that  he  has  a  good 
cause  of  action,^  and  the  nature  of  the  action  Irought  or  intend- 
ed, or  may  amnex  or  refer  to  a  copy  of  the  complaint  proposed, 
or  al/ready  served\ 

II.  That  yonr  petitioner  desires  to  commence  an  action 
against  said  Y.  Z.,  thereon  \or,  that  your  petitioner  has 
commenced  an  action  against  said  Y.  Z.,  thereon — stating  the 
condition  of  the  canise,  so  as  to  show  that  there  has  heen  no  un- 
reasonable delay  ^1. 

III.  That  your  petitioner  is  not  worth  one  hundred  *  dollars, 
excepting  the  wearing  apparel  [and  furniture]  necessary  for  him- 
self [and  his  family^],  and  excepting  the  subject-matter  of  the 
action,*  and  is  unable  to  prosecute  such  action  unless  admitted 
to  do  so  as  a  poor  person.  [Circumstances  of  necessity  appeal- 
ing to  the  discretion  of  the  oov/rt  may  here  he  added,  for  iri- 
stance,  thus:} 

That  your  petitioner  has  no  relatives  in  this  country,  and  is 
obliged  to  earn  a  livelihood  by  working  as  a  seamstress,  nurse, 
or  chambermaid;  that  your  petitioner  has  for  many  months 
past  been  incapacitated  from  earning  any  money,  owing  to  the 
injuries  sustained  as  aforesaid,  through  the  negligence  of  said 
defendant,  and  your 'petitioner  has  thereby  become  impover- 
ished. 

IV.  [If  application  is  ex  paH6'\  That  no  previous  applica- 
tion for  leave  to  prosecute  as  a  poor  person  has  been  made 
herein  [except,  c&c.']. 

Whbeefoee,  he  asks  leave  to  prosecute  said  action,  as  a 
poor  person,  against  Y .  Z. ;  and  that  the  court  will  assign  him 
attorney  and  counsel  for  that  purpose, 

[Date-I  [Signature.] 

[  Verifcation  as  in  Form  No.  170,  on  p.  351.] 

'  If  the  action  is  on  belialf  of  an  *  The  sum  fixed  by  N.    Y.   Code 

infant,  and  he  is  under  fourteen,  the  Ciii.  Pro.,  §  459.     Formerly  |80.     3 

guardian  should  make  this  petition.  N.  T.  B.  8.,  4M. 

"  For  convenient  Forms  for  stating  '  Omit  this  clause  if  he  has  none, 

various  causes  of  action,  see  Forms  *  This  is  the  statutory  condition. 

on  p.  594,  &c.  On  general  principles  the  appellant 

'For  convenient  Forms  for  stating  must  show  that  he  is  an  object  of 

the  condition  of  the  cause,  see  Article  charity.     Isnard  «.  Cazeaux,  1  Paige, 

on  Security  for  Costs,  p.  846  of  this  39. 

Volume.  '  See  p.  303  of  this  Volume. 
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Form  No.  284. 
Certificate  of  counsel  to  pauper's  cause  of  action. 

I  hereby  certify  that  I  have  examined  the  case  referred  to 
in  the  preceding  petition,  and  am  of  the  opinion  that  the 
petitioner  has  a  good  cause  of  action  in  the  premises. 

[Date.]  [Signature  of  counsel.'] 


Form  No.  285. 
Order  giving  leave  to  prosecute  as  a  poor  person. 

At  a  Special  Term  [cfec.  {see  jp. 
283),  or^  in  the  first  department, 
ajudgeh  order  is  valid]. 


In  the  Matter  of  the  Petition  of 

A.  B., 

For  Leave  to  Prosecute  as  a  Poor 
Person. 


On  reading  and  filing  the  annexed  petition  of  A.  B.,  veri- 
fied the  day  of  ,18  [amd  mention  other  papers,  if 
amy],  and  the  certificate  of  M.  N.,  his  counsel,  dated  the 
day  of  ,  18  ,  and  the  court  being  satisfied  of  the  truth  of 
the  facts  alleged,  and  that  the  petitioner  has  a  good  cause  of 
action,^  and  on  hearing  M.  JST.  for  the  petitioner  [and  O.  P.  of 
counsel  for  the  defense  opposed]  :  * 

Oedeeed,  that  the  petitioner  be  admitted  to  prosecute  as  a 
poor  person,  and  shall  have  assigned  to  him  counsel,  attorneys, 
and  all  other  officers  requisite  for  prosecuting  his  suit,  who 
shall  do  their  duty  therein  vs^ithout  taking  any  reward  for  the 


'  This  is  in  no  sense  an  adjudica-    against  the  defendant,  in  any  other 
tion  that  there  is  a,  good  cause  of  ac-    proceeding  in  the  cause, 
tion,  nor  even  an  opinion  which  avails 
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same  ;'  and  it  is  further  ordered,  that  is  hereby  assigned 

to  him  as  attorney  and  counsel  for  that  purpose. 

[Authentication  as  in  Form  Wo.  88,^.  291  {above).] 


"■  Form  No.  286. 

Order  for  reference  of  petition  for  leave  to  prosecute  as  a  poor 

person. 

[As  in  last  Form  to  the  *,  continuing  .•] 

^  Okdeeed,  that  it  be  referred  to  G-.  H.,  Esq.,  a  counselor  of 
this  court,  to  examine  into  the  circumstances  of  the  case  set 
forth  in  said  petition,  and  to  report  whether,  in  his  opinion,  the 
said  petitioner  has  a  good  cause  of  action  against  the  said  Y. 
Z.,  which  is  cognizable  in  this  court,  and  whether  he  is  entitled 
to  prosecute  the  same  as  a  poor  person.  And  it  is  further 
ordered,  that  if  the  said  referee  is  satified  that  such  petitioner 
is  entitled  to  prosecute  as  a  poor  person,  and  has  reasonable 
grounds  for  bringing  an  action  in  this  court,  he  do  also  report 
the  name  of  a  suitable  person  to  be  assigned  as  his  attorney  and 
counsel  to  prosecute  such  action. 

[Authentication  as  in  Form  I^o.  88,  p.  291  {above).'] 


Form  No.  287. 

Order  denying  leave  to  prosecute  as  a  poor  person. 

[As  in  last  Form  hut  one,  to  the  *,  contmuing  ,•] 

And  it  appearing  that  this  motion  has  been  unreasonably 
delayed  ^  until  after  the  cause  has  been  at  issue  and  noticed  for 
trial  [or,  that  the  cause  has  already  proceeded  to  a  hearing, 
upon  the  defendant's  demurrer  to  the  petitioner's  complaint, 
and  that  the  demurrer  has  been  sustained  by  the  court]  : 
Oedeeed,  that  the  petition  be  denied. 

[Authentication  as  in  Form  No.  88,^.  291  {above).] 

'  By  the  N.  T.  Code  Civ.  Pro.,  ■  How.  Pr.,  16.  When  the  application 
§461,  exemption  from  fees  to  any  offl-  is  not  made  until  the  cause  has  been 
cer  follows  without  being  expressed,     referred  and  noticed  for  hearing,  it 

'  Delay  is  a  ground  for  denying  will  be  denied  as  unreasonably  de- 
the  petition.  Alexander  v.  Meyers,  8  layed.  Florence  v.  Bulkley,  1  Duer, 
Daly,  113 ;   Ostrander  v.  Harper,  14    705. 
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X.    LEAVE  FOR  ACTION  IN  NATURE  OF  QUO  WARRANTO.' 

Form  No.  288. 

Petition  by  Attorney-General  for  leave  to  sue  to  annul  a  charter.  ^ 

To  the  Supreme  Court  of  the  State  of  New  York. 

The  Attorney-General  of  the  State  of  New  York  shows : 

I.  That  the  company  is  a  corporation  which,  on  or 
about  the  day  of  ,  18  ,  was  created  by  the  legislature 
of  this  State  by  [or,  was  organized  under*]  the  act  entitled 

,  ,  and  passed  on  the        day  of  ,18 

[state  the  purpose  of  inoorporaUon  sufficiently  to  show  that  it 
is  not  a  religious  or  municipal  corporaUon*']. 

II.  That  it  has  not  organized  and  commenced  the  transac- 
tion of  its  business,  although  more  than  one  year  has  elapsed 
since  the  time  it  became  a  corporation ;  on  the  contrary  [here 
set  forth  facts  substantiating  this  allegation]. 

III.  That  it  has  thereby  forfeited  its  privileges  and  fran- 
chises by  failing  to  exercise  its  powers.' 


'  The  court  may,  in  its  discretion,  JPro.,  §  1948.    So  also  as  to  vacating 

order  the  application  to  stand  over  letters  patent.    Id. 
until  notice  is  given  to  the  corporation         '  The  dictum  in   People    ex   rel. 

or  its  officers  that  they  may  be  heard.  Gould  «.  Mutual  Union  Teleg.  Co.,  3 

Code  Civ.  Pro. ,  §  1799.    And  the  cor-  Civ.  Pro.  B.  (McCarty),  395,  that  a  pe- 

poration  may  employ  counsel  to  op-  tition  is  essential,  is  not  in  accordance 

pose.    Attorney-General  e.  Atl  Mut.  with  what  I  understand  to  be  the  prac- 

Life  Ins.  Co.,  3  Eow.  Pr.,  ]!f.  S.,  146;  tice.  The  court  certainly  have  the  same 

People  V.  The  Same,  31  Weekly  Dig.,  power  to  act  on  an  affidavit  as  on  a  pe- 

559.    If  there  are  circumstances  in  the  tition.    But  if  the  application  is  not 

case  which  render  this  notice  unnec-  to  be  made  in  person,  a  petition  is 

essary,  they  should  be  alleged  in  the  preferable. 

affidavit;  but  the  fact  that  no  notice         *  The  New  York  statute  extends  to 

was  required  by  the  court,  does  not  corporations  formed  under  the  Gener- 

impair  the  validity  of  the  ordererant-  al   Laws.     iV.    T.    Code    Civ.    Pro. 

ing  leave.     People  ».  Boston,  Hoosac  [Throop'sed.],  note  to  §  1798.    Com- 

T.  &  W.  Ry.  Co.,  37  Him,  538.  pare  Kittredge  v.  Kellogg  Bridge  Co., 

As  to  the  cases  in  which  leave  was  8  Abb.  JV.  C,  168. 
granted  under  the  former  rule,  see         *  JST.  T.  Code  Civ.  Pro.,  8  1804,  ex- 
People  V.  Sweeting,  3  Johns. ,  184 ;  cepts  such  corporations.    Compare  as 
People  V.  Loomis,  8  Wend.,  396 ;  Peo-  to  municipal  corporations  elsewhere, 
pie  V.  Tibbits,  4  Cow.,  358.  State  v.  Tolan,  4  Vrootn  (iV.  J.),  195; 

For  usurpation  of  corporate  or  of-  Rex  v.  Daws,  4  Burr.,  3120. 
flcial  power,  the  attorney-general  may         *  Or,  in  place  of  these  paragraphs, 

sue  without  leave.      People  ex  rel.  state  in  a  similar  way  other  facts  con- 

Demarest ».  Fairchild,  67  JT.  Y.,  334;  stituting  grounds  of  dissolution.    See 

People  V.  Boston,  Hoosac  T.,  &c.,  R  those  enumerated  in  .y.  Y.  Code  Civ. 

R.  Co.,  37  Bun,  538;  J!r.Y.  Code  Civ.  Pro.,  §  1798. 
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TV.  That  he  has  reason  to  believe  that  the  foregoing 
allegations  can  be  established  by  proof.* 

Wheeefoee  he  asks  leave  to  bring  an  action  in  the  name 
of  the  people  of  the  State  for  the  purpose  of  vacating  the 
charter  and  annulling  the  existence  of  the  corporation. 

[-Date.]  [Signature?] 

[  Yerifioation  as  in  Form  No.  170,^.  351.J 

Fomi  No.  289. 
Regnest  to  Attorney-General  to  sue.  * 

To  the  Attorney-General  of  the  State  of 

You  are  hereby  requested  to  bring  an  action  against  the 
\na'me  of  corporation],  of  ,  and  its  directors,  to  vacate 

the  charter  and  annul  the  existence  of  said  company,  and  to 
remove  the  directors  from  office  and  compel  them  to  account 
for  their  official  conduct  in  the  management  of  the  funds  and 
property  committed  to  their  charge,  and  to  pay  to  the  corpo- 
ration or  its  creditors  the  money  and  the  value  of  the  property 
which  they  have  transferred  to  others,  lost,  and  wasted  by 
^violation  of  their  duties. 

The  grounds  upon  which  action  is  requested  to  vacate  the 
charter  and  annul  the  existence  of  said  corporation,  are  in 
substance :  That  [stating  faots  concisely]. 

The  grounds  upon  which  an  action  is  requested  to  remove 
the  directors  of  said  company,  and  call  them  to  account,  as 
above  stated,  are  in  substance  that  the  said  directors  have 
abused  their  trust  and  been  guilty  of  misconduct  in  [stating 
facts  conciseh/]. 

The  undersigned  offers  to  furnish  security  satisfactory  to  the 
attorney-general  to  indemnify  the  people  of  the  State  of  New 
York  against  costs  in  any  action  or  actions  brought  upon  this 
application. 

[Signatv/re  am,d  office  address  of  ], 
[Date.]  Attorneys  for  [name  of  apj)licant]. 

[Annex  affida/oits  suhstanUatvng  charges.] 

'  Evidence  to  sastain  the  action  is  "  The  atttorney-general  cannot 
not  necessary.  If  documents  or  other  delegate  the  power  to  apply.  Id. 
corroboratory  papers  are  referred  to  ^  See  N.  T.  Oode  Civ.  Pro.,  §  1786. 
they  should  be  annexed  and  filed.  On  neglect  of  attorney-general  to  pro- 
People  ex  rel.  Gould  «.  Mut.  Union  ceed  for  sixty  days,  the  applicant  may 
Tel  Co.,  3  Code  Civ.  Pro.  B.  (Mc-  apply  to  the  court  for  leave. 
CM-ty),  295. 
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XI     LEAVE  FOR  ACTIONS  BY  OR  AGAINST   RECEIVERS, 
COMMITTEES,  OR  OTHER  TRUSTEES. 

Form  No.  290. 

Petition  by  a  receiver  or  other  trustee  for  leave  to  sue.* 

[Title  of  court  and  cause  in  which 
petuioner  was  apjpointed.l 

To  the  Supreme  Court  of  the  State  of  New 
York  [or  other  court  whose  officer  he  is']. 
The  petition  of  A.  B.  shows  : 

I.  That  on  the        day  of  ,  18    ,  at  ,  by  an 
order  then  duly  made  by  [Mr.  Justice  J.  K.,  of]  the 

court,  and  entered  in  ,  upon  the  application  of  M.  N., 

in  an  action  [or,  supplementary  proceedings]  between  said  M. 
N.  and  O.  P.,  then  pending  in  said  court,  your  petitioner  was 
duly  appointed  receiver  of  [the  property  of  O.  P.]. 

II.  [State  Iriefly  the  cause  or  causes  of  action,  as  they  would 
he  stated  in  a  concise  complaint.*] 

III.  That  your  petitioner  is  informed  and  believes  that 

'  A  receiver  should  obtain  leave  to  Bosw.,  614.  And  he  is  sometimes  re- 
sue.  King  V.  Cutts,  24  Wise,  627;  quired  to  give  the  defendant  security 
Battle  V.  Davis,  66  N(fr.  Oa.,  253 ;  Sere-  for  costs. 

ven  V.  Clark,  48  Qa.,  41 ;  Miami -Exp.  A  trustee  being  under  injunction, 

Co.  i>.  Gano,  13  Ohio,  269.  and  a  receiver  of  the  trust  funds  hav- 

Under  the    former   practice   one  ing  been  appointed,  held,  on  petition 

reason  why  this  was  required,  was,  of  the  beneficiary,  that  the  receiver 

that  at  law  he  must  sue  in  the  name  should  be  authorized  to  bring  eject- 

of  others,  and  the  court  would  require  ment  in  the  trustee's  name,  against  a 

him  to  indemnify  such  nominal  plaint-  vendee  of  the  trustee  who  refused  to 

iffs.    Green  v.  Winter,  1  Johns.  Oh.,  perform,  the  receiver  being  required 

60     Under  the  Codes  of  Procedure  to  give  security  to  indemnify  the  trus- 

{N.  T.  OodePro.,^til;N.  Y.  Code  Oiv.  tee  on  account  of  any  suit  he  might 

Pro.,  §  449 ;  N.  T.  L.  1832,  p.  509,  c.  institute  in  the  trustee's  name  (citing 

295;  and  L.  1845,  p.  91,  c.  112)  a  re-  2  Atk.,  213),  and  the  recovery  to  be 

ceiver  may  sue  in  his  own  name.  See,  held  subject  to  the  further  order  of 

also,  L.  1858,  p.  506,  c.  314.    Another  the  court.     It  seems  such  order  is  ne- 

reason  was  that  the  sanction  of  the  cessary  to  enable  him,  in  the  charac- 

court  was  desirable  in  some  cases  in  ter  of  receiver,  to  bring   ejectment. 

order  to  shield  him  from  a  personal  Green  v.  Winter,  1  Johns.  Oh. ,  60, 

liability  for  costs,  in  case  his  suit  was  citing  Wynn  ®.  Newborough,  3  Bro. 

unsuccessful.     This  reason  is  still  op-  C.  C,  88. 

erative.  See  N.  Y.  Code  of  Pro.,  %Si1;  On  motion  by  receiver  for  refer- 
N.  T.  Code  Civ.  Pro.,%  3271;  Phelps  ence  to  ascertain  whether  it  would  be 
«.  Cole,  3  Code  B.,  157;  Smith  d.  for  the  benefit  of  the  property  to  em- 
Woodruff,  6  Abb.  Pr.,  65;  Murray  o.  power  him  to  sue  debtors,  held  that 
Hendrickson,  Id.,  96.  But  a  special  the  affidavit  should  show  a  reasonable 
ajjplication  is  necessary  to  charge  him  probability  of  success.  Dacie  e.  John, 
with  the  costs.    Marsh  v.  Hussey,  4  1  McGleland,  575, 
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there  is  due  thereupon  from  said  Y.  Z.  \tKe  intended  defendani] 
to  the  aforesaid  estate  [or,  fund — or,  corporation— w,  lunatic — 
as  the  case  may  he]  the  sum  of  dollars  [or  other  relief  \ 

lY.  That  the  petitioner  has  demanded  payment  of  said 
T.  Z.  [the  intended  defendan(\,  but  he  refuses  to  pay  the  same 
[or,  if  it  is  a  case  of  special  relief  of  a  natv/re  to  require  de- 
manfid,  has  requested  the  said  Y.  Z.  to  desist  from  such  griev- 
ances—ot-,  to  deliver  said  property— but  he  refuses  so  to  do  J. 

V.  That  your  petitioner,  upon  diligent  inquiry,  is  informed 
and  believes  that  said  Y.  Z.  is  solvent,  and  the  demand  is 
collectible  from  him  by  means  of  an  action  [or,  that  said 
mortgage  is  collectible  in  whole  or  in  part — w,  believes  that 
the  said  chattels  are  now  in  the  possession  of  said  Y.  Z.,  and 
may  be  recovered  by  proceedings  of  claim  and  delivery  [re- 
plevin,— or  otherwise  show  that  am,  action  wovM  he  successful]. 

YI.  That  your  petitioner  has  sufficient  property  of  said 
estate  [or  other  fund],  consisting  of  '  » to  secure  the  said 
Y.  Z.  for  any  costs  which  he  may  recover  against  your  peti- 
tioner if  such  action  be  unsuccessful.* 

[Or  if  a  receiver  in  supplementary  proceedings]  that  said 
[creditor]  has  presented  to  your  petitioner  the  within  request 
hereto  annexed  that  such  action  be  brought.* 

[If  presented  ex  parte]  YII.  That  no  previous  application 
for  such  leave.has  been  made  [except,  cfec.*]. 

Wherefore  your  petitioner  asks  leave  to  bring  an  action  as 
such  receiver  in  this  [or,  the  ]  court  against  said  Y.  Z.,  to 

recover  said  debt  [or  other  relief], 

[Date.]  [Signatures.] 

[  Verification  as  in  Form  JVo.  170,  p.  351  {ahove).] 

Form  No.  291. 
Order  giving  receiver  or  other  trustee  leave  to  sae. 

At  a  special  term  [dac.,seep.  283]. 
[Title  of  cause.] 

On  reading  and  filing  the  petition  of  A.  B.,  the  [receiver]  in 
this  suit  [or,  matter],  verified  the  day  of  i  18    , 

asking  for  leave  to  bring  an  action  for  a  debt  amounting  to 

'  If  this  cannot  be  alleged,  the  pe-         °  See  last  note, 
titioner  should  be  prepared  to  give         '  See  p.  303  of  this  Volume, 
security.     N.  7.  Gen.  Rule  No.  79, 
of  1884. 

Vol.  I.— 37 
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,  due  from  Y.  Z.,  of  [cmd  if  the  action  is  to 

ie  hrought  in  the  name  of  a  third  person^  add,  and  oa  proof  of 
service  of  a  copy  of  said  petition,  and  of  notice  of  motion 
thereon  upon  said  C.  D.,  in  whose  name  the  proposed  action  is 
to  be  brought ;  and  the  said  C.  D.  not  ajjpearing  to  oppose — or, 
appearing  and  consenting] ;  and  this  court  deeming  such  peti- 
tion to  contain  sufficient  evidence  to  authorize  such  action,  on 
motion  of  Q.  E.,  of  counsel  for  the  said  receiver :  Oedeeed, 
that  the  said  A.  B.,  as  such  receiver,  is  hereby  authorized  and 
directed  to  commence  and  prosecute  an  action  in  one  of  the 
courts  of  record  of  the  State  of  New  york,  and  in  such  form 
as  counsel  may  advise,  against  the  said  Y.  Z.,  to  recover  the 
said  debt  of  \a/nd  if  the  action  is  to  he  irought  in  the 

na/me  of  a  third  2>erson],  and  that  such  action  b^  brought  and 
prosecuted  in  the  name  of  the  said  C.  D.  as  plaintiff  [and  in 
such  case,  or  if  in  a/rvy  case  security  for  costs  is  to  he  required, 
add'],  upon  the  said  receiver  first  executing  a  bond  [or, 
undertaking]   as  such  receiver,   to  the   said  ,   therein 

binding  the  estate  and  effects  committed  to  his  trust  as  receiver, 
by  way  of  indemnity  to  the  said  ,  against  the  damages, 

costs,  and  charges  which  may,  by  possibility,  accrue  to  the  said 

as  [nominal  plaintiff],  or  to  his  estate  or  effects,  by 
nonsuit,  damages,  motion,  costs,  or  otherwise,  in  or  on  account 
of  such  action  or  the  verdict  therein,  said  bond  [or,  undertak- 
ing] to  be  executed  also  by.  sureties,  and  to  be  approved, 
in  amount  and  form,  by  K.  F.,  Esq.,  of  ,^who  is  hereby 
appointed  referee  for  the  purpose  [or,  by  a  justice  of  this 
court],  and  to  be  filed  before  such  action  is  commenced,  but 
without  any  report  being  necessary  from  the  said  referee.  And 
this  court  does  not  deem  it  necessary  that  any  particular  sum 
[or,  directs  that  ]  in  the  receiver's  hands  be  expressly  set 
apart  or  paid  into  court  to  meet  the  possibility  of  damages, 
costs  and  charges  falling  on  the  nominal  plaintiff  in  such  action. 
Enter,  [initials  of  na/me  and  title  of  judge]. 

Form  No.  292. 
Petition  of  committee  of  lunatic,  &c.,  for  leave  to  sue.' 
To  the  court  of 

The  petition  of  A.  B.  shows : 

I.  That  on  the  day  of  ,  18     ,  at  ,  upon. 

'  In  such  case  it  is  proper  to  give  ^  An  action  to  set  aside  a  convey- 

the  proposed  nominal  plaintifE  notice  ance  to  a  lunatic,  and  the  satisfaction 

of  -the   application.    This   Form  is  by  him  of  a  mortgage,  lield  to  have 

adapted  from  Edw.  on  Bee.,  139.  been  properly  brought  by  and  in  the 
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proceedings  duly  instituted  in  this  court  [in  and  for  the  county 
of  J,  and  by  an  inquisition  then  taken  and  returned,  M. 

N.  was  found  and  adjudged  to  be  a  lunatic  [or,  an  idiot — or,  a 
person  of  unsound  mind — or,  to  be  incapable  of  conducting  his 
own  affairs  in  consequence  of  habitual  drunkenness] ;  and 
thereupon  your  petitioner,  or  the  said  \name  of  committee]  was, 
by  an  order  of  said  court  duly  made  on  the         day  of  , 

18    ,  at  ,  appointed  the  committee  of  said  Y .  Z. 

[II  to  YII  as  in  Form  No.  290  {above).] 

"Wheeefoee  your  petitioner  asks  leave  to  bring  an  action  as 
euch  committee  [continue  as  in  Form  No.  290]. 


Form  No.  293. 
Petition  for  leave  to  sue  a  receiver,  or  other  trustee.  * 

\As  m  Form  No.  290  to  the  *,  substituting  receimer's  namiefor 
"  your  petitioner."] 

III.  That  said  receiver  now  has  the  possession  of  said: 


name  of  the  lunatic.  Fields  v.  Fow- 
ler, 2  Hun,  400. 

N.  T.  Code  Civ.  Pro.,  §  2340,  gives 
the  committee  authority^  to  maintain 
in  his  own  name  any  action,  &c.,  that 
tBe  lunatic,  &c.,  might  have  main- 
tained if  the  appointment  had  not 
been  made.  For  former  authorities, 
see  Petrie  v.  Shoemaker,  24  Wend., 
85;  Lane  v.  Schermerhorn,  1  Sill,  97; 
McKillip  11.  McKillip,  8  Barh.,  552. 

'  A  receiver  is  not  to  be  sued  with- 
out leave.  Meara  v.  Holbrook,  20 
Ohio  St.,  137,  Spinning  «.  Ohio  Life 
Ins.,  &c.,  Co.,  2  Bimey,  336;  De  Groot 
V.  Jay,  30  Barh.,  483;  Potter  v.  Bun- 
nell," 20  Ohio  St.,  150;  State  ex  rel. 
Coleman  ».  Cason,  11  So.  Ca.,  392; 
Watts  i).Everett,47  Iowa,  269 ;  Angel  ®. 
Smith,9  Ves.Jr.,SB5.  Otherwise  of  U.S. 
Ct.receiver.   ^ci;o/1887,  p,  750  (below). 

Where  a  receiver  of  a  corporation 
had  occupied  and  used  premises  there- 
tofore occupied  and  used  by  the  cor- 
poration, held,  that  application  for 
leave  to  sue  him  was  properly  made, 
as  even  if  he  were  personally  Uable, 
his  occupation  was  in  the  discharge  of 
his  official  duties,  and  the  court  would 
reimburse  to  him  anything  he  should 
be  compelled  personally  to  pay.  Peo- 


ple   V.   Universal  Life  Ins.   Co.,   30 
BMn,  142. 

As  the  rule  requiring  leave  to  sue  a- 
receiver  is  not  statutory,  and  is  in  no 
sense  fundamental  to  the  action  itself, 
the  court  will  not  dismiss  a  complaint 
for  failure  to  sue  without  leave.  Mc- 
Parland  v.  Bain,  26  Bun,  38, 45.  (But^ 
compare  Taylor  v.  Baldwin,  14  Abb. 
Pr.,  166,  holding  suit  without  leave  a 
contempt.) 

And  an  action  commenced  against , 
a  receiver  without  leave  is  not,  vmtil 
the  court  interferes,. so  irregular,  ^«r 
se,  that  a  judgment  therein  will  be  in- - 
valid.    BTackley  v..  Draper.  4  Supm. 
Ct{T.&  0.), 614;  affi'd  in 60  N.  J!. ,88. . 

The  doctrine  of  Hubbell  v.  Dana, 
9  How.  Pr.,  424,  that  omission,  to  get 
leave  to  sue  a  receiver  is  waived  by  his 
appearance  bv  counsel  in  the  action, 
is  disapproved  in  25, -dm.  L.  Reg.,  N. 
S.,  289,  300. 

Receivers  appointed  in  another 
State  cannot  be  sued  in  the  courts  of 
this  State,  although  they  have  in  their 
hands  property  in  this  State;  if  such 
a  suit  is  begun  and  an  attachment 
granted„it  will  be  vacated  on  motion. 
Killiner  «.  Hobart,  8  Abb.  K  C, 
426. 
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property  [or,  claims  some  interest  in  said  mortgaged  premises 
— or  otherwise  show  the  necessity  of  joining  him  as  a  party']. 

IV.  That  the  petitioner  has  demanded  of  him  that  he 
deliver  the  said  property  [or  other  redress,  where  a  demand  is 
proper],  but  he  refuses  to  do  so. 

V.  That  your  petitioner  has  fully  and  fairly  stated  the  case 
to  Q.  E.,  his  counsel,  who  resides  at  ,  in  the  , 
and  that  he  has  a  good,  substantial  and  meritorious  cause  of 
action  thereupon  against  said  receiver  [or,  a  good,  substantial 
and  meritorious  cause  of  action  thereupon,  and  that  said  re- 
ceiver is  a  necessary  or  proper  party-defendant  to  his  action 
thereupon],  as  he  is  advised  by  his  eaid  counsel  after  such 
statement,  and  verily  believes. 

Wheeefoee  your  petitioner  asks  that  the  said  receiver  may 
be  ordered  to  pay  the  amount  so  due,  with  the  costs  of  this 
application,  or  that  the  petitioner  have  leave  to  bring  an  action 
against  him  to  recover  the  same  [or,  if  he  is  to  he  Joined 
incidentally  to  relief  sought  agadnst  others,  asks  that  he  may 
have  leave  to  join  said  receiver  as  defendant  in  an  action  to  be 
brought  by  him  against  W.  X.,  upon  the  foregoing  claim ']  ; 
.and  for  such  other  and  further  relief  as  may  be  just. 

[Date.]  [Signature.] 

lYerification  as  in  Form  No.  170, p.  351.J 


Form  No.  294. 
Notice  of  presentation  of  petition  for  leave  to  sue.  ^ 

[Title  of  cov/rl  and  cause.] 

Please  take  notice,  that  upon  the  petition,  a  copy  of  which 
is  herewith  served  upon  you,  application  will  be  made  to  this 
court,  at  a  special  term  thereof,  to  be  held  at  the  City  Hall  \or, 
County  Court  House],  in  the  [town]  of  ,  on  the 

day  of  5  18     ,  at  the  opening  of  the  court  [or,  at 

o'clock  in  the  noon],  or  as  ^oon  thereafter  as  counsel  can  be 
heard  [or,  if  in  the  first  district,  where  the  application  may  he 
made  to  a  judge  instead  of  to  the  court,  may  say,  to  Hon.  J.  K., 

•  As  a  general  rule,  leave  will  not         ''  Service  on  the  parties  to  the  ac- 
he granted  by  a  court  to  sue  .its  own  tion  in  which  he  was  appointed  is  not 
■receiver  in  another  tribunal,  luilessre-  required.    Potter  i>.  Bunnell,  20  Ohio 
sort  to  such  other  jurisdiction  is  neces-  St.,  150, 
sary.    Matter  of  Piatt,  41  Brwper.  Ct. 
(J.  i&  S.),  513. 
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a  judge  of  the  court  at  ,  in  ,  on  the 

day  of  ,  18     ,  at         o'clock  in  the        noon],  for 

an  order  that  the  petitioner  have  the  relief  prayed  for  therein, 
or  for  such  other  or  further  relief  as  may  be  just. 
[Bate.'] 

[Signature  and  office  address  of], 

Attorney  for  [petitioner']. 
[Address:}  To  .  ^        l^  j 


Form  No.  295. 
Order  of  reference  of  petition  for  leave  to  sne.* 

At  a  special  term  [d:c.    See  p.  283]. 


[Title  of  coMse,  or] 
In  the  Matter  of  the  Petition  of 
A.  B. 
For  Leave  to  Sue  T.  Z. 


On  reading  and  filing  the  petition  of  A.  B.   [receiver], 
verified  the  day  of  ?  18    ,  and  on  motion  of  Q.  E., 

his  attorney : 

Obdeeed,  that  it  be  referred  to  E.  S.,   counselor-at-law, 
or  ,  to  inquire   into  the  matters  set  forth  in  the 

petition,  and  report  the  facts  to  the  court,  with  his  opinion 
thereon. 

Enter,  [initials  of'ncmie  and  official  title  of  judge]. 

'  In  a  suit  for  an  infant,  by  a  next    port  whether  suit  was  for  infant's  ben- 
friend,  a  reference  was  ordered  to  re-    eflt.   Garr  «.  Drake,  2Joh7is.  Ch.,  543. 
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AETIOLE   VII. 

GUAEDIAN   AD   LITEM   FOE   PLArNTITF. 
I.   GrAKMAN  AD  LITEM  FOB.  K-AINUFF.         III.      GdaBDIAN    AD    LITEM    FOB    INFANT 

1.  Power  of  the  court.  plaintiff  under  fourteen. 

2.  Poor  infant.  Foems. 

3.  The  practice.  (300.)  Petition  by  general  guardian.or 

4.  CoUection  of  costs.  relative,  or  friend,  for  appoint- 
6.  Remedy  for  omission.  „,g„t  ^f  guardian  ad  litem. 

(301.)  Notice  to  ffuardian,  (tc,  where 
II.     Guardian    ad    litem   foe   infant  the  application  is  by  relative  or 

plaintiff  oveb  fourteen.  friend 

Forms. 
(296.)  Petition  of  infant  (of  fourteen 

or  oyer  desiring  to  sue)  for  ap-     jy_  (jp^pj^j,  ^„  „„!,  „  p^btitiok. 
pomtment  ot  guardian  ad  litem 
for  himself.  Forms. 

(297.)  Consent  of  proposed  guardian.        (302.)  Petition  of  infant  desiring  to 
(298.)  Affidavit  of  proposed  guardian  bring  partition. 

ad  litem  to  his  competency.  (303.)  Bond  of  guardian  ad  litem  for 

(299.)  Order  appointing  guardian  ad  infant  plaintiff  in  partition. 

litem  for  uifant  plaintiff. 

I.    GUARDIAN  AD  LITEM  FOR  PLAINTIFF. 

1.  Power  of  ih&  court.'] — In  the  absence  of  statute,  any 
person,  as  next  friend  of  an  infant,  might  institute  a  suit  in  its 
behalf,  subject  of  course  to  the  power  of  the  court  to  refuse  to 
entertain  it  if  not  apparently  for  the  infant's  advantage.^  The 
chief  object  of  thus  requiring  the  appearance  of  an  adult  was 
to  have  some  one  responsible  for  costs.  This  power  to  recog- 
nize a  next  friend  or  appoint  a  guardian  ad  Utem,  is  inherent  in 
the  court.' 

The  Codes  of  Procedure  require  a  guardian  ad  Utem  to  be 
appointed  in  all  cases,'  and  as  the  proceeding  is  thus  now  stat- 
utory, at  least  in  case  of  actions,  the  terms  of  the  statute 
should  be  carefully  followed.*  The  chief  object  now  is  to 
secure  intelligent  attention  to  the  infant's  interest ;  and  a  poor 

1  As  to  what  actions  may  be  by  the  infant  and  what  by  his  general  guard- 
ian, see  Segelken  v.  Meyer,  94  N.  K,  473;  Coakley  ®.  Mahar,  36  Hun,  157; 
Bule  87  of  U.  8.  Ct.  Eq.  Pr.;  N.  Y.  Code  Git.  Pro.,  §  468. 

«  Brick's  Estate,  15  Ml.  Pr.,  12. 

'  Even  his  general  guardian  cannot  institute  a  suit  in  the  infant's  name 
without  appointment  as  guardian  ad  litem.    Hoyt  v.  Hilton,  3  Edw.,  202. 

''  See,  for  instance,  Spencer  ®.  Robbins  {Ind.,  1886),  5  Northeastern  Sep., 
726,  731. 
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infant,  who  has  no  pecuniarily  responsible  friends,  may  have 
one  of  them,  notwithstanding  his  impecuniosity,  appointed 
guardian  ad  Utem  for  him  as  an  infant  plmntiff,  and  be 
all(?wed  to  sue  in  forma  pauperis;  and  the  guardian  ad  litem 
of  an  infant  defendant  incurs  no  liability  for  costs,  except  in 
case  of  misconduct.  The  appointment  is  not,  however,  a  con- 
dition of  jurisdiction ;  and  if  the  neglect  to  procure  appoint- 
ment is  not  objected  to,  judgment  will  not  be  void,  but  the 
defect  is  amendable. 

2.  Poor  infdnt.l — K  ^^^  infant  and  its  friends  are  poor  and 
irresponsible,  the  better  opinion  is  that  the  court  may  grant  leave 
to  sue  in  forma  pauperis,  and  accept  the  best  guardian  that 
can  be  had,  although  the  contrary  was  repeatedly  ruled  on 
applications  before  the  decision  in  Erickson  v.  Poey.^  The 
true  principle  is,  that  as  the  object  of  the  statutes  as  to  security 
for  costs  and  guardians  ad  litem  is  to  secure  responsibility  in 
cases  of  insolvency,  &c.,  as  the  general  rule ;  and  the  object  of 
the  statute  as  to  suing  in  forma  pauperis  is  to  create  an  excep- 
tion in  favor  of  objects  of  charity,  by  allowing  them  to  sue  on 
certificate  of  counsel  and  leave  of  court  had,  notwithstanding 
insolvency  or  poverty — the  former  statutes  may  yield  to  the 
latter,  when,  if  literally  construed,  they  would  conflict. 

3.  The  pracUoe.] — Application  to  appoint  a  guardian  ad 
litem  for  an  infant  plaintifE  must  be  made  before  commencing 
the  action.*  This  application  must  be  made  by  the  infant  if 
he  is  of  the  age  of  fourteen,  if  not,  then  by  his  general  guard- 
ian, or  some  relative  or  friend.' 

Application  is  by  petition.  It  may  be  without  notice, 
except  to  the  guardian  or  other  custodian  of  the  infant  if  a 
third  person  applies. 

'  5  Civ.  Pro,  B.,  379.    See  Chapter  on  Pbocbedings  as  to  Costs. 

'  Wilder  v.  Ember,  13  Wend.,  191.  Appoiatment  after  the  date  of  the  sum- 
mons and  of  the  verification  of  the  complaint  is  irregular.  Hill  «.  Thacter,  3 
Sow.  Pr.,  407. 

3  N.  Y.  Code  Civ.  Pro.,  S  470. 

Under  W.  Y.  Code  Civ.  Pro.,  §  473,  apply  to  the  court  in  which  the  action 
is  to  be  brought,  or  a  judge  thereof;  or,  if  in  the  Supreme  Court,  one  may 
apply  to  the  county  jndge  of  the  county  where  the  action  is  triable,  except  in 
partition,  where  id.,  §  1535,  requires  the  application  to  be  made  to  the  court. 


684  ABBOTT'S    HEW  PRACTICE. 

Application,  whether  by  the  plaintiff  or  the  defendant,  to 
appoint  a  guardian  ad  litem,  for  an  infant  defendant,  is  made 
after  commencement  of  action,  and  on  notice. 

4.  Collection  of  cosfe.J — If  the  infant's  case  is  unsuccessful, 
the  judgment  is  against  him,  including  costs  if  awarded ;  *  and 
such  costs,  if  he  was  an  infant  plaintiff,  or  if,  being  defendant, 
his  guardian  has  been  guilty  of  personal  misconduct,  may  be 
collected  of  the  guardian  by  attachment. 

5.  Remedy  for  omission.] — Where  an  infant  sues  without 
the  appointment  of  a  guardian,  the  remedy  is  to  move  before 
answering,  that  the  proceedings  be  set  aside,  or  to  plead  the 
plaintiff's  infancy  in  abatement.  A  plea  to  the  merits  alone,  is 
a  waiver  of  the  objection.' 


II.    GUAEDIAN  AD  LITEM  FOE  INFANT  PLAINTIFF  OVER 

FOUBTEEN. 

Form  No.  296. 

Petition  of  infant  (of  fourteen  or  over  desiring  to  sue)  for  appoint- 
ment of  guardian  ad  litem  for  himself. 

To  the  Court,'  [or,  To  Hon.  J.  K.,  judge  of  the 

Court, — w,  county  judge  of  county]. 

The  petition  of  A.  B.,  an  infant,  shows : 

I.  That  your  petitioner  is  an  infant  of  the  age  of  years 
on  the  day  of  last ;  and  is  [the  only  minor  child  of 
C.  B.  and  D.  B.,  who  are  both  deceased],  and  resides  with 

at  ,  and  that  he  has  no  general  guardian  appointed 

pursuant  to  law  [or  otherwise  show  what  guardianship,  whether 
in  this  or  another  State*  the  2>etitioner  has]. 

II.  [State  the  cause  of  action  iriejJy,  for  instance,  as  folr 

'  Schoen  v.  Schlessinger,  7  Abh.  N.  C. ,  399. 

'  Fellows  -D.  Niver,  18  Wend.,  663;  Ch-ah.  Pr.,  190;  Schemerhom  v.  Jen- 
kins, 7  Johm.,  873.    But  see  Mcp.  Scott,  1  Cow.,  33. 


"  If  in  partition,  or  in  any  case,  if    propriety  of  the  action  may  be  desired, 
it  be  such  that  a  reference  as  to  the    address  to  the  court. 

*  Freundu.  Washburn,  17  S-un.SiS. 
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lows ;]  That  said  0.  B.  died  on  the  day  of  j  ^^     ^ 

seized  in  fee  simple  of  certain  premises  [describing  them  irief- 
ly\,  which  were  leased  by  the  said  C.  B.  at  the  time  of  his 
death,  to  one  Y.  Z.  That  said  C.  B.,  by  his  last  will,  devised 
said  premises  to  your  petitioner  and  his  brother  E.  B  ,  in  equal 
undivided  moieties.  That  said  Y.  Z.  is  now  indebted  to  your 
petitioner  and  the  said  E.  B.  in  the  sum  of  one  hundred  dollars, 
rent  of  said  premises  accrued  since  the  death  of  C.  B.  aforesaid. 
That  your  petitioner  is  desirous  of  commencing  with  said  E.  B. 
an  action  against  Y.  Z.  for  the  recovery  of  said  rent,  and  your 
petitioner  is,  as  he  is  advised,  a  necessary  party  plaintiff  to 
such  action.  [For  other  Forms,  see  allegations  in  affidamits  in 
Chapter  Yli:\ 

III.  That  M.  N.^  [the  uncle  of  your  petitioner],  who  resides 
at  ,  in  the  county  of  ,  in  this  State,  is  worth, 
as  your  petitioner  is  informed  and  believes,  at  least  the  sum  of 

dollars,  over  and  above  all  his  just  debts  and  liabilities,  and 
is  a  competent  and  responsible  person  to  become  the  guardian 
of  your  petitioner  in  such  action,  as  more  fully  appeafs  by  the 
affidavit  of  M.  N.  hereto  annexed. 

IV.  That  no  previous  application  for  the  appointment  of  a 
guardian  ad  litem,  for  your  petitioner  has  been  made  herein 
[except,  &G?\ 

Whebefoee  your  petitioner  asks  that  JM.  N.,  or  some  other 
competent  person,  be  appointed  guardian  ad  litem,  of  your 
petitioner  to  bring  such  action  for  your  petitioner. 

\I)ate.\  [Signature.] 

[  Yerification  as  in  Form  No.  170,  p.  351.] 

Form  No.  297. 
Consent  of  proposed  guardian.' 

I  hereby  consent  to  become  the  guardian  of  A.  B.,  to  bring 
the  action  above  referred  to.  [Signature?}^ 

[Date.'] 

[Acknowledgment  as  in  Form  Wo.  l,p.  13.] 

>  Guardian  for  plaintiff  need  not  '  N.  T.  Gen.  Bule  No.  35,  of  1884. 

be  the  general  guardian  or  ofBcer  of  See,  also,  p.'  203  of  this  Volume. 

the  court  (Cook  v.  Eawdon,  6  How.  '  The  written  consent  of  the  guard- 

Pr.,  233),  but  no  one  is  to  be  appoint-  ian  (unless  he  be  the  clerk,  N.  T.  Gen. 

ed  unless  he  is  the  general  guardian  Mules  Was.  49  and  50,  of  1884)  is  an  es- 

or  fully  competent,  &c.,  &c.    Jf.  T.  sential    prerequisite  to  his    appoint. 

Gm  Bule  JSfo.  49,  of  1884.  ment  (McVickar  v.  Constable,  Sopk., 
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Form  No.  398. 
AfSdavit  of  proposed  guardian  ad  litem  to  his  competency. 

[  Yenue.] 

M.  N.,  being  duly  sworn,  says,  that  he  resides  at  No.  , 

street,  in  the  city  of  ,  and  State  of  New  Tort. 

That  he  is  an  attorney  and  counselor  of  this  court  [or,  general 
guardian  of  the  petitioner — or,  of  the  infant — above-named], 
and  is  fully  competent  to  understand  and  protect  the  rights  of 
the  infant,  and  has  no  interest  adverse  to  that  of  said  infant, 
and  is  not  connected  in  business  with  the  attorney  or  counselor 
of  the  adverse  parties,  or  of  any  of  them.  That  he  is  of  sufficient 
financial  ability  to  answer  to  the  said  infant  for  any  damage 
which  may  be  sustained  by  his  negligence  or  misconduct  in  the 
prosecution  of  the  suit,  and  is  worth  over  hundred  dollars 

over  and  above  all  his  debts  and  liabilities,  and  besides  property 
exempt  by  law  from  execution,  and  that  his  property  consists  of 
[here  specify  it  sufficiently  to  afford jproof  of  cihove  allegation'^']. 

[Jurat,']  [SignaUire.'] 


Form  No.  299. 
Order  appointing  guardian  ad  litem  for  infant  plaintiff. ' 

[N'am.e  of]  Court,  [or  if  in  partition]  At  a  Special  Term  [cfec. 

/See  f.  283]. 

In  the  Matter  of  the  Petition  of 
A.  B.,  an  infant,  for  the  Ap- 
pointment of  a   Guardian   ad 

litem. 


On  reading  and  filing  the  annexed  petition  of  A.  B.,  veri- 
fied the  day  of  ,  18  ,  for  the  appointment  of  M.  N. 
as  his  guardian  ad  litem,  and  the  consent  of  said  M.  N.,  duly 
acknowledged,  and  proof  by  affidavit  of  ,  verified  the 

103),  and  it  must  be  acknowledged.  »  As  to  effect  of  omission  to  appoint 

Cole  V.  McGarvey,   6   Oiv.  Pro.  B.,  in  partition,  see  p.  589,  note  1.    As. 

305  (holding  it  proper  to  vacate  or-  to  other  cases,  see  Corkers.  Jones,  110 

der  and  dismiss  the  action  for  neg-  U.  8.,  317;  Drischler  a.  Van  Den  Hen- 

lect).  den,  49  Super.  Ct.  (J.&S. ),  508 ;  Sims 

>  N.  Y.  Qen.  Rule  No.  49,  of  1884  v.  College  of  Dentistry,  35  Hun,  344. 
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day  of  J  18     ,  that  said  M.  N".  is  a  competent  and 

responsible  person  [and,  if  notice  to  general  guardian  was 
requisite,  add, — and  proof  of  service  of  due  notice  of  this 
motion  on  ,  the  general  guardian  of  said  A.  B., — or,  and 

after  hearing  S.  T.,  counsel  for  ,  the  general  guardian 

of  said  A.  B.],  and  on  motion  of  Q.  H.,  counsel  for  the  peti- 
tioner : 

Ordered,  that  said  M.  N.  be  and  hereby  is  appointed 
guardian  ad  litem  of  A.  B.,  infant  above-named,  and  author- 
ized to  prosecute  for  him,  as  such  guardian,  the  action  men- 
tioned in  the  annexed  petition  \jf  m  partition,  add :  on  his 
giving  bond,  according  to  law,*  in  the  penal  sum  of  dol- 

lars, or  may  state  terms  of  Bond.  See  Form  JVo.  303  (ielow) 
for  the  Bond]. 

[Bate  and  signature,  or  direction  to  enter,  as  in  Form  .No. 
88,  _2?.  291  {above).] 


m.    GUARDIAN  AD  LITEM  FOR  INFANT  PLAINTIFF  UNDER 

FOURTEEN. 

Form  No.  300. 

Petition  by  general  guardian,  or  relative,  or  friend,  for  appointment 
of  guardian  ad  litem. 

To  the  court  [or,  Hon.  J.  K.,  a  justice  of  the  court 

— or,  county  judge  of  the  county  of  ]. 

The  petition  of  G.  H.  shows : 

1.  That  your  petitioner  is  the  testamentary  guardian  of  A. 
B.,  an  infant  under  fourteen  years  of  age,  duly  appointed  by 
the  will  of  C.  B.,  his  father  [or,  is  the  general  guardian  of  A. 
B.,  an  infant  under  the  age  of  fourteen  years,  duly  appointed 
such  on  the  day  of  ,  18    ,  by  the  order  of  M.  N., 

surrc^ate  of  the  county  of  —or,  is  the  father— or  other 

relaime^—oi  A.  B.,an  infant  under  the  age  of  fourteen  years]. 

rr.  That  said  A.  B.  was  years  old  on  the  day 


1  KT.  Cade  Cw.  Pro.,  §§  1536,  813,  « If  not  by  guardian,  state  facts  as 
&c  If  more  than  one  surety  is  re-  to  guardianship.  See  Form  No.  396 
quired,  state  number.  {abom). 
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of  last,  and  resides  at  ,  with  [and  state 

jparentage  if  not  already  stated}. 

III.  \_8tate  concisely  the  cause  of  action.  See  allegations 
of  causes  of  action  in  Chaste)'  Vil]  and  your  petitioner  is 
desirous,  for  the  benefit  of  said  infant,  that  an  action  be 
brought  on  his  [or,  her]  behalf  to  recover  on  the  foregoing 
facts  I  or,  to  foreclose  said  mortgage — or  other  reUef]. 

[If  the  petitioner  seeks  appointment  of  himself,  add,  that 
your  petitioner  is  willing  to  become  the  guardian  ad  litem  of 
said  A.  B.,  and  that  your  petitioner,  adding  allegations  like 
those  of  Form  JVo.  298  (above).'] 

IV.  That  no  previous  application  for  the  appointment  of  a 
guardian  ad  litem  herein  has  been  made  [except,  c&c.'j. 

Whebefobe  your  petitioner  asks  that  he  [or,  that  F.  G., 
who  resides  at  ,  in  this  State,  and  who  is  a  competent 

and  responsible  person]  may  be  appointed  guardian  ad  Utem  of 
said  A.  B.,  to  prosecute  said  action  for  him. 

[Date.]  [Signature.] 

[  YerificaHon  as  in  Form  No.  170,  p.  351.  If  thejoroposed 
guardian  is  another  than  the  petitioner,  add  his  consent, 
as  in  Form  Wo.  297,  and  his  achnowledgment  or  proof  of 
his  signature  and  his  affidavit  of  competency,  as  in  Forms 
Wos.  1,  333  and  298.] 


Form  No.  301. 

Notice  to  guardian,  &c.,  where  the  application  is  bj  relative  or 

fciend,* 

Please  take  notice,  that  on  the  annexed  petition  [consent 
and  affidavits],  an  application  will  be  made  to  this  court  at  a 
special  term  thereof,  to  be  held  [or,  to  Mr.  Justice  J.  K.]  at 
,  on  the  day  of  ?  18     ,  at         o'clock 

in  the  noon,  for  an  order  appointing  F.  G.  guardian  ad 

litem  of  A.  B.,  infant  above-named,  and  directing  him  to 
appear  and  prosecute  the  action  referred  to  in  said  petition. 
[Date.]  [SignaUi/re.] 

[Address :]    To 

•  Under  JV.  Y.  Code  Civ.  Pro.,  %  470,  tamentary  guardian  of  the  infant,  or 
if  the  application  is  made  by  relative  if  he  has  none,  then  on  the  person 
or  friend,  serve  on  the  general  or  tes-    with  whoni  he  resides. 
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rV.    GUAKDIAK    AD    LITEM    IN    PARTITION. 

Form  No.  302. 

Petition  of  infant  desiring  to  bring  partition.' 

To  the  coiirt.^ 

The  petition  of  A.  B.,  an  infant,  shows  to  this  court :  ' 

I.  That  he  was  of  the  age  of  years  on  the  day 
of                last. 

II.  That  he  is  about  to  commence  an  action  in  this  court 
against  Y.  Z.and  others,  for  partition  of  lands,  of  which  the 
parties  are  joint-tenants  [or,  tenants  in  common],  pursuant  to 
leave  granted  by  the  surrogate  of  county,  by  an  order 
duly  made  at  ,  on  the  day  of  ,  18  ,  a  copy 
of  which  order,  and  of  the  petition  on  which  it  was  made,  is 
hereto  _  annexed  as  a  part  of  this  petition.  [If  facts  as  to 
guardianship  are  not  fully  stated  there,  state  them  here.] 

Wheeefoee  your  petitioner  asks  that  M.  N.,  his  , 

who  is  a  competent  and  responsible  person,  be  appointed  his 
guardian  ad  litem,  for  the  purposes  of  this  action. 

[Bate.]  [Signature.] 

[  Yerification,  a/nd  consent  of  gua/rdian,  and  a^damit  of 
competency,  as  in  Forms  Nos.  110,  29T  and  298,  on  ^.  351, 
585  a/nd  586  (aSowe).] 


Form  No.  303, 
Bond  of  gnardian  ad  litem  for  infant  plaintiff  in  partition.  ^ 


Know  all  men  by  these  presents,  that  we,  M.  IST.,*  of  , 

merchant,  and  E.  F.,  physician,  and  G.  H.,  merchant,  of  the 
same  place,  are  held  and  firmly  bound  unto  the  People  of  the 
State  of  New  York,^  in  the  penal  sum  of  dollars,  for 

'  Partition  cannot  be  maintained  in  '  For  the  rules  applicable  to  Bonds, 

the  name  of  an  infant,  whether  as  see  pp.  61-70  of  this  Volume, 
sole  or  co-plaintiff,  without  leave  of         ^  The  guardian  ati  ;«Y«m.  must  ioin, 

court,  and  a  purchaser  in  an  action  under  N.  T.  Code  Civ.  Pro.,  §1536; 

brought  without  leave  will  not  be  com-  but  one  surety  is  enough  in  partition, 

pelled  to  take  title.     Struppman  v.  unless  the  court  requires  more. 
Muller,  10  Abh.  N.  C,  143;  s.  c,  52  «  Under  N.    T.    Code    Civ.   Pro., 

Sow.  iV.,211.  §1536,  as  amended  in  1884,  c.  404, 

^  This  application  must  be  to  the  the  bond  of  a  guardian  ad  litem  in 

eonrt.    N.  T.  Code  Civ.  Pro.,  §  1535.  partition  must  run  to  the  peopla 


590  ABBOTT'S    NEW    PRACTICE. 

which  sum  well  and  truly  to  be  paid,  we  bind  ourselves,  our 
heirs,  executors,  administrators,  and  assigns,  jointly  and  sever- 
ally, firmly  by  these  presents.  Sealed  with  our  seals,  and  dated 
the  day  of  ,  18     . 

"Whereas,  by  an  order  duly  made  by  the  court  on  the 

day  of  ,  18     ,  at  ,  said  M.  N.  was 

appointed  guardian  ad  litem  of  A.  B.,  infant,  of  ,  to 

conduct,  on  the  part  of  said  infant,  proceedings  to  be  instituted 
on  his  behalf  [together  with  ,  co-plaintiffs],  for  a 

division  and  partition,  or  sale  of  the  real  estate  mentioned  in 
the  petition  upon  which  said  order  was  made ;  said  guardian 
being  required  to  give  the  security  hereby  given  : 

Now,  THEEEFOEE,  the  coudition  of  this  obligation  is  such 
that  if  the  said  M.  N.  shall  faithfully  discharge  the  trust 
committed  to  him  as  such  guardian,  and  render  a  just  and  true 
account  thereof  in  all  courts  and  places  when  thereunto  re- 
quired, then  this  obligation  is  to  be  void,  otherwise  to  remain 
in  full  force. 

Sealed  and  delivered  \8ignat'u/res  cmd  seals.'] 

in  presence  of 
{^Signature  of  witness']. 

[^Achnowledgment  or  proof,  and  affidavit  of  sufficiency  of 
sureties,  as  in  Forms  Ifos.  1, 2,  218  {or  219),  onjpp.  13, 14, 493 
am^d  494  (aJoue).] 


CHAPTER   III. 

^  JUDGMENT  WITHOUT  PROCESS  OR  PLEADING. 

[In  addition  to  the  modes  treated,  should  be  noted  Arbitration,  which, 
if  conducted  under  the  statute  (JT.  T.  Code  Giv.  Pro.,  §  2365,  &c.),  may 
result  in  a  judgment,  but  cannot,  however,  determine  a  claim  to  real  prop- 
erty in  fee,  or  for  life.] 

Abt.   I.  Confession  of  Jtjdsment. 

n.  Submission  of  Agreed  Statement  of  Facts. 
III.  Rbfbbehcb  of  Claim  against  Dbcbdeht. 


ARTICLE  I. 

ComFESsioN  OF  Judgment. 

1.  Power  of  the  court.  (305.)  Verification  of  confession  of 

2.  Practice  under  the  New  York  stat-  judgment. 

ute.  (306.)  Statement  of   costs   and   dis- 

5.  —  object  of  the  statement  of  facts.  bursemeuts    on    confessing 
4.  Amending.  judgment. 

6.  Verification.  f  307.)  Affidavit  to  disbursements. 

(308.)  Judgment  on  confession. 
Forms.                                                               (309.)  Confession     of     judgment. — 
(304.)  Confession     of    judgment. —                      Form  for  courts  of  Illinois. 
Form  for  New  York.  (310.) of  Pennsylvania. 

1.  Power  of  the  court."] — In  the  absence  of  "Statute,  tlie 
power  of  the  court  to  render  judgment  upon  confession  is 
deemed  to  rest  on  the  fact  that  an  action  is  brought  by  the 
issue  of  process,  and  an  appearance  and  admission  of  the  facts. 
The  common  law  forms,  of  which  illustrations  are  given  below,* 
are  framed  on  this  theory. 

A  debtor  may  confess  judgment  to  be  entered  in  a  State 
other  than  that  in  which  he  is  at  the  time  of  executing  the 
confession.* 

>  Forms  309  and  310. 

'  But  the  confession  cannot  be  used  as  such  in  both.  Manufacturers, 
&c.,  Bank  «.  Cowden,  3  Hill,  461;  and  see  The  Same  v.  St.  John,  5  id.,  497; 
and  The  Same  c.  Boyd,  3  Den.,  257. 

[591] 
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A  judgment  thus  entered  by  confession  in  one  State,  will 
sustain  an  action  in  another  State,  unless  the  proceeding 
appears  to  have  been  unsupported  by  the  law  of  the  place 
where  the  judgment  was  rendered.* 

2.  Practice  under  the  New  York  statute.] — The  New  York 
statute'  allows  a  debt,  whether  due  or  not  yet  due,'  and 
whether  absolute  or  contingent,  or  a  contingent  liability  such 
as  that  of  a  surety  or  indorser,^  or  a  debt  already  discharged  in 
bankruptcy,'  to  be  secured  by  confession  by  the  debtor.  If 
the  debt  is  joint,  one  or  more  may  confess  judgment  as  against 
themselves ;  but  the  confession  will  bind  only  those  who  join, 
and  will  not  bar  an  action  against  all. 

A  tort  is  not  the  proper  subject  of  confession  of  judgment 
under  the  New  York  statute.*  For  such  a  cause  of  action  a 
summons  should  be  issued,  and  an  offer  of  judgment  made  and 
accepted. 

The  confession  is  made  by  a  statement  of  the  facts,  and 
consent  that  judgment  be  entered,  which  miist  be  verified  by 
oath,  and  may  be  filed  at  any  time  within  three  years,  where- 
upon the  clerk  enters  judgment,  which  has  the  same  effect  as  a 
judgment  in  an  action. 

3.  —  object  of  the  statement  of  facts.] — The  object  of  the 
statement  of  the  facts  is  not  to  estop  the  debtor,  although  it  has 
this  effect,'  but  to  inform  rival  creditors  of  the  basis  of  plaint- 
iff's claim,  that  they  may  have  information  on  which  to  examine 
into  its  good  faith.* 

4.  Amending.] — If  it  be  impracticable  to  state  the  requisite 


•  Richards  ®.  Barlow  {Mass.,  1886),  1  New  Bngl.  Bep.,  577;  Rltter  v  Hoff- 
man {Eans.,  1886),  10  Pacif.  Rep.,  576. 

s  N.  T.  Code  Civ.  Pro.,  §§  1273-8. 

'  As  to  securing  future  advances,  see  Truscott  v.  King,  6  JT.  y.,  147  161 
rev'g  6  BarK,  346;  Ackerman  c.  Hunsicker,  85  N.  T.,  43;  b.  c,  39  Am  'Per> ' 
621,  reVg  21  Sun,  53.  ^'' 

*  Cook  11.  Whipple,  55  JT.  T,  150;  s.  c,  14  Am.  B.,  202. 
'  Dewey  v.  Moyer,  72  if.  Y.,  70,  affl'g  9  Sun,  473. 

« Burkham  v.  Van  Saun,  14  Abb.  Pr.,  JT.  S.,  163. 

'  Field  11.  Bland,  8  Abb.  K  C,  221;  s.  c,  81  N.T.,  239 ;  8.  P.,  Gear  v.  Par- 
ish, 5  Sow.  ( U.  8.),  168. 

8  Abb.  iT.  T.  JDig.,  Vol.  I,  p.  89,  &c. 
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details  at  the  moment,  it  may  be  better  to  enter  the  judgment 
upon  the  best  statement  that  can  be  made,  and  rely  upon 
amending  subsequently  nunc  pro  tunc,  which  the  court  have 
power  to  allow,  even  as  against  rival  creditors,'  but  not  as 
against  purchasers  in  good  faith  and  for  value.^ 

5.  Y&rification.^ — The  statutory  oath  to  the  truth  of  the 
statement  is  indispensable.'  It  better  be  taken  before  a  notary 
or  commissioner  who  is  not  the  attorney  for  either  party.* 


Form  No.  304. 
Confession  of  judgment. — Form  for  New  York. 
\N(wne  of]  Court. 


[^JVames  of  all  the],  plaintiffs, 

against 

[Barnes  of  all  the],  defendants. 


The  undersigned  Y.  Z.  [and  W.  X.]  hereby  confess  judg- 
ment in  favor  of  A.  B.  [and  0.  D.],  above-named,  for 
dollars,  and  authorize  him  and  his  [or,  them  and  their]  exec- 
utors, administrators,  or  assigns,  to  enter  judgment  therefor, 
against  me  [or,  usj  [may  add,  on  or  after  the      day  of 
18    ]. 

This  confession  of  judgment  is  for  a  debt  now  justly  due 
[or,  a  debt  justly  to  become  due]  to  the  said  plaintiff  from  me 
[or,  from  me  jointly  with  W.  X., — or,  if  a  contingent  liability, 
sa/y, — is  to  secure  the  plaintiff  against  a  liability  on  my  behalf], 

'  The  court  have  power,  either  on  motion  or  on  an  action  brought  for  the 
purpose,  to  amend  the  statement  of  facts  as  well  as  other  parts  of  the  confes- 
sion of  judgment,  and  may  do  so  after  sale  for  the  purpose  of  sustaining  the 
sale.    Union  Bank  ».  Bush,  36  K  T.,  631. 

They  may  do  so  in  order.to  preserve  a  priority  of  lien  over  subsequent  in- 
cumbrances, or  may  impose,  as  a  condition  of  allowing  the  amendment,  that 
the  lien  of  the  judgment  shall  be  subordinate  to  outstanding  incumbrances. 
The  facts  and  circumstances  of  each  case,  as  they_ arise,  should  be  considered 
in  determining  the  terms  and  conditions  upon  which  the  ajnendment  may  be 
allowed.    Symson  t.  SUheimer,  40  Hun,  116. 

'  Lea  ®.  Yates,  40  Geo.,  56. 

'  See  Veeipications,  p.  504,  note,  of  this  Volume.,. 

*  See  Affidavits,  p,  31  of  this  Volume. 
Vol.  I.— 38 
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arising  from  the  following  facts,  viz. :  [here  state  facts,  for 
instance,  thus:'\ 

\_Money  lent.']  On  or  about  the         day  of  ,  18      , 

plaintiflE  lent  to  defendant  dollars  {if  a  corporation, 

add,  borrowed  by  it  to  be  used  in  [stating  object  within  its 
business  or  special  powers],  in  cash,  which  [with  interest  there- 
on from  said  date,  amounting  in  the  whole  to  dollars] 
is  now  justly  due  from  defendant  to  plaintiff.* 

[ or  thus :]  Plaintiff  lent  to  defendant,  on  the        day 

of  >  18    ,  dollars  to  aid  in  purchasing  a  lot  in 

[designating  locaUon^]. 

[ or  thus :]  Plaintiff  lent  defendant  at  various  times, 

between  the  day  of  >  18    ,  and  the  day  of 

,  18    ,  sums  of  money  amounting  together  to 
dollars.* 

[ the  same  where  note  has  been  given.]  The  defendant 

has,  from  time  to  time,  borrowed  of  the  plaintiff  money,  and 
there  is  now  due  plaintiff  from  the  defendant  the  sum  of  fifteen 
hundred  dollars  for  cash  borrowed,  for  which  plaintiff  holds 
the  note  of  the  defendant,  bearing  date  the        day  of  , 

18    ,  and  payable  after  date.* 

[For  loan  of  credit  by  assumdng  payment.]  The  plaintiff 
assu.med  the  payment  of  the  sum  of  dollars,  at  the  Bank 

of  ,  on  the         day  of  ,18    ,  by  which  a  note  of 

dollars,  made  by  me,  payable  to  the  order  of  M.  N.,  at 
the  said  Bank,  dated  the         day  of  5  18     ,  and 

indorsed  by  the  said  M.  iJ.  and  one  O.  P.,  was  paid  and  taken 
np.° 

[ a  shorter  form.]    The  plaintiff  has  assumed  for  the 

defendant  the  payment  of  the  sum  of  dollars,  due  from 

defendant  to  M.  N.,  for  which  the  defendant  has  given  to  the 
plaintiff  a  note  made  by  said  defendant  for  dollars,  pay- 

able days  from  the        day  of  ,  18    ,* 

[JF'or  goods  sold.]  The  plaintiff,  at  various  times  in  the  years 
18  and  18  ,  sold  and  delivered  to  me  large  quantities  of 
[here  indicate  nature  of  goods,  as,  meat,  or,  cloths,  trimmings, 

'  This  form  is  sustained  by  John-  ous  payments  and  dates   if   practi- 

ston  V.  McAuslandj  9  Abb.  Pr.,  214.  cable. 

«  This  form  is  supported  by  Frost         *  Sustained  by  Ely  «.  Cook,  3  Abb. 

V.  Koon,  30  if.  Y.,  428.  Ct.  App.  Dec.,  14. 

3  This  form  is  supported  by  Frost         '  Sustained  by  Lanning  ».  Carpen- 

«.  Koon,  30  N.  T.,  438;  but  it  is  desir-  ter,  30  N.  T.,  447. 
able  to  state  the  amounts  of  the  vari-         '  Sustained  in  Ely  u.  Cook.  2  AJ)b. 

Ct.  App.  Sec,  14. 
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and  sailors'  furnishing  goods  ^],  and  upon  such  sale  there  is  now 
justly  due  to  him  therefor  a  balance  amounting  to  dol- 

lars, with  interest  thereon  from  the  day  of 

18       ,»  J  , 

\_0n  cm  account.]  The  plaintiflF  lent  moneys  [or,  sold  and 
delivered,  designating  articles]  to  me,  at  various  times  within 
the  last  years,  as  per  the  schedule  annexed,^  upon  which 

there  is  now  due  [  dollars,  with  interest  thereon  from 


the 
sum  of 


day  of 
dollars. 


18     ,  aonounting  together  to]  the  said 


[-For  ^yurchase  money  of  lands.]  On  the        day  of 
18    ,  at  ,  the  plaintiff  sold  and  conveyed  to  me  a  piece 

of  land  in  the  town  of  ,  county  of  ,  State  of 

known  as  follows :  [very  irief  description]  for  which  I  then 
promised  to  pay  him  said  dollars. 

[On  a  promissory  note.]  One  promissory  note  given  by  me 
to  said  plaintiff  [or,  to  M.  N.,  and  now  owned  by  said  plaintiff] 
on  the        day  of  j  18    ,  payable  on   ,  ,  for 

dollars,  money  lent  me  by  said  .* 


'  A  general  statement  that  it  was 
"goods,  wares,  and  merchandise" 
was  held  enough  in  Gandall  v.  Finn, 
2  Abb.  Ot.App.Bec.,  233. 

^  This  form  is  sustained  in  Neus- 
baum  «.  Keim,  24  N.  T.,  325;  Read  ». 
French,  28  N.  Y.,  285;  Schoolcraft  ®. 
Thompson,  9  Sow.  Pr.,  61;  Lyon  v. 
Sherman,  14  Abb.  Pr.,  393;  and  Mc- 
Kee  V.  Tyson,  10  Abb.  Pr.,  392.  But 
it  would  be  insufficient,  if  it  did  not 
show  within  what  period  the  goods 
were  furnished.  McKee  ».  Tyson 
(abom).  It  is  well  settled  that  a  mere 
general  statement  of  indebtedness  for 
goods  sold  is  not  sufficient,  even 
though  it  were  sufficient  to  sustain  a 
judgment  in  an  action.  Moody  v. 
Townsend,  3  Abb.  Pr.,  375.  And  it  is 
not  aided  by  alleging  an  account  be- 
tween the  parties.  Boyden  ».  John- 
son, 11  Bow.  Pr.,  503.  Upon  the 
other  hand,  it  is  not  essential  to  fur- 
nish all  the  minuteness  of  detail 
which  would  be  requisite  in  a  bill  of 
particulars.  Schoolcraft  v.  Thomp- 
son, 9  Bow.  Pr.,  61;  Davis  v.  Morris, 
31  Barb.,  152;  Hoppock  v.  Donaldson, 
13  Bow.  Pr.,  141 ;  GandaU  v.  Finn,  2 
Abb.  Ct.  App.  Dec,  232. 

Merely  saying  goods  "  furnished  " 


or  "delivered"  was  held  in  Purdy  ■». 
Upton,  10  Bow.  Pr.,  494,  to  be  insuf- 
ficient, because  the  creditors  have  a 
right  to  know  whether  defendant  took 
the  property  upon  a  contract  of  sale, 
and  became  liable  by  reason  of  that 
fact,  or  whether  he  took  it  upon  some 
other  contract  and  became  liable  upon 
some  other  fact. 

It  is  not  necessary  to  state  that  the 
price  was  not  paid,  or  that  it  is  justly 
due  or  to  become  due.  Lanning  v. 
Carpenter,  20  JT.  Y.,  447. 

'  Sustained  by  Clements  v.  Gerow, 
1  Abb.  Ct.  App.  Dec,  370,  where  it  was 
held  that  omission  to  annex  the  sche- 
dule was  not  fatal. 

.  *  Sustained  by  Lanning  v.  Carpen- 
ter, 30  N.  Y.,  447.  If  practicable, 
state  when  lent,  and  the  sum;  and  if 
for  a  specific  purpose,  state  it,  for  in- 
stance, thus:  For  money  loaned  me 
by  said  plaintifiEto  commence  business 
as  a  merchant  [or,  for  the  money  paid 
by  said  plaintiff  for  me  on  the  real  es- 
tate I  now  own  at  ,  in  the  town 
of  ],  with  dollars  inter- 
est, due  thereon  at  the  date  of  this 
judgment,  amounting  in  whole  to 
the  sum  of  dollars.  Acker  v. 
Acker,  1  Abb.  Ci.  App.  Dec,  1. 
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[- a  fuller  farm.']  On  the  day  of  s  18    ,  at 

,  I  made  and  delivered  to  the  plaintiflf  my  promissory 
note  [or,  my  acceptance  of  a  bill  of  exchange],  of  which  the 
following  is  a  copy  :  [giAje  copy,  and  state  the  indebtedness  for 
which  note  was  given,  e.  g.,  thus]  The  consideration  of  said 
note  \or,  acceptance]  was  a  loan  of  dollars  made  by  the 

plaintiff  to  me,  on  the  day  of  ,  18      ,  at  , 

which  sum  I  then  and  there  promised  to  repay,  with  interest, 
within  months  thereafter  [or,  on  demand],  and  to  secure 

the   payment  of  which  sum  said  note  [or,  acceptance]  was 
given.'' 

[On  a  hond.]  On  or  about  the        day  of  ,  18      ,  I 

gave  to  the  plaintiff  my  bond,  dated  on  that  day,  for 
dollars,  to  secure  the  balance  of  purchase-money  for  certain 
mill  property,  in  county,  town  of  ,  conveyed 

by  him  to  me.* 

[I'^or  services  of  an  attorney.]  On  or  about  the  day  of 

,  18  ,  the  plaintiff,  being  an  attorney  at  law,  was  re- 
tained by  defendant  to  sue  [or,  to  defend  a  suit  brought  by]  one 
M.  N.,  and  between  the        day  of  ,  and  the        day  of 

,  18  ,  plaintiff  rendered  professional  services  to  defend- 
ant in  said  action '  [indicating,  if  convenient,  what  Judgment 
was  recovered,  if  am,y,  and  where  docketed],  which  services 
were  reasonably  worth  dollars,  interest  whereon  to  this 

date  is  dollars. 

[For  'balance  due  on  judgment.]  There  is  a  balance  due  from 
ine  on  three  several  judgments  in  the  Supreme  Court  in  favor 
of  plaintiff  against  me,  which  judgments  were  docketed 

,  18       ,  and  were  obtained  upon  notes  discounted  by  the 
Bank,  of  county,  for  the  defendants,  and  the 

avails  paid  to  me.* 

[For  debt  not  yet  due. — As  above,  and  stating  when  to  he- 
come  due,  adding ;]  And  this  confession  of  judgment  is  made 
to  secure  the  plaintiff  in  case  of  non-payment  of  the  said  sum 
when  due.® 

'  A  confession  of  judgment  on  a  '  Sustained  by  McDowell  ».  Dan- 
promissory  note  is  not  enough  ■with-  iels,  38  Barb.,  143. 
out  stating  the  facts  constituting  its  '  Sustained  by  Stebbins  v.  East 
consideration,  and  the  consideration  Society  of  M.  E.  Church,  13  How.  Pr., 
should  be  stated,  if  practicable,  with  410. 

the  same  detail  which  would  be  desir-  *  Sustained    by   Union  Bank   v. 

able  in  case  of  a  confession  of  judg-  Bush,  36  N.  T.,  631,  633,  637. 

ment  for  the  original  consideration,  '  In  support  of  such  a  confession, 

had  no  note  been  given.    Chappel  v.  see  Truscott  «.  King,  &  N.  T.,  147; 

Chappel,   13  iV.  T.,  315;    Moody  u  Ackerman«.  Hunsicker,  85i\r,r;,43; 

Townsend,  3  Abb.  Pr.,  375.  6.  c,  39  Am.  Sep.,  621. 
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lOn  the  contingent  liability  to  an  accommodation  indorser.] 
A  note  made  by  me  for  dollars,  payable  at  the  {naming 

the  bank],  and  bearing  date  on  or  about  the        day  of 
18     ,  and  due  on  or  about  the  day  of  5 18    ,  was 

indorsed  by  the  plaintiff  before  its  maturity  for  my  benefit* 
[and  by  me  negotiated  to  M.  IS.,  of  ^]. 

[The  same— of  a  draft.]  My  draft  upon  [naming  drawees], 
of  the  city  of  ,  dated  the         day  of  ,  18       pay- 

able at  sixty  days  from  date,  for  dollars,  and  indorsed  by 

said  A.  B.  \the plaintiff ]  as  my  surety  and  for  my  benefit.' 

[ of  an  acoeptance.]  On  the        day  of  ,  18    ,  at 

,  the  plaintiff  accepted  a  bill  of  exchange  for 
dollars,  made  by  me,  dated  the         day  of  ,  18    ,  and 

payable  days  after  the  date  thereof,  to  my  order,  and 

then  and  there  delivered  said  acceptance  to  me  to  be  used  for 
my  benefit, 

[On  the        day  of  ,  18    ,  I  procured  such  acceptance 

to  be  discounted  by  one  M.  N.,  who  paid  me  the  said  sum, 
dedncting  legal  interest  thereon  for  the  time  the  said  note  then 
had  to  run.*] 

[If  confession  is  by  a  tnarried  woman.]  Said  debt  was 
contracted  by  me  for  the  benefit  of  my  separate  estate,  which 
said  estate,  consisting  of  [briefly  indicating  it],  belonged  to  me 
at  the  time  aforesaid  [or,  said  debt  was  contracted  by  me  in  the 
course  of  my  trade  or  business  of — mdlUner — which  said  trade 
or  business  was  carried  on  by  me  at  ,  at  the  times  afore- 

said, on  my  sole  and  separate  account ']. 

[I)ate.]  [Signature  of],  Defendant. 


Form  No.  805. 

Verification  of  confession  of  judgment.' 
[  Venice.'] 

y.  Z.,  being  duly  sworn,  says,  that  he  is  the  defendant 


»  This  form  is  sustained  by  Healy    on  which  a  judgment  may  be  con- 
«.  Preston,  14  How.  Pr.,  30.  fessed.    Healy  v.  Preston,  14  Sow. 


«  See  note  4  (iehw).  Pr.,  30. 

3  This  form  is  sustained  by  Dow «.         « Since  May  38,  1884,  N.  Y.  L. 

Platner,  16  N.T.,  563.  1884,  p.  465,  c.  881,  these  facts  have 

*  This  paragraph  should  be  inserted  not  been  necessary  to  sustain  a  con- 
when  the  note  has  been  in  fact  nego-  tract  with  any  person  but  tlie  hus- 
tiated.  It  is  not  necessary,  however,  band.  But  the  statute  requiring  the 
that  a  note  indorsed  for  accommoda-  statement,  N.  T.  Code  Civ.  Pro., 
tion  should  be  negotiated  for  value,  §  1373,  has  not  been  amended, 
in  order  to  create  a  contingent  liabiUty         «  "  The  statement  must  be  verified 
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makiBg  the  above  confession,  and  that  the  matters  of  fact 
therein  set  forth  are  true. 

[Jurat.^  [Signatfure.'] 


Form  No.  306. 
Statement  of  costs  and  disbursements  on  confessing  judgment. 

\_Title  as  in  Form  No.  304  (above).] 

Costs  allowed  by  §  1275  of  Code  of  Civ.  Pro.  $15-  00  . 

Clerk,  entering  judgment » 

Affidavits ' 

Transcripts  and  filing 

Postage 

Sheriff's  fees  on  execution 

Satisfaction 


Fonn  No.  307. 
Affidavit  to  disbursements. 

[Venue  is  enough  when  affidawit  is  subjoined  to  above  state- 
ment^ 

O  P.,  being  duly  sworn,  says,  he  is  [the  managing  clerk  in 
the  office  of  J  the  attorney  for  the  plaintiff  above-named  ;  and, 
that  the  disbursements  above-mentioned  have  been  made  herein, 
or  will  be  necessarily  made  or  incurred  herein,  as  he  verily 
believes. 

\Jwat^  [/Signature.] 

Form  No.  308. 
Judgment  on  confession. 

[Title  as  m  Form  No.  304  {above).] 

On  filing  the  statement  and  confession  of  Y.  Z.,  verified  the 

day  of  5 18     ,  and  on  motion  of  O.  P.,  attorney  for 

the  plaintiff,  it  is  adjudged  that  A.  B.,  the  plaintiff,  recover 

thereon,  against  T.  Z.,  dollars,  together  with  dollars 

costs  and  disbursements,  amounting  in  all  to  dollars. 

Judgment  perfected  this  day  of  ,  18     . 

[Signature  of],  Clerk. 

by  the  oath  of  the  defendant,  to  the    set  forth  are  true."    Code  Civ.  Pro., 
effect  that  the  matters  of  fact  therein    §  1274,  last  clause. 
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Form  No.  309. 
Confession  of  judgment.— Form  for  courts  of  Illinois.* 

[^Insert  in  note  or  obligation  in  the  usual  form,  the  follow- 
ing ;]  And,  to  secure  the  payment  thereof,  we  hereby  authorize, 
irrevocably,  any  attorney  of  any  court  of  record  to  appear  for 
us  in  such  court,  in  term  time  or  vacation,  at  any  time 
hereafter,''  and  confess  judgment  hereon,  without  process,  in 
favor  of  the  holder  of  this  note,  for  the  amount  as  then  unpaid 
thereon,  together  with  costs  and  %  attorney's  fees,  and  to 

waive  and  release  all  errors  which  may  intervene  in  any  such 
proceedings,  and  consent  to  immediate  execution  upon  such 
judgment,  hereby  ratifying  and  confirming  all  that  said  attor- 
ney may  do  by  virtue  thereof. 

,  [^Signatures  and  seals.] 

Form  No.  310, 
Confession  of  judgment. — Form  for  courts  of  Pennsylvania.' 

[Insert  in  bond  or  obligation,  in  usual  form,  the  following 
stipulation  .•]  And  we  [naming  obligor^  do  hereby  confess 
judgment  for  the  above-named  sum,  without  stay  of  execution, 
waiving  the  three  hundred  dollars  exemption  law,  waiving 
inquisition,  with  confession  of  condemnation  on  real  estate. 

[Signatures  and  seals^\ 

1  Stistained  by  Richards  t.  Barlow  the  judgment  was  opened  to  permit 
(Jf(M«.,  1886),  1  New  England  Sep.,  the  Statute  of  Limitations  to  be plead- 
577;  Keith  u.  Kellogg,  97  III.,  147.  ed. 

2  Under  this,  judgment  may  be  The  prothonotary  in  Pennsylvania 
confessed  on  the  same  day  the  power  enters  judgment  on  the  production  to 
of  attorney  is  executed.  Thomas  ».  him  of  any  writing  in  which  judgment 
Mueller,  106  111.,  36.  is  confessed,  or  an  attorney  is  author- 

'  Sustained  in  Eitter  ■».  Hoffman  ized  to  confess  judgment.    Such  war- 

(Kans.,  1886),  10  Pae.  Rep.,  576,  and  rant  need  not  be  under  seal.   Anattor- 

cases  cited-  s.  p..  Herman  «.  Rinker,  ney  is  not  required.   Story's  Legal  Big., 

106  Penn.  St.,  131,  where,  however,  541,  citing  Act  34th  Feb.,  1806, 
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AETICLE    II. 

Submission  o:^  Ageeed  Statembnt  of  Facts. 

1.  Power  of  the  court.  10.  Amending. 

2.  Reasona  affecting  election. 

3.  Submission  pending  an  action.  Forms. 

4.  Parties.  (311.)  Statement  of  facts  agreed  for 

5.  The  statement,— facts.  submission. 

6.  —  of  actionable  controversy.  (312.)  Verification  of   agreed  state- 
1.  Verification.  ment  of  facts. 

8.  The  practice.  (313.)  Judgment  on  agreed  statement 

9.  The  judgment.  of  facts. 

1.  Power  of  the  court.'] — A  court  of  general  jurisdiction 
has  power,  in  any  case  of  whicli  it  might  take  cognizance  upon 
compulsory  process,  to  act  upon  a  voluntary  appearance  and 
admission  of  facts  by  the  parties  if  they  are  of  full  age  and 
competency.  The  provisions  of  the  statutes  regulate  the  exer- 
cise of  this  power ;  but  even  where  such  statutes  designate  the 
proceeding  as  not  being  an  action,  as  the  former  New  York 
Code  did,*  the  court  have  power  to  treat  it  as  an  action,  and  an 
appellate  court  may  review  the  judgment  accordingly ;  and  it 
is  the  better  opinion  that  it  should  be  regarded  as  an  action  so 
far  as  concerns  the  proceedings  to  reach  a  judgment  on  the 
facts  presented,  and  the  enforcement  or  review  of  the  judg- 
ment.'' 

2.  JReasons  affecting  dection.] — By  such  a  submission  the 
parties  go  direct  to  the  general  term  of  the  court  in  the  first 
instance ;  but  they  waive  the  right  to  any  attachment,  arrest  or 
injunction ;  and  to  any  further  proofs,  or  a  reference ;  the  right 
of  amendment  is  not  so  freely  allowed  as  in  an  adversary 
action  ;  and  the  costs  are  always  discretionary,  and  not  allowa- 
ble' for  any  proceedings  before  notice   of  trial.^    In  other 

>  W.  Y.  Code  Pro.,  §  373,  superseded  by  Code  Civ.  Pro.,  §  1279,  &c. 

'  Aldrioh  v.  Mtna,  Company,  8  Wall.,  491  (where  it  was  held  that  although 
designated  by  the  Code  as  a  submission  without  action,  the  proceeding,  though 
without  any  compulsory  process,  is,  when  once  set  in  motion,  for  all  purposes 
of  determination  and  review  an  action  or  suit,  and  is  so  treated). 

Compare,  however,  Lang  v.  Ropke,  1  Duer,  701  (where  stress  was  laid  on 
the  fact  that  the  proceeding  was  not  then  an  action). 

« m  Y.  Code  Civ.  Pro.,  ^  1381. 
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respects,  all  proceedings  proper  in  actions  for  the  same  relief 
are  available.^ 

3.  Submission  pending  an  action.] — If  the  parties  thus 
submit  the  controversy  in  a  pending  action,  the  court  may 
render  judgment;  but  meanwhile  the  submission  should  be 
deemed  to  work  a  discontinuance  of  the  action  if  it  be  in 
another  court ;  and  if  both  proceedings  are  in  the  same  court, 
the  submission  is  a  suspension  of  the  action,^  and  judgment  on 
the  submission  will  work  a  discontinuance  of  the  action.  In 
either  case  judgment  on  the  submission  will  bar  further  pro- 
ceedings in  the  action. 

4.  I'arties.] — All  persons  whose  presence  would  be  neces- 
sary as  parties  in  an  action  for  the  same  purpose  must  join  in 
the  agreement  of  submission.^  If  any  are  not  competent,  it 
precludes  submission.* 

A  public  officer,  or  receiver,  or  trustee,  since  he  has  to  some 
extent  power  to  admit  facts  for  the  purposes  of  trial,  has  to  the 
same  extent  power  to  agree  on  a  case;'  but  a  trustee  may  wisely 
ask  leave,  either  in  the  submission,  or  previous  to  filing  it ;  un- 
less the  certainty  of  the  facts — as  in  ease  of  submission  of  the 
construction  of  a  will — renders  it  superfluous  to  do  so. 

5.  The  statement,— fads.] — The  parties  must  agree  on 
the  facts ;  it  is  not  enough  to  agree  on  the  evidence.^    On  the 

1  i\r.  T.  Code  Civ.  Pro.,  §  1280.  As  to  new  trial  in  ejectment,  compare 
Lang  V.  Ropke,  1  Duer,  701,  with  id.,  §§  1534-1536.  ' 

^  Bietum  in  Van  Sickle  «.  Van  Siclde,  8  How.  Pr.,  365. 

^  Kennedy  v.  Mayor,  &c.,  of  N.  Y.,  79  N.  T.,  361  (reversing  judgment  and 
dismissing  proceedings,  because,  in  a  controversy  between  the  city  and  one  of 
two  claimants  to  the  salary  of  the  same  office,  the  other  claimant  did  not  join). 

So  in  City  of  Buffalo  ®.  Mackay,  15  Hun,  304,  where  the  right  to  the  sal- 
ary depended  on  the  present  title  to  the  office,  the  proceedings  were  dismissed 
because  the  people  were  not  a  party,  but  the  court  in  an  advisory  way  ex- 
pressed its  opinion  on  the  rights  of  the  claimant  before  it. 

s.  p.,  Union  Natl.  Bank  v.  Kupper,  63  N.  71,617.  (Construction  of  a  will.) 

*  See  paragraph  1,  p.  600  {above). 

*  In  Waring  v.  O'Neill,  15  Hun,  105,  the  court  noticed  this  question,  but  aa 
it  was  not  raised  by  either  party,  decided  the  case  without  determining  the 
point. 

«  Suydam  ».  "Williamson,  30  Hoto.  U.  8.,  427;  Clark  «.  Wise,  46  N.  7.,  613 
(rev'g  57  Ba/rb.,  416,  and  dismissing  the  proceedings,  because  the  submission, 
which  was  of  the  question  whether  a  conveyance  was  fraudulent  as  against 
creditors,  did  not  agree  on  the  intent  with  which  it  was  made,  but  left  that  to 
be  inferred  from  the  circumstances  agreed  on,  the  case  being  one  in  which  the 
statute  makes  intent  a  question  of  fact). 
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other  hand,  however,  a  statement,  though  involving  a  conclu- 
sion of  law,  may  be  held  conclusive  on  the  party  as  limiting 
the  facts  agreed  on,^  It  must  not  provide  for  any  judgment 
different  from  what  the  law  would  pronounce  on  the  facts,  but 
must  leave  the  court  free  to  award  whatever  judgment  is 
proper.''  Hence  the  old  form  of  stating  facts  and  propounding 
questions,  with  a  stipulation  for  judgment  to  one  effect  or 
another,  according  as  the  questions  may  be  answered,  is  not  now 
appropriate.'  It  may,  however,  state  what  relief  each  party 
demands.  If  it  fails  to  do  so,  and  merely  propounds  questions 
to  be  answered,  it  may  be  dismissed.* 

6.  —  of  actionable  controversy.'] — It  is  not  enough  to  state 
a  controversy,  but  the  submission  must  show  a  cause  of  action, 
that  is  to  say,  a  difference  of  such  a  nature  and  so  asserted  that 
an  action  would  lie  at  once.'  Hence  all  formalities  of  demand, 
&c.,  which  would  be  necessary  before  suit,  must  be  included  in 
the  statement. 

7.  Verification.] — The  statutory  affidavit  verifying  the  state- 
ment is  essential.® 

'  Fearing  e.  Irwin,  55  N.  Y.,  486  (affl'g  4  Baly,  3P5,  where  a  statement  in 
the  suhmission  that  when  said  highway  shall  have  been  dosed  bylaw  the  title 
will  revert  to  A.,  was  held  to  be,  for  the  purposes  of  the  submission,  an  agree- 
ment on  a  fact,  and  to  leave  only  the  queption  whether  the  other  facts  consti- 
tuted a  closing  by  law). 

=  Wood  1}.  Squires,  60  N.  T.,  191,  rev'g  1  Hun,  481;  s.  c,  3  &iipm.  Ct.  (T. 
&  O.),  468,  and  dismissing  proceedings,  because,  on  facts  which  would  call  for 
specific  performance,  it  was  agreed  that  judgment  for  difEerent  relief  should 
be  rendered  instead. 

McKethan  v.  Ray,  71  W.  C,  165;  Wood  v.  Squires  {above). 

Under  the  English  practice,  and  perhaps  elsewhere,  the  agreement  may 
provide  for  ascertaining  the  siun  recoverable,  if  any,  by  specifying  it,  or  by 
authorizing  the  court  to  ascertain  it,  or  direct  in  what  manner,  as  by  reference 
or  otherwise,  it  shall  be  ascertained. 

Under  2f.  Y.  Code  Cm.  Pro.,%  1228,  as  the  agreement  may  fix  the  amount 
of  debt  or  damages  as  a  matter  of  fact,  subject  to  the  determination  of  all 
questions  of  law,  it  is  unnecessary  to  stipulate  for  a  reference  or  a  writ  of  in- 
quiry. 

■*  Wood  ».  Squires  (above);  Williams  «.  City  of  Rochester,  2  Lans.,  169. 

"People*.  Mutual  Endowment,  &c.,  Assoc,  of  Bath,  92  iV.  F.,  622.  Here 
the  statement  was  that  the  corporation  defendant  had  issued  certain  certifi- 
cates, and  the  plaintiff  insisted  that  they  had  no  right  to  do  so.  Seld,  that  as 
there  was  no  statement  that  the  defendant  asserted  such  right  at  the  time  the 
submission  was  made,  or  did  not  yield  to  the  claim  of  the  plaintiffs,  the  ques- 
tion, so  far  as  appeared,  might  be  a  mere  abstract  one  not  involving  any 
actual  difference  or  controversy. 

«  Keeline  v.  City  of  Council  Bluffs,  62  Iowa,  450;  s.  c,  17  Nwthw.  Bep.. 
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Verification  by  an  individual  party  is  desirable.  If  the 
case  is  between  corporations,  an  officer  who  might  verify  a 
complaint  may  verify  here  as  a  party. 

If  there  is  a  natural  person  capable  of  verifying  as  a  party, 
verification  by  attorney  is  not  allowable.^ 

8.  The  jpraGtice.} — The  submission  is  an  enumerated  mo- 
tion.^ 

The  submission,  acknowledgment  or  proof,  and  affidavit,  if 
for  the  general  term,  are  to  be  printed  and  served,  as  also 
printed  points,^  and  the  cause  is  to  be  put  on  the  calendar. 

9.  The  judgment.'] — The  court  should  grant  whatever  relief 
is  appropriate,  whether  legal  or  equitable  ;  ^  but  no  injunction. 

Under  the  New  York  statute  ^  the  court  has  power  to  make 
a  computation,  or  direct  a  reference  or  writ  of  inquiry  to 
enable  it  to  carry  the  judgment  into  effect,  though  it  will  not 
do  so  for  the  purpose  of  ascertaining  any  fact  necessary  to 
enable  it  to  render  a  final  and  effective  judgment,  for  all  such 
facts  should  be  stated  in  the  submission. 

Costs  are  discretionary.^    A  trial  fee  is  taxable.' 

10.  Arnending.] — The  court  have  power  to  allow  the  filing 
of  an  additional  statement  or  amended  statement  which  the 

668.  The  court  say:  "  The  object  of  the  statute  is  to  withhold  from  the  con- 
sideration of  the  courts  all  cases  wherein  real  interests  .of  parties  are  not  af- 
fected, and  to  prevent  decisions  being  demanded  where  there  are  no  conflict- 
ing rights  and  claims.  Did  not  the  statute  so  provide,  decisions  could  be  ob- 
tained by  parties  whose  interests  are  one  way,  which  would  be  sought  without 
the  good-faith  contest  necessary  to  a  correct  decision  of  all  questions  of  law 
and  fact;  and  parties  might  obtain  decisions  upon  questions  of  law  and  fact 
from  motives  of  mere  curiosity,  where  no  real  conflicting  interests  exist  be- 
tween them." 

1  Bloomfield  v.  Ketcham,  95  N.  Y.,  657;  s.  c,  more  fully,  5  Civ.  Pro.  B. 
(Browne),  407. 

2  See  p.  104  of  this  Volume. 

3  Id.,  and  N.  T.  Gen.  Rules,  No.  41,  of  1884. 
^  Graves  «.  BrinkerhofE,  4  Hun,  305. 

'  N.  T.  Code  Oiv.  Pro.,  §  1215,  made  applicable  by  §  1223,  and  last  clause 
of  §  1280. 

«  The  shares  of  beneficiaries,  not  parties  to  a  submission  of  a  controversy 
as  to  the  construction  of  a  will  or  trust,  should  not  be  made  to  contribute. 
House  «.  Raymond,  3  Hun,  44;  s.  c,  5  8upm.  Gt.  (T.  &  C),  248. 

'  Neilson  «.  Mutual  Ins.  Co.,  3  Buer.  683. 
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parties  have  agreed  upon,^  or  to  allow  the  submission  to  be 
revoked  or  withdrawn  by  either  party  if  it  be  shown  that  an 
erroneous  admission  has  been  inadvertently  made,  and  satisfac- 
tory excuse  be  substantiated.^  In  such  case,  however,  the  fact 
that  the  party  has  once  made  such  admission  will  be  competent 
evidence  against  him  in  other  litigation,  subject,  however,  to 
explanation  by  him,''  unless  the  agreement  of  submission  ex- 
pressly confines  the  admission  to  the  purposes  of  the  agreement. 
But  the  court  have  not  power  to  modify  the  agreement, 
either  by  allowing  an  allegation  to  be  inserted  or  to  be  with- 
drawn, without  consent  of  both  parties.* 


Form  No,  311- 
Statement  of  facts  agreed  for  submission. ' 
\Na/me  of^  Court  ^  \cmd^  if  Sujoreme  Court,  the  county]. 


[Wames  of  alP  the]  plaintiffs 

against 

[Names  of  aW  the]  defendants. 


Submission  of  Contro- 
versy on  Agreed  Facts. 


The  above-named  parties  hereby  agree  upon  the  following 

•  N.  T.  Code  Civ.  Pro.,  %  1281;  and  this  power  exists  independent  of  the 
statute. 

2  A  stricter  rule  was  laid  down  in  Lang  ii.  Ropke,  1  Buer,  701,  where  it  was 
said  hy  high  authority  that  an  action  for  relief  was  necessary.  But  this  is  dis- 
cretionary. See  Union  Bank  r.  Bush,  36  N.  Y.,  631,  636,  where,  on  the  ques- 
tion of  amending  a  confession  of  judgment,  the  court  well  say:  "  A  motion 
is  only  a  summary  appeal  to  the  equitable  powers  of  the  court,  and  is  every- 
where treated  as  a  summary  and  simple  substitute  for  an  action  in  equity  " 
[citing  Chichester  v.  Cande,  3  Cow.,  39,  note\ ;  and  see  pp.  109-113  of  this  Vol- 
ume. 

'  Abbott's  Brief  for  Ciml  Jury  Trial,  65,  paragraphs  3,  4,  and  cases  cited. 

<  Fearing  v.  Irwin,  5  Baly,  383. 


^  See,  generally,  paragraphs  1-10,         '  Any  court  of  record  that  would 
pp.  600-603  (above),  for  the  principles    have  jurisdiction  of  an  action, 
relating  to  such  a  submission.  '  AH  must  be  named.     Dickenson 

V.  Dickey,  KJS'.r,,  603. 
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facts  to  be  submitted  to  tbe  court  for  the  determination  of 
their  cpntroversy  thereon  :  \state  facts  ^  as  in  a  complaint?^ 

This  submission  is  to  be  filed  with  the  county  clerk  of 
county.^ 

None  of  the  admissions  herein  contained  are  in  anywise  to 
affect  either  party,  or  be  regarded  as  made,  except  for  the 
-  purpose  of  this  submission  of  this  controversy  upon  the  fore- 
going statement.^ 

Plaintiff  demands  judgment*  that  [cfec],  with  costs. 

Defendant  demands  judgment  that  \_<&o.\  with  costs. 

\I)ate.'\  [Signatures  of  all pa/rties.] 

{Acknowledgment  as  in  Form  JVo.  1,  p.  13,  or  proof  as  in 
Form  No.  2,  p.  14.] 


Form  No.  312. 
Verification  of  agreed  statement  of  facts.' 

[  Venue.] 

A.  B.  and  T.  Z.,  being  duly  severally  sworn,  say,  each  for 
himself,  that  the  controversy  mentioned  in  the  foregoing  case 
is  real,  and  the  submission  is  made  in  good  faith  to  determine 
the  rights  of  the  parties. 

{Juratl  [Signatures.] 

Form  No.  313. 
Judgment  on  agreed  statement  of  facts." 

At  a  General  Term 
[Title  of  the  cause.]  [c&o.    See  p.  283]. 

A  case  agreed  between  the  parties  above-named,  verified 
the  day  of  >  18     ,  having  been  submitted  to  this 

court,  now,  after  hearing  M.  N.  for  the  said  A.  B.,  and  O,  P. 
for  the  said  T.  Z.,  and  due  deliberation  having  been  had  there- 
on, and  on  motion  of  M.  N.  [or,  O.  P.],  attorney  for  said  A.  B. 
[or,  T.  Z.], 

It  is  ADJUDGED  [state  relief  granted  as  in  other  judgments]. 

1  See  paragraphs  5  and  6,  pp:  601,  qualiflcation,  see   STrpULATiosr  and 
602  {above).  Trial. 

2  This  is  not  necessary;  but  if  the  ^  See  paragraphs  5  and  9,  pp.  601, 
clerk's  office  is  not  indicated  in  a  Su-  603,  (above). 

preme  Court  submission,  the  paper         '  See  paragraph  7,  p.  603  {above). 

may  be  filed  in  any  county.    iV.  T.  As  the  verification  is  subjoined  to  the 

Code  Giv.  Pro.,  8  1380.  case,  no  separate  title  is  necessary. 
»  Tor  the  advantages  of  such  a         «  See  paragraph  9,  p.  603  {oihom). 
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AETICLE     III. 

Eefeeence  of  Claim  against  Decedent. 

1.  Nature  of  proceeding.  (315.)  Approval  of  the  surrogate,  to 

2.  The  practice.  te  indorsed. 

(316.)  Order  of   reference  of   claim 
FoEMS.  against  decedent. 

(314.)  Agreement      to    refer    claim        (317.)  Report  of  referee    on    claim 
against  executors  and    ad-  against  decedent, 

ministrators.  (318.)  Judgment     on     reference     of 

claim  against  decedent. 

1.  Nature  of  the  proceeMng.'] — The  affidavit  to  claim  and 
the  offer  to  refer  have  been  already  stated.^  The  reference  is  a 
special  statutory  proceeding,  and  the  statute  is  to  be  strictly 
pursued. 

2.  Ths  pracUoe.] — Under  the  New  York  statute  ^  the  court 
and  the  referee  respectively  have  in  general  the  same  power  as 
in  actions,  except  that  it  is  not  the  practice  to  amend  the  claims 
as  pleadings  are  amended,  and  whatever  order  is  taken  in  the 
proceedings  should  be  a  court  order  or  an  order  of  the  referee, 
not  a  judge's  order  ;  and  if  a  court  subpoena  is  taken  out,  it  is 
well  to  take  also  the  referee's  signature  to  it. 


Form  No.  314. 

Agreement  to  refer  claim  agaiust  executors  and  administrators. 

Whereas  A.  B.  has  presented  a  claim  to  T.  Z.,  as  executor 
of  the  will  [or,  administrator  of  the  estate — or,  administrator 
with  the  will  annexed]  of  M.  'N.,  late  of  ,  deceased, 

which  claim  is  stated  as  follows :  [setting  forth  the  cause  of 
action  as  in  a  complaint — or,  a  copy  of  which  claim  is  hereto 
annexed.'] 

'  Pp.  533-525  of  this  Volume. 

«  2  iV.  r.  B.  8.,  p.  88,  §§  36,  37,  &c. 


s  The  agreement   to  refer  serves  this  purpose.    Woodin  «.  Bagley,  13 

the  purpose  upon  the  reference,  of  the  Wend.,  452 ;  Townsend  v.  The  N.  T. 

complaint  in  an  action,  and  must  state  Life  Ins.  Co.,  4   Oit>.  Pro.  R.,  398; 

the  cause  of  action  sufficiently  for  mem.  b.  c,  94  iV.  F.,  656. 
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^     And  whereas  said  executor  [or,  administrator]  doubts  the 
justice  of  such  elaim,^ 

It  IS  now  AGREED  between  A.  B.  and  said  executor  [or 
administrator]  to  refer  ^  the  matter  in  controversy  to  [names 
and  residences  of  one  or  three  referees],  as  referees  [or,  as  sole  ^ 
referee,— 07-,  to  a  referee  to  be  appointed  by  the  surrogate  of 
county*],  to  hear  and  determine  the  same  according 
to  the  statute. 

[M(Mf  add  stipulations,  if  desired,  as  to  place  of  hearmg, ' 
the  talcing  of  testimon/y,^  c&c] 

[DateJ]  [Signatures.] 

Form  No.  315. 

Approval  of  the  surrogate,  to  be  indorsed. 
[  Venue.] 

The  surrogate  of  the  county  of  hereby  approves 

of  the  person[s]  within  named  [or,  appoints  ]  as 

referee[s]  under  the  within  agreement. 

[Date.]  [Signature], 

Surrogate. 

Form  No.  316. 

Order  of  reference  of  claim  against  decedent.' 

[^Title  of  court  and  cause.] 

Upon  reading  and  filing  the  foregoing  agreement  between 

1  The  defenses  which  the  executor  s  3  iV.  F.  B.  8.,  88,  §  36,  A  sole  ref- 
er administrator  relies  on  need  not  be  eree  must  be  an  attorney.     N.  T.  Oen. 
set  up  in  the   agreement   to   refer.  Rules,  No.  80,  of  1884.  For  other  quali- 
Tracy  «.  Suydam,  30  Barb.,  110 ;  Con-  fications,  see  Rbfekence. 
verse  ».  Miner,  31  Hun,  367,  373.  *  Held,  in  Tilney  «.  Clendenning, 

Although  he  can  avail  himself  of  1  Bern,.,  313,  that  the  surrogate  cannot 

a  set-off  or  counter-claim  to  the  extent  select  the  referee  where  the  parties 

necessary  to  extinguish  the  demand  have  not  agreed  on  one,  unless  they 

of  the  claimant,  he  cannot  in  such  a  have  agreed  to  accept  such  as  be  may 

reference  obtain  an  affirmative  judg-  select. 

ment  on  his  counter-claim;  and  the  ^  Depositions  may  be  taken  as  in 

safer  course  is  to  commence  an  action  an  action.    Paddock  v.  Kirkham,  103 

on  the  counter-claim,  and  stay  or  en-  W.  T.,  597. 

join   proceedings    on   the   reference  The  rules  of  evidence  and  the  bur- 

until  the  determination  of  such  action,  den  of  proof  are  the  same  as  in  an  ac- 

Mowry  ».  Peet,  88  JT.  Y.,  453.  tion.     Skidmore  ».  Post,  33  Hun,  54. 

^  An  agreement  "  to  submit "  &c.,  '  This  order  should  be  entered  in 

to  the   "award"  of  others,  was  held  the  office  of  the  clerk  of  the  Supreme 

not  a  reference    under  the   statute.  Court  in  the  county  in  which  the  par- 

Akely  v.  Akely,  17  Mow.  JPr.,  31.  ties  or  either  of  them  reside,    iilt.  T. 


608  ABBOTT'S  NEW  PEACTICE. 

A.  B.  and  T.  Z.,  executor  of  the  will  [or,  administrator  of  the 
estate — or,  administrator  with  the  will  annexed]  of  M.  N.,  to 
refer  the  matter  in  controversy  between  them  in  respect  to  the 
estate  of  the  said  M.  N.,  and  the  approval  by  the  surrogate  of 
the  referee  [or,  referees]  therein  named ;  now,  on  motion  of  O. 
P.,  attorney  for  said  A.  B.  [or,  Y.  Z.], 

Oedeeed,  that  the  matter  in  controversy  set  forth  in  that 
agreement  [or,  in  the  statement  of  the  claim  hereto  annexed]  be 
referred  to  [names  and  residences  of  referees],  to  hear  and 
determine  the  same.  [Add  clauses  sUpulated  for,  as  to  place 
of  hearing,  notice,  evidence,  c&c,  if  ani/.] 

[Date.']  [Signature], 

Clerk  of  the  county  of 

Form    No.  317. 
Report  of  referee  on  claim  against  decedent. 

[Title  of  court  a/nd  cause.] 

To  the  Court. 

The  undersigned,  appointed  by  this  court  a  referee  to  hear 
and  determine  the  claim  of  A.  B.  against  the  estate  of  M.  'N., 
deceased,  and  the  offsets  thereto,  by  order  dated  , 

having  taken  the  oath  of  oflSce  hereto  annexed,  and  considered 
the  allegations  and  proofs  of  the  parties,  and  having  heard  J. 
O.  H.,  Esq.,  for  the  claimant,  and  W.  W.  G.,  Esq.,  for  the 
executors  [or,  administrators],  reports  to  the  court  as  follows : 
[insert  jmdi/ngs  of  fact  a/nd  conclusions  of  law,  with  direction 
as  to  judgment,  and  as  to  costs,  as  in  an  action.] 

[Date.]  [Signature], 

Eeferee.  , 

Form  No.  318. 
Judgment  on  reference  of  claim  against  decedent. 

\_Title  of  court  a/nd  ca/mse.] 

The  claim  of  the  above-named  A.  B.  against  the  estate  of 


iJ.  B.,  88,  §  38,  as  amended  by  L.  the  statute,  see  Biimett  ■».  Gould  37 

1859,  p.  569,  c.  261.    It  is  in  effect  a  Run,  366. 

court  order,  though,  imder  the  stat-         The  order  and  subsequent  proceed- 

ute,   entered  by  the  clerk.     If  the  ings  may  be  entitled  in  an  action,  for 

agreement  to  refer  is  not  filed  and  an  they  may-in  general  be  conducted  as 

order  of  reference  entered,  the  court  such.   2  iV.  Y.  M.  8.,  89,  §  37;  Paddock 

does   not   become  possessed  of   the  s.  Kirkham,  102  JV;  F.,  597.    But  they 

cause.     Oomstock  «.  Olmstead,  6  Sow.  are  nevertheless  special  rtroceedings. 

Pr.,  77.     And  as  to  the  effect  of  faU-  (Id.,  and  cas.  cit.)    And  reviewed  as 

ure  to  fully  comply  with  provisions  of  such.    Denise  v.  Denise,  41  Hun  9  • 

Koe  V.  Boyle,  81  J!f.  Y.,  305. 
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M.  N.,  deceased,  having  been  duly  presented  to  the  above-named 
Y.  Z.,  her  executor,  and  the  same  having  been  disputed  and 
rejected  by  him,  and  by  consent  of  the  parties,  and  with  the 
approval  of  the  surrogate,  the  same  having  been  referred  to  A. 
A.  R.,  Esq.,  as  sole  referee,  to  hear  and  determine  the  matters 
in  controversy,  pursuant  to  the  statute,  and  he  having  made  his 
report  thereon,  now,  after  reading  and  filing  said  report,  the 
findings  requested  by  the  [executor],  and  the  exceptions  of  said 
[executor]  to  the  report,  and  the  referee's  refusals  to  find,  and 
after  hearing  J.  O.  H.,  of  counsel  for  said  claimant,  in  support 
of  his  motion  to  confirm  the  referee's  report,  and  W.  W.  Q., 
Esq.,  as  counsel  for  said  executor  in  opposition  thereto,  and  on 
motion  of  F.,  H.  &  S,,  attorneys  for  said  claimant, 

Oedeeed,  tbat  said  report  be,  and  the  same  hereby  is  con- 
firmed 

And  it  is  adjudged,  that  tbe  said  A.  B.  do  recover  of  the 
said  Y.  Z.,  as  executor  under  the  last  will  and  testament  of  the 
said  M.  N.,  deceased,  the  sum  of  dollars  so  found  due 

by  the  referee,  as  appears  by  his  report,  and  also  dollars 

interest  thereon  to  the  date  of  said  report,  and  dollars 

interest  thereon  from  said  date  to  the  date  of  this  judgment, 
and  dollars  for  costs,  including  referee's  fees  and  other 

disbursements,^  amounting  in  the  whole  to  dollars,  to 

be  levied  and  collected  of  the  goods,  chattels,  and  credits  of 
said  M.  N.,  deceased. 

{Renied/y  to  review  is  as  m,  a  special  proceeding,  not  as  in 
an  actiony\ 

Miller  v.  MiUer,  33  Hun,  481. 
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CHAPTER    IV. 

PLAINTIFF'S  PKOCEEDINGS  RELATING  TO  JURISDICTION. 

Aet,      I.  Summons  and  notices  connected  therewith. 
II.  Personal  service  and  proof  thereof. 
in.  Substituted  service  within  the  jurisdiction. 
IV.  Service  by  publication  and  mailing. 
V.  Examination  or  discovert  to  ascertain  unknown  or  addi- 
tional DEFENDANTS. 

VI.  Amending;  and  bringing  in  unknown  or  additional  de- 
fendants. 
VII.  Removal  of  cause  at  plaintiff's  instance. 


AETICLE    I. 

Summons  ah=&  ISTotices   Connected   Theeewtth. 

1.  General  object  and  contents.  13.'  Defects  in  summons. 

2.  Parties'  true  names  needed!  14.  Waiver. 

3.  —  abbreviations  and  initials.  Fokms. 

4.  — reputed  name.  (319.)  Summons. 

6.  — married  woman.  (320.)  Notice  served  with  summons 

6.  —  official  or  special  capacity.  when     complaint      is      not 

1.  —  unknown  names.  served,  in  action  for  money 

8.  —  unknown  persons.  demand  on  contract. 

9.  —  partnership.  (321.)  Indorsement  on  copy  summons 

10.  —  corporation.  for  penalty  served  without 

11.  —  association  or  joint-stock  com-  complaint. 

pany.  (322.)  Notice  of  object  of  action  and 

12.  Mode  of  objecting  to  error  in  name.  no  personal  claim. 

1.  General  object  and  contents.] — The  object  of  the  sum- 
mons, like  that  of  the  writ  at  common  law  and  the  subpoena  in 
equity,  is  to  give  each  defendant  unmistakable  notice  that  he 
is  sued,  and  how. 

The  purposes  of  justice  require  that  it  should  intelligibly 
inform  him  of  the  court  where  trial  is  to  be  had,  of  the  names 
[610] 
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of  those  who  sue  him,  and  of  those  who  are  sued  with  him,' 
inform  him  or  give  him  the  means  of  information  as  to  the 
nature  of  the  charge,  and  of  what  he  must  do,  and  witliin  what 
time,  to  avoid  a  default ;  and  warn  him  that  judgment  will  go 
against  him  if  he  makes  default.  Lastly,  this  notice  must  be 
authenticated  by  a  proper  signature. 

These  general  requisites  are  common  to  all  process  for  the 
commencement  of  an  action ;  and  the  courts  enforce  with 
strictness  a  substantial  fulfillment  of  them, 

2.  Parties'  true  ncrnies  needed.'] — h,s  the  object  of  suing  is 
to  get  a  judgment  such  as  will  unquestionably  bind  defendant 
and  his  property,  it  is  important  that  whatever  doubt  there 
may  be  about  the  true  name  of  a  party  should  be  discovered 
and  removed  as  soon  as  may  be.  Hence,  even  though  defend- 
antjs  familiarly  called  by  a  name  variant  from  his  true  name, 
or  has  so  signed  the  contract  on  which  he  is  sued,  the  true  name 
should  be  used  in  the  title  of  the  cause,  and  ordinarily  it  may 
be  reserved  for  allegations  in  the  complaint  to  explain,  and  the 
evidence  at  the  trial  to  establish,  the  identity  of  person.  But 
in  those  rare  cases  where  a  person  is  known  by  two  difEerent 
names  to  such  an  extent  (as,  for  instance,  where  record  title 
exists  in  both  names)  as  to  make  it  important  that  the  judgment 
itself  should  bear  both,  he  should  be  designated  by  both,  as, 
John  Doe,  otherwise  known  as  Kichard  Eoe;  or,  Jane  Doe, 
falsely  called  Jane  Koe. 

If  the  true  name  cannot  be  accurately  ascertained  at  the 
outset,  plaintiff  may  proceed  upon  such  information  as  he  has, 
mindful,  however,  of  the  necessity  of  amending  if  there  be  any 
discrepancy  between  the  record  and  the  fact. 

3.  —  ahbremations  and  initials.] — An  abbreviation  of  a 
given  name,  which  is  clear  and  unmistakable,  such  as  Wm.  for 
William,  will  not  vitiate,^  but  is  extremely  undesirable. 

An  initial  is  not  sufficient  to  represent  the  given  name  of  a 

'  This  is  not  required  tinder  all  systems.  Thus,  in  the  United  States  court, 
separate  subpoenas  may  be  taken,  except  as  against  husband  and  wife,  and  the 
defendant  may  be  left  to  ascertain  who  are  his  co-defendants  from  the  plaint- 
iff's pleading.    Bule  13  of  U.  S.  Ct.  Pr.  in  Eq. 

»  See  Henry  v.  Armitage,  18  X.  B.,  Q.  B.  IHv.,  357;  s.  c,  50  L.  T.  B.,  N.  B.,  4 


612  ABBOTT'S  NEW  PRACTICE. 

party ,^  but  where  it  is  used  the  defect  can  be  cured  by  amend- 
ment if  there  is  no  question  about  identity;  and  may  even 
be  disregarded  if  it  be  clear  that  no  one  was  misled.^ 

The  middle  name  or  its  initial  is  not  vitally  material  if  there 
is  no  quetition  as  to  identity,^  but  is  important  practically  to 
facilitate  identification. 

4.  —  reputed  name.] — A  person,  whether  having  a  legal 
name  or  not/  may  acquire  a  name  by  repute,'  and  may  sue  and 
be  sued  by  the  reputed  name,  subject  to  the  right  of  the 
defendant  to  take  advantage  of  a  misnomer. 

5.  —  married  woman.] — A  married  woman  needs  not  to 
be  indicated  to  be  such  in  the  summons.  Even  if  she  has  been 
divorced  she  should  be  designated  by  the  surname  acquired  by 
marriage,  unless  she  has  resumed  her  former  name,  or  has 
acquired  another  name  by  repute.^ 

6.  —  official  or  special  capacity.] — Where  a  party  sues  or  is 
sued  in  an  official  or  quasi  official  capacity,  the  proper  addition 
indicating  that  he  is  made  a  party  in  that  capacity  should  be 
inserted,  as,  John  Doe  as  supervisor  of  the  town  of  Doeville ; 
John  Doe  as  executor  of  the  will  of  Eichard  Eoe.' 

The  word  as  in  this  connection  is  material,  because  it  signi- 
fies that  he  is  not  merely  so  described  for  the  purpose  of  iden- 
tification, but  that  he  sues  or  is  sued  in  that  capacity,  and  that 
judgment  should  go  accordingly. 

If  he  sues  or  is  sued  both  in  his  own  right  and  officially,  the 
fact  should  be  indicated  as  thus :  "  John  Doe,  individually,  and 
as  executor  of  Eichard  Eoe." 

These  rules  were  formerly  strictly  insisted   on,  but  the 


'  Sherrod  v.  Shirley,  57  Ind.,  13;  Webber  «.  Bolte,  51  Mich.,  113;  s.  c 
16  Worthw.  Sep.,  251.    (s.  p.,  Frank®.  Levie,  5  ifoW.,  600.)  ,  ' 

'  Same  cases. 

^  But  if  an  error  in  this  respect  be  discovered,  it  is  better  to  amend,  as  the 
Tariance  would  be  enough  to  prevent  the  usual  presumption  of  identity. 

■>  As  in  the  case  of  a  bastard. 

'  12  Abb.  N.  0.,  303;  Linton  v.  First  Nat.  Bank  of  Kittanning,  West  Dist 
Penn.,  10  Fed.  Sep.,  894;  abst.  s.  c,  18  Reporter,  487. 

« 13  Abb.  N.  C,  803,  Fendall  ®.  Goldsmid,  3  L.  B.  Prob.  Biv.,  363. 

'  For  this  rule  as  to  public  officer's  official  description,  see  N.  T.  Code  Cvo 
Pro.,  §  1939. 
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omission  to  comply  with  them  is  not  now  necessarily  fatal  to 
the  claim  that  the  party  is  joined  in  either  capacity,  provided 
that  the  complaint  is  served  and  the  object  is  clear  from  its 
allegations.^    A  misdescription  in  this  respect  is  amendable.* 

7.  —  unknown  names.] — Ignorance  of  a  defendant's  name 
does  not  prevent  the  bringing  of  an  action  ;  but  he  may  be 
designated  by  so  much  of  his  name  as  is  known,  or,  if  none  be 
known,  by  a  fictitious  name,  adding  in  either  case  a  description 
identifying  the  person  intended.^ 

8.  —  unknown  persons.] — There  is  a  class  of  cases  where 
the  name  may  be  known  in  part  or  in  full,  but  the  existence  of 
a  living  person  corresponding  to  it  is  unknown,  as  in  the  case 
of  possible  heirs  of  a  person  who  is  supposed  to  be  dead,  or 
unknown  owners  of  property  in  a  proceeding  directly  afEecting 
property.  In  such  cases  the  better  way  is  not  to  resort  to 
fictitious  names,  unless  the  number  of  such  persons  is  known, 
but  to  designate  them  in  the  summons  by  their  class  description, 
as  "  the  unknown  persons  who  are  or  may  be  heirs  of  John  Doe."  * 

'  Sta-weU  i>.  Carpenter,  3  Abb.  JT.  0.,  338,  and  cas.  cit. 

'  Mclhwain  v.  Coming,  13  Abb.  Pr.,  16. 

The  omission  of  the  word  "as"  from  the  summons,  before  the  official 
titles  of  defendants  (who  were  also  mayor,  common  council,  &c.,  of  a  city, 
and  averred  in  the  complaint  to  be  such),  held,  to  indicate  that  they  were  sued 
as  individuals,  and  that  the  addition  of  their  names  of  office  was  but  descriptio 
personcB,  the  scope  and  averments  of  the  complaint  also  harmonizing  with  the 
omission.  Bennett  v.  Whitney,  94  iVi  ¥.,  303;  distinguishing  Beers  v.  Shan- 
non, 73  N.  Y.,  393. 

^  Jf.  Y.  Code  Civ.  Pro.,  §  451  (taken  from  N.  Y  Code  Pro.,  §  175). 

If  he  bears  any  relation  to  a  party  fully  named,  he  may  be  identified  by 
stating  that  relation;  if  he  bears  any  relation  to  the  property  which  is  the  sub- 
ject of  the  action,  he  may  be  identified  by  that,  as  for  instance,  "  the  occu- 
pant of  premises"  designated.  Aiiy  designation  within  the  pleader's  power 
which  affords  reasonable  means  of  identification  is  enough.  This  is  accord- 
ing to  the  English  practice.  In  one  case  (8  Sim.  &  8tu.,  188)  where  a  babe 
was  a  necessary  party,  the  father  and  mother  refused  to  have  her  baptized,  in 
order  to  embarrass  the  issue  of  process  against  her.  In  that  case  the  form  of 
description  approved  by  the  vice-chancellor,  was  to  designate  her  in  the  sub- 
poena as  "  the  youngest  female  child  of  "  her  father  and  mother.  In  one  case 
in  this  State,  the  owner  of  a  seine  in  the  Hudson  river  sued  the  skipper  of  a 
sloop  for  running  over  his  net,  and  Harris,  J.,  said  that  the  designation  of  de- 
fendant as  "the  man  in  command  of  the  sloop  Hornet,"  would  be  good. 
Pindar  v.  Black,  4  How.  Pr.,  95  ,  •  .  u     i^    , 

In  any  case  of  using  a  partial  or  fictitious  name,  the  complamt  should  al- 
lege the  ignorance,  &c.    Gardner  v.  Kraft,  53  Eow.  Pr.,  499. 

■•  See  N.  Y.  Code  Civ.  Pro.,  §  451.  The  complaint  in  such  case  should  al- 
lege the  ignorance,  «&c.    See  Allen  v.  Smith,  35  Ark.,  495. 
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9.  — partnership.'] — To  join  a  partnership  either  as  plaint- 
iff or  defendant,  the  names  of  all  the  partners  should  be  given, 
not  the  firm  name,^  except  in  those  jurisdictions  where  the 
statutes  allow  suing  them  by  the  firm  name,  or  where  the 
partnership,  by  having  a  president  or  treasurer,  is  within  the  stat- 
ute allowing  associations  to  sue  or  be  sued  in  the  officer's  name.* 

But  where  the  firm,  whether  suing  or  sued,  is  a  special 
partnership  under  the  statute,  only  the  general  partners  should 
be  named,*  unless  the  action  seeks  to  charge  the  special  partner, 
or  is  in  a  controversy  between  the  partners.* 

And  if  the  plaintiff  cannot  ascertain  the  names  of  the 
partners  he  may  sue  them  in  the  firm  name,*  or  by  fictitious 
names,^  in  either  case  alleging  the  inability  in  his  complaint, 
and  amending  after  he  discovers  the  fact.  'P^  . 

But  if  the  partnership  be  a  special  one  under  the  statute, 
plaintiff  should  ascertain  that  the  name  wanted  is  not  on  a  sign 
as  required  by  the  statute,  before  he  resorts  to  this.'' 

A  dormant  partner  is  not  a  necessary^  co-plaintiff  in  an 
action  on  a  partnership  contract,^  and  a  dormant  partner  not 
known  to  be  such  by  the  plaintiff  when  he  contracted  with  the 
firm,  is  not  a  necessary  co-defendant  with  the  other  partners.' 

10.  —  corporation.'] — A  corporation  should  be  designated 
by  its  technical  name  of  incorporation.  It  is  not  enough  to 
name  its  trustees  and  describe  them  as  such,  or  indicate  that 
they  sue  or  are  sued  as  such,^"  unless,  as  in  some  few  cases,  the 
legal  title  of  the  corporation  is  "  The  Trustees  of,"  &c. 

'  An  action  by  an  individual  on  a  contract  running  to  a  partnership  may 
be  dismissed  at  the  trial.  If  the  fact  he  that  the  individual  did  business  un- 
der that  name,  the  complaint  is  insufficient  without  amendment.  Weichsel  v. 
Spear,  47  Super.  Gt.  (J.  &  S.),  323. 

2  N.  Y.  Code  Civ.  Pro.,  §  1919. 

3 1  iV.  Y.  R  8.,  766,  §  14;  Van  Alstyne  v.  Cook,  25  IT.  Y.,  489. 

*  Walkensiaw  v.  Perzel,  4  Bobt,  426 ;  6.  c,  32  Sow.  Pr.,  233. 
'  Thompson  'b.  Kessel,  30  N.  Y.,  383. 

In  Gumbel  v.  Pitken,  113  U.  8.,  545,  firm  name  in  -writ  of  error  was  held 
sufficient  -where^e  individual  names  appeared  in  the  record,  distinguishing 
the  case  of  Thfftrotector,  11  Wall.,  82. 

8  See  paragraph  2,  p.  611  {above). 

■>1N.Y.  R.  8.,  765,  §  13,  as  am'd  by  3  L.  1866,  p.  1434,  c.  661. 

8  Abb.  Tr.  Ev.,  306,  n.  2. 

•  Id.,  331.  ">  See  Lucas  r>.  Johnson,  8  Ba/rb.,  244. 
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It  is  not  safe  to  assume  that  a  "  company,"  so  called,  is  a 
corporation  ;  but  the  actual  fact  should  be  ascertained.  A  sum- 
mons treating  a  firm  as  a  corporation  is  amendable  by  substituting 
persons  found  to  be  a  firm  under  that  name,  if  there  be  no 
such  corporation.  But  not  if  actually  served  on  such  a 
corporation,^  for  this  is  more  than  a  change  of  the  description 
or  capacity  of  person,  it  is  a  change  of  the  legal  personality  itself. 

Vaxiances  in  the  name  of  a  corporation  which  do  not  raise 
any  question  of  identity  are  amendable,*  and  if  slight,  may  be 
disregarded.^ 

11.  —  association  or  joimt-stodk  company. ^ — The  statute 
relating  to  joint-stock  companies  and  some  other  associations, 
allows  actions  to  be  brought  by  or  against  them  by  naming  an 
officer  instead  of  joining  the  members,* in  which  case,  however, 
judgment  is  to  be  enforced  against  the  associate  property  before 
an  action  can  be  brought  against  the  members.  Under  such 
statute  the  association  is  deemed  the  party,  although  the  officer 
designated  by  statute  be  named  on  the  record. 

12.  Mode  of  objecting  to  error  in  name.] — If  a  party,, 
plaintiff '  or  defendant,®  sues  or  is  sued  by  a  wrong  name,  ther 
proper  mode  of  raising  the  objection  is  to  plead  in  abatement, 
rather  than  to  lie  by  and  resist  the  enforcement  of  the  judg- 
ment, unless  the  error  be  such  as  to  deprive  the  process  of  its- . 
character  of  legal  notice.'' 

13.  Defects  in  summons.] — Defects  in  summons  will  not 

'  IVTilk  Pan  Association  v.  Remington,  89  iV.  T.,  32,  reVg  25  Run, 
475. 

The  rule  as  to  amending  is  more  liberal  in  England  and  in  some  of  the 
United  States.  See,  for  instance,  Farrier  v.  Schroeder,  40  if.  <7;,£.,  601;  abstr. 
8.  c,  8  Beporter,  626. 

'  Bank  of  Havana  v.  Magee,  30  Jf.  T.,  355. 

'  See  Germantown  Farmer's  Mut,  Ins.  Co.  v.  Dhein,  57  Wise.,  521 ;  si  o.,  15 
Iforthw.  Sep.,  840. 

*  If.  Y.  Code  Civ.  Pro.,  §  1919,  allows  the  president  or  treasurer  of  an  unin- 
corporated association  of  seven  or  more  persons  to  sue  and  be  sued  for  most 
purposes,  instead  of  joining  all  the  associates.  ' 

«  Watson  V.  Watson,  4,7 Mich.,  427;  s.  c,  11  Northw.  Rep.,  337. 

«  Bloomfleld  R.  R.  Co.  v.  Burress,  83  Ind.,  83. 

If  the  party  be  actually  before  the  court,  misnomer  is  waived  if  not  obr 
jected  to.    Waterbury  v.  Mather,  16  Wend.,  611. 

'  See,  for  instance,  Ford  v.  Doyle,  37  Cal.,  346. 
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defeat  jurisdiction  if  it  is  clear  that  the  party  was  not  or  could 
not  have  been  misled.  The  statute  prescribing  the  requisites 
of  the  paper  is  to  be  read  in  the  light  of  its  object  to  give  clear 
and  adequate  notice  of  the  existence  of  the  action,  and  infor- 
mation as  to  the  time  and  mode  of  resistance ;  and  the  rule  now 
generally  applied  is  that  a  defect  which  does  not  defeat  this 
purpose  may  be  disregarded  or  amended.'' 

1  A  summons  ■with  a  clause  giving  notice  that  on  default  plaintiff  will  ap- 
ply to  tlie  court  for  relief,  instead  of  that  he  will  enter  judgment,  does  not 
prevent  entering  judgment  with  the  clerk,  on  default,  if  the  complaint  was 
served  with  the  summons. 

Heinrick  v.  Englund  {Minn.,  Dee.  24,  1885),  36  Northw.  Bep.,  123.  Here 
the  court  say:  "  The  form  of  notice  in  the  summons  will  confer  no  right 
upon  a  plaintiff  to  enter  judgment  without  application  to  the  court,  when  ap- 
plication is  necessary  by  the  form  of  the  complaint;  and,  by  analogy  of  reas-l 
oning,  we  think  that  when  both  summons  and  complaint  are  served,  a  plaintiff' 
is  entitled  to  judgment  without  application  to  the  court,  notwithstanding  the 
form  of  notice  in  the  summons,  when  such  application  is  unnecessary  under 
the  form  of  the  complaint.  But  even  if  the  plaintiff  in  this  case  should  regu- 
larly have  applied  to  the  court  for  judgment^is  failure  to  do  so  was  an  ir- 
regularity which  did  not  prejudice  defendant,  for  the  reason  that  under  the 
complaint  plaintiffs  would  have  been  entitled  to  an  order  for  judgment  as  a 
matter  of  course.  Libby  uMikelborg,  28 ifmra.,  38;  s.  c,  8  N.  W.  Bep.,90Z." 
^  So  the  omission  of  the  words  "judgment  by,"  before  "  default,"  ^M  not 
-^atal.    'Kiniball  v.  Castagnio,  8  Colo.,  535;  s.  C,  9  Pac.  Sep.,  488. 

But  a  notice  to  the  effect  that  the  plaintiff  would  take  judgment  on  de- 
fendant's failure  to  appear,  without  any  notice  that  plaintiff  would  apply  to 
the  court  for  relief,  was  h£ld  fatally  defective  in  Atchison,  T.  <fe  S.  F.  R.  Co. 
D.  Nicholls,  8  Colo.,  188;  s.  c,  6  JPac.  Sep.,  512. 
.^  Under  a  statute  providing  that  the  summons  should  embody  a  statement 
of  "the  cause  and  general  nature  of  the  action,"  a  statement  that  the  action 
was  to  recover  for  "certain  damages,  by  reason  of  the  negligent  operation 
of  said  (defendant's)  road,  &c,"  ?ield  insufficient  because  it  failed  to  indicate 
whether  as  carrier  or  otherwise.  Atchison,  T.  &  8.  F.  R.  Co.  v.  Nicholls, 
8  Colo.,  188;  s.  c,  6  Pac.  Ilep.,iSi2. 

A  mistake  in  process  issued  on  December  28,  requiring  defendant  to  appear 
on  the  second  "Monday"  of  December  next  instead  of  "April,"  was  disre- 
garded in  Williams  v.  Buchanan  (Go.),  1  Ga.  L.  Sep.,  63. 

Under  the  Iowa  statute,  a  summons  that  notified  the  defendant  to  appear 
at  the  next  term,  but  without  explicitly  naming  the  term,  was  held  sufficient 
in  Fanners'  Ins.  Co.  v.  Highsmith,  44  Iowa,  330. 

Under  the  California  statute,  a  notice  issued  out  of  the  Superior  Court  of 
San  Francisco,  field  not  defective  in  omitting  to  notify  the  defendant  to  ap- 
pear within  20  days,  such  notice  being  served  out  of  the  county,  but  within 
the  district  in  which  the  action  was  brought,  such  court  being  <3he  of  superior 
jurisdiction.    McCauley  v.  Fulton,  44  Cai.,  355. 

A  misdating  was  held  not  to  vitiate  in  Smith.?).  Walker,  6  So.  Car.,  169. 

Bu|  where  the  notice  (summons),  as  put  into  the  hands  of  the  officer,  had 
the  appearance  day  left  blank,  held  that  the  action  was  not  so  commenced  as 
to  prevent  the  running  of  the  statute  of  limitations.  Phinney  v.  Donahue, 
67  Iowa,  192;  s.  c,  25  Northw.  Sep.,  126. 

A  notice  that  failed  to  conform  to  the  statutory  requirement,  tiiat  the  hour 
of  appearance  should  be  specified,  was  held  fatally  defective  in  Hodges  v. 
Brett,  4  0.  Greene  {Iowa),  345. 
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14.  Waiver.] — A  defendant  who  is  sui  Juris  waives  all 
defects,  either  in  the  summons  or  the  service,  by  a  general 
appearance.* 


/  Form  No.  319.^^ 
Summons. 

Name  of  court,  and,  if  vn  the  Supreme  Court,  the  name  of 
couTvty  in  which ptavntiff  desi/res  trial.Y 

[Names  of  all  ^  the]  plaintiffs 

against 

[Nam^es  of  all '  the]  defendants 

[indicating  unhnown  defenda/nts,  > 
if  any,  thus:  J.  S.  Doe,  whose! 
first  name  is  unknown  to  plaintiff, ' 
but  who  is  known   as  J.  Stokes 
Doe ;  and  Patrick  Scully,  if  living, 
and  his  wife,  if  any,  whose  name  I 
is  unknown  to  plaintiff,  and  the' 
widow,  devisees,  heirs  at  law,  and 
next  of  kin  of  said  Patrick  Scully, 
if  deceased,  who  are  unknown  to 
plaintiff^]. 

Defendants. 


To  the  above-named  defendant[s]  :  Ton  are  hereby  sumr 
•  See  Chapter  V  of  this  Volume. 


'  N.  Y.  Code  Civ.  Pro.,  §  417,  re-  cotmty  in  which  the  plaintiff  desires 

quires  a  summons  in  the  Supreme  the  trial.    Ward «.  Sands,  10  Abb.  If. 

Court  to  name  the  county.    Formerly,  C. ,  60. 

when  it  was  enough  that  the  coimty  Omission  to  name  the  county  is  an 
appeared  in  a  complaint  served  at  the  irregularity  which  the  court  may  allow 
same  time,  plaintiff  might,  by  amend-  to  be  amended,  even  by  way  of  defeat- 
ing the  complaint  in  such  case,  as  he  ing  a  motion  to  set  aside  the  summons 
has  a  right  to  do  of  course,  chatige  the  because  of  the  defect.  Wallace  v. 
r%  Tof  trial  if  it  was  not  mentioned  Dimmick,  24  jBww,  635,  overruling  Os- 
m  the  summons.  See  18  Abb.  iV.  C,  born  «.  McCloskey,  55  Sow.  Pr..  345. 
196-203.  ^  Name  all  the  parties.    N.  T.  Code 

The  words  "city  and  county  of  Oiv.  Pro.,  §  417.    Lyman  v.  Milton, 

ICew  Tork"  in  the  caption,  in  an  ac-  44  Cal.,  630. 

tion  brourfit  in  the  Supreme  Court,         *  Sustained  by  Wheeler  ».  Scully, 

are  a  sufflclent  designation   of  the  50  N.  T.,  667. 
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moned  to  answer  the  complaint  in  this  action,  and  to  serve  a 
copy  of  your  answer  on  the  plaintiff's  attorney  [or  if  he  appear 
in  person,  on  the  plaintiff'],  within  twenty  days^  after  the 
service  of  this  summons,  exclusive  of  the  day  of  service  j  and 
in  case  of  yoiir  failure  to  appear  or  answer,^  judgment  will  be 
taken  against  you  by  default  for  the  relief  demanded  in  the 
complaint. 

[In  divorce,  add,  This  is  an  action  to  annul  a  marriage — or, 
for  a  divorce — or,  for  a  separation.*] 

[Date.*']  {Signature  ^of\  Plaintiff's  attorney. 

[Or  signature  of],  Plaintiff  in  per- 

son.® 
[Add  office  address,'^  with  street  and 
street  numherr,  if  any,  or  other 
designation.'] 

[Indorsement  a/nd  NolAces  appended;  see  following  Forms.] 


Form  No.  320. 

Notice  served  with  summons  wlien  complaint  is  not  served,  in  action 
for  money  demand  on  contract.  ^ 

To  the  def  endant[s]  above-named  [or,  named  in  the  annexed — 
or,  within — summons]  : 
Take  notice,  that  upon  your  default,  judgment  in  this  action 

'  Where  the  summons  erroneously  *  The  date  is  not  usually  material, 
specifies  the  time  within  which  an  an-  Smith  v.  Walker,  6  8o.  Owr. ,  169  (hold- 
swer  must  be  served,  the  error  is  not  ing  not  void  an  attachment  dated  ear- 
necessarily  jurisdictional,  but  may  be  lier  than  the  summons), 
a  mere  irregularity,  and  amendable,  sd— '  ^  printed  subscription  is  ,suffl- 
Gibbon  v.  Freel,  65  How.  Pr.,  373  ciQnt.  Barnard  u  Heydrick,  3  J.J5.  Pc, 
(holding  amend  able  a  summons  issued  JT.  S ,  47 ;  Mutual  Life  Ins.  Co . «.  Eoss, 
but  of  the  New  York  Marine  Court,  10  Abb.  Pr.,  360,  n.;  Mayor,  &c.,  of  N. 
and  served  by  publication,  that  al-  ^.  v.  Eisler,  3  Civ.  Pro.  B.  (Browne), 
lowed  six  days  to  answer  instead  of  125. 
the  ten  required  by  statute).  *  Eequired  by  N.  Y.  Gode  Civ.  Pro., 

^  A  notice  to  answer,  without  men-  §  55,  if  he  does  iiot_appear  by  attorney, 

tioning  demurring,  held  suficient  to  '  ReqiuriTby  N^YTCode  Civ.  Pro , 

sustain  a  default  even  in  the  absence  §  417,  to  be  a  place  where  there  is  a 

of  a  statute  making  the  above  form  post-office. 

sufficient.  Lyman  v.  Bechtel,  55  Iowa,  '  The  object  is  to  enable  plaintiff 

437;   s.  c,  7  Northwestern  Sep.,  673  to  take  judgment  bjr  default  on  appli- 

(so  holding  under  rule  providing  for  cation  to  the  clerk  instead  of  t(r~'"' 

default  on  failure  to  answer  or  demur),  coirrt.    N.  T.  Code  Civ.  Pro.,  %  4ly. 

^  Such  additions  as  these  are  not  As  to  what  is  a  money  demand  on 

necessary  where  the  complaint  is  per-  contract,  see  Peyser  v.  McCormack,  7 

sonally  served  with  the  summons  with-  Hun,  300 ;  Bradford  «.  Bradford,  1  Pa . 

in  the  State.                                  •  L.  Jour.  Bep.,  309. 
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will  be  taken  against  you  for  the  sum  of  doUars  [with 

interest  from  the  day  of  ,  18    ,  on  dollars 

thereof,  and"  interest  from  the  day  of  ,  18     ,  on 

dollars  thereof  i],  with  costs. 
[Date.']  [Signature  and  address  as  in  last  Form.] 

Form  No.  321. 

Indorsement  on  copy  summons  for  penalty  served  without 
complEiint.  ^ 

[Indorse  on  copy  served]  According  to  the  provisions  of 

section  ,'  of  chap.  ,  of  an  act  of  the  Legislature  of 

the  State  of  New  York,  passed  ,  18    ,  and  entitled 

[title  of  act — or,  of  section        ,  of  article        ,  title        ,  chap. 

,  of  part  of  the  Eevised  *  Statutes  of  New  York].^ 


Form  No.  322. 
Notice  of  object  of  action  and  no  personal  claim." 

[Title  of  co^trt  and.  action.] 

To  Y.  Z.,  one  of  the  defendants  above-named. 

Please  take  notice,  that  the  object  of  this  action,  in  which  a 

1  The  amount  of  interest  need  not  ^  Mentioning  two  sections  under 

be  stated.    BuUard  v.  Sherwood,  85  both  of  which  plaintiffl  might  have 

JT.  T.,  353,  rev'g  32  Mun,  463.  sued  in  the  same  action,  held  sufficient, 

^  The  provision  of  N.  T.  Code  Oiv.  though  the  complaint  filed  set  forth  a 

JPro.,  §  1897,    requiring  an  indorse-  cause  of  action  for  a  violation  of  only 

ment,  applies  to  an  action  brought  on  one.     Ripley  v.  McCann,  34  Eun, 

a  municipal  ordinance.     Mayor,  &c.,  113. 

of  N.  Y.  9.   Eislcr,  3   Civ.  Pro.  B.  ^  Where  the  reference,  by  f ollow- 

(Browne),  135.  ing  some  later  edition  of  the  statutes 

The  omission  to  make  the  indorse-  with  session  laws  added,  mentioned  a 

ment  is  cured  by  defendant's  appear-  section  number  not  corresponding  to 

ing  and  answering  without  objection,  the  original  numbering,  and  referred 

Vernon  v.  Palmer,  48  Super.  Ot.  (J.  &  to  "  the  several  statutes  "  relating  to 

B.),  331.  •  tbe  subject,  instead  of  the  Revised 

An  indorsement  Mid  unnecessary  Statutes  or  the  act  of  any  year,  it  was 

where  the  complaint  was  served  with  UM  wholly  insufficient.    Hitchman 

the  summons.    People  «.  Bull,  43  Id.,  d.  Baxter,  34  Hun,  371. 

19_  5  Adding  a  general  reference  to 

The  object  is  to  give  the  informa-  "the  acts  amendatory  thereof,"  was 
tion,  and  if  this  is  duly  given,  literal  heU  not  to  vitiate  where  the  amend- 
indorsement  is  unnecessary,  s.  p.,  ments  did  not  affect  the  section  men- 
Prussia  V  Guenther,  16  Abb.  N.  C,  tioned.  Ripley  v.  McCann,  34  Hun, 
230,  where  omission  to  mention  an  113.  ,  ,  .  .  , 
amendatory  statute,  on  which  the  offl-  «  The  purpose  of  this  is  to  save 
cer  who  was  plaintiff  relied  for  his  copying  volummous  papers,  and  to 
rieht  to  sue,  was  held  not  to  viti-  charge  the  defendant  served  -wiVa. 
jj{^  costs  if  he  unreasonably  defends. 
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summons  is  herewith  served  upon  you,  is  [here  state  general 
object,  for  mstance  thus:'] 

[In  j)artition']  to  obtain  partition  of  the  premises  described 
below,  to  be  made  among  the  owners  thereof  by  commissioners 
to  be  appointed  for  the  purpo.se,  or  to  obtain  a  sale  thereof  and 
a  division  of  the  proceeds,  if  a  partition  cannot  be  made  with- 
out prejudice  to  the  interests  of  the  owners. 

[Or,  in  foreclosure,  thus:]  to  foreclose  a  mortgage  executed 
by  W.  X.,  and  Y.  X.,  his  wife,  to  M.  JSf.,  dated  the  day  of 

,  18      ,  for  dollars,  with  interest  from  , 

1 8    ,  which  mortgage  was  recorded  in  the  office  of  ,  on 

the  day  of  ,  1 8    ,  in  Book  No.        of  Mortgages, 

page        -^        _ 

\0r,  in  action  to  establish  lien,  c&c,  thus  .•]  the  object  and 
prayer  of  which  action  is  to  enforce  the  sale  of  certain  lands, 
described  in  a  deed  dated  ,  18    ,  made  by  [name] 

to  [name]  and  others,  and  duly  recorded  in  county 

[stating ^laee],  and  out  of  the  proceeds  of  said  sale  to  refund  to 
said  certain  moneys  paid  by  said  in  behaK 

of  said  ." 

The  premises  in  question  are  described  in  the  complaint  as 
follows  [copy  description]. 

No  personal  claim  is  made  against  you. 
[Date.]  [Signature  and  office  address  of], 

Attorney  for  plaintiff, 

'  It  is  not  sufficient  to  state  that         '  This  form  was  sustained  in  Gary 
the  action  is  brought  "for  the  recov-  ■».  May,  16  Ohio,  66,  79. 
ery  of  money  and  for  the  foreclosure         A  notice  that  the  object  was  "  to  set 
of  a  mortgage."    There  should  be  a  aside  "  a  certain  deed  made  by  W.  to 
pertinent  description  of  the  mortgaged  the  defendant,  without  any  further 
premises  such  as  that  a  tenant  in  pos-  indication  of  the  nature  of  the  case, 
session  may  know  that  the  property  was  held  insufficient  in  Bobb  v.  Wood- 
is  sought  to  be  charged.     Lawler  ii.  ward,  43  Mo.,  488. 
Whetts  {Cin.  Superior  Ct,),  1  Handy, 
39. 
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ARTICLE    II. 

Personal  Service  and  Proof  Thereof. 

[The  general  rule  as  to  service  of  the  ordinary  papers  in  an  action  have 
already  been  stated  in  the  Article  on  Service,  p.  403  of  this  Volume.  It 
remains  to  state  here  those  rules  vrhich  are  peculiar  to  the  summons  or 
other  process  by  which  the  court  acquires  jurisdiction.  For  obvious 
reasons  special  safeguards  are  prescribed  for  securing  actual  notice  of  the 
commencement  of  an  action,  -which  are  not  requisite  for  subsequent  steps. 

For  reasons  of  convenience  I  include  under  ''personal  service  ''  service 
on  a  corporation  by  delivery  to  its  agent  or  oflBcer,  and  service  on  a  sheriff 
by  delivery  at  his  office,  although  in  one  aspect  they  might  be  regarded  as 
rather  in  the  nature  of  substituted  service.] 

1.  Jurisdiction.  (SSt.)  Affidavit  of  personal  service  in 

2.  Who  may  serve  process. — Disqual-  divorce,  &c. 

Ification  of  party.  (32S.)  Affidavit  of  service  on  a  cou- 

3.  When  must  be  by  officer.  yict  in  prison. 

4.  Age  of  server.  (329.) on  sheriiBF  by  serving 

5.  Place  of  service.  under-sheriflf  or  leaving  at 

6.  Original  and  copy.  office. 

7.  Affidavit  of  service,  who  may  make.         (."JSO.) on  a  corporation  or  joint- 

8.  —  contents.  \                          stock  association. 

9.  —  service  of  indorsement.  (.331.)  Certificate  by  sheriff  of  per- 

10.  —  alleging  age  of  server.  aonal  service  on  defendant. 

11.  Official  certificate  or  return.  (332.)  Admission  of  personal  service. 

12.  Defects  in  proof  not  jurisdictional.  (.'iSS.)  Affidavit  to  signature  of  admisl 
Forms.  sion  of  service. 

(323.)  Affidavit  of  personal  service.  (334.)  Admission  of  service  and  con- 

(324.)  Another    Form;     service    on  sent  to  immediate  judgment. 

many  defendants.  (336.)  Affidavit  of  failure  to  serve  an- 

(32S.)  The   same;     on  infant  under  swer  or  demurrer. 

fourteen  and  next  friend.  (336.)  Judgment  entered  on  admission 

(326.)  The  same ;   on  person  of  uu-  of  service  and  waiver  of  an- 

sound  mind,  by  delivering  to  swer. 

committee. 

1.  Jurisdiction.] — It  is  the  service  of  the  summons  or 
process  intended  to  bring .  defendant  into  court  which  gives 
jurisdiction,^  not  the  service  of  the  complaint  or  other  plead- 
ing.2 

Serving  or  iilingthe  pleading  is  not  a  jurisdictional  act,  unless 
made  so  bj  the  statute,  as  is  the  case  for  instance  in  some 

1  Ballard  «.  Bancroft,  31  Oeo.,  503  (reversing  judgment  for  failure  to  serve 
the  process  with  the  pleading). 

'  Dew  V.  Cunningham,  28  Ala.,  466  (affirming  judgment  on  default,  not- 
witftstanding  failure  to  serve  the  pleading  with  the  process). 
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jurisdictions  where  the  process  cannot  issue  until  the  pleading 
has  been  filed.^ 

For  the  purpose  of  avoiding  the  bar  of  the  Statute  of 
Limitations,  an  action  is  deemed  commenced,  under  the  New 
York  statute,  even  before  service  of  summons,  from  the  time 
when  the  summons  is  delivered  with  intent  that  it  be  actually 
served  by  the  sheriff  or  other  officer.^  And  a  provisional  reme- 
dy may  be  granted  before  service  of  summons,  and  from  the 
time  of  granting  it  in  a  case  provided  for  by  statute,  the  court 
is  deemed  to  have  acquired  jurisdiction.* 

In  each  of  these  cases,  however,  the  acquirement  of  juris- 
diction is  conditional  and  limited  to  the  specified  purpose,  and 
liable  to  be  defeated  by  failure  seasonably  to  proceed  in  the 
action. 

2.  Who  may  serve  process. — Disqualification  ofpa/riy.} — A 
party  to  the  action  is  not  competent  to  serve  the  summons  or 
other  process  by  which  it  is  commenced.* 

If  the  sheriff  is  a  party  to  the  action,'  he  is  disqualified  to 
serve  the  process,  and  service  may  be  made  by  the  coroner.* 

If  an  under-sheriff  or  deputy  sheriff  is  a  party,  the  case  is 


'  U.  S.  ®.  Eddy,  28  Fed.  Rep.,  236  (applying  the  OMo  statute,  and  holding 
the  filing  of  the  pleading  before  the  service  of  the  process  indispensable). 
Otherwise  where  not  required  by  statute.   See  Keith  ».  Quinney,  1  Oreg.,  364. 

2  N.  T.  Code  Civ.  Pro.,  %  399;  Kirby  «.  Lake  Shore,  &c.,  E.  R.  Co.  ( U.  S. 
8.  Gt,  Jan.,  1887);  s.  O.  ifielow),  14  Beporter,  739;  14  Fed.  Hep.,  361. 

"  N.  Y.  Code  Civ.  Pro.,  §  416. 

■>  ]<f.  Y.  Code  Civ.  Pro.,  §  435;  Pilkins  v.  O'SuIlivan,  79  III.,  534  (service  by 
a  person  not  an  officer,  though  deputized  by  the  sheriff,  and  having  the  same 
name  as  one  of  the  plaintiffs,  held  invalid  as  presumably  made  by  one  of  the 
plaintiffs). 

For  the  rule  that  a  party  cannot  serve,  see  also  p.  404  of  this  Volume. 

Under  a  statute  authorizing  service  of  summons  by  any  person  not  a  party 
appointed  by  the  oihcer  to  whom  the  summons  is  directed,  the  omission  to  ob- 
tain such  a  direction  is  fatal.  A  direction  from  a  justice  of  the  peace  is  a 
nullity.    Republican  Valley  R.  R.  Co.  v.  Sayer,  13  Mbr.,  380. 

'  And  at  common  law,  if  he  is  interested  in  the  action.  Windham  v. 
Hampton,  1  Boot  (Conn.),  175  (service  by  inhabitant  of  the  town  which  was 
plaintiff). 

Evarts  v.  Georgia,  18  Vt.,  15  (sheriff's  ownership  of  property  within  the 
town  sued  disqualifies  him  to  serve  the  suit  on  the  town). 

6  K  Y.  Code  Civ.  Pro.,  §  173 ;  Knott  v.  Jarboe,  1  Meic.  (Ky.),  504  (sheriff, 
plaintiff,  cannot  serve  his  own  process;  and  execution  of  judgment  founded 
on  his  service  will  be  enjoined,  for  public  policy  is  opposed  to  service  by  a 
sheriff  who  is  interested  personally). 
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within  the  mischief  of  the  statute,  and  service  should  be  made 
by  the  coroner,  or  by  a  private  person  if  the  statute  does  not 
forbid.^ 

3.  When  must  he  liy  officer.'] — If  the  process  be  directed 
to  an  officer  for  service,  or  if  the  statute  ^  or  tlie  direction  of 
the  court*  prescribes  service  by  an  officer,  a  private  person 
cannot  make  service,*  nor  another  officer  not  expressly  author- 
ized to  act  in  such  case. 


4.  Age  of  server.] — At  common  law  infancy  is  not  a  dis- 
qualification of  a  person  otherwise  authorized  to  serve  process.' 

The  E'ew  York  rule  is  that  no  personal  service  of  summons, 
or  of  the  complaint  or  notice,  if  any  accompany  the  summons, 
shall  be  made  by  any  person  who  is  less  than  18  years  of  age.* 

6.  Place  of  service.] — As  a  general  rule  it  is  indispensable 


'  See  Minott «.  Vinerard,  11  Iowa,  90.  (Service  on  sheriflE,  when  a  party,  not 
to  be  made  by  his  deputy,  because  the  sheriff  is  responsible  for  the  deputy's 
acts.     Therefore  service  by  special  coroner  is  good.) 

Graves  «.  Smart,  p  Me.,  295.  (Under  a  statute  providing  that  where  a 
deputy  sheriff  is  a  party,  the  writ  may  be  served  by  another  deputy,  where 
the  sheriff  was  also  a  coroner,  and  the  writ  directed  to  a  coroner  was  served 
by  him  as  sheriff',  held  illegal.) 

Gage  V.  GrafEam,  11  Mass.,  181  (service  by  one  deputy,  of  writ  against  an- 
other deputy ;  objection  waived  by  pleading). 

"  As  in  the  United  States  courts.     U.  8.  B.  S.,  §  680;  Eq.  Rule,  15. 

3  As  contained  in  the  process  itself  in  some  jmrisdictions.  See  p.  404  of 
this  Volume. 

*  Schwabacker  v.  Reilly,  3  Dill.,  127  (writ  being  directed  to  marshal,  de- 
fault refused  on  service  by  private  person). 

Arnold  v.  Wynn,  26  Miss.,  338  (writ  directed  to  sheriff,  held  not  properly 
served  by  justice  of  the  peace  who  was  acting  coroner). 

Beard  ii.  Smith,  9  Iowa,  50  (holding  service  by  coroner  irregular  because 
the  disqualification  of  the  sheriff,  which  the  statute  specified  as  the  condition 
of  the  coroner's  authority,  was  not  manifest,  but  only  matter  of  inference). 

Compare,  to  the  contrary,  Sawyer  ■».  Price,  6  Ala.,  285. 

Garner  v.  Clay,  1  Stew.  (Ala.),  182  (service  by  the  sheriff-elect  [before  he 
was  qualifled],  made  as  the  deputy  of  his  predecessor,  after  the  latter's  term 
had  expired,  held  valid,  as  the  acts  of  a  sheriff  de  facto). 

'  Moore  v.  Graves,  S  N.  H.,  408  (holding,  on  examination  of  the  authori- 
ties, that  an  infant  can  be  deputed  to  serve  a  writ,  because  that  act  is  purely 
ministerial). 

«  iV.  T.  Oen.  Bules,  No.  18,  of  1884,  and  p.  405  of  this  Volume,  s.  p.  ,  How- 
ard «.  Galloway,  60  Cal.,  10. 

Service  by  infant  has  been  held  insufScient  in  Harvey  v.  Hall,  22  Vt.,  311; 
8.  p..  Vail  ».  Rowell.  53  Vt,  109;  Tyler  «.  Tyler,  3  Boot  {Oonn.),  519.  Gontra, 
Moore  v.  Graves,  Z  N.  E.,  408. 
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that  personal  service,  relied  on  to  give  jurisdiction,  should  be 
made  within  the  territorial  jurisdiction  of  the  court.* 

The  two  exceptions  to  this  rule  are  (1)  those  made  by 
statute  as  to  service  by  publication  and  mailing,  which  provide 
for  actions  in  which  the  court  may  exercise  jurisdiction  on 
matters  within  the  territory  upon  service  made  under  its  direc- 
tion beyond  its  limits;"  and  (2)  the  case  of  local  courts  of 
limited  territorial  jurisdiction,  where  service  anywhere  within 
the  State,  in  actions  of  which  these  courts  have  local  jurisdic- 
tion, is  frequently  allowed  by  the  statute,  as  it  is  in  case  of  the 
superior  city  courts  in  New  Tork.^ 

6.  Original  and  copy.] — In  theory  of  law,  the  original 
summons  or  process  is  filed  as  part  of  the  record,  and  its  service 
is  made  by  delivering  a  copy. 

The  copy  delivered  need  not  be  a  certified  copy,^  unless 
attestation  is  expressly  required,  in  which  case  it  is  essential.^ 

T.  Affidamit  of  service — who  may  make.] — Where  the  clerk 
who  made  the  service  had  left  the  State,  a  memorandum  by 
him,  and  an  affidavit  of  information  derived  from  him,  were 
received  as  proof  .^  But  in  such  a  case,  where  there  was  no  proof 
that  the  clerk  knew  the  person  so  served  to  be  the  defendant, 
and  that  he  left  with  him  the  summons,  &c.,  nor  any  statement 
of  the  place  and  manner  of  .service,  it  was  held  insufficient  to 
sustain  the  judgment  entered  thereon.' 

8.  — contents  I  general  rule.] — An  affidavit  of  service  of 
summons  must  show  affirmatively  a  compliance  with  all  the 

1  Brooklyn  Trust  Co.  v.  Bulmer,  49  ]V.  F.,  84;  Howell  «.  Manglesdorf,  33 
Kans.,  194;  s.  c,  5  Pacif.  Sep.,  759,  and  cases  cited. 

«  See  Sbrvicb  by  Pdblication,  p.  645;  and  Shepard  «.  Wright,  35  Hun, 
444. 

'  N.  Y.  Code  Civ.  Pro.,  §  378.  Same  principle  before  that  statute.  Porter 
■0.  Lord,  4  Abb.  Pr.,  43;  s.  c,  4  Duer,  683;  13  How.  Pr.,  354. 

^  Stone  v.  Anderson,  35  N.  H.,  331  (holding  that  where  a  private  person 
may  make  service  of  process  by  copy,  he  may  himself  certify  and  swear  to  the 
copy). 

'  Bank  v.  Perdriaux,  Brightly,  67  (setting  aside  service  because  statutory 
requirement  that  copy  be  attested  was  not  complied  with). 

Curtis  s.  Herrick,  14  Gal.,  117;  Dresser  ®.  Woods,  15  Katix.,  344. 

6  Jackson  ».  Howd,  3  Oai.,  131 ;  s.  c.  Col.  &  C.  Gas.,  474. 

'  Spaulding  ®.  Lyon,  S  .466.  N.  G.,  203. 
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requirements  of  the  law  ^  so  definitely  that  an  indictment  could 
be  maintained  against  the  deponent  if  it  were  not  tnie.^ 

It  must  state  time'  and  place ^  with  certainty,  and  must 
allege  that  the  server  knew  the  person  served  to  be  the  person 
mentioned  in  the  summons  as  defendant  therein.  It  is  not 
enough  to  allege  that  the  person  "  is  personally  known  to  this 
affiant,"  °  nor  that  he  acknowledged  himself  to  be  the  person 
mentioned  as  the  defendant  in  the  summons.* 

It  must  state  that  the  copy  was  left  with  as  well  as  delivered 
to  the  defendant.' 

On  defendant's  refusal  to  accept  a  copy  of  a  summons  which 
is  offered  to  him  in  a  civil  and  proper  manner,  after  informing 
him  what  the  paper  is,  service  may  be  made  by  depositing  the 
process  in  some  appropriate  place  in  his  presence,  or  (if  he 
makes  that  impracticable)  where  it  will  be  most  likely  to  come 
into  his  possession.* 

>  McMillan  v.  Reynolds,  11  Cal.,  372. 
'  Van  Wyck  v.  Reid,  10  How.  Pr.,  366. 
8  N.  T.  Code  Gin.  Pro.,  §  434. 

An  allegation  of  service  "on  or  about"  a  specified  day  is  not  sufficient. 
Hickey  ».  Yvelin,  4  Month.  L.  Bui.,  70. 

An  affidavit  of  service  not  specifjong  the  date  of  service,  held  sufficient 
■where  the  jurat  was  dated.  Reed  «,  Catlin,  49  Wise,  686;  s.  c,  6  Northw. 
Sep.,  336. 

*  JS.  T.  Gode  Giv.  Pro.,  §  434. 

If  the  county  is  mentioned  and  the  State  omitted,  the  court  can  take  judi- 
cial notice  that  the  county  named  is  mthin  the  State.  Zwickey  «.  Haney,  63 
Wise,  464;  s.  c,  33  Northw.  Sep..  577.  Compare  p.  393,  &c.,  of  this  Volume. 
An  affidavit  failing  to  state  place  of  service,  as  required  by  statute,  v?as 
lield  fatally  defective  in  Weis  v.  Schoerner,  53  Wise.,  73;  s.  c,  9  Northwestern 
Sep.,  794. 

«  Sayles  v.  Davis,  20  Wise,  303. 
«  Cole  s.  Allen.  51  Ind.,  133^ 

'  Beekman  v.  Cutler,  3  Gode  B.,  51 ;  Matteson  v.  Smith,  37  Wise.,  333. 
O'Sullivan  v.  Murphy.  Law  Times,  Jan.  17,  1885  (holding  affidavit  that 
■writ  -was  personally  served  without  adding  ■'by  delivering  to"  or  "by  leav- 
ing a  copy  ■with  him  "  insufficient  to  sustain  the  judgment  thereon). 

Mather  v.  Parsons,  33  Hun,  388,  where  service  ■was  held  fraudulent  and 
insufficient  to  sustain  judgment  entered  thereon,  because,  on  being  servpd  in 
plaintiff's  presence,  plaintiff  took  it  away  before  defendant  had  read  it,  saying 
that  he  would  attend  to  it. 

"  Borden  v.  Borden,  63  Wise,  374;  s.  C,  33  Northw.  Sep.,  573,  and  cases 
cited. 

But  where  in  such  case  the  affidavit  stated  that  the  deponent  personally 
served  the  summons  by  placing  the  writ  on  the  ground,  and  holding  up  the 
original,  within  twenty  or  thirty  yards  of  defendant,  who  had  run  away  for 
the  purpose  of  avoiding  service,  AeW  insufficient.  O'Sullivan  «.  Murphy,  Law 
Mmes,  Jm.  17, 1885. 

Vol.  I,— 40 
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9.  —  service  of  indarsement.l — Since  an  indorsement  on  the 
summons  which  is  not  part  of  the  process  (such  as  an  indorse- 
ment put  upon  it  by  the  sheriff)  need  not  be  served, — if  there 
be  an  indorsement  such  as  is  required  by  law  to  be  served  (as 
in  the  case  of  the  object  of  an  action  brought  for  a  statutory 
penalty  ^) — proof  of  service  of  summons,  to  show  that  a  copy  of 
such  indorsement  was  served,  must  expressly  state  that  it  was 
included  in  the  copy  served."'' 

If  the  accompanying  notice  is  required  by  law  to  be  served 
with  the  process,  the  affidavit  or  certificate  of  service  must  state 
that  this  was  done.  It  is  not  enough  to  show  that  it  was  done 
upon  the  same  day.^ 

10.  —  alleging  age  of  server.'] — Under  the  rule  as  to  age,* 
the  allegation  as  to  the  age  of  the  server  must  relate  not  merely 
to  age  at  the  time  of  making  the  affidavit,  but  must  enable  the 
court  to  see  the  required  age  at  the  time  of  making  service.' 

11.  Official  certificate  or  return.'] — To  what  has  already 
been  said  of  return  of  service,'  it  is  only  necessary  to  add,  that 
if  a  sheriff  or  other  officer  makes  service  beyond  the  limits  of 
his  bailiwick,  although  his  certificate  would  not  be  evidence, 
he  may  make  affidavit  of  service  with  the  same  effect  as  a  private 
person.'    It  should  state  time  and  place  *  with  certainty. 

'  See  page  619  of  this  Volume. 

*  People  ex  rel.  Martin  v.  Walters,  15  Abb.  N.  0.,  461. 

TJnder  the  Michigan  statute,  where  the  affidavit  of  service  of  summons 
does  not  show  that  the  affidavit  of  the  amount  claimed  to  be  due  was  served 
with  the  process,  the  affidavit  of  service  is  not  prima  facie  evidence  of  the 
facts  stated  therein.    Gordon  ®.  Sibley  {Mich.,  1886),  36  Northw.  Bep.,  485. 

'  Gordon  v.  Sibley  {above). 

■•  See  paragraph  4,  p.  623  (above). 

Howard  ii.  Galloway,  60  Oal.,  10  (holding  an  affidavit  failing  to  show 
the  deponent  to  be  over  18,  insufficient  to  sustain  a  default);  s.  p.,  Weil  v. 
Bent,  id.,  603;  Maynard  v.  MacCrellish,  67  Cal.,  355.  ' 

'  Peck  V.  Strauss,  88  Cal.,  678  (conceding  that  omission  to  show  age  at  time 
of  sermce  would  be  fatal  to  the  affidavit  if  objected  to  by  direct  proceeding, 
but  holding  remedy  to  be  to  move,  and  the  objection  not  available  in  a  collat- 
eral action). 

'  See  Article  on  Retxims,  page  392  of  this  Volume. 

'  Thebaut  v.  Canoya,  11  Fla.,  143. 

Where  the  affidavit  of  service  states  that  defendant  was  served  in  a  speci- 
fied county,  it  may  be  presumed  in  aid  of  jurisdiction  that  he  was  a  resident 
thereof.  Pellier  v.  Gillespie,  67  Cal.,  582;  s.  c,  4  Pac.  Sep.,  1187;  again,  8 
Pac-  Bep.,  185,  following  Calderwood  ■».  Brooks,  28  Cal.,  151. 

8  Weis  V.  Schoerner,  53  Wise,  73;  s.  c,  9  Nortlm.  Bep.,  794.    (An  affl- 
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12.  Defects  in  proof  not  jurisdictional^ — If  service  is  reg- 
nlax,  defects  in  tlie  proof  of  service  do  not  prevent  jurisdiction 
from  attaching,  but  they  may  be  supplied  nunc  pro  tunc}  It 
may  be  otherwise  of  subsequent  steps,  if  such  that  there  is  no 
authority  for  them  except  a  statute  which  requires  proof  of 
service  as  a  preliminary.' 


Form  No.  323. 
Affidavit  of  personal  service. 

{^TiUe  of  c^rt  and  cause.] 
[  Yenue.] 

M.  'M.,  being  duly  sworn,  says :  That  he  is  [a  clerk  in  the 
office  of  plaintiff's  attorney  herein]  ;  and  that,  *  on  the 
day  of  ,  18     ,  at  [^stating  the  particular  place,  for  in- 

stance, the  counting-room  of  the  above-named  Y.  Z.,  No. 

street,  in  the  city  of  New  York],  deponent  then  being 
more  than  twenty -one  years  [or,  if  "a  mi/nor,  state  numher  of 
years^l  of  age,  he  served  the  within  [or,  annexed]  summons 
[and  complaint — or,  and  notice  of  judgment  in  case  of  default — 
or,  and  notice  of  no  personal  claim — or,  and  indorsement  of 
reference  to  statute^]  personally  on  the  above-named  Y.  Z., 
defendant  herein,  f  by  delivering  a  copy '  thereof  to  him  person- 
ally, and  leaving  the  same  with  him  \if  not  received,  state  cir- 
cumstances^] ;  and  that  he  knew  the  person  so  served  to  be  the 
person  mentioned  and  described  in  said  summons  as  defendant 

davit  failing  to  state  place  of  service  as  required  by  statute,  held  fatally  de- 
fective.) 

'  Kloepping  v.  Stellmacher,  7  Vroom,  176.  (An  affidavit  of  service  of  sum- 
mons of  ejectment,  allowed  to  be  filed  nunc  pro  tunc,  on  application  to  open 
default,  it  appearing  that  the  service  was  in  conformity  with  law,  and  the  de- 
fendant having  no  defense.) 

Contra,  Coffee  «.  Gates,  28  Ark.,  43.  (Failure  of  person  appointed  by  offi- 
cer to  make  return  to  verify  its  correctness  by  affidavit,  prevents  jurisdiction.) 

'  See,  for  instance,  Newby  ®.  Perkins,  1  Dana,  440. 


=  Not  less  than  eighteen.    N.  T.         «  For  instance  thus :  by  tendering 

Gen.  Bules,  No.  9,  of  1884.  a  copy  thereof  to  him  personally,  and 

*  People  ex  rel.  Martin  i.  Walters,  on  his  refusal  to  receive  the  same,  de- 

15  Abb.  N.  (7..  461.  ponent  laid  them  down  upon  his  desk, 

'  Stating  that  the  original  was  ffied  saying  to  him, ' '  I  hereby  deliver  these 

is  not  necessary.     Central  Bank  v.  to  you,"  and  thereupon  left  the  same 

Wright,  12  Wend.,  190.  with  him. 
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herein  [or  where  identified  hy  inquiry,  state  facts,  as  in  Form 
No.  327]. 

\Jurat?^  \jSignature.] 

Form  No.  324. 
Another  Form ;  service  on  many  defendants. 

\_As  in  preceding  Form  to  the  *,  continuing^  at  the  time[8] 
and  the  place[s]  and  in  the  manner  hereinafter  stated,  he  served 
the  within  [or,  annexed]  summons  [and  complaint — or,  and 
notice  of  judgment  in  case  of  default — or,  and  notice  of  no 
personal  claim — or,  and  indorsement  of  reference  to  statute],  to 
wit :  on  said  U.  V.,  at  ,  N.  Y.,  on  the  day  of 

,18    ;  on  said  "W".  X.,  at  ,  N.  T.,  on  the 

day  of  J  i8     ;  on  said  T.  Z.,  at  ,  N.  Y.,  on  the 

day  of  ,  18     ;  by  [cfec,  concluding  as  in  the  pre- 

ceding Form,  from,  the  f]. 

Form  No.  325. 
The  same  : — On  infant  under  fourteen  and  next  &iend. 

\As  in  last  Form,  hut  one,  to  the  f ,  concluding  thus  ,•]  an 
infant  under  14  years  of  age,  by  delivering  a  copy  thereof  to 
him  personally,  and  leaving  the  same  with  him,  and  at  the  same 
time  and  place  [or  otherwise,  according  to  the  faci],  deponent 
delivered  a  copy  thereof  to  and  left  the  same  with  W.  Z.,  the 
father  [or,  mother — or,  guardian — or  if  neither  was  within  the 
State,  the  person,  indicating  relationship,  if  any — then  having 
the  care  and  control  of  said  Y.  Z. — or,  with  whom  said  Y.  Z! 
was  then  residing — or,  in  whose  service  said  Y.  Z.  was  then 
employed — in  either  case  adding  facts  as  to  parents  and  gua/rd- 
ianship,  showing  that  he  had  none  within  this  State'].  That 
deponent  knew  the  defendant  Y.  Z.  so  served  to  be  the  person 
mentioned  and  described  in  the^aid  summons  as  defendant 
herein,  and  the  said  W.  Z.  to  be  his  father  [or  othervnse,  as 
above — or,  where  identified  hy  inquiry,  state  facts.  See  Form 
Wo.  327]. 

[Jurat]  [Signature.] 

Form  No.  326. 
The  same : — On  person  of  unsound  mind,  by  delivering  to  committee. 

[As  m  last  Form  hut  two,  inserting  at  the  end  :]  And  at  the 
same  time  and  place  [or,  otherwise  according  to  the  fact] 
deponent  delivered  a  copy  thereof  to  and  left  the  same  with 
W.  X.,  whom  deponent  knew  to  be  the  committee  of  said  Y. 
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Z.,  appointed  by  the  Court,  at  ,  on  or  about 

the  day  of  ,  18     ,  upon  judicially  declaring  him 

incompetent  to  manage  his  afEairs. 


Form  No.  327. 
Af5.davit  of  personal  service  in  divorce,  &c.  * 

[As  in  Form  N'o.  323,  adding  statement  of  how  deponent 
Jcnew  the  person  served  to  he  defendant,  and  the  proper  person 
to  he  served,  and  how  he  acquired  such  knowledge,  for  instance 
thus  ,■] 

[  Where  deponent  had  previous  personal  hnowledge']  That 
deponent  knows  said  Y.  Z.  to  be  such  defendant  and  the  proper 
person  to  be  served  with  said  summons,  because  he  has  known 
said  defendant  about  two  years  last  past,  and  also  knew  the 
plaintiff  and  defendant  to  live  and  cohabit  together  as  man  and 
wife  at  No.         ,  street,  in  the  city  of  , 

during  the  year  18  ,  and  has  seen  them  introduce  themselves 
as  such ;  deponent  has  also  seen  their  marriage  certificate ; 
deponent  also  knows  defendant's  father  and  mother,  and 
brought  a  message  from  defendant  to  them. 

[iVhere  dejaonent  acquires  his  knowledge  of  identity  at  the 
i/i/me  of  servtce']  That<  deponent  knows  said  Y".  Z.  to  be  the 
defendant  herein  and  the  proper  person  to  be  served  from  the 
following  facts:  That  previous  to  the  aforesaid  service  on 
defendant  of  said  summons  and  complaint,  deponent  obtained 
a  full,  concise,  and  minute  description  of  said  defendant  from 
the  plaintiflE  herein  as  to  his  appearance,  height,  color  of  hair, 
features,^  &c. ;  tliat  said  No.         ,  street  \^place  where 

service  was  above  alleged  to  home  heen  made\,  is  a  hotel,  known 
as  the  "Hotel  Germania;"  that  deponent,  on  entering  said 
hotel,  did  not  meet  any  person  until  he  reached  the  second 
floor,  on  which  floor  the  oflS.ce  of  the  hotel  is  situated  ;  here 
deponent  saw  only  one  person  who  answered  the  description  of 
said  defendant,  and  deponent  accosted  him  and  asked  for  "  Mr, 
T.  Z. ;"  said  person  immediately  said  "I  am  he;"  deponent 
then  asked'  him  again  "Are  you  Y.  Z.  ?"  to  which  said  person 
answered,  "  Yes,  sir ;  I  am ;  what  do  you  want  ?"  deponent  then 
delivered  and  served  said  summons  and  complaint  upon  defend- 
ant as  aforesaid ;  that  deponent  did  not  see  any  person  on  said 
floor,  or  in  the  immediate  neighborhood  of  said  floor,  whom  he 
could  interrogate  as  to  the  identity  of  said  defendant. 


'  These   special   requirements  of         "  Recognition  by  such  description 
proof  of  such  service  are  prescribed    is  not  aloriA  enough. 
by  N.  T.  Gen.  Bules,  No.  18,  of  1884. 
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That  the  plaintiff  in  this  action  was  standing  down  stairs  in 
lower  hallway  of  said  hotel,  but  out  of  sight  of  said  defendant ; 
that  deponent,  after  said  service,  went  down  stairs  and  requested 
the  plaintiff  to  look  up,  and  deponent  would  speak  to  said 
defendant,  and  plaintiff  should  look  at  him  and  see  if  the 
person  served  as  aforesaid  is  her  husband  ;  that  deponent  again 
went  up-stairs  and  accosted  the  said  defendant,  and  the  plaintiff 
herein  looked  up  from  down  stairs  (said  plaintiff  being  in  the 
lower  hall,  and  could  see  to  the  head  of  the  stairs  on  the  second 
floor),  where  deponent  accosted  said  defendant,  he  having  a 
lamp  in  one  of  his  hands  which  threw  a  full  glare  over  his 
features;  deponent  again  asked  defendant  if  he  was  Y.  Z., 
said  defendant  answering,  "  Yes,  sir ;  I  am  the  man ;"  deponent 
then  left  and  went  down  stairs,  and  said  plaintiff  told  deponent 
that  she  recognized  her  husband  in  the  man  deponent  accosted. 
That  subsequently,  and  on  the  day  of  j  18     > 

deponent  again  went  to  said  No.         ,  street,  and  on 

the  second  floor  of  said  building  deponent  saw  a  man  (unknown 
to  deponent),  and  deponent  asked  him  for  "  Mr.  Y.  Z. ;"  that 
said  person  then  pointed  out  to  deponent  the  defendant  herein, 
and  said  '■  that  is  Mr.  Z. ;"  that  deponent  recognized  said  per- 
son so  pointed  out  as  the  defendant  in  this  action,  and  as  the 
person  on  whom  deponent  served  said  summons  and  complaint 
as  aforesaid,  and  who  admitted  to  deponent  that  he  was  the 
defendant  in  this  action. 

[Jurat.]  [Signature.] 

[Add,  if  practicahle,  corroborating  affidavits.^'] 


Form  No.  328. 
Affidavit  of  service  on  a  convict  in  prison.' 

[Add  to  Form  No.  323  ;] 

That  said  service  was  made  in  the  presence  of  the  superin- 
tendent in  charge  of  the  Reformatory  at  ,  said  defendant 
having  been  theretofore  sentenced  to  said  Reformatory, 

'  This  Form  is  from  Kaiser  «.  vorce '  [<£c.,  a»  in  surrnnons],  was  leg- 
Kaiser,  16  jHwra,  603.  See  Spaulding  ibly  written  [or,  printed]  on  the  face  of 
«.  Lyon,  2  Aib.  N.  0.,  203.  If  copy  the  copy  of  the  summons  delivered  to 
complaint  was  not  served  with  the  the  defendant." 
summons,  or  if  service  was  without  '  Such  service  is  valid.  Davis  v. 
the  State,  insert,  "  and  the  inscription  Duffle,  1  Abb.  Ct.  App.  Dec,  4S6; 
on  the  face  of  the  annexed  copy  sum-  Blade  v.  Joseph,  5  Daly,  187. 
mons  in  the  words  '  action  for  a  di- 
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18       ,   by  the  Court   [and    said    superintendent 

then  and  there  stated  to  said  defendant  that  he  could  defend 
said  action  and  consult  his  attorney  and  counsel  for  the  pur- 
pose^]. 

Form  No.  329. 

Affidavit  of  service  on  sheriff  by  serving  under-sheriff  or  leaving  at 

office.' 

[As  in  Form  No.  323  to  the  *,  continuing  thus :]  on  the 
day  of  ,  IS      ,  deponent  being  then  more  than 

twenty-one  years  [or,  if  a  minor,  state  number  of  years]  of  age, 
he  served  the  within  [or,  annexed]  summons  [and  complaint] 
on  said  Y.  Z.,  sheriff,  defendant,  by  personally  delivering  a 
copy  thereof  to  and  leaving  the  same  with  M.  N.,  defendant's 
under  sheriff,  at  {stating particular  place']. 

[Or  if  at  office,  say,  with  a  person  then  in  charge  of  the 
office  of  said  sheriff,  at  No.         ,  street,  in  , 

to  wit :  defendant's  under  sheriff — or,  deputy  sheriff  O.  P. — 
or,  with  a  clerk  in  the  employment  of  said  sheriff — in  either 
case  adding,  said  office  being  the  place — or,  no  place  having 
been  designated  by  said  sheriff,  by  notice  filed  in  the  office  of 
the  clerk  of  county, — for  service  of  papers  on  him.'] 


Form  No.  330. 
Affidavit  of  service  on  a  corporation  *  or  joint-stock  association. ° 

[As  in  Form  No.  323  to  the  f,  continuing :]  by  delivering 

'  This  clause  is  not  deemed  essen-  Pope  v.  Terre  Haute  Mfg.  Co.,  87  N. 

tial  to  proof  of  service.  T.,  137,  affl'g  24  Hun,  33a;  Shickle, 

'  A  proper  method,  under  3  iV.  T.  &c.,  Iron  Co.  «.  S.  L.  Wiley  Const. 

B.  S.,  385,  i^  55,  in  actions  for  escape  Co.  (Mich.,  1886),  38  Northwestern  Be- 

only.     N.  T.  Code  Giv.  Pro.,  §  436,  porter,  IT;  and  Hiller  ».  B.  &  M.  R.  R. 

mibd.  3.    In  other  actions  against  a  Co.,  70  i7.  Z,  234.    (Cbnfo-a,  as  to  serv- 

sherifl  serve  him  personally.  Sherman  ing  transient  officer.     Good  Hope  Co. 

».  Conner,  16  Abl).  Pr.,  N.  8.,  396.  v.  Rw.  Barbed  Fencing  Co..  19  Repor- 

^  In  case  no  place  has  been  so  desig-  terylSI;    and  see  St.   Clair  v.   Cox, 

nated,  service  may  be  at  his  actual  of-  106    U.  S.,  350.)    And  an  action  on 

flee  in  the  city  or  village  in  which  the  the    judgment   may  be   brought    in 

county  courts  are  held.     Dunford  v.  another  jurisdiction  where  the  corpo- 

Weaver,  84  N.  Y.,  445.  ration  has  an  office  and  agent  for  the 

*  For  designation  of  those  to  whom  transaction  of  business,  if  the  local 

process  served  on  domestic  corpora-  law  provides  for  service  of  process 

tion  may  be  delivered,  see  N.  T.  Code  there.    Weymouth    v.    Washington, 

Civ.  Pro.,  §  431.    As  to  foreign  cor-  &c.,  R.  R.  Co.,  1  MaeAr.,  19. 

porations,  id.,  §  433.  «  M.  Y.    Code   Civ.  Pro.,   §   1819. 

The  above  Form  is  good  as  against  Hatheway  ».  Am.  Mining  Stock  Ex- 

a    foreign   corporation   as   well    as  change,  31  Bun,  375. 
against  a  domestic  corporation,    s.  p., 
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a  copy  tbereof  to  M.  'N.,  of  ,  personally,  and  leaving 

the  same  with  him,  and  that  he  knew  said  M.  N.  to  be,  at  that 
time,  the  president  [or,  treasurer — or,  other  proper  officerj  of 
the  company  [or,  bank,  c&c]  of  ,  and 

knew  the  said  corporation  [or,  association  sued  in  the  name  of 
said  M.  N.]  so  served,  to  be  the  company  [or,  bank,  c&c]  men- 
tioned and  described  in  the  said  summons  as  [one  of]  the 
defendants  in  this  action. 

[Jurat.']  [Signature.] 


Form  No   331. 

Certificate  by  sheriff  of  personal  service  on  defendant.  > 

[Title  of  court  and  cause.^] 
[  Venue.] 

I  hereby  certify  that  on  the  day  of  ,  18       ,' 

at  ,*  I  served  on  Y.  Z.  [one  of  the  defendants]  above- 

named,  the  [within]  summons  [and  complaint]  in  this  action 
by  delivering  a  copy  ^  thereof  to  him  personally,^  and  leaving 
the  same  with  him. 

[I>ate.]  [Signature.]-! 


'  The  general  requisites  of  sheriffs  service  out  of  his  county,  is  not  proof, 
returns  of  service  have  already  been  Farmers'  Loan  &  Trust  Co.  v.  Dick- 
stated.  See  p.  392,  &c.,  of  this  Vol-  son,  9  Abb.  Pr.,  61;  s.  c,  17  How.  Pr., 
ume.  477.    The  certificate  of  a  sheriff  of 

Where  a  deputy  died  after  stating  another  State  is  not  evidence  in  this 

during  his  sickness  that  he  had  made  State,  of  service  of  papers  from  the 

service,  indicating  times  and  places,  courts  of   this    State.    His    afiidavit 

the  court  on  affidavit  to  these  facts,  should   he   presented.     Thurston    v. 

and  a  corroborating  affidavit  from  one  King,  1  AlA.  Pr.,  136  ;    Morrell  ■». 

of  the  defendants,  ordered  the  sheriff  Kimball,  4  id.,  352. 

to  make  a  certiiicate  of  service  in  ac-  A  sheriff's  certificate  of  service  of 

cordance  therevcith.    Barber  «.  Good-  summons  and  complaint  does  not  lose 

ell,  4  Weekly  Big.,  297;   s.  c,  58  How.  its  force  by  lapse  of  time  or  by  being 

Pr..  864.  used  upon  the  entry  of  a  judgment 

5  Where  the  proof  of  service  is  the  -which  is  afterwards  vacated.    It  may 

sheriff's  certificate,  he  should  state  or  still  be  used  on  a  second  application 

refer  to  the  name  of  the  cause,  and  for  judgment.     Brien  «.  Casey,  2  Abb. 

show  that  the  summons  served  by  him  Pr. ,  416. 

■was  in  that  cause.     Litchfield  v.  Bur-  '  See  note  4,  page  631  {above). 

•well,  5  How.  Pr.,  341.  '  It  will  be  intended,  where  the 

*  The  certificate  should  state  both  sheriff  returns  that  he  served  a  copy 
the  time  and  place  of  service.  If.  Y.  on  the  defendant,  that  he  served  it 
Code  Civ.  Pro.,  §  434,  subd.  2,  last  personally.  Central  Bank  v.  Wright, 
clause.  13  Wend.,  190. 

*  The  certificate  of  a  sheriff,  of 
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Form  No.  332. 
Admission  of  personal  service.  ^ 

I  admit  that  due^  and  personal  service  of  the  within  [or, 
annexed]  summons^  [and  complaint— o^,  and  notice  of  judgment 
in  case  of  default — w,  and  notice  of  no  personal  claim — or,  and 
indorsement  of  reference  to  statute^]  was  made  upon  me  [by 
delivering  to  and  leaving  witli  me  a  copy  thereof^]  the 
day  of  ,  18    ,*  at  [here  state  place  specijicalh/],  in  the 

State  of  .'        _  Y.  Z.,  Defendant. 

[If  acknowledgment  is  not  appended,  add,"] 
Signed  and  delivered 

in  presence  of 
[Signature  of  witness}. 


'  An  admission  of  service  must,  be 
in  writing,  and  subscribed.  Mont- 
gomery «.  Tutt,  11  Cal.,  307,  iV".  T. 
Code  Civ.  Pro.,  g  434. 

Tlie  client's  admission  of  service 
cannot  be  made  by  tlie  attorney  in 
virtue  of  his  general  power.  Reed  ». 
Reed,  19  So.  Oar.,  548;  Masterson  ®. 
Le  Claire,  4  Minn.,  163;  Starr  ».  Hall, 
87  N.  a,  381.  But  lie  may  effect  the 
same  result  by  serving  notice  of  ap- 
pearance. 

'  A  mere  admission  of  service  goes 
only  to  the  mode,  and  is  not  a  waiver 
of  irregularity  in  the  time  of  service. 
Francis  v.  Sitts,  3  Hill,  363.  See  p.  19 
of  this  Volume. 

^  In  theory  of  law  it  is  the  sum- 
mons (not  a  copy)  that  is  served  by 
delivering  a  copy.  The  summons  it- 
self is  to  be  filed.  But  an  admission 
of  service  is  not'  invalid  because  in 
terms  it  admits  service  of  a  copy  of 
the  summons  instead  of  the  summons. 
Maples  n.  Mackey,  15  Hun,  533. 

*The  annexed  papers  should  be 
mentioned  if  their  service  is  relied  on. 
Jurisdiction  of  a  non-resident  held 
not  to  be  obtained  by  indorsing  "I 
accept  service  of  this  writ,"  on  an  or- 
der that  plaintiff  give  him  notice  by 
serving  him  with  a  copy  of  the  order. 
Scott  V.  Noble,  73  Pa.  St.,  115. 

'  This  clause,  though  well  to  in- 
sert, is  held  not  essential.  Maples  v. 
Mackey,  15  Sun,  533,  distinguishing 
Read  v.  French,  38  JV.  T.,  385. 

'  Judgment  on  an  antedated  ad- 
mission of  service  was  held  void  in 


Trolan  «.  Fagan,  48  How.  Pr.,  340,  as 
against  a  rival  creditor's  motion  to  set 
it  aside.  Compare  Peck  «.  Richard- 
son, 9  Swm,  56/;  and  notes  to  Form 
No.  334. 

'  It  is  not  essential  to  designate  the 
place  where  the  service  w.as  made, 
Alderson  »,  Bell,  9  Cal.,  315,  unless 
it  be  expressly  required,  as  it  is,  by  N. 
Y.  Oode  Oi'o.  Pro..  §  434.  And  under 
that  statute,  omission  to  state  the  place 
of  service  has  been  held  amendable  in 
support  of  an  honest  judgment,  as 
against  the  debtor  and  those  who  are 
bound  by  or  have  ratified  his  act. 
Maples  i).  Mackey,  15  Hun,  533. 

The  place  should  be  within  the 
limits  within  which  personal  service 
would  be  effectual  if  there  were  no 
admission. 

Under  the  statutory  provision  that 
no  civil  suit  should  be  brought  in  the 
United  States  Circuit  or  District 
courts  against  an  inhabitant  of  the 
United  States  by  original  process  in 
any  other  district  than  that  of  which 
he  is  an  inhabitant,  or  in  which  he 
may  be  found  at  the  time  of  serving 
the  writ, — service  made  in  the  District 
of  Columbia  on  the  Commissioner  of 
Patents,  commanding  him  to  appear  in 
the  District  of  Vermont,  was  held  inval- 
id, though  he  indorsed  on  the  writ  ''  I 
hereby  accept  of  the  within  subpcena 
to  have  the  same  effect  as  if  duly 
served  on  me  by  a  proper  oflBcer,  and' 
I  do  hereby  acknowledge  the  receipt 
of  a  copy  thereof."  Butterworth  u 
HiU,  111  27.  B.,  138.  ' 
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Form  No.  333. 
Affidavit  to  signature  of  admission  of  service.* 

[  Venue.] 

C.  D.,  being  duly  sworn,  says,  that  he  is  :  that  he 

resides  in  ;  and  that  on  ,  18      ,  at  , 

he  saw  Y.  Z.  [defendanf],  to  him  personally  known  to  be  the 
defendant  described  in  the  above  admission,  sign  the  same 
[and  that  he  knows  said  Y.  Z.  to  be  an  adult  who  has  not  been 
judicially  declared  to  be  incompetent  to  manage  his  afi'airs^]. 

[Jurat.']  [Signature.'] 

Form  No.  334. 
Admission  of  service  and  consent  to  immediate  judgment.^ 

[^Title  of  court  and  cause,  or  may  he  indorsed 

on  sujnmons.'] 
[  Yenue.] 

I  hereby  admit  due  and  legal  personal  service  of  the  within 


1  If  admission  of  service  is  made 
by  a  party  who  is  not  an  oflScer  of  the 
court,  the  signature  must  be  proved 
to  be  genuine.  Litchfield  «.  Burwell, 
5  How.  Pr.,  341 ;  s.  c,  9  if.  Y.  Leg. 
Ois.,  182;  Alderson  «.  Bell,  9  Cal, 
315.  And  this  is  expressly  required  by 
JSr.  Y.  Code  Civ.  Pro.,  §  434,  subd.  2. 

Under  W.  Y.  Code  Pro.,  %  138, 
■which  did  not  in  terms  require  verifi- 
cation, omission  to  verify  the  signature 
to  the  admission  was  amendable. 
Jones  v.  U.'S.  Slate  Co.,  16  Mow.  Pr., 
129;  Maples  ».  Mackey,  15  Bun,  533. 
And  it  was  held  in  Wlute  v.  Bogart.  73 
JH".  Y.,  256,  that  proving  the  defendant's 
signature  by  the  alBdavit  of  plaintifiE, 
■was  at  most  an  amendable  irregular- 
ity. The  present  section,  however, 
requires  verification,  and  excludes  the 
plaintiff  from  those  who  may  prove 
the  genuineness  of  the  signature. 

The  agents  of  a  foreign  or  domestic 
corporation,  who  are  competent  to  be 
served  with  process,  may  also  ac- 
knowledge service  of  the  ■writ  and 
waive  process.  Atlantic,  &c.,  E.  Co. 
V.  Jacksonville,  &c.,  E.  Co..  51  Ga  , 
458.  But  an  indorsement  of  accept- 
ance of  service  on  behalf  of  a  corpora- 
tion, iDy  persons  who  describe  them- 
selves in  such  indorsement  as  agents 
of  the  corporation,  has  no  legal  force 
of  itself  as  evidence  of  the  fact  of  such 


agency,  or  as  proof  of  such  service  as 
the  law  contemplates.  Talladega  Ins. 
Co.  ■».  Woodward,  44  Ala.,  287.  In 
the  language  of  the  court,  in  one  case, 
"Their  unsworn  statement  was  of  no 
more  legal  value  to  establish  service 
than  the  like  statement  by  anybody 
else  would  have  been."  Hebel  B.Ama- 
zon Ins.  Co.,  33  Mich.,  400.  See  8 
Sout7i.  LoAJO  Bev.,  Jf.  8..  227. 

*  This  clause  may  be  inserted  for 
greater  caution,  but  ought  not  to  be 
required.  The  burden  should  be 
upon  those  impeaching  the  admission  • 
to  show  the  contrary. 

^  The  pro^yision  of  the  statute  (JHf. 
Y.  Code  Pro.,  §  385;  Code  Civ. 
Pro.,  §  738)  for  entry  of  judgment  on 
offer  by  defendant  and  written  notice 
of  acceptance  by  plaintiff,  served  ■with- 
in ten  days,  is  merely  directory  as  to 
written  acceptance,  and  such  written 
acceptance  may  be  waived  by  defend- 
ant, and  judgment  entered  without  it, 
as  in  White  v.  Bogart,  73  JV.  Y.,  356, 
sustaining  this  and  the  two  following 
Forms  as  against  the  claims  of  rival 
creditors.  Says  Allen,  J. :  "  The  want 
of  a  formal  acceptance  in  writing  ■*  * 
■*  was  an  irregularity  merely,  *  *  ■» 
and  it  may  be  filed  at  any  time,  nunc 
pro  tunc,  by  leave  of  the  court,  or  it 
may  be  waived  by  the  party." 
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summons  and  complaint,  and  consent  that  judgment  be  entered 
against  me  for  the  amount  therein  claimed  forthwith,  waiving 
the_  twenty  days  mentioned  in  the  summons  [and  waiving 
notice  of  acceptance  hereof*]. 

[Date.]  [Signature.] 

[Aohnowledgment  as  in  Form  No.  l,p.  IS,  of  this  Volume, 
or  affidavit  proving  signaPure,  as  in  Form  Mo.  333,  j>.  634.] 

Form  No.  335. 
Affidavit  of  failure  to  serve  answer  or  demurrer. 

[Title  of  court  a/nd  cause.] 
[  Venue.] 

S.  H.  W.,  being  sworn,  says  that  he  is  plaintiff's  attorney  in 
the  above  entitled  action,  and  that  no  answer  or  demurrer  to 
the  complaint  in  said  action,  or  copy  thereof,  has  been  received 
by  plaintiff's  attorney  [and  that  defendant  has  not  appeared 
otherwise  than  by  the  admission  and  waiver  indorsed  upon  the 
summons^]. 

[/Signature.] 

Form  No.  336. 
Judgement  entered  on  admission  of  service  and  waiver  of  answer. 

[Title  of  court  and  cause.] 

The  summons  and  complaint  in  this  action  having  been 
personally  served  on  each  of  the  defendants,  and  the  twenty 
days  time  to  plead  having  been  waived  by  the  defendant  i . 
Z.  in  writing,  and  no  answer  or  demurrer  to  the  complaint 
having  been  served  on  the  plaintiff's  attorney,  as  required  by 
the  summons,  now,  on  motion  of  S.  H.  W".,  plaintiff's  attorney, 
it  is  hereby  adjudged  that  S.  H.  W.,  the  plaintiff,  recover  of 
the  defendant  Y.  Z.  the  sum  of  dollars,  with 

dollars  disbursements,  amounting  in  all  to  dollars,  and 

have  execution  therefor. 

Judgment  entered  this  day  of  ,  18    . 

ISignattire], 

Clerk. 

[Indorsed,  .     Filed  the  day  of  , 

18     ,  at  .  M.J 

'  Though  the  Form  was  sustained         '  K  Y.   Code   Civ.  Pro.,  %  1212, 
without  this  clause  in  White  B.  Bogart,    subd.  1. 
"73  N.T..  256,  it  may  be  the  safer  prac- 
tice to  insert  it. 
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AETICLE    III. 
Substituted  Seevice  within  the  Jueisdiction. 

1.  Power  of  the  court.  Forms. 

2.  Service  on  resident.  (337.)  Affidavit  or  return  by  officer  of 
3. promptness.  inability  to  make  personal 

4.  delivery  or  posting,  <fec.  service,  on  -which  to  apply 

5.  proof  of  substituted  service.  for  substituted  service. 

6.  Service  on  the  attorney  of  record  in        (338.)  Order  for  substituted  service. 

former  cause.  (339.)  Affidavit  of  substituted  service. 

1 .  Power  of  the  court.'] — Under  the  JS^ew  York  statute,^ 
which  is  understood  to  require  personal  service  in  all  cases  not 
otherwise  provided  for,  substituted  or  constructive  service  is 
deemed  to  be  strictly  a  statutory  proceeding,  not  sustainable 
except  in  cases  provided  for  by  the  statute.  Where  defendant 
is  a  resident,  service  by  leaving  at  his  residence  or  posting 
and  mailing,  if  personal  service  cannot  with  due  diligence  be 
made,  is  allowable,  irrespective  of  the  nature  of  the  cause  of 
action,  except  in  divorce." 

Where  the  defendant  is  a  non-resident  the  plaintiff  will 
proceed  in  the  form  given  in  the  next  article,  and  he  may  do  so 
also  where  defendant,  being  a  resident,  has  absconded  or  is 
concealed. 

2.  Service  on  resident.'] — Under  the  'New  York  statute,' if  a 
defendant  in  any  court  of  record  is  a  resident  of  the  State  and 
cannot  be  found,  and  the  place  of  his  sojourn  cannot  be 
ascertained,  or,  if  he  is  within  the  State,  and  it  appears  that  he 
avoids  service,  so  that  personal  service  cannot  be  mad6,  the 
court,  or  a  judge  thereof,  or  the  county  judge  of  the  county 
where  the  action  is  triable,  may  make  an  order  allowing 
substituted  service. 

In  several  unreported  cases  applications  under  these  pro- 
visions for  leave  to  serve  a  corporation  have  been  denied  on  the 
ground  that  corporations  are  not  within  the  purview  of  the 
statute. 

3.  — promptness.] — It  is  obvious  that  as  the  justification  of 

'  N,  Y.  Code  Civ.  Pro.,  §§  416-445. 

»2/d.,§1774  »Ji.,  §§435-437. 
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substituted  service  depends  on  present  inability  to  find  the 
defendant,  the  application  must  be  raade  on  afiSdavits  to  efforts 
immediately  preceding,  and  the  order  must  be  promptly  fol- 
lowed by  service  in  compliance  with  it.* 

4.  —  delivery  or  posting^  dtc] — If  the  only  person  present 
on  the  premises  is  at  some  little  distance  from  the  dwelling- 
house,  the  safer  course  is  not  to  rely  on  mere  delivery  to  such 
person,  but  to  also  post  a  copy  on  the  door,  and  mail  a  copy.' 

5.  — ^oof  of  substituted  service.] — In  making  and  proving 
substituted  service  by  leaving  a  copy  at  the  defendant's  resi- 
dence, the  statute  should  be  strictly  pursued ;  and  the  proof, 
whether  by  affidavit  or  return,  should  show  compliance  in 
detail,^  stating  time  *  and  place.^ 

Where  the  statute  requires  delivery  to  some  person  at 
the  residence,  the  proof  of  service  should  show  such  delivery,* 
and  the  name,  if  known.'' 

'  Delay  of  fifteen  days  between  making  of  affidavit  and  application  for  or- 
der, held  fatal  on  appeal  from  judgment.  Cohn  v.  Kember,  47  Oal.,  144;  s. 
p.,  People  v.  Huber,  30  id.,  81. 

2  Kibbe  «.  Benson,  17  Wall.,  624. 

5  Sharp  V.  Baird,  43  Cal.,  577.  (Return  to  attachment  held  insufficient  for 
not  stating  whether  there  was  an  occupant  or  not,  and  for  not  showing  the 
posting  of  3  copy  of  the  attachment.  The  court  say  it  is  the  duty  of  the 
sheriff  to  state  in  his  return  what  acts  he  performed  in  serving  the  writ,  so  the 
court  may  decide  upon  its  sufficiency.) 

But  mere  verbal  diversity  between  the  statute  and  the  proof  does  not  viti- 
ate. Neally  «.  Redman,  5  Iowa,  387  (objection  that  return  used  the  word 
"residence"  instead  of  "house,"  overruled). 

^  Compare  Wilson  v.  Call,  49  Iowa,  463,  holding  omission  to  state  date, 
cured  after  lapse  of  years,  the  recital  of  service  in  the  judgment  being  ade- 
quate. 

'  Bickford  v.  Skewes,  9  8im.,  428;  Liblong  ®.  Kansas  Fire  Ins.  Co.,  82  Penn. 
St  418;  Robison  v.  Miller,  57  Miss.,  337  (holding  it  indispensable  that  return 
should  state  place  to  be  the  usual  place  of  abode,  as  required  by  the  statute). 

«  Harris  v.  Hardeman,  14  How.  ( U.  8.),  334  (judgment  set  aside  for  this  omis- 
sion in  official  return);  s.  p.,  Cost  v.  Rose,  17  III.,  376. 

'  Harmon  v.  Lee,  6  Iowa,  171.  In  Morehead  ».  ChafEe,  53  Miss.,  161,  and 
Phillips  V.  Evans,  64  Mo.,  17,  errors  in  the  name  were  held  not  to  vitiate.  In 
Robison  v.  Miller,  57  Miss.,  337,  the  omission  to  state  the  name,  in  an  official 
return,  was  disregarded. 

The  following  cases  further  illustrate  the  principle  in  the  text,  as  applied 
under  varying  statutes: 

Abode,  and  its  proper  designation.]— Pigg  ®.  Pigg,  43  Ind.,  117  Splahn  v. 
Gillespie  48  id.,  397;  White  v.  Primm,  36  III.,  416:  Sturgis  v.  Pay,  16  Ind.. 
439-  Hewitt  v.  Weatherby,  57  Mo.,  276;  Earle  v.  McVeigh,  91  U.  &,504;  Boy- 
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6.  Service  an  the  attorney  of  record  in  former  cause.] — In 
the  absence  of  statutory  restraint,  a  court  of  equity  may 
exercise  the  jurisdiction  necessary  to  review  or  impeach  its  own 
judgment,  or  to  enjoin  proceedings  at  law,' or  to  sustain  a  cross- 
bill,' by  serving  the  necessary  process  to  commence  the  equity 
suit  for  that  purpose  upon  the  attorney  of  record  in  the 
judgment  or  other  adverse  proceedings,  if  he  be  within  the 
jurisdiction,  and  if  the  party  be  absent  or  concealed,  thus 
making  it  impracticable  to  make  personal  service  on  him 
within  the  jurisdiction. 

This  practice  rests  on  the  existence  of  such  an  intimate 
connection  between  the  proceeding  in  which  the  proposed 
defendant  has  already  appeared  by  attorney,  and  the  suit  in 

land  V.  Boyland,  18  III.,  551;  Johnson  ».  Johnson,  WaZk.  (Mich.),  309; 
Davidson  «.  Marchioness  of  Hastings,  2 -ffaera.,  509;  Winrow  v.  Raymond, 
4  Penn.  St.,  501;  Lambert  v.  Sample,  25  OJdo  St.,  336;  Hyslop  v.  Hop- 
pock,  5  Ben.,  447;  Ames  v.  Winsor,  19  Pick.  [Mass.],  347;  Capehart  v. 
Cunningham,  13  W.  Va.,  750;  Healey  v.  Butler,  66  Wise,  9;  s.  c,  37 
Northwestern  Pep.,  833. 

"  At  the  dwelling  or  abode  "] — satisfied  by  delivery  outside  the  door.  Phoe- 
nix Ins.  Co.  V.  Wulf,  1  Fed.  Rep.,  775. 

But  not  by  delivery  in  the  yard  and  135  feet  distant  from  the  house.  Kibbe 
«.  Benson,  17  WasK.,  624.     Contra,  Rousseau  v.  Gayarre,  34  La.  Ann.,  855. 

"  At  some  obvious  part  of  the  house"'\—saX\s&e,d.  by  delivery  to  servant  on 
piazza.    Alston  v.  Bowers,  1  Nott  &  McG.  (S.  C),  458. 

Pequirement  that  the  person  be  a  member  of  defendanfs  fa/mily.'\ — Mack  v. 
Brown,  73  III.,  295;  Lyon  s.  Thompson,  13  Iowa,  183;  "Wilson  v.  Call,  49  id., 
463;  Mayer  v.  Griffin,  7  Wise,  82;  Converse  v.  Warren,  4  Iowa,  158;  Davis  v. 
Burt,  7  id.,  56;  Lucas  v.  Wilson,  67  Geo.,  856. 

Reading  or  information  as  to  contents.} — Cost  v.  Rose,  17  III.,  276;  Diltz  v. 
Chainbers.  3  Greene  {Iowa),  479. 

Leaving  copy  delivered.'] — Anderson  v.  Brown,  16  Tex.,  554;  Kleckner  v. 
Lehigh  Co.,  6  Wha/rt.  (Pa.),  66;  Case  v.  Colston,  1  Mete.  (Ky.),  145 >  Wad- 
dingham  v.  St.  Louis,  14  Mo.,  190;  Casteel  v.  Hiday,  13  Ind.,  536;  Gregory  v. 
Harmon,  10  Iowa,  445;  Slaght  v.  Robbins,  13  N.  J.  L,  340;  Hochlander  ». 
Hochlander,  78  III,  618;  Bank  ®.  Catlin,  11  Vt..  106;  Florence  s.  Paschal,  50 
Ala.,  28;  Bugbee  v.  Thompson,  41  N.  H.,  188;  Rogers  v.  Buchanan,  58 
id.,  47. 

Po«fo'm^.]— Hornby  «.  Cramer,  13  How.  Pr.,  490;  Opening  of  Albany 
Street,  6  Abb.  Pr.,  273;  Wilson  ».  Bucknam,  71  Me.,  545;  s.  c,  33  Alb.  L.  J., 
454;  People  v.  Highway  Commrs  ,  14  Mich.,  528. 

And  having  posted.'] — Lewis  «.  Botkin,  4  W.  Va.,  533. 

'  Bartlett  v.  Sultan  of  Turkey,  19  Fed.  Rep.,  346;  The  Cortes  Co.  v.  Thann- 
hauser,  20  Blatchf,  59;  s.  c,  9  Fed.  Rep.,  226;  Segee  v.  Thomas,  3  Blatchf., 
11 ;  Oglesby  v.  Attrill,  14  Fed.  Rep.,  314;  Minn.  Co.  «.  St.  Paul  Co.,  3  Wall., 
609,  633.    But  see  Kamm  ».  Stark,  1  SoAoy.,  547. 

'  Bckert  v.  Bauert,  4  Wash.  C.  0.,  370;  Ward  «.  Sebring,  id.,  473;  Ward 
V.  Seabry,  »d.,436;  Doe  v.  Johnston,  3  McLean,  333;  Dunn  v.  Clarke,  8  Pet.,!; 
Lowenstein  v.  Glidewell,  5  Billon,  335;  Crellin  v.  Ely,  7  Sawy.,  533. 
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which  it  is  proposed  to  serve  him,  that  the  one  can  justly  be 
deemed  a  part  or  continuation  of  the  same  controversy.^ 

This  practice  is  not  available  under  the  New  York  statute, 
except  indirectly,  and  to  the  limited  extent  to  which  it  can  be 
sustained  upon  another  principle,  viz.,  the  power  of  the  court 
to  stay  adverse  proceedings  until  the  adversary  will  appear  in 
counter-proceedings  necessary  to  secure  full  relief.' 


Form  No.  337. 

Affidavit  or  return  by  officer  '"  of  inability  to  make  personal  service, 
on  which  to  apply  for  substituted  service. 

[Title  of  court  and  cause^\ 
[  yenue^ 

M.  N.,  being  duly  sworn,  says : 

I.  \8taie  relation  to  cause,  for  vn8tam,ce  thus ;]  That  he  is 
[managing  clerk  in  the  office  of  O.  P.]  attorney  for  the  plaintiff 
herein,  and  on  the  day  of  last  past  was 

years '  [or,  at  all  the  times  hereinafter  mentioned  was  of  full 
age;  am,d,  if  residence,  (&c.,  conf/rms  mecms  of  knowledge  as  to 

>  Bowen  v.  Christian,  16  Fed.  Sep.,  729;  Hitner  ®.  Suckley,  2  Wash.,  465; 
Pacific  R.  R  Co.  v.  Mo.  Pacifle  Ry.  Co.,  3  Fed.  Bep.,  772;  Crellen  v.  Ely,  IZid., 
420. 

For  English  rule  see  Societe  Generale  de  Paris  v.  Dreyfus  Brothers,  L.  S., 
29  Oh.  Biv.,  239;  Lisbon-Berlyn,  &c.,  Gold  Fields  Co.  v.  Heddle,  52  L.  T.  K, 
J\/.  S.,  796;  Firth  v.  Bush,  9  Jurist,  N.  8.,  431;  Watt  v.  Barnett,  38  L.  T.  B., 
N.  8.,  62  (commented  on  in  N.  T.  Daily  Beg.,  April  12,  1878);  James  v.  Des- 
poil, 14  Jr.  L.  B.,  Q.  B.  D.,  71;  Shearman  ».  Findlay,  82  Weekly  Bep.,  122; 
Court  Orders  XI,  LXVII;  Field  v.  Bennett,  56  L.  J.  Bep.,  Q.  B.  Div..  89. 

As  to  power  to  proceed  on  service  on  an  agent,  see  also  Davies  v.  Westma- 
cott,  7  a  B.,  N.  8.  829. 

In  Levinson  v.  Oceanic  Stealn  NaV.  Co.,  17  Alb.  L.  J.,  285,  it  was 
conceded  that  the  statutory  proceeding  to  determine  liability  of  carriers 
under  the  Limited  Liability  Act  of  Congress,  could  not  be  commenced  by 
service  on  the  attorneys  in  the  actions  against  the  carriers,  were  it  not  that  the 
Supreme  Court,  imder  authority  of  the  Act,  had  authorized  constructive 
service. 

2  See  Articles  on  Stay  of  Peocbbdings. 


'  See  Harmon  «.  Lee,  6  Iowa,  171;  summons  has  not  been  served.    Page 

Sharp  t.  Balrd,  43  Oal.,  577;  and  Ar-  115  of  this  Volume, 
tide  on  Retuhns,  p.  393  of  this  Vol-         '  Showing  him  to  have  been  over 

ume.  eighteen  at  time  of  first  efforts  at  serv- 

*  Title  is  proper  notwithstanding  ice. 


6iO  ABBOTT'S    NEW    PRACTICE. 

defendant,  Tnwy  say,  and  for  last  past  deponent  has 

resided  in  ,  and  is  well  acquainted  with  Y.  Z.  below 

named ']. 

II.  That  T.  Z..  the  defendant  [or,  one  J  the  defendants] 
herein,  resides  at  No.  ,  in  street,  in  the  town  of 

,  and  county  of  ,  [here  add  circumstances, 

for  instance]  where  his  family  now  are,  in  a  house  hired  by 
him  [or,  where  he  carries  on  a  farm — or  state  other  facts  show- 
ing that  he  has  a  legal  residence  at  that  place  ^]. 

III.  That  on  or  about  the  day  of  ,  18  ,  deponent 
[or,  if  it  he  a  return,  the  undersigned]  received  from  plaintiff's 
attorney  [or  if  the  affidavit  is  hy  the  attorney  say,  deponent 
issued]  the  summons  [and  notice — or,  and  indorsement^] 
herein,  a  copy  whereof  is  hereto  annexed,  for  service  on  said 
Y.  Z. ;  and  has  made  proper  and  diligent  effort  to  serve  the 
same  upon  him  [here  set  forth  the  efforts  sufficiently  to  show  that 
they  home  heen,  under  the  ci/rcum'Stanees,  proper  and  diligent, 
for  instance  thus  :]  by  continuously  and  repeatedly  endeavor- 
ing to  find  the  said  defendant,  and  by  visiting  the   various 

jlaces  which  he  was  accustomed  to  frequent,  and  particularly 
specifying  places  and  times]  ;  that  on  several  occasions,  and 
aarticularly  on  [specifying  times'],  deponent  called  at  said 
defendant's  residence,  but  was  told  by  the  persons  in  charge 
[namiing  them  if  knmJin]  that  he  was  not  at  home,  and  that 
they  did  not  know  when  he  would  be  at  home ;  and  depon- 
ent has  been  unable,  by  diligent  inquiry,  to  ascertain  when  he 
would  be  at  home.* 

[  Where  place  of  sojourn  cannot  le  ascertained,  add  result 
of  inquiry,/ or  instance  thus  .•] 

lY.  That  the  place  of  his  sojourn  cannot  be  ascertained, 
although  deponent  [or,  the  undersigned]  has  made  diligent 
inquiry  therefor  [here  specify  what,  for  instance]  on  the 
day  of  last,  of  his  wife,  at  his  residence  aforesaid,  and 

'  If  a  return,  substitute  for  all  the  if  the  delivery  of  the  summons  is  per- 

foregoing;  M.  N.,  sheriff  of  [naming  sonal,  within  or  without  the  State,  a 

county  of  defendants  reddonce'],  here-  delivery  of  a  copy  of  the  complaint 

by  returns.  may  be  made  at  the  same  time. 

2  If  a  minor,  show  that  he  is  four-         The  notices  which  may  accompany 

teen  years  of  age,  or  an  effort  to  serve  the  smnmons,  and  which  qualify  or 

onotherpersons,asprescribedin§426.  complete  it,  must  be  regarded  as  so 

'  The  language  of  the  statute  does  connected  that  in  whatever  mode  it 

not  contemplate  service  of  the  com-  is  to  be  served  they  may  be  served 

plaint   with    the    summons,    except  with  it. 

where  the  summons  is  delivered  per-         ■•  Sustained  by  Nagle  v.  Taggart,  4 

sonally  to  defendant;  but,  by  g  479,  Ahi.  If.  C,  144. 
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on  the  day  of  last,  of  E.  F.  and  G.  H.,  his  nearest 

neighbors,  and  of  I.  J.,  in  whose  employ  he  was  in  last. 

[Or  thus,]  That  said  defendant  cannot  be  seen  at  his  said 
lodgings,  nor  at  the  Club  in  ,  of  which  he  is 

a  member  and  has  been  a  frequenter.  That  deponent  has  fre- 
quently within  the  last  week  called  there  to  see  him,  but  he  de- 
nies himself  to  deponent,  and  has  of  late  ceased  to  be  at  his  former 
usual  resorts,  both  business  and  social,  and  has  practically  aban- 
doned lodgings  at  his  apartments,  and  passes  his  nights  elsewhere 
at  various  places,  and  has  no  present  business  or  place  of  business ; 
that  he  has  recently  failed  in  business  and  made  an  assignment, 
and  has  many  and  large  claims  pending  against  him,  and  is 
evading  service  of  process  in  suits  against  him,  and  of  the  pro- 
cess and  papers  in  deponent's  hands  for  service  aforesaid. 

[Or,  where  he  is  concealed :] 

Y.  That  said  defendant  avoids   such   service   by  keeping 
himself  concealed  ^  [here  state  the  mode  of  concealment  withiri 
the  State  far  a/ooiding  service,  so  as  satisfactoril/y  to  prove  the 
fact,  for  instance  thus ;]  At  about      o'clock,     .  m.,  on  the 
day  of  ,  18     ,  deponent  went  with  said  summons  [and 

notice]  to  the  office  of  said  defendant.  No.         ,  street, 

in  the  city  of  ,  the  only  known  place  where  said 

defendant  can  be  found  [it  may  he  well  to  add  circumstances 
showing  it  to  he  his  office,  sign,  c&c] ;  that  he  found  a  young 
man  in  attendance,  who  told  him  that  he  must  state  the  nature 
of  his  business  before  he  could  see  said  defendant.  Deponent 
then  told  him  that  he  came  to  serve  a  summons  on  said  defend- 
ant, and  said  young  man  thereupon  said  that  deponent  could 
not  see  him,^  and  refused  to  allow  him  to  entter  the  inner  office 
[add  statement  of  repeated  efforts,  if  am,y]. 

YI.  That  personal  service  cannot  be  made  upon  said 
defendant,  although  proper  and  diligent  eflEort  has  been 
made. 

YII.  That  no  previous  application  for  an  order  for  substi- 
tuted service  has  been  made  herein  [except,  c&c}']. 

[JuratJ]  [Signature.] 

'  See  Easton  r>.  Malavazi,  7  Daly,  that  it  must  also  be  shown  that  the 

147.  concealed  or  avoiding  defendant  must 

'  Sustained  by  Baker  «.  Stephens,  be  shown  to  have  had  reason  to  ap- 

10  Abb.  Pr.,  N.  8.,  1    where  there  prehend  suit,  see  43  Super.  Ct.{J.  & 

were,  however,  corroborating  afflda-  8.),  169. 

vits.    For  another  Form,  see  16  Hun,         '  See  page  148  of  this  Volume,  para- 

546;  84  N.  T.,  671.    For  the  opinion  graph  84,  and  also  page  203. 

Vol.  I.— 41 


642  ABBOTT'S  NEW   PKACTICE. 

Form  No.  338.  ' 

Order  for  substituted  service." 

\Name  of]  Court,  [or  if  a  court  order~\  At  a  Special  Term 

[c&e.     Seef.  iiSS]. 
[Title  of  the  cause.] 

Satisfactory  proof '  having  been  presented  to  the  court  [or 
if  a  judge's  order,  to  me],  by  the  affidavit  of  M.  N.,  verified 
[or,  by  the  return  of  M.  N.,  sheriff  of  county,  dated] 

the  day  of  ,  18     ,  that  the  summons  [and  notice — 

or,  and  indorsement  thereon]  in  this  action,  a  copy  of  which  is 
hereto  annexed,  has  [or,  have]  been  delivered  to  said  M.  If.  to 
be  served,  and  that  the  said  defendant  Y.  Z.,  named  therein,  re- 
sides at  !No.  ,  street,  in  the  town  of  ,  in  said 
county,  and  that  said  M.  N.  has  made  proper  and  diligent  effort 
to  serve  said  summons  [and  notice — or,  and  indorsement] 
personally  on  said  defendant,  and  that  he  is  absent  from  his 
residence,  and  the  place  of  his  sojourn  cannot  be  ascertained 
[or,  and  that  he  avoids  service],  so  that  personal  service  cannot 
be  made  upon  him:  now,  ou  motion  of  Q.  K.,  attorney  for  the 
plaintiff : 

Oedeeed,  that  service  of  said  summons  upon  said  defendant 
Y.  Z.  be  made  by  leaving  a  copy  thereof,  and  of  this  order,  at 
the  residence  of  said  defendant  [designating  if],  with  a  person 
of  proper  age,  if  upon  reasonable  application  admittance  can  be 
obtained,  and  such  a  person  found  who  will  receive  it ;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  or  other  door  of  the  said  defend- 
ant's residence,  and  by  depositing  another  copy  thereof,  properly 
inclosed  in  a  post-paid  wrapper,  addressed  to  him,  at  his  said 
place  of  residence,  in  the  post-office  at  the  said  place  where  he 
resides.' 

[If  delivery  of  copy  to  next  friend  of  infant  or  insane 
person  is  required  under  §§  427,  428,  add]  And  it  is  further 
OEDERED,  that  a  copy  of  said  summons  [and  notice — or,  indorse- 
ment thereon]  be  also  delivered  personally  to  W.  Z.,  of 
in  behalf  of  the  defendant  Y.  Z.,  and  left  with  said  W.  Z.,  and 
that  the  service  of  the  summons  herein  on  said  Y.  Z.  shall  not 


'  The  order  may  be  made  by  tlie  necessary  wben  a  copy  is  left  -with  a 

court,  or  a  judge  thereof,  or  the  coun-  suitable  person  on  the  premises;  and  I 

ty  court  judge  of  the  county  where  do  not  understand  the  practice  to  re- 

the  action  is  triable.  quire  it;  but  it  is  safe  to  mail  ia  all 

5  If  we  may  rely  on  the  punctuation  cases, 

in  N.   Y.  Code  Civ.  Pro.,  |  436,  as  a  ^  See  McCarthy  «.  McCarthy,  16 

rule  of  construction,  mailing  is  not  Bun,  546,  affl'g  55  'R<m.  Pr.,  418.' 
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be  deemed  complete  until  it  is  so  delivered  to  and  left  with 
said  W.  Z. 

[Authentication  as  in  Form  No.  88,  on  p.  29.] 

[  Under  N.  T.  Code_  Civ.  Pro.,  §§  436,  437,  fiU  the  papers 
and  make  the  service  within  10  daAjs}'\ 


Form  No.  339. 

Affidavit  of  substituted  service.' 

\Ti(ie  of  the  cause.] 
[  Venue.] 

M.  N.,  being  duly  sworn,  says : 

I.  That  he  is  [managing  clerk  of  O.  P.]  the  plaintiff's  attor- 
ney herein  [and  is  years  of  age  on  the         day  of 

last  past*]. 

II.  That  on  the  day  of  ,18  ,  he  served  the 
summons  [and  notice — or,  indorsement  thereon]  in  this  action 
and  the  order  thereon,  of  which  copies  are  hereto  annexed, 
upon  the  defendant  T.  Z.  therein  named,  as  in  said  order 
directed,  to  wit :  * 

\If  access  was  dbtam,ed]  by  leaving  a  copy  of  said  summons 
[and  notice — or,  indorsement  thereon]  and  of  said  order  \if 
several  defendants  at  same  address,  say,  copies — cS:c. — for  each 
of  said  defendants  respectively]  at  the  residence  of  said  defend- 
ant[s]  Y.  Z.,  at  No.  ,  in  street,  in  ,  in  the 

county  of  ,  in  this  State,  said  Y.  Z.  being  then,  as 

deponent  is  informed  and  believes,  absent  therefrom  [or, 
concealed  therein],  by  there  delivering  the  same  to  and  leaving 
the  same  with  W.  Z.,  whom  he  knew  to  be  the  wife  [or,  child] 
of  said  defendant  [or  other  suitable  person],  and  who  appeared 
to  be  of  proper  age  to  receive  such  service,  to  wit,  over  the  age 
of  foiirteen  [or,  about  the  age  of  ]  years,  and  who 

received  the  same  *  [or  stating  circumstances  of  deli/very  if  it 
was  not  received]. 

[Or  if  access  could  not  he  obtained]  to  wit,  by  affixing  a 
copy  of  said  summons  [and  notice — or,  indorsement  thereon] 

'  i\7!  Y.  Code  Oiv.  Pro.,  §  437.  rule  does  not  expressly  require  age  to 

"  To  be  made  and  filed  immediate-  be  stated. 

ly.  ••  As  to  all  tbese  particulars,  see 

3  As  the  service  is  not  personal,  the  note  7,  pp.  637,  638. 
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and  order,  to  the  outer  door  [or  specify  other  door']  of  the 
residence  *  of  said  defendant,  at  No.  ,  street,  in 

,  in  the  county  of  ,  in  this  State,  deponent  not 

being  able,  upon  reasonable  application,  to  obtain  admittance 
thereto,  nor  to  find  any  person  of  proper  age  at  such  residence 
who  would  receive  the  same.  That  said  residence  was  closed, 
and  defendant  was  unable,  by  ringing  and  knocking,  to  find  any 
person  on  the  premises  [or  otherwise  state  reasonable  effort  to 
obtain  admittance  and  find  a  person  to  receive  the  paper]. 

TV.  That  on  the  day  of  ,  at  ,  aforesaid 

[naming  place  of  defenda/nf  s  residence],  deponent  deposited 
another  copy  of  said  summons  [and  notice — or,  indorsement 
thereon]  and  order^roperly  in  a  post-paid  wrapper,  addressed 
to  said  defendant  X.  Z.,  at  his  said  place  of  residence,  in  the 
post-office  at  said  place.* 

[Jurat.]  [Signature.] 

1  As  to  these  particulars,  see  note    and  Forms  on  service  ty  Publica- 
7,  p.  637.  TioN,    p.    368,  &c. ;   and   Mailing, 

''  As  to  mailing,  see  note  3,  p.  643,    p.  430,  &c. 
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AETICLE    ly. 

Service  by  Publication  and  Mailing. 

1.  Power  of  the  court.  9.  what  positive  allegation  may  suffice 

2.  -  in  New  York.  to  give  jurisdiction. 

3.  Incapacity  of  party.  10.  Who  to  make  affidavit 

4.  Prehminaries  to  the  application.  11.  Second  use. 

5.  Proof  of  cause  of  action.  12.  Return. 

6.  — ofnon-resideuce,  inability  to  serve,  13.  Promptness. 

""^-  14.  Taking  advantage  of  defects. 

7.  —hearsay.  15.  Amendment. 

8.  Sources  of  information. 

For  list  of  Forms,  see  p.  652  of  this  Volume. 

1.  Power  of  the  court.l — Under  the  Codes  of  Procedure 
the  cases  and  manner  in  which  a  plaintifE  may  proceed  against 
a  defendant  by  serving  the  process  upon  him  by  publication, 
are  generally  explicitly  prescribed  by  statute ;  the  power  is 
commonly  regarded  as  purely  statutory  ^  (except,  of  course,  those 
cases  where  the  proceeding  is  purely  in  rem.,  and  where 
personal  service  is  of  course  unnecessary) ;  and  a  substantial 
compliance  with  the  statute  is  strictly  required.^ 

The  courts  of  a  State  will  give  effect  to  a  judgment  thus 
regularly  taken  within  the  State  and  under  its  statutes ;  but  the 
question  whether  such  a  judgment  is  enforcible  in  other  juris- 
dictions is  another  matter.^ 

'  To  the  contrary,  Grassmeyer  «.  Beeson,  13  Tex.,  524,  where  the  court  say 
that  in  the  absence  of  statutory  authority  the  courts  [of  Texas]  were,  from 
the  necessity  of.  the  case,  compelled  to  adopt  some  course  of  procedure  and 
rule  of  practice  to  be  applied  in  cases  like  this  in  order  to  administer  justice 
and  adjudicate  the  causes  of  citizens  against  non-residents. 

In  Kegans  v.  AUcom,  9  Tex.,  35,  this  court  adopted  the  rule  that  courts 
were  competent,  "  as  a  matter  of  practice,  to  adopt  a  mode  of  making  parties 
where  the  law  prescribed  none."  Under  this  rule  rights  have  been  acquired 
which  will  not  be  disturbed  unless  in  obedience  to  the  mandate  of  absolute 
legal  principle. 

'  People  «.  Huber,  20  Oal.,  81  (holding  that  under  statute  authorizing  ap- 
plication after  summons  had  been  issued,  judgment  on  an  order  made  before 
issue  of  summons  could  not  be  sustained).  For  other  authorities  see  notes  to 
following  paragraphs. 

«  The  leading  cases  are  Pennoyer  v,  Nefl,  95  XT.  8.,  714,  733,  and  Hart  v. 
Sansom,  110  id.,  151. 

In  the  former  case  it  was  held  that  the  failure  to  serve  personally  within 
the  jurisdiction  takes  the  case  out  of  the  constitutional  provision  giving  judg- 
ments of  one  State  full  faith  and  credit  in  another ;  and  the  court  lay  down 
the  doctrine  that  such  a  judgment  is  not  binding  except  to  dispose  of  proper- 
ty brought  into  the  custody  of  the  law  in  the  action  before  judgment.  Hence 
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2.  —  in  New  Yorh.'] — By  the  New  York  statute^  the 
power  to  order  service  by  publication  is  confined  to  the  Su- 
preme Court,  the  superior  city  courts,  the  county  courts,  and 
the  City  Court  of  New  York;^  and  can  only  be  exercised 
therein  by  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  action  is  triable.' 

3.  Incapacity  of  party.'] — Infancy  *  and  insanity  ^  constitute 

they  held  that  a  sheriff's  sale  of  other  property,  on  execution,  gave  no  title; 
s.  p.,  Wood  «.  Stanberry,  31  Ohio  St.,  142;  Lutz  v.  Kelly,  47  Iowa,  307.  Com- 
pare Gibbs  V.  Queen  Ins.  Co.,  63  JV.  F.,  114;  Hunt  v.  Hunt,  9  Mun,  622;  Cas- 
sidy  V.  Leitch,  2  Abb.  if.  O.,  315;  Schwinger  v.  Hickok,  53  iV.  T.,  280. 

In  the  case  of  Hart  v.  Sansom,  110  IL  8.,  151,  it  was  further  held  that  an 
action  to  remove  an  alleged  cloud  on  title  was  not  within  the  exception,  at 
least  as  against  one  who  is  not  a  citizen  or  resident  of  the  State;  and  although 
the  courts  of  the  State  where  a  judgment  declaring  the  claim  of  such  an  one 
unfounded,  has  been  recovered,  on  service  on  him  by  publication  only,  may 
feel  boimd  to  give  it  effect,  no  court  deriving  its  authority  from  another  gov- 
ernment will  recognize  constructive  service  as  bringing  the  person  within  the 
jurisdiction.  Hence  it  was  held  that  such  a  judgment  did  not  bar  the  ab- 
sentee from  asserting  his  claim  in  a  court  of  the  United  States  (b.  p.,  Clark  v. 
Hammetl,  27  Fed.  Sep.,  389;  s.  c,  21  Reporter,  772).  And  the  court  say  that 
courts  of  equity  in  bills  for  removing  cloud  on  title,  for  specific  performance 
and  the  like,  proceed  in  personam,  not  in  rem, ;  and  cannot  without  legisla- 
tive authority  appoint  a  trustee  or  receiver  to  convey  for  an  absentee,  nor  by 
mere  force  of  its  decree  divest  a  title.  [The  U.S.  statute  is  Act  of  March  3d,1875.] 

So  far  as  the  last  statement  denies  the  power  of  a  court  of  equity  to  can- 
cel an  instrument,  and  treat  the  title  as  resting  where  it  would  have  appeared 
to  be  but  for  such  instrument,  it  is  contrary  to  what  I  understand  to  be  the 
practice  in  this  State  at  least.  So  far  as  it  denies  the  power  to  transfer  a 
recognized  title  it  is  in  accord  with  our  law.  In  English  law  this  lack  of 
power  was  supplied  in  1850  by  Lord  Brougham's  Trustee  Act,  introducingthe 
practice  of  ''vesting  orders."  18  &  14  Fjc,  c.  160;  am'd  by  15  &  16  Fie 
c.  55.     See  also  47  &  48  Tie.,  c.  61. 

Compare  Palmer  «.  McCormick,  28  FeU.  Sep.,  541  (sustaining  foreclosure 
of  mortgage  on  service  by  publication  under  State  statute):  Oswald  v.  Kamp- 
mann,  ul.,  36  (sustaining  proceeding  to  foreclose  a  lien). 

In  Brooklyn  v.  jEtna  Life  Insurance  Co.,  99  U.  S.,  362,  and  Empire  Town- 
ship ».  Darlington,  101  U.  8.,  87,  a  decree  adjudging  municipal  bonds  void 
was  held  not  binding  on  non-resident  holders  served  only  by  publication. 

In  Cooper  v.  Keynolds,  10  Wall.,  808,  it  was  held  (recognizing  these  prin- 
ciples) that  if  property  is  attached  before  judgment,  the  judgment  may  direct 
its  sale;  and,  in  Brown  v.  Tucker,  7  Colo.,  80;  s.  c,  1  West  Coast  Sep.,  489, 
that  even  though  the  judgment  be  simply  for  money,  the  attached  property 
may  be  sold  on  a  general  execution  pursuant  to  statute,  equally  as  if  the  judg- 
ment and  the  execution  were  specific  (reversing  decision  to  the  contrary  below). 

1  N.  T.  Code  Gill.  Fro.,  §  440. 

«  But  similar  provisions  give  the  like  power  to  surrogates'  courts,  §§  2521- 
2524 

3  As  to  the  distinction  between  orders  of  the  court  and  of  a  iuds-e  rpp  rm 
131-127, 340,  of  this  Volume.  •"     ^  '        ^^" 

*  Bryan  v.  Kennett,  113  U.  8.,  179;  Syracuse  Savgs.  Bk.  ■».  Burton  6  Ci-v 
Pro.B.  {Browne),  216,  219.  ' 

^  McCormick  v.  Paddock  {Mb.,  1886),  30  NortTiw.  Sep.,  603. 
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no  objection  to  service  under  the  statutes,  unless  expressly 
excepted.  But  one  seeking  an  order  for  service  by  publication 
in  such  a  case  ought  to  disclose  the  incapacity  if  known,  so  that 
the  court  may  direct  a  copy  of  the  summons  to  be  delivered  to 
a  next  friend. 

i.  Preliminaries  to  the  application.] — Under  the  New  York 
statute  actual  effort  to  serve  the  defendant  is  usually  necessary, 
unless  it  can  be  definitely  ascertained  that  he  is  beyond  the 
jurisdiction.  A  sheriff's  attempt  to  Serve  is  not  necessary  ;  but 
his  return  of  inability  to  effect  service,  stating  reasons,  is 
competent  evidence  with  other  proof  by  affidavit,  to  support 
the  application. 

If  definite  knowledge  is  lacking,  such  inquiries  should  be 
made,  in  proper  quarters,  according  to  the  connections  and. 
usual  resorts  of  the  defendant,  that  the  answers  received  may 
be  competent  evidence  on  the  question  of  the  residence  and 
present  whereabouts  of  defendant. 

5.  Proof  of  cause  of  action.] — The  New  York  statute 
provides  fully  for  proof  of  the  cause  of  action,  before  the 
court,  as  a  condition  of  taking  judgment  even  by  default,  if 
service  without  the  State,  or  otherwise  than  personally,  is 
relied  on,^  and  it  accordingly  dispenses  with  the  old  require- 
ment ^  that  the  applicant  must  prove  his  cause  of  action  by 
affidavit;*  and   so   far   as   the   cause  of  action  is  concerned, 

>  N.  Y.  Code  Oiv.  Pro.,  1316. 

5  StiU  in  force  in  some  other  States.  Little  v.  Currie,  5  Nev.,  90  (holding  a 
statement  in  the  affidavit,  iising  the  language  of  the  statute  that  "  a  cause  of 
action  exists  against  defendant,"  is  fatally  defective). 

Victor  M.  M.  Co.  v.  Justice  Court,  18  Nev.,  31  (holding  a  statement  that  ac- 
tion was  to  recover  a  specified  amount  due  from  defendant  to  plaintiff,  and 
for  work  done  for  defendant,  insufficient,  the  statement  as  to  the  amount  be- 
ing due  being  a  mere  legal  conclusion,  and  there  being  no  statement  that  the 
work  was  due  at  defendant's  request). 

Forbes®.  Hyde,  31  Gal.,  342 (holding a  statement  that  H.  was  "a  neces- 
sary and  proper  party  defendant,"  but  without  stating  facts  in  detail  to  show 
that  he  was,  insufficient,  even  against  collateral  attack). 

Holmes  v.  Holmes,  15  Neb.,  615;  s.  c,  19  Northw.  Bep.,  600  (holding  an  affi- 
davit stating  no  fact  as  to  the  cause  of  action  by  which  the  court  could  ascertain 
whether  it  was  one  of  those  wherein  service  could  be  made  by  publication  or 
not,  insufficient,  notwithstanding  a  statement  in  the  affidavit  that  the  cause  was 
such  a  one). 

"Field  «.  Malone,  103  7m«Z.,251;  s.  c,  liVortAeMforwiJep.,  507  (holding,  on 
the  contrary,  that  it  is  sufficient  on  this  point  to  state  that  there  is  a  cause  of  ac- 
tion in  the  plaintiff  against  liie  defendants,  and  show  that  it  is  connected  with 
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a  verified  complaint,  duly  authenticated,^  is  now  enough.  If 
it  be  already  on  file,  and  it  is  not  conyenient  to  produce 
it,  a  copy  alleged  to  be  such  in  the  affidavit  will  suffice, 
care  being  taken  to  mention  the  verified  complaint  in  the  order 
as  a  part  of  the  foundation  of  the  order. 

6.  —  of  non-residence^  indbility  to  serve,  c&e.] — In  accord- 
ance with  the  principle  already  stated,^  that  a  statute  requir- 
ing an  affidavit  "  to  show,"  or  to  make  proof,  or  the  like,  is 
not  satisfied  by  an  allegation  in  the  words  of  the  statute,*  but 
requires  the  statement  of  evidence  from  which  the  court  can 
find  the  truth  of  such  allegation,* — the  affidavit  must  make 
proof  of  plaintiff's  inability  with  due  diligence  to  make  per- 
sonal service.'  But  non-residence  in  the  State,  or  residence  at 
any  particular  place,  may  be  alleged  directly  as  a  fact. 

7.  —  hea/rsa/y.] — This  principle,  however,  does  not  preclude 
allegations  on  information  and  belief,  for  the  facts  of  non- 

a  contract.  The  court  say:  The  statute  does  not  conteniplate  a  full  statement 
of  the  facts  constituting  the  cause  of  action  in  the  affidavit  for  publication, 
nor  is  there  any  reason  for  requiring  such  a  statement.  The  affidavit  is  not 
intended  to  inform  the  defendant  of  the  particular  character  of  the  cause  of 
action  urged  against  him,  but  its  purpose  is  to  exhibit  to  the  court  such  facts 
as  show  that  the  case  is  one  in  which  it  is  proper  to  give  notice  by  publication. 
No  useful  purpose  would  be  subserved  by  setting  forth  the  facts  at  length; 
on  the  contrary,  such  a  procedure  would  cumber  the  record  and  do  no  good 
at  all). 

So  also  in  Gillespie  ■».  Thomas,  33  Kans.,  138,  an  affidavit  showing  the  ac- 
tion to  be  one  in  which  service  by  publication  might  be  had,  was  held,  on 
the  same  principle,  sufficient  to  sustain  the  order,  though  defective  in  not  stat- 
ing the  cause  of  action  more  specifically  and  correctly. 

Under  the  Kentucky  statute,  allegations  in  the  iill,  Tield  insufficient  on 
the  ground  that  such  allegations  should  have  been  made  by  affidavit.  Law- 
Un's  Heirs  «.  Clay,  4  Zitiell  (Ky.),  283. 

'  Defect  in  authentication  of  the  verification  held  fatal.  Williamson  v. 
Williamson,  64  How.  Pr.,  450. 

«  Pages  24,  27,  49,  of  this  Volume. 

»  Kennedy  v.  N.  T.  Life  Ins.  &  Trust  Co.,  101  iV".  T.,  487;  reVg  33  Sun,  35. 

'  For  recent  applications  of  this  rule,  see  Victor  M,  M.  Co.  v.  Justice 
Court,  18  Mv.,  31;  s.  c,  1  West  Coast  Sep.,  299  (requiring  affidavit  to  set  out 
what  diligence  had  been  xised  and  what  done  in  attempting  to  get  informa- 
tion). 

Forbes  v.  Hyde,  31  Gal.,  843  (holding  allegation  that  defendant  was  a  ne- 
cessary party,  without  stating  facts  to  show  it,  insufficient  to  give  jurisdic- 
tion). 

Otherwise  under  a  statute  saying  "  that  an  affidavit  must  be  filed  that  serv- 
ice of  summons  cannot  be  made  within  this  State,"  &c.  McCormick  v.  Pad- 
dock {Mbr.,  1886),  30  Northwestern  Sep.,  603. 

»  K  T.  Code  av.  Pro.,  §  439. 
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residence,  absence,  concealment,  and  the  like,  are  in  their 
nature  chiefly  provable  by  evidence  of  declarations  of  the  ab- 
sentee, and  declarations  of  third  persons  made  in  answer  to 
proper  inquiries  for  information ;  and  the  same  principle  that  al- 
lows such  evidence  on  a  trial  at  law  allows  it  in  these  affidavits.^ 

The  allegations  of  the  affidavit  need  not  make  a  case  of 
absolute  inability  to  serve,  but  must  make  it  clear  that  reason- 
able diligence  in  good  faith  leaves  plaintiff  still  unable  to  effect 
personal  service. 

If  such  facts  and  circumstances  are  shown,  the  omission  of 
the  affidavit  to  allege  the  resulting  conclusion  is  not  material.^ 

8.  Sources  of  information.] — It  is  material  to  show  that 
the  sources  of  information  were  such  as  inquiry  ought  to  be 
directed  to.  Thus  an  allegation  of  inquiry  of  a  third  person, 
which  would  not  be  sufficient  if,  for  aught  that  appeared,  he 
was  a  perfect  stranger,  may  be  made  sufficient  by  adding  that 
he  was  the  brother,  or  the  partner,  or  general  agent  of  the 
defendant.^     But  inquiry  of  only  one  person  is  rarely  enough. 

9.  What  positive  allegation  may  suffice  to  give  jurisdiction.'] 
— If  non-residence  within  the  State,  actual  residence  at  a  speci- 
fied place  out  of  the  State,  and  present  absence  from  the 
State,  be  positively  alleged  in  an  affidavit  made  at  the  time  of 
the  application,  the  court  have  jurisdiction  to  act  without 
further  evidence ;  and  the  omission  of  the  usual  formal  allega- 
tion that  defendant  cannot  be  served  within  the  State,  is 
immaterial.* 

But  as  the  judge  should  refuse  the  order  unless  satisfied  of 
inability  to  serve  within  the  State,  it  is  better,  unless  the  affidavit 

'  See,  for  instance,  CoflBin  v.  Lesster,  36  Eun,  34V;  Wunnenberg  v.  Gearty, 
id.,  848;  Lockwood  ii.  Brantly,  31  id.,  155. 

2  Chase  v.  Lawson,  36  Eun,  331. 

^  A  general  statement  of  having  made  search  and  inquiry  at  all  the  places 
where  defendant  would  be  most  likely  to  be  found  is  not  sufficient.  Putnam 
t.  Griffin,  19  Weekly  Dig.,  46. 

A  reference  in  the  affidavit  to  letters  as  the  source  of  information  must  be 
supported  by  producing  the  letters,  or  copies  annexed,  sworn  to  be  copies. 
Greenbaum  v.  Dwyer,  66  Eow.  Pr.,  366;  s.  c,  4  Oiv.  Pro.  B.  (Browne),  376. 

*  This  conclusion  seems  fully  supported  by  the  contrasted  decisions  of 
Carleton  v.  Carleton,  85  K  Y.,  313;  and  Kennedy  «.  N.  T.  Life  Ins.  &  Trust 
Co.,  101  N.  ¥.,  487,  rev'g  33  Em,  35. 
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bTio-ws  actual  knowledge  on  deponent's  part,  to  allege  the 
sources  of  information  and  grounds  of  belief. 

If  the  allegation  of  non-residence  is  on  information  and 
belief,  a  general  allegation  that  the  defendant  cannot  be  served 
within  the  State  is  not  enough,  but  must  be  supported  by  some 
further  evidence,  or  at  least  by  information,  the  source  of 
which  is  stated.^ 

In  case  of  divorce,  special  scrutiny  of  the  affidavits,  and 
special  caution  in  acting  on  evidence  of  inability  to  serve 
which  in  other  actions  might  be  sufficient,  is  proper;  and, 
therefore,  special  caution  is  useful  in  making  adequate  efforts 
to  serve  and  full  allegations  of  the  grounds  of  inability. 

10.  Who  to  make  affidavit.'] — In  so  far  as  statute  makes  the 
application  depend  on  a  fact  being  "  unknown  to  the  plaintiff,"  '^ 
the  plaintiff's  own  affidavit  is  the  appropriate  evidence.^  The 
rule  that  no  other  affidavit  than  his  will  do  does  not  rest  on 
sound  principles,^  and  such  a  restriction,  though  sometimes 
proper  as  a  requirement  of  proof,  is  not  to  be  pressed  too  far. 
If  the  plaintiff  is  a  corporation,  the  affidavit  may  be  made  by 
an  officer ;  and  in  any  case  an  affidavit  by  the  attorney  or  any 
other  person,  showing  a  greater  conversance  with  the  matters 
in  question  than  the  plaintiff,  is  to  be  accepted  here  as  well  as 
in  the  analogous  case  of  affidavits  to  obtain  attachment,  without 
laying  too  much  stress  on  the  mention  of  the  plaintiff"  in  the 
statute,  if  his  affidavit  cannot  be  had. 

As  the  plaintiff  is  disqualified  to  make  personal  service,  his 
affidavit  to  efforts  to  serve  will  rarely  be  appropriate ;  and  in 
the  absence  of  any  express  requirement  of  statute  that  the 
plaintiff  make  affidavit,  the  general  principle  that  the  client's 
affidavit  should  be  used  to  support  a  motion  or  excuse  given 
does  not  apply  to  these  applications,'  except  so  far  as  it  may 

1  Carleton  e.  Carleton,  85  N.  T.,  313. 

'  See  N.  Y.  Code  Civ.  Pro.,  §  438,  suM.  1,  and  see  §  439,  last  clause. 

'  Piser  «.  Lockwood,  30  Hun.  6  (holding  that  under  a  somewhat  similar 
clause  in  Code  Pro.,  §  135,  not  made  by  plaintifiE  nor  stating  the  reason  why 
not,  was  insufficient). 

*  The  same  statute,  two  sections  earlier  (§  436),  forbids  the  affidavit  of  sub- 
stituted service  within  the  jurisdiction  to  be  made  by  a  party  to  the  action. 

'  Weaver  v.  Roberts,  84  N.  C,  493. 
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sometimes  be  necessary  for  the  purpose  of  showing  his  ignor- 
ance of  a  defendant  alleged  to  be  unknown. 

11.  Second  useJ] — The  same  aflSdavit  can  be  used  in  obtain- 
ing an  order  for  publication  and  an  attachment/  but  in  such 
case  it  is  better  to  refer  to  and  adopt  it  in  one  of  the  other 
affidavits  on  the  second  use.^ 

12.  Hetjirn.] — The  statute  requiring  proof  by  affidavit,  a 
return  is  not  available  in  place  of  an  affidavit.*  But  a  return 
of  inability  to  make  personal  service,  stating  the  reasons,  is 
available  in  support  of  an  application  made  on  affidavit.' 

A  return  of  not  found  is  not  enough  to  show  effort  and 
inability  to  serve.^ 

13.  Promptness.] — The  principle  already  indicated  in  refer- 
ence to  substituted  service,  requiring  promptness  in  applying 
after  the  affidavits  have  been  made,  and  in  proceeding  upon  the 
order  after  it  is  granted,^  applies  here  also,  although  a  longer 
period  is  allowed  for  service  under  the  order  than  in  case  of 
delivery  at  residence  within  the  jurisdiction.  But  no  evasion 
of  the  statutory  limit  of  time  is  to  be  allowed.' 

14.  TaJcvng  advantage  of  defects.} — Under  the  usual  statu- 
tory provision  requiring,  for  an  order  of  publication,  that 
certain  facts  shall  appear  by  affidavit  to  the  satisfaction  of  the 
court  or  judge,  a  mere  inadequacy  in  evidence  otherwise  legal 
can  be  taken  advantage  of  only  on  appeal  or  by  some  other 


'  Bray  ©.  Marshall,  75  Mo.,  327. 

2  Page  38  of  this  Volume;  b.  p.,  Brien  v.  Casey,  3  Ahb.  Pr.,  416  (sheriff's 
certificate). 

3  Spiers  -b.  Halstead,  71  N.  G.,  309. 

«  Schroeder  v.  Lear,  17  Weekly  Big.,  574. 

5  Victor  M.  M.  Co.  v.  Justice  Court,  18  Nev.,  31;  s.  c,  1  West  Coast  Rep., 
299;  Palmer  v.  Cowdrey,  3  Oolo.,  1,  6,  followed  in  Vance's  Heirs  «.  Maroney, 
4  id.,  47;  Clayton  «.  Clayton,  id.,  410. 

5  Page  637  of  this  Volume. 

'  People  V.  Huber,  30  Gal.,  81  (reversing  judgment  for  4  days'  variance). 

Porbes  ■».  Hyde,  31  Gal.,  343  (order  made  4  months  after  afladavits,  msuffi- 
cient  to  sustain  jurisdiction,  because  "founded  on  afiidavits  whid^  were  not 
applicable  to  the  facts  existing  at  the  time  the  order  was  made.  The  statute 
contemplates  immediate  action  on  the  affidavit." 

But  in  Kane  «.  McCown,  55  Mo.,  181,  and  Johnson  v.  Gage,  57  id.,  160, 
using  an  old  affidavit  was  held  not  available  to  avoid  the  judgment  on  collat- 
eral attack. 
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direct  proceeding  to  open  or  set  aside  the  proceedings,  and 
cannot  be  urged  to  impeach  the  judgment  in  a  collateral  action.^ 
The  method  of  proceeding  for  relief  is  considered  in  the 
next  chapter  in  connection  with  defendants'  proceedings  relat- 
ing to  jurisdiction. 

15.  Amendment.'] — The  afladavit  and  the  order,  and  the 
performance  of  its  requirement,  are  jurisdictional,^  and  if  there 
be  a  substantial  defect  not  cured  by  appearance,  amendment, 
— which  the  court  have  power  to  allow  even  after  judgment,  if 
the  judgment  be  valid  as  against  other  persons, — must  generally 
be  by  fresh  service,  either  personal  or  by  a  new  application  for 
service  by  publication,  &c.,  and  by  allowing  the  regular  time 
to  answer,  and  finally  entering  judgment  nunc  pro  tunc. 
Formal  defects  may  be  amended  by  the  court  without  fresh 
service.^ 

The  proof  of  the  performance  of  the  requirement  of  the 
order  is  not  strictly  jurisdictional,*  and  though  a  substantial 
defect  may  vitiate  the  judgment  by  raising  a  presumption  that 
there  was  no  legal  service,  the  defect  is  amendable  nunc  pro 
tunc  by  filing  proper  proof  by  leave  of  court  without  serving 


FORMS. 

Afpidavitb,  etc.  (341.)  Another     Form  : — Allegation 

of  departure  with  intent  to 
(340.)  Affidavit  to  obtain  order  for  defraud. 

publication,     Ac, — against        (342.)  Sheriff 's  certificate  of  eflFort  to 

resident,    absent     or    con-  serve. 

cealed.  (343.)  Affidavit  to  obtain  order  for 

»  Pennoyer  v.  Neff,  95  U.S.,  714 

'  This  is  not  a  universal  rule. ,  See  Matthews  «.  Blossom,  15  Me.,  400 
(summons  served  in  the  mode  an  attachment  only  could  be  served,  allowed  to 
i)e  amended  into  an  attachment  to  defeat  motion  to  dismiss). 

'  Mojarrieta  v.  Saenz,  80  N.  T.,  553  (amending  order  by  striking  out  court 
caption,  allowed). 

■■  Richards  v.  Ladd  (fT"  8.  C.  Ct,  Oreg.,  1879),  8  BeporUr,  518  (sheriff  al- 
lowed to  amend  return,  nunc  pro  tunc,  without  notice).  And  see  Returns 
p.  392  of  this  Volume. 

s.  p.,  Spellmyer  ».  Gaff,  113  III.,  39;  s.  c,  1  NortheasUrn  Bep.,  171. 

Lyons  v.  Donges,  1  Disn.  {Ohio),  142  (return  amended  to  state  true  name 
of  person  served). 

Mann  v.  Martin,  7  Beporter,  780;  s.  c,  14  Bush,  763  (omission  of  order  to 
designate  paper,  disregarded  after  due  publication). 

«  Herbert  v.  Smith,  6  Lans.,  493. 
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serrice  by  publication,  Ac., 
— against  adult  resident  ab- 
sent  from  the  United  States. 

(344.)  Search  for  designation  of 
agent  to  receive  service. 

(345.)  Affidavit  to  obtain  order  for 
publication,  <fec., — against  a 
resident  or  domestic  corpo- 
ration, in  order  to  avoid 
statute  of  limitations. 

(346.) against  foreign  corpo- 
ration. 

(347.)  Certificate  by  sheriff  ot  effort 
to  serve, 

(348.)  Affidavit  to  obtain  order  for 
service  by  publication,  <fec., 
— against  a  non-resident, — 
abort  form,  on  information 
and  belief  as  to  residence. 

(349.)  Another  Form, — alleging  non- 
residence  positively. 

(350.)  Allegation  of  unsuccessful  ef- 
fort to  find. 

(351.)  Affidavit  to  obtain  order  for 
service  by  publication,  <Stc., 
— against  a  prisoner. 

(362.) against  unknown  defend- 
ant. 

(353.) against  one  whose  resi- 
dence is  unknown. 

(354.) against  one  having  no 

known'  residence. 

(355.) in  action  affecting  specif- 
ic property. 

(356.) against  unknown  owners. 

(357.)  Affidavit  of  unsuccessful 
search  for  unknown  heirs. 

(358.)  Affidavit  in  corroboration  of 
the  foregoing. 

(359.)  Affidavit  by  plaintiff,  in  same 
case,  to  his  ignorance. 


(360.)  Affidavit  to  obtain  order  for 
service  by  publication,  &o., 
— in  divorce. 

(361.)  Affidavit  to  obtain  order  for 
service  by  publication,  <kc., 
— on  absent  guardian,  <fec., 
of  infant  under  fourteen,  or 
absent  committee  of  lunatic. 

Orders. 

(362.)  Order  for  service  by  publica- 
tion, &c., — against  non-resi- 
dent or  foreign  corporation. 

(363.) in  action  affecting  specif- 
ic property. 

(364.) in  divorce. 

(365.) against  unknown  defend- 
ant. 

(366.) against  one  whose  resi- 
dence cannot  be  ascertained. 

(367.) against  a  resident  who 

has  departed  or  conceals 
himself. 

(368.) against  an  adult  person 

resident,  absent  from  the 
United  States. 

(369.) to  save  case  from  statute 

of  limitations 

(370.)  Order  for  service  on  convict  in 
prison,  without  the  State. 

Notice  and  Proof  of  Service. 

(371.)  Notice  to  be  subjoined  to  s-om- 
mons,  as  published,  or  as 
served  without  the  State. 

(372.)  Affidavit  of  filing  before  publi- 
cation or  service. 

(373.)  Affidavit  of  printer  or  publish- 
er, (fee,  to  publication. 

(874.)  Affidavit  of  mailing. 


Form  No.  340. 

Affidavit  to  obtain  order  for  publication,  &c.,— against  a  resident, 
absent  or  concealed/ 

[Title  of  court  and  action.'] 
[  Yenue.l 

A.  B.,  being  duly  sworn,  says : 

I.  That  lie  is  [the  attorney  for — or,  managing  clerk  to  the 


'  For  another  Form  for  service  by    by  publication,  see  Form  No.  337,  p. 
leaving  at  residence,  &c.,  instead  of    639. 
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attorney  for — or  otherwise  according  to  his  relation  to  the  cause"] 
the  plaintiff  in  this  action. 

II.  That  the  summons  and  duly  verified  complaint  therein 
are  hereto  annexed  ^  [or,  were  filed  in  the  office  of  the  clerk  of 
this  court — or,  of  the  county  of  ,  on  the  day 
of                )  18     ,  and  a  copy  of  the  same  are  hereto  annexed]. 

III.  That  this  action  is  brought  [here  state  merely  nahire 
of  cause  of  action,  for  imstance  thus']  to  establish  a  trust  in 
property  which  belongs  to  the  corporation  plaintiff,  and  which 
has  been  conveyed  by  some  of  the  defendants,  as  its  officers,  to 
themselves,  and  other  defendants;  and  that  the  defendant  Y. 
Z.  is  a  proper  party  defendant,  as  a  transferee  of  a  portion  of 
such  assets  with  notice,  from  -whom  it  is  sought  herein  to 
recover  them.^ 

IV.  That  the  above-named  defendant  Y.  Z.  is  of  full  age 
[or,  is  over  the  age  of  fourteen  ^ — or  state  age — or  say,  under 
fourteen ;  a/nd  if  infant,  state  with  whom  residing,  c&c]  as 
deponent  is  informed  by  [mentioning  some  proper  source  of 
iTformation*]  and  verily  believes.  *  And  his  residence  is  at 
No.  ,  street,  in  the  town  of  ,  and  county 
of  ,  in  this  State  [if  not  positively  known,  add,  as  de- 
ponent is  informed  and  believes;  and  the  source  of  deponent's 
information  is,  here  indicate  the  source],  f 

[If  defendant  is  an  infant  under  14,  or  an  adjudicated 
lunatic,  and  a  parent,  c&c,  guardian,  or  covnmittee,  as  the  case 
may  require,  cannot  he  served  within  the  State,  add  allegaimns 
to  sanction  service  on  him  without  the  State,  as  in  Form  JVo. 
361.] 

Y.  That  said  defendant  cannot  with  due  diligence  be  found 

1  If  the  original  summons  and  veri-         The  statute,  iV.  T.  Code  Oiv.  Pro., 

fled  complaint  are,  this  allegation  of  §  439,  requires  "  a  verified  complaint, 

their  production,  though  usual,  is  not  showing  a  sufficient  cause  of  action 

essential,  because  the  order  will  recite  against  the  defendant  to  be  served." 
that  it  is  made  on  them  as  well  as  on         If  the  application  is  for  an  order 

the  affidavit.  for  service  by  leaving  at  residence, 

If  production  of  a  copy  is  relied  verified  complaint  is  not  necessary. 
on  because  the  original  is  filed,  the  =  This  allegation  is  not  necessary 
copy  should  include  the  verification  to  justify  the  order,  though  it  is  usual 
and  its  authentication,  and  should  be  in  practice  as  a  mere  matter  of  con- 
alleged  to  be  a  copy,  as  in  the  form  in  venience  where  the  pleadings  are  com- 
the  text.  plex  and  intricate.    See  also  Form  Ko. 

When  the  original  is  on  the  file,  355. 
and  a  copy  attested  as  such  by  the         '  If  defendant  is  under  fourteen, 

affidavit  is  presented  to  the  judge,  the  personal  service  vrithout  the  State  is 

order  is  deemed  to  be  made  upon  a  not  to  be  allowed  by  the  order.    N, 
verified  complaint  within  the  meaning     T.  Code  Civ.  Pro.,  %  440. 
of  the  statute.    McCully  v.  Heller,  66         <  See  note  3  on  p.  649 
Mow.  Pi:,  468. 
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within  this  State,  although  due  diligence  has  been  used  to 
eflfect  service  of  the  summons  herein  upon  him  \here  annex  amd 
refer  to  the  return  of  the  officer,  or  affidavit,  or  other  person  sub- 
stantiating the  effort.  See  Fopms  Wos.  387,  342,  c&c.  Or  state 
effort  made,  for  instance  thus ;]  That  on  the  day  of 

last,  deponent  went  to  said  late  residence  of  the  defendant  for 
the  purpose  of  making  service  if  possible,  or  to  ascertain  what 
he  could_ relative  to  said  defendant;  that  deponent  called  upon 
the  family  of  defendant,  who  were  still  there  [stating  who], 
and  inquired  of  _     for  said  defendant,  and  that  said 

refused  to  give  deponent  any  information  about 
him,  only  that  he  had  left,  and  was  not  there:  but  they 
refused  to  give  any  information  as  to  where  he  had  gone. 
Deponent_  then  inquired  of  said  defendant's  immediate  neigh- 
bors [stating  results,  for  instance  as  follows'],  and  one  E.  ¥., 
who  resides  in  the  next  house,  stated,  in  answer  to  such  inqui- 
ries, that  on  the  day  of  ,  18  ,  defendant  had 
left,  saying  he  was  going  to  California,  and  that  he  had  not 
returned;  that  he  was  largely  indebted  to  various  persons, 
among  whom  was  0.  D.,  of  said  place,  and  said  0.  D.,  in 
answer  to  deponent's  inquiries,  said  that  he,  the  said  0.  D.,  was 
endeavoring  to  find  defendant  for  the  purpose  of  serving 
process  on  him,  but  was  unable  to  do  so  by  reason  of  his 
departure. 

Said  C.  D.  further  said  that  defendant  was  a  farmer,  and 
had  occupied  and  carried  on  a  farm,  and  on  departing  left  his 
family  in  possession  thereof,  with  crops  u^on  it,  and  a  team 
and  farming  utensils,  a  large  quantity  of  firewood  and  other 
personal  property;  and  that  he  pretended  to  have  executed 
and  delivered  a  conveyance  of  all  his  property  at  the  farm  to 
his  wife.  Deponent  further  says,  that  he  thereupon  ascertained 
by  inquiry  of  said  wife  that  she  claims  to  hold  all  said  property 
by  virtue  of  such  alleged  conveyance ;  but  deponent  believes 
that  defendant  still  has  some  interest  in  said  property.  [Add- 
ing other  facts  tending  to  show  intent  either  to  defra/wd  creditors 
or  to  avoid  service  {see  Forms  Wos.  337,  341),  or  show-  actual 
termination  of  legal  residence.'] 

That  deponent  cannot  state  as  to  what  particular  place  in 
California  said  defendant  proposes  to  remain  when  he  arrives 
there,  but  he  is  now  on  his  way,  and  a  sufficient  length  of  time 
has  elapsed  for  him  to  be  at  or  very  near  San  Francisco,  which 
is  all  that  can  be  ascertained  as  to  his  whereabouts  [stating 
grmjmds  of  'belief  as  to  whether  a  letter  might  reach  him  tliere ']. 

'  Sustained  by  Smith  «.  Matson,  47    iV'i  C,  493.   Compare  Fuller  «.  Riggsi 
How.  Pr.,  119;  Weaver  v.  Roberts,  84    66  Iowa,  328;  s.  c,  33  Nm-thw.  Bep.,, 
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[Or  if  the  ground  of  appUmUon  is  concealment,  keeps 
himself  concealed  within  this  State,  to  wit,  at  ,  with 

intent  to  defraud  his  creditors]  and  that  the  grounds  of  depon- 
ent's belief  are  as  follows:  [setting  them  out  in  sufficient 
detail  to  make  satisfactory  proof  of  the  alleged  allegation.  See 
Form  No.  337.] 

YI.  That  no  previous  application  for  an  order  for  substi- 
tuted service  or  service  by  publication  and  mailing,  or  without 
the  State,  has  been  made  herein  [except,^  cfec.]. 

[Jurat.]  [Signature.] 

[Order  as  in  Form  No.  367.] 

Form  No.  341. 
Another  Form: — Allegation  of  departure  with,  intent  to  defraud.' 

[As  in  last  Form  to  the  *,  continuing,  for  instance  thus ;] 
And  he  resided,  up  to  the  day  of  ,18     ,  upon 

premises  in  ,  owned  by  him.     A  man  and  his  wife 

were  employed  by  him  as  housekeepers.  His  place  of  business 
was  at  plaintiff's  office,  No.  ,  street,  where  he 

was  in  constant  attendance  up  to  said  last  mentioned  day, 
except  when  engaged  in  traveling  through  this  State  upon 
plaintiff's  business,  at  which  time  he  was  in  constant  communi- 
cation with  the  plaintiff's  office  by  mail  and  by  telegraph. 

W.  Since  the  said  day  of  said  defendant 

has  not  been  at  said  office.  During  that  day,  and  a  few  days 
prior  thereto,  he  received  of  plaintiff's  moneys  the  sum  alleged 
in  the  complaint,  and  left  with  it  or  the  avails  of  it  in  his  pos- 
session for  parts  unknown.  He  informed  the  man  who  occu- 
pied his  said  house  that  he  had  received  a  two  months'  leave 
of  absence  from  the  plaintiff  for  the  purpose  of  going  to 
California.  The  agent  at  the  railway  ticket-office  at  the  New 
York  Hotel  has  demanded  of  me  payment  for  a  ticket  to  , 

which  said  agent  informed  me  was  purchased  by  defendant  on 
the  ,  or  ,  who  advised  him  that  the  price 

of  the  ticket  would  be  paid  at  the  office  of  the  plaintiff. 
During  the  last  day  defendant  was  at  the  office  of  the  plaintiff 
he  was  engaged  in  making  entries  upon  the  books  of  the 
plaintiff,  consisting  mainly  of  credits  upon  his  own  account  to 
which  he  was  not  entitled. 

V.  On  leaving  the  office  upon  said  day,  I  am  informed  and 

730;  Faulk  i).  Smith,  84  JSf.  C,  501  '  See  pp.  148,  303  of  this  Volume, 
(failure  to  allege  sources  of  informa-  "  Sustained  by  Howe  Machine  Co. 
tion).  V.  Pettihone,  74  M.  Y.,  69. 
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believe  that  defendant  took  pains  to  say  "good  night,"  in  such 
a  way  as  not  to  attract  special  observation,  to  all  his  co-employ- 
ees in  plaintiff's  office,  and  I  am  in  possession  of  letters  written 
by  him  the  same  night  to  agents  in  different  parts  of  this  State, 
which  indicate  his  not  expecting  to  see  them  again. 

YI.  On  the  day  of  plaintiff  commenced  action 

in  the  Supreme  Court,  and  a  warrant  of  attachment  was  ipade 
and  issued  to  the  sheriff  of  county.     The  return  of  the 

said  sheriff,  that  no  personal  service  of  the  summons  in  this  ac- 
tion could  be  made,  is  hereto  annexed. 

VIT.  I  believe,  from  the  foregoing  facts  and  circumstances, 
that  the  defendant  has  departed  from  this  State  with  intent  to 
defraud  his  creditors,  and  especially  the  plaintiff. 

VIII.  No  previous  application  [c6c.,  as  in  end  of  Form 
No.  340]. 

\Jurat?^  {Signature.^ 

Form  No.  342. 
Certificate  by  sheriff  of  effort  to  serve. 

\Title  of  cowrt  amd  action.] 
[  Yenue.] 

I  hereby  certify,  that  I  have  used  due  diligence  to  find  T. 
Z.,  the  defendant  in  the  above  entitled  action,  within  my 
county,  so  as  to  serve  him  with  a  summons  [and  complaint] 
hereto  annexed,  and  from  the  best  information  that  I  can 
obtain,  I  learn  that  he  is  a  non-resident  of,  and  not  now  in  my 
county,  and  has  left  the  State,  and  I  learn  has  gone  to  , 

wherefore  I  return  him  not  found. 

[^Date  and  signature, — see  Forms  of  Eetttens,  ^.392,  402.] 

[^Order  as  in  Form  No.  367.] 


Form  No.  343. 

Affidavit  to  obtain  order  for  service  by  publication,  &c.,  against 
g,dult  resident,  absent  from  the  United  States.  (Under  N.  Y. 
Code  Civ.  Pro.,  §  338,  subd.  6.) 

[As  in  Form  No.  340,  to  the  f-] 

Y.  That  said  defendant  Y.  Z.,  as  deponent  is  informed  and 

believes,  has  been  continuously  without  the  United  States  ever 

since  the  day  of  ,  18      \more  tham,  six  mmvths 

next  lefore  the  maTcing  of  the  affidamt,  which  should  he  made 

Vol.  I.— 43 
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on  the  day  of  a^pplying  for  the  order]  ;  and  that  the  source  of 
the  deponent's  information  is  [here  state  inquiries  and  result], 

YI.  That  said  defendant  Y.  Z.  has  not  made  a  designation 
of  a  person  upon  whom  to  serve  a  summons  in  his  behalf,  as 
prescribed  in  §  430  of  the  Code  of  Civil  Procedure,  as  appears 
by  the  annexed  certificate  of  the  clerk  of  said  county  of  .^ 

YII.  That,  as  deponent  is  informed  and  believes,  said  de- 
fendant Y.  Z.  is  now  at  [giving  necessary  i/nformation  on  which 
to  iase  directdans  for  maiUng,  indicating  sources  of  informor 
tion,  c&c.]. 

YIII.  That  no  previous  application  for  an  order  for  service 
by  publication  and  mailing,  or  without  the  State,  has  been 
made  herein  [except,*  c&c.]. 

[Jurat.]  [Signature.] 

[Order  as  in  Form  No.  368.] 


Form  No.  344. 
Search  for  designation  of  agent  to  receive  service. 

The  clerk  of  the  city  and  county  of  New  York  will  please 
search  for  designations  by  H.  A.  M.  of  any  resident  of  this 
State  as  a  person  upon  whom  to  serve  a  summons  during  the 
absence  of  said  H.  A.  M.  from  the  United  States  from  , 

18     ,  to  date  of  return,  and  certify  the  result  to 

[Signat/are  of  attorney.] 


Nothing  found  for  the  period. 

[Date.]  [Signature  of\ 

[Seal^,  Clerk. 

Form  No.  345. 

Af&davit  to  obtain  order  for  publication,  &c.,  against  a  resident  or 
domestic  corporation,  in  order  to  avoid  Statute  of  Limitations. 
(Under  N.  Y.  Code  Civ.  Pro.,  §  438,  snbd.  6.) 

\A.s  in  Form  Wo.  340  to  the  f,  continuvng  thus :] 

Y.  That  on  the  day  of  >  18     ,  plaintiff  made 

an  attempt  to  commence  this  action  against  said  defendant  by 

•  If  designation  has  been  filed,  and  tion  for  service  on  agent,  see  Pringle 

no  longer  subsists  in  force,  or  if  the  u  Woolworth,  90  N.  T.,  503,  affl'g 

person  designated  cannot  be  found,  13  Weekly  Big.,  554. 
&c.,  allege  the  fact  accordingly.  =  See  pp.  148,  303  of  this  Volume. 

As  to  insurance  company's  stipula- 
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delivering  the  summons  herein,  a  copy  whereof  is  hereto 
annexed,  to  the  sheriff  of  the  county  of  {designating  the 
county  %n  which  defendant  resides],  as  prescribed  by  §  399  of 
the. Code  of  Civil  Procedure  of  this  State,  with  intent  that  it 
should  be  actually  served  on  said  defendant  as  soon  as  possible 
[as  appears  by  the  affidavit  of  0.  D.,  hereto  annexed],  but  that 
said  sheriff  has  been  unable  thus  far  to  effect  service  thereof  on 
said  defendant,  as  appears  by  his  return,  dated  ,  also 

hereto  annexed.  {State  defendamCs  address;  and  may  annex 
amd  refer  to  affidawit  showing  inahiliiy  to  maJce  personal 
service.] 

Yl.  That,  as  deponent  is  advised  and  believes,  the  cause  of 
action  alleged  in  the  complaint  accrued  on  the  day  of 

,18  ,  and  that  there  has  not  been,  to  the  best  of 
deponent's  knowledge  Aid  belief,  any  exception  suspending  the 
running  of  the  statute  or  enlarging  the  time;  and  that  the 
limitation  of  the  time  of  bringing  this  action,  prescribed  by 
chapter  _  4  of  the  said  Code  of  Civil  Procedure,  would,  as  de- 
ponent is  advised  and  believes,  have  expired  within  days 
next  preceding  this  application,^  to  wit,  between  the  day 
of  and  the  day  of  last,  if  such  attempt  to 
commence  the  action  had  not  been  made  ;  and  that  said  limita- 
tion will  defeat  plaintiff's  remedy,  unless  service  by  publication 
is  allowed. 

VII.  That  no  previous  application  [c&c,  as  in  end  of  Form 
JYo.  343]. 

[Jv/rat.']  [Signature.] 

{Order  as  in  Form  JYo,  369.] 


Form  No.  346. 

Affidavit  to  obtain  order  for  service  by  publication,  &c.,  against  for- 
eign corporation. 

[As  in  Form  No.  340  to  the  end  of  paragraph  III,  and  if 
under  the  peculiar  statute  regulaii/ng  jurisdiction  of  actions  oy 
or  agadnst  foreign  corporations,^  jurisdiction  does  not  appear 
aff/rmaimel/y  hy  the  complaint,  as  indeed  it  need  not  in  a  su- 
perior city  court,^  it  is  well  to  add  allegation  on  that  point.*]   ; 

'  The  application  must  be  made  ^  Id.,  §  366. 

and  determined  in  tinie  to  allow  the  *  The  allegation   formerly  neces- 

first  publication  to  be  made  within  sary,  that   defendant   has  property 

sixty  days.    Jf.   Y.   Code  Civ.  Pro.,  within  the  State,  is  dispensed  with 

§  399.  by  the  present  statute,  which  does  not 

*iV.  Y.   Code  Civ.  Pro.,  §§  1779.  require  that  proof  until  the  applica- 

1780.  tion  for  judgment 
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IV.  That  the  above-named  defendant,  tlie  Y.  Z.  Company, 
is  a  foreign  corporation  created  under  the  laws  of  the  State_  of 
[or  otherwise  designating  State  or  nationalify],  liavingj 
their  place  of  business  at  No.  street,  in  the  city  of 

,  and  county  of  ,  in  that  State.     That  no 

president,  treasurer  or  secretary  of  said  defendant,  nor  other 
officer  performing  corresponding  functions  under  another  name, 
nor  any  cashier,  director,  or  managing  agent  thereof,  upon 
whom  service  of  said  summons  can  by  law  be  made,  nor  any 
person  authorized  pursuant  to  law  to  receive  such  service,  can 
be  found  within  this  State  by  deponent,  although  he  has  made 
diligent  inquiry  therefor  [state  what,  for  instance,  thvs'^]  hj 
applying  to  the  Secretary  of  State  of  the  State  of  New  York, 
to  the  plaintiff,  and  to  S.  T.,  who  is  an  attorney  and  counselor 
at  law  residing  at  aforesaid,  an(J  personally  acquainted 

with  the  officers  of  said  Y.  Z.  Company.  And  deponent  is 
informed  by  [stating  whom]  and  believes  that  there  is  no 

such  officer  or  agent  of  such  defendant  within  this  State ;  and 
that  plaintiff  has  been  and  will  be  unable  with  due  diligence  to 
make  personal  service  within  this  State. 

Y.  That  no  previous  application  [c&c,  as  in  end  of  Form 
No.  343]. 

[Jurat^  '  [8ignabu/re^ 

Form  No.  347. 
Certificate  by  sheriff  of  effort  to  serve. 

[Title  of  court  and  cause.] 
I  Venue.] 

I  hereby  certify  that  I  have  used  due  diligence  ,to  make 
personal  service  of  the  copy  summons  and  complaint  hereto 
annexed  upon  the  defendant  Y.  Z.  Company  within  this  State, 
according  to  law,  and  have  been  unable  so  to  do,  and  from  the 
best  information  I  can  obtain  I  learn  that  said  defendant  is  a 
foreign  corporation,  having  its  place  of  business  in  the  city  of 
Pittsburgh,  Pennsylvania,  and  that  no  president,  treasurer,  or 

'  See  Coffin  ».  Chicago,  &c..  Con-  Jield  insufficient,  the  return  not  being 

str.  Co.,  67  Pari.,  887;  mem.,  b.  c,  4  evidence   as    to   facts  beyond  those 

Hun,  625.  stated  in  it,  there  not  being  alleged 

Allegations  that  a  summons  issued  facts  to  show  what  diligence  had  been 
out  of  a  justice's  court  against  a  cor-  used,  and  what  affiant  had  done  in  at- 
porationiiad  been  returned  not  served,  tempt  to  ascertain  the  required  in- 
and  that  affiant  had  made  diligent  formation.  Victor  M.  M.  Co.  i).  Jus- 
inquiry  to  find  the  defendant,  but  tices  Court,  18  Mv.,  21. 
could  not  find  it  within  the  State, 
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secretary  of  said  defendant,  nor  other  officer  performino-  cor- 
responding functions,  under  another  name,  nor  any  ca'shier 
director,  or  managing  agent  of  the  corporation,  upon  whom 
service  of  said  summons  can  by  law  be  made,  nor  any  person 
authorized  pursuant  to  law  to  receive  such  service,  can  be  found 
within  the  State  of  J^ew  York. 

\_Date  mid  signature.    See  Forms  of  Eetuens,  pj>.  392, 402.] 
[_Order  as  in  Form  JSfo.  362.] 


Form  No.  348. 

Affidavit  to  obtain  order  for  service  by  publication,  &c..  against  a 
non-resident. — Short  Form,  on  information  and  belief  as  to  resi- 
dence. * 

\^Title  of  court  and  action.] 
[  Venue.] 

A.  B.,  plaintiff  above-named,  being  duly  sworn,  says: 
I._  That  the  above-named  defendant,  Y.  Z..  is  not  a  resident 
of  this  State,  but  resides  in  the  town  of  '     ,  [stating  street 

cmd  number,  if  any]  in  the  State  of  I    ,  as  deponent  is 

informed  by  G.  N.,  of  this  city,  counselor  at  law,  who  is  now 
the  legal  adviser  of  said  defendant,  which  information  deponent 
believes  to  be  true,  and  said  defendant's  name  appears  in  the 
directory  of  said        _  for  the  current  year  [or  state  other 

sources  of  information.    See  Forms  JVos.  340-346  ^]. 

II.  That  a  summons  has  been  issued  herein,  directed  to 
said  defendant,  and  given  to  the  sheriff  of  the  county  of  , 
to  be  served  according  to  law;  that  due  diligence  has  been 
used  by  said  sheriff  in  his  county  to  find  said  defendant  so  as 
to  serve  him,  but  without  success.     [A^end  certificate.]     ,   - 

III.  That  said  defendant  cannot,  after  due  diligence  and 
inquiry,  be  found  within  this  State,  but  he  is,  as  deponent  is. 
informed  and  believes,  now  at  [stalmig  source  of 
information  or  reason  of  "belief]. 

'  Sustained  in  Belmont  «.  Cornen,  Hnn,  343;  Chase  v.  Lawson,  id.,  331; 

83  N.  T.,  356,  as  sufficient  to  confer  Syracuse  Savings  Bank  «.  Burton,  6 

jurisdiction,  even  as  against  a  motion  (Mv.  Pro.  B.  (Browne),  216,  319. 
to  vacate  the  order  for  service,  al-         Van  Pelt  v.  Hutchinson,  114  III, 

though  the  affidavit  did  not,  as  above,  435;  s.  c,  3  Northeastern  Sep.,  491 

state  the  present  whereabouts  of  the  (holding  it  enough  that  non-residence, 

defendant,  but  merely  his  non-resi-  &c.,  be  positively  alleged,  under  the 

dence,  with  a  general  allegation  that  Illinois  statute). 
he  could  not   be  found  within  the         '  The  grounds  of  belief  must  be 

State.  stated  if 'the  allegation  is  not  positive. 

•      6.  r.,  Wunnenberg  v.  Gearty,  36  Ricketson  v.  Richardson,  86  GcU.,  149. 
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IV.  That  DO  previous  application  [c&c,  as  in  end  of  Form 
No.  a43]. 

\Jurat7\  [Signature.] 

[Order  as  in  Form  No.  362. J 

Form  No.  349. 
Another  Form,— alleging  non-residence  positively.' 

[Title  of  court  and  action.] 
[  Venue.] 

A.  B.,  plaintiff  above-named,  being  duly  sworn,  says  : 

I.  That  the  defendants,  W.  X.  and  Y.  Z.,  cannot,  after  due 
diligence,  be  found  within  this  State,  they  being  residents  as 
follows:  Y.  Z.  at  [stating  address],  W.  X.  at  [stating  adchma^^^ 

II.  That  the  summons  herein  has  been  duly  issued  for 
service  on  said  defendants,  but  cannot  be  served  personally 
upon  them  by  reason  of  such  non-residence  of  this  State ^  [and 
because  they  are  not  now  within  the  State],  the  said  W .  X. 
being  at  ,  as  deponent  is  informed  by  [stating proper 
source  of  information],  and  verily  believes  [arul  so  on]. 

III.  That  no  previous  application  [cfic,  as  in  end  of  Form 
No.  343]. 

[JiiratP^  [Signature.] 

[Order  as  in  Fm^m  No.  362.] 

Form  No.  350. 
Allegation  of  unsuccessful  effort  to  find. 

That  deponent  is  informed  by  E..  S.,  the  deputy  sheriff  of 
the  county  of  ,  in  whose  hands  the  summons  hereto- 

fore issued  in  this  action  has  been  placed  for  service  upon  said 
defendant,  that  said  defendant  could  not  be  found  within  this 
city  after  due  inquiry  made ;  that  deponent  this  day  called  at 

'  Sustained  by  Kennedy  t.  N.  T.  is  and  long  has  been  a  resident  of  the 
Life  Ins.  &,  Trust  Co.,  101  N.  T.,  487,  city  of  Baltimore,  and  that  deponent 
reversing  32  Uiin,  35.  on  the  ground  was  informed  by  one  S.  that  defend- 
that  this  afHdavit  (although  without  ant  was  there  a  day  or  two  before  the 
the  clause  II,  above  added,  stating  time  of  making  the  aiHdavit,  was  suf- 
source  of  infoiTnation)  was  sufficient  ficient. 
to  give  jurisdiction.  '  An  allegation  on  this  point  is  ne- 

Sustained   also    by  Lockwood  i\  cessary,  as  well  as  the  fact  of  non- 

Brantly,  81  Hun,  155,  where  it  was  residence.     Shields  v.  Miller,  9  Kans., 

held  tliat  showing  that  defendant  now  390. 
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the  office  of  X  Z    in  the  city  of  ,  a  brother  of  said 

detendant  Y.  Z.,  the  place  where,  and  the  person  from  whom, 
deponent  could  most  readily  ascertain  if  the  said  defendant 
was  within  the  city  or  State,  and  the  place  where  said  defend- 
ant could  most  readily  be  found  if  in  the  city;  and  deponent 
was  informed  at  such  office  by  said  X.  Z.,  that  said  defendant 
Y.  Z.  was  not  m  the  city  or  State  of  New  York,  and  deponent 
says  that  he  saw  the  said  defendant  Y.  Z.  in  the  city  of  Chicago 
during  the  month  of  ,  18      ,  and  he  verily  believes 

that  said  defendant  is  not  within  this  State.  [Add  alleaatim 
of  inquiry  of  some  other  suitable  source.'] 


Form  No.  351. 

Affidavit  to  obtain  order  for  service  by  publication,  &c.,  against  a 

prisoner.' 

[_As  in  Form  No.  340,  sulsbituting  far pa/ragra/ph  V-]  That 
at  the  term  of  the  Court  of  ,  in  and  for  the  county 

of  ,  and  State  of  ,  and  before  this  action  was  com- 

menced, defendant  was  duly  convicted  of  the  crime  of  , 

and  duly  sentenced  by  said  court  to  confinement  in  the  peni- 
tentiary of  the  State  of  ,  at  ,  in  said  State, 
for  the  term  of  ^  years,  and  in  pursuance  of  the  said  sen- 
tence the  defendant  is  now  confined  in  said  penitentiary. 


'  Form  No.  352. 

Affidavit  to  obtain  service  by  publication,  &c. — against  unknown 

defendant.  ° 

\A8  in  Form  No.  340,  to  end  of  paragraph  III,  or  as  in 
Form  No.  355,  to  end  ofparagra/ph  II,  c&c,  continuing ;] 

TV.  That  the  defendant  described  in  the  summons  and 
complaint  as  [John  Doe,  a  partner  of  the  defendant  Y.  Z.],  is 
unknown  to  the  plaintiff  and  his  attorney,  and  remains  unknown 
after  diligent  inquiry  made  by  deponent  for  the  purpose  of 
ascertaining  and  serving  him.  That  for  such  purpose  deponent 
has  [here  state  inquiries  {see  Forms  356,  357,  and  jpa/ragraphs 

1  For  a  case  of  service  on  an  inmate  plaintiflf  or  excuse  shown.   Piser  v. 

of   an  insane  asylum  who  had  not  Lockwood,  30  Hun,  6. 
been   adjudged  a  lunatic,  see  New-         If  defendant  is  dead  at  time  of 

comb's  Exrs.  v.  Newcomb,  13  Bush,,  publication,  judgment  by  default  will 

544.  be  void.    Howell  v.  Leavitt,  95  N.  7., 

'  This  affidavit  should  be  made  by  617,  630. 


664:  ABBOTT'S  NEW  PEACTICE. 

II  mid  III,  onpp.  667,  668)  and  the  resulf],  and  plaintiff  has 
been  and  will  be  unable  with  due  diligence  to  make  personal 
service. 

V.  That  no  previous  application  [cfec,  as  in  end  of  Form 
1^0.  343]. 

[Jurat.']  [Signature.] 

[Order  as  in  Form  Wo.  385.] 

Form  No.  353. 

Affidavit  to  obtain  order  for  service  by  publication,  &c.,  against  one 
whose  residence  is  unknown.^ 

[As  in  Form  340,  but  substituting  for  the  words  "between  the 

*  am,d  the  last  pa/ragraph : ]  That  the  residence  of  said  Y.  Z.  is 
not  known  to  plaintiff,  nor  can  it  with  reasonable  diligence  be 
ascertained  by  him  ;  that  for  the  purpose  of  ascertaining  it  de- 
ponent has  inquired  [for  instance]  of  M.  Z.,  who  is  said  Y.  Z.'s 
brother,  and,  as  deponent  is  informed  and  believes,  his  only 
relative  residing  in  this  State,  and  that  said  M.  Z.,  in  answer  to 
said  inquiries,  informed  deponent,  on  or  about  the  day  of 
last,  that  he  is  ignorant  of  the  defendant's  residence ;  but  that 
said  defendant  is  not,  as  said  M.  Z.  believes,  a  resident  of  this 
State,  and  that  his  last  known  place  of  residence  was  at 

Form  No.  354. 

Affidavit  to  obtain  order  for  service  by  publication,  &c.,  against  one 
having  no  known  residence. 

[As  im,  Form  340,  but  substil/utimg  for  the  words  bet/ween  the 

*  and  the  last  paragraph,  appropriate  allegations,  such  as  :] 
And  is  a  seafaring  man,  having  served  within  the  past  two 
years  on  a  vessel  owned  by  0.  P.,  of  this  city,  and  is  now 
absent,  having  sailed  on  the  day  of  ,  on  a  voyage 
to  ,  in  the  ship  ,  commanded  by  S.  T.  That 
deponent  is  informed  by  O.  K.,  the  master  of  the  ,  one 
of  said  vessels,  under  whom  said  Y.  Z.  served  previous  to  June 
last,  that  said  Y.  Z.  has  no  fixed  residence  ;  that  his  wife,  from  i 
whom  he  has  separated,  resides  in  Liverpool,  England,  and  his 
parents,  with  whom  he  occasionally  sojourns,  live  in  Montreal, 
but  their  names  and  residence  deponent  is  unable  to  ascertain 
after  diligent  inquiry,  and  said  1 .  Z.  has  no  settled  abode  in 
this  city,  nor,  as  said  O.  R.  believes,  in  this  State. 

»  See  Steinle  v.  Bell,  12  Ahb.  Pr.,  N.  8.,  171. 
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Form  No.  355. 

Afi&davit  to  obtain  order  for  service  by  publication,  &c.,  in  action 
affecting  specific  property.' 

[Title  of  court  and  action.] 
[  Venue.] 

A.  T.,  being  duly  sworn,  says : 

L  That  he  is  the  attorney  [or,  one  of  the  attorneys]  for 
plaintiff  herein. 

[In  foreclosure.]  II.  That  this  action  is  brought  to  fore- 
close a  mortgage  upon  real  property  at  ,  within  this 
State;  and  that  the  defendants,  U.  Y.,  W.  X.  and  Y.  Z.,  are 
proper  [and  necessary]  parties  herein,  for  the  following  reasons : 
as  plaintiff  is  informed  and  believes,  Y.  Z.  is  the  owner  of  the 
equity  of  redemption  of  the  mortgaged  premises  ;  W.  X.  holds 
a  judgment  against  said  Y.  Z.,  which  is  said  to  be  unpaid,  and  a 
lien  upon  the  property ;  and  U.  V.  is  a  tenant  in  possession  of 
the  mortgaged  premises;  and  that  the  complaint  herein  demands 
judgment  that  said  defendants  be  excluded  from  such  interests 
and  liens. 

[Or  in  partition.]  That  this  action  is  brought  for  the 
partition  of  real  property  at  ,  within  this  State,  and  that 

the  defendants,  U.  V.,  W.  X.  and  Y.  Z.,  are  proper  [and 
necessary]  parties  to  this  action  for  the  following  reasons  ;  as 
plaintiff  is  informed  and  believes,  U.  V.  and  W.  X.  are  seized 
in  fee  simple  as  tenants  in  common  thereof,  and  Y.  Z.  claims  to 
be  entitled  to  dower  therein,  and  the  complaint  demands 
judgment  defining  and  enforcing  their  rights  and  interests,  and 
affecting  the  title  to  the  premises. 

III.  That  the  plaintiff  has  been  [or,  will  be — or,  has  been 
and  will  be]  unable  with  due  diligence  to  make  personal  service 
of  the  summons  within  the  State  [stating  reasons  and  evidence 
as  in  Forms  340-359,  or  say,  as  appears  by  the  affidavit  of  M. 
N.,  hereto  annexed,  tJm,s  referring  to  all  the  other  proofs]. 

lY.  [State  residence  or  last  hnown  place  of  abode  if  not 
already  stated.] 

•  The  paragraphs  numbered  II  in  diction.   This  affidavit  is  usually  made 

this  affidavit  state,  only  as  matter  of  by  the  attorney,  and  the  allegation  of 

convenience  for  the  court,  what  other-  inability  to  serve,  &c.,  supported  by 

wise  might  be  ascertained  from  an  ex-  an  affidavit  by  the  process-server.   The 

amination  of  the  pleadings  at  large  grounds  of  inability  may  be  stated 

and  the  other  proofs.    This  is  usual  here  instead  of  in  a  separate  afflda- 

in  practice,  but  not  essential  to  juris-  vit. 
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Y.  That  no  previous  application  [c&c,  as  in  end  of  Form 
343]. 

{Jwrat.'\  [Siffnature.] 

Form  No,  356. 

Affidavit  to  obtain  order  for  service  by  publication,  &c.,  against 
unknown  owners.* 

IT'itle  of  court  cmd  action. "l 
[  Venue.'] 

A.  B.,  being  duly  sworn,  says  : 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action. 

II.  That  as  this  deponent  is  informed  and  believes,  one  W. 
"W.  died  on  or  about  ,  seized  of  the  mortgaged  premises 
mentioned  in  [or,  of  an  undivided  share  in  the  premises  of 
which  partition  is  sought  by]  the  complaint  herein  ;  and  the 
names  and  residences  of  his  widow  and  heirs  at  law  are  unknown 
to  this  plaintiff,  and  cannot  be  ascertained  by  him,  although  he 
has  made  diligent  inquiries  for  that  purpose  [stating  what]. 
That  their  interest  in  the  premises  is  that  to  which  said  W.  "W. 
if  living  would  have  been  entitled.  [Aj>pend  afftdamit  as  to 
sea/rch,  as  in  Form,  No.  o57.] 

III.  That  no  previous  application  [cfec,  as  in  end  of  Form 
No.  343.] 

\JuratI\  [Signature.] 

[Order  as  in  Form  No.  362.] 

Form  No.  357. 
Affidavit  of  unsuccessful  search  for  unknown  heirs.' 

[Title  of  court  and  acidon.] 

[  Yenue.]  •   ' 

W.  M.  M.,  being  duly  sworn,  says :  . 

I.  That  [he  is  over  twenty-one  years  of  age,  and  resides 
at  ,  and  his  business  is  to  search  for  and  discover  parties, 

and  to  serve  legal  papers ;  that  he  has  been  eight  years  engaged 

1  Before  the  Act  of  1860  (784,  ch.  nearly  as  possible  in  accordance  with 

459,  §  4),  ■whlcli  added  a  provision  for  the  other  provisions  of  the  law.    Al- 

serving  unknown  owners  in  foreclos-  len  «.  Allen,  11  Sow.  Pr.,  277. 
ure  by  publication,  it  was  held  that         '  This  Form,  in  connection  with 

such   parties  in  partition  might  be  the  two  following,  was  sustained  in 

served  in  that  way  by  proceeding  as  Wheeler  v.  Scully,  50  N.  T.,  667. 
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in  that  business,  and  considers  himself  an  adept  and  expert 
therein]. 

n.  That  he  has  for  more  than  one  year  last  past  been 
diligently  seeking  and  trying  to  find  the  above-named  defendant 
P.  S.,  in  order  to  serve  legal  papers  upon  him ;  that  he  has 
visited  and  conversed  with  all  persons  bearing  that  name  found 
in  the  Nevf  York  and  Brooklyn  directories,  for  the  several  years 
from  1864  to  1868  inclusive,  and  that  neither  of  said  persons  is 
the  P.  S.,  defendant  in  this  action,  nor  to  their  knowledge  in 
,  any  way  related  to  him,  nor  could  he  learn  from  any  of  them 
whether  the  said  defendant  was  still  living,  nor  whether  he 
ever  had  a  wife,  nor,  if  dead,  who  were  his  heirs,  devisees  or 
next  of  kin,  nor  whether  he  left  a  widow. 

III.  That  he  has  also  made  diligent  inquiry  of  numerous 
persons  residing  upon  and  in  the  vicinity  of  the  property 
described  in  the  complaint  in  this  action,  and  of  many  others 
who,  he  believes,  would  be  most  likely  to  have  knowledge  of  the 
whereabouts  of  said  defendant,  and  as  to  whether  he  was  still 
living  or  dead  and  who  were  his  relatives ;  and  that  the  only 
information  he  could  obtain  from  any  of  such  persons,  in  all  such 
conversations  and  inquiries,  is  that  the  said  defendant  P.  S. 
went  out  west  about  the  year  1853,  and  has  not  been  seen  nor 
heard  from  since,  all  which  deponent  believes  to  be  true. 

lY.  That  neither  the  said  P.  S.,  nor  any  person  in  his 
behalf,  has  paid  the  taxes  on  the  said  lot  since  about  the  time  of 
bis  departure  as  aforesaid. 

Y.  That  no  previous  application  [cfec,  as  in  end  of  Form  343]. 
[Jurat.'\  [Signature.'] 

Form  No.  358. 
Affidavit  in  corroboration  of  the  foregoing. 

[Title  of  the  cause.'] 
[  Y^nue.] 

A.  S.  "W.,  being  duly  sworn,  says  : 

I.  That  he  is  ,  and  resides  at 

II.  That  he  has' made  diligent  inquiry  of  numerous  persons 
residing  upon  and  in  the  vicinity  of  the  lot  mentioned  in  the 
complamtin  this  action,  to  ascertain  the  whereabouts  of  the 
defendant  P,  S.,  and  as  to  whether  he  is  still  living,  whether 
he  had  a  wife,  and,  if  dead,  as  to  whether  he  left  a  widow,  and 
who  were  his  heirs,  devisees  and  next  of  kin ;  and  that,  among 
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others,  he  has  inquired  of  S.  S.,  formerly  the  widow  of  W.  D. 
L.,  deceased,  to  whom  said  defendant  P.  S.  made  and  executed 
the  mortgage  referred  to  in  the  complaint  in  this  action, 

III.  That  the  said  S.  S.  informed  this  deponent,  and  de- 
ponent verily  believes,  that  said  F.  S.  left  here  to  go  to  some  of 
the  western  States  shortly  after  he  purchased  the  lot  and  made 
the  above-mentioned  m'ortgage ;  and  that  she  had  not  heard 
from  him  since. 

lY.  That  this  deponent,  after  diligent  inquiry,  has  been 
unable  to  ascertain  from  any  of  the  persons  so  inquired  of  as 
above,  or  from  any  other  source,  anything  concerning  the 
whereabouts  of  the  said  P.  S.,  or  whether  he  is  or  is  not  still 
living,  or  as  to  who  are  his  widow,  heirs,  devisees  or  next  of 
kin,  if  dead. 

V.  Deponent  further  says,  that  he  is  not  the  same  person  as 
A.  S.  W.,  the  plaintiff  in  this  action. 

[Jurat.l  [Signature,] 

Form  No.  359. 
Affidavit  by  plaintiff,  in  same  case,  to  his  ignorance. 

[Title  of  the  cmtse.] 
[  Yenue.] 

A.  S.  "W.,  being  duly  sworn,  says : 

L  That  he  is  the  plaintiff  in  the  above  entitled  action, 
which  action  is  brought  to  foreclose  a  certain  mortgage  made 
by  the  said  defendant  P.  S.  to  one  W.  D.  L.,  to  secure  the  sum 
of  dollars  and  interest,  dated  the  day  of  , 

18  ,  and  recorded  in  the  office  of  the  register  of  the  county 
of  ,  in  liber  of  mortgages,  p.         ,  ,18, 

and  duly  assigned  by  the  said  W.  D.  L.  to  one  E.  M.,  and  by 
said  K.  M.  to  this  plaintiff,  said  mortgage  being  of  and  upon 
certain  real  estate  in  the  city  of  ,  in  said  county  of 

,  and  described  in  the  complaint  in  this  action.  * 

II.  That  the  said  P.  S.,  if  living,  and  his  wife,  if  any, 
whose  name  is  unknown  to  this  plaintiff,  and  the  widow 
devisees,  heirs  at  law,  and  next  of  kin  of  said  P.  S.,  if  deceased' 
who  are  also  unknown  to  this  plaintiff,  have  an  interest  in  this 
action  and  in  the  real  estate  to  be  affected  thereby,  said  P.  S. 
being  the  last  known  owner  of  the  equity  of  redemption. 

III.  That  deponent  has  caused  diligent  search  and  inquiry 
to  be  made  by  his  son,  A.  S.  W.,  and  W.  M.  M.,  whose  afflda- 
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vits  are  hereto  annexed,  and  by  other  persons,  in  order  to  ascer- 
tain the  residence  and  whereabouts  of  said  P.  S.,  and  whether 
Le  is  still  living,  whether  he  has  a  wife,  and,  if  deceased, 
whether  he  left  a  widow,  and  who,  if  any,  are  his  devisees, 
heirs  at  law,  and  next  of  kin,  and  the  names,  residences,  and 
"whereabouts  of  such  persons. 

lY.  That  he  has  also  personally  i'inqjii^ed^'.H.JiujrnjerQus 
persons  \im,dicating  them]  concerning!  tljfe',  existence,  where- 
abouts, residences,  and  names  of  sucS*^arties,  and  has  been  ' 
unable,  after  such  due  diligence,  to  ascertain  anything  except 
those  matters  stated  in  the  affidavit  of  W.  M.  M.,  annexed, 
and  that,  according  to  all  information  he  has  received,  he 
verily  believes  that  all  matters  in  said  afiSdavit  set  forth  are 
true. 

[Jurat.']  [Signature.] 

[Order  as  in  Form  Ifo.  365.] 

Form  No,  360. 

A£G,davit  to  obtain  order  for  service  by  publication,  &c.,  in  divorce.' 

[Title  of  court  and  action,.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  [or,  she]  is  the  plainti£f  above-named. 

II.  That  this  action  is  brought  to  obtain  a  judgment 
annulling  [or,  to  obtain  a  divorce  from — or,  to  obtain  a  separa- 
tion of  the  parties  under]  the  marriage  mentioned  in  the 
complaint. 

III.  That  a  cause  of  action  therefor  exists  in  favor  of  the 
plaintiff  against  the  defendant  upon  the  grounds  appearing  in 
the  verified  complaint  in  this  action,  [a  copy  of]  which  is  hereto 
annexed  [here  may  add  any  facts  necessary  to  show  the  jur- 
isdiction of  the  court  under  the  statute  of  divorce  {N\  Y. 
Code  Ciw.  Pro.,  §§  1742-1767),  and,  if  the  court  le  local, 
under  the  statute  defining  its  jurisdiction  (§  263,  c&c),  except 
so  fa/r  as  such  allegations  ajtpea/r  posiimely  made  in  a  duly 
verified  Gomplaint]. 

'  The  second  and  third  allegations  verified  complaint,  and  this  summary 
of  this  Form,  although  their  substance  in  an  affidavit  is  only  a  matter  of  con- 
is  usual,  are  not  essential  to  jurisdic-  venient  introduction  thereto, 
tion,  for  the  facts  must  appear  by 
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IV.  That  the  plaintiff  has  been  [or,  will  be — or,  has  been 
and  will  be]  unable,  with  due  diligence,  to  make  personal 
service  of  the  summons  on  said  defendant  within  the  State 
[stating  reasons  a/nd  evidence  as  in  Forms  JVos.  340-359 ;  or 
say,  as  appears  by  the  affidavit  of  M.  N.,  hereto  annexed,  thus 
referring  to  all  the  other  proofs']. 

[Y.  State  residence  or  last  'known  place  of  abode,  if  not 
already  stated — and  that  said  defendant  is  of  luU  age — or,  is  a 
minor  over  the  age  of  fourteen  years.] 

YI.  That  no  previous  application  [&c.,  as  in  end  of  Form 
No.  343]. 

[Juratr^  [8ignatu/re.\ 

[Order  as  in  Form  No.  364.] 


Form  No.  361. 

AfBidavit  to  obtain  order  for  service  by  publication,  &c.,  on  absent 
parent  or  guardian,  &c.,  of  infant  under  fourteen;  or  absent  com- 
mittee of  lunatic.  ■ 

[TiMe  of  court  and  action.^ 
[  Yenue.l 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  [or,  the  attorney — or,  the  manag- 


1  Under   ST.    T.   Code    Civ.    Pro.,  custodian  of  the  infant,  or  the  com- 

g  488,  last  paragraph,  as  amended  in  mittee  of  the  lunatic,  to  be  served 

1884,  if  a  minor  under  fourteen,  or  similarly,  notwithstanding  his  ahsence 

adjudicated  lunatic,  served  either  hy  from  the  State.    If,  therefore,  the  in- 

publication  or  personally  served  with-  fant  or  lunatic  is  also  absent  from  the 

in  the  State,  is  in  care  of  a  parent.  State,  the  appropriate  form  of  aflBda- 

guardian,  &a,  or  committee,  who  is  vit  for  serving  him  by  publication, 

without  the  State  or  not  to  be  found,  &c.,  should  be  used  (see  Forms  Nos. 

the  delivery  of  the  additional  copy  to  340  to  360),  inserting  such  allegations 

the  guardian  or  committee  may  be  as  here  given  in  respect  to  the  ab- 

made  by  publication  and  mailing,  as  sence,  &c.,  of  the  guardian  or  com- 

if  he  were  a  defendant.  mittee.    This  Form  above  given,  as 

The  object  of  this  statute  is  not  to  it  stands,  is  appropriate  only  to  the 

dispense  with  service  (whether  within  case  where  the  infant  or  lunatic  can 

the  State,  or  by  publication  and  mail-  be  served  within  the  State,  but  the 

ing)  upon  the  infant  or  lunatic,  but  guardian,  &c.,  or  committee  cannot, 
simply  to  enable  the  guardian  or  other 
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ing  clerk  for  the  attorney— or-  otherwise  as  the  case  mm  he— 
tot  the  plamtiffj  above-named. 

II.  [Ifthe^  action  affects  specific  property,  it  is  well,  lut  not 
necessary  to  jurisdiction,  to  allege  tt,  as  .in  paragraph  II  of 
±orm  No.dbb;  or  if  to  annul  marriage,  as  im,  paragraphs 
IIam,d  III,  Form  JVo.  360.]  ^      !/    ^ 

III.  That  the  defendant  Y.  Z.  is  an  infant  under  the  a^e 
of  fourteen  years,  to  wit :  about  the  age  of  years,  and 
[here  state  the  facts  as  to  parents  or  guardiam,  and  if  there 
be  none  imthin  the  State,  who  has  the  care  and  control  of 
him,  or  with  whom  he  resides,  or  in  whose  service  he  is 
employed,  for  instance  thus  .•]  that  his  general  guardian  is 
F.  G.,  who  was,  as  deponent  is  informed  and  believes,  duly 
appointed  by  an  order  or  decree  of  the  Court,  on 
or  about  the  day  of  ,  18  .  That  said  guardian 
resides  at  No.  street,  in  the  State  of  ; 
that  the  parents  of  said  Y.  Z.  are  both  dead,  and  he  is 
now  residing  with  T.  Z.,  at  No.  ,  street,  in 
the  city  of  and  county  of  ,  in  the  State 
of  _  [here  allege  absence  or  other  circumstances  which 
would,  if  the  guardian,  c&c,  were  the  defendant,  justify  service 
ly  publication,  as  m  Forms  Nos.  340  to  353,  substituting, 
of  course,  "said  guardian,"  c6c.,  for  "defendant"]. 

{Or  in  case  of  a  lunatic]  III.  That,  as  deponent  is  informed 
and  believes,  the  defendant  Y.  Z.  was,  on  or  about  the  day 
of  ,  18    ,  at  5  by  an  order  of  the 

Court,  found  to  be  a  lunatic  [or,  an  idiot — or,  a  person  of 
unsound  mind — or,  to  be  incapable  of  conducting  his  own 
affairs  in  consequence  of  habitual  drunkenness],  and  F.  G.  was 
thereupon  appointed  as  his  committee  by  an  order  made  by 
said  court  on  the  day  of  ,  18      .     That  said 

committee  \_here  allege  facts  such  as  would  justify  an  order  of 
publication  against  him  were  he  the  defendant,  as  in  Forms 
.Wos.  340  to  353]. 

IV.  That  no  previous  application  for  an  order  for  service 
or  delivery  of  a  copy  of  the  summons  and  complaint  herein, 
upon  or  to  said  guardian  [or,  committee]  by  publication  and 
mailing,  or  without  the  State,  has  been  made  herein  [except, 

IJurat.]  [Signature.] 

'  See  page  148  of  this  Volume,  paragraph  84,  and  page  302. 
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Form  No.  362. 

Order  for  service  by  publication,  &c., —against  non-resident  or 
foreign  corporation.' 

[^Title  of  court  and  action.] 

Upon  the  [amended — or,  supplemental]  summons  annexed^ 
and  the  duly  verified  [amended — or,  supplemental]  complaint 
herein,  now  presented  to  me  [or,  of  which  a  copy  is  hereto 
annexed' — or,  which  have  been  duly  filed*  lierein,  and  are  now 
presented  to  me],  showing  a  sufficient  cause  of  action  against 
the  defendant  [naming  or,  if  unknown,  descriling  the  defend- 
cmt  to  he  served,  as  in  the  summons'],  and  upon  [here  mention 
all  the  other  papers  on  which  the  application  is  made^  for 
instance  thus]  the  annexed  affidavit  of  A.  B.,  verified  the 
day  of  ,  18       ,  and  certificate  of  M.  N.,  sher- 

iff of  ,  dated  the  day  of   _  ,18     ,  by  which 

plaintiff  has  made  proof  to  my  satisfaction,*  * 

[Where  defendamt  is  a  nonrresident,  continue  thus]  that 
said  defendant  is  not  a  resident  of  this  State  [and,  if  option 
to  make  personal  service  is  to  he  given  hy  the  order,  add,  and  is 
of  full  age — or,  is  a  minor  above  the  age  of  fourteen  years — 
or  if  under  that  age,  or  an  adjudicated  l/imatic,  and  the  pa- 
rent or  guardian,  ate,  or  committee,  cannot  he  served  within 

1  Under  N.    T.   Code    Civ.    Pro.,         *  In  Anderson  d.  Cobum,  27  Wise, 

§  440,  this  order  must  not  be  made  by  558,  it  was  held  that  under  the  Wis- 

the  court  (see  p.  121  of  this  Volume)  consin   statute,  ■which   requires  that 

but  by  a  judge  of  the  court,  or  by  the  in  case  of  publication  "the  complaint 

county  judge  of  the  county  where  the  shall  be  first  filed,  and  the  summons 

action  is  triable;  that  is  to  say  (if  no  as  published  shall  state  the  time  and 

order  changing  place  of  trial  has  been  place  of  such  filing" — omission  to  file 

made),  the  county  named  in  the  sum-  imtil  a  day  less  than  six  weeks  before 

mons  and  complaint  (page  134  of  this  the  last  publication,  was  fatal,  and  a 

Volume,  paragraph  53).  sale  under  the  judgment  was  void. 

The  mistake  of  entitling  the  order         In  Manning®.  Heady,  64  TFjsc,  630; 

as  a  court  order  is,  however,  amend-  s.  c,  25  Northw.  Rep.,  1,  where  the 

able  (page  244  of  this  Volume).  order  recited  filing,  but  the  clerk's  file 

That  the  published  order  purport-  mark  showed  that  the  filing  was  long 

ed  to  have  been  made  by  the  clerk,  afterwards,  Tield,  citing  Cummings  v. 

the  original  having  been  made  by  the  Tabor,  61  Wise,  185    s  c,  21  North- 

court,  was  held,  in  Johnson  v.  Gage,  western  Sep.,  72,  that  the  service  was 

57  Mo.,  160,  not  to  vitiate  a  sale  of  defective, 
land  when  questioned  collaterally.  '  As  to  the  importance  of  this,  see 

^  The  order  should  refer  to  the  sum-  page  251  of  this  Volume, 
mons  (Rawdon  ».  Corbin,  3  Blow.  Pr.,         '  As  to  recitals  of  facts  foimd,  see 

416,  417),  and  if  issued  before  a  sum-  page  353  of  this  Volume, 
mons,  it  is  premature.  Little  v.  Currie,         Whether  such  recitals  are  conclu- 

5  Nev.,  90,  citing  People  «.  Huber,  30  sive  in  a  collateral  proceeding,  com- 

Cal.,  81.  pare  Hammond  v.  Davenport,  16  Ohio 

3  Annexing  a  copy  is  not  necessary  St.,  177;  Manning  v.  Heady,  64  Wise., 

if  the  original  be  produced.  630;  s.  c„  35  Jlforthwestern  Bep.,  1. 
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the  State,  recite  the  fact  as  if  such  third  person  were  a  defend- 
ant ^], 

\^0r  if  a  foreign  corporation']    that  said  defendant  is  a 

foreign  corporation,  created  by  or  under  the  laws  of  [naming 

State  or  nation],  and  liaving  its  place  of  business  at  No.  , 

street,  in  the  city  of  ,  county  of  , 

in  said  [State], 

{And  in  either  case  continuing  thus]  f  and  that  the  plaintiff 
[has  been  and]  will  be  unable,  with  due  diligence,  to  make 
personal  service  of  the  summons  on  said  defendant  within  this 
State ;  now,  on  motion  of  Q.  E.,  attorney  for  plaintiff: 

Oedered,  1.  That  service  of  the  summons  in  tlie  above 
entitled  action  upon  said  [name  or  description  of  defendant  as 
in  summons]  be  made  by  publication  thereof  in  two  newspa- 
pers,^ viz.,  in  the  [name  of  paper''],  published  in  ,  and 
in  the  [name  of  another  paper],  published  in  ,*  once  a 
week  for  six '  successive  weeks,*  or  at  the  option  of  the  plaintiff, 
by  service  of  said  summons,  and  a  copy  of  said  complaint  and 


1  See  Form  No.  361. 
'  Omission  to  state  that  the  paper 
designated  is  a  newspaper  (although 
deemed  an  irregularity  in  this  case) 
does  not  vitiate  the  judgment  as 
against  collateral  attack.  Oswald  v. 
Kampmann  {Tex.  dr.,  1886),  38  Fed. 
a.,  36.  See,  also,  article  on  Publica- 
tion, page  386  of  this  Volume. 

The  provision  of  If.  Y.  Code  Civ. 
Pro..  §  4iO,  as  to  the  designation  of 
newspapers,  is  subject  to  §  3340  (same 
provision  in  §  9  of  the  temporary  act, 
L.  1876,  ch.  449),  which  preserves  in 
force  special  provisions  of  then  exist- 
ing laws  prescribing  any  particular 
newspaper  in  which  legal  publication 
must  be  made  in  a  particular  locality, 
or  in  particular  cases.  It  is  not  neces- 
sary to  state  that  the  papers  designated 
are,  in  the  words  of  the  statute,  "most 
likely  to  give  notice  to  the  defendants. " 
Green  v.  Squires,  30  JBhin,  15.  See 
page  884  of  this  Volume,  and  note. 

'  Care  in  accuracy  of  name  in  the 
designation  is  desirable. 

«  Conceding  that  JV.  Y.  L.  1885, 
c.  363— providing  for  the  publication 
in  a  designated  paper  published  at 
Albany,  of  all  notices  and  advertise- 
ments required  by  law  to  be  published 
in  a  newspaper,  in  actions  against /(?r- 
eign  corporations— applies  to  the  pub- 
lication of  a  suramons;  yet  failure  to 
Vol.  I.-43 


so  publish  a  summons  does  not  render 
void  a  proceeding  against  the  corpo- 
ration. Lanier  d.  City  Bank  of  Hous- 
ton, 9  Civ.  Pro.  R  {Browne),  161.  But 
for  sake  of  caution  in  such  a  case,  it  is 
well  to  publish  also  in  such  paper.    Id. 

*  Or  more  if  the  judge  deems  it 
reasonable  to  require  it.  N.  Y.  Code 
Civ.  Pro.,  %  440. 

*  Omit  the  following  clause  as  to 
serving  personally  at  the  option  of  the 
plaintiff,  if  the  affidavit  does  not  show 
the  defendant,  if  a  natural  person,  to  be 
over  fourteen.  The  option  is  usually 
expressed  in  the  order,  but  omis- 
sion of  it  is  not  fatal  to  service  by 
publication.  O'Neil  v.  Bender,  30 
Hun.  304,  well  disapproving  Ritten  v. 
Griffith,  16  ZrMra,454:\The  order  should 
in  all  cases  prescribe  Vtime  for  publi- 
cation, adding,  if  required  age  be 
shown,  optional  leave  to  serve  person- 
ally instead ;  and  then,  if  personal 
service  be  made  without  the  State,  the 
time  for  answering  is  to  be  computed 
by  referring  to  the  time  fixed  for  pub- 
lication. An  order  for  service  with- 
out the  State,  omitting  any  direction 
to  publish  in  the  alternative,  was  held 
a  nullity  in  Piper  ».  Witliams,  5  Month. 
L.  Bui.,  31.  As  to  completing  publi- 
cation when  once  commenced  in  an  at- 
tachment case,  compare,  however,  N. 
Y.  Code  Civ.  Pro.,  §  638. 
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of  this  order,*  without  the  Sti^te,'  upon  tlie  defendant  Y,  Z, 
personally  [or,  if  a  corj>oration,  say,  without  the  State  person- 
ally upon  such  an  officer  of  said  defendant,  the  Y.  Z,  Co,,  as  is 
specified  in  §  4.Zi— or,  §  432— of  the  Code  of  Civil  Procedure 
of  this  State,  or  upon  an  officer  thereof  performing  correspond- 
ing functions  under  another  name  'J. 

2.  That  on  or  before  the  day  of  the  first  publication,  as 
aforesaid,  the  plaintiff  deposit  in  the  general  post-office  in 
the  city  of  New  York  [or,  in  the  post-office  at  ,  in  the 

county  of  ,  in  this  State]  a  copy  of  the  summons  and 

complaint  hereto  annexed,  and  of  this  or^er,  contained  in  a 
securely  closed  postpaid  wrapper,  directed  to  said  Y.  Z.  at 
[giving  address  infullA—or  if  several  defendants  are  to  he  served, 
say : —  sets  of  copies  of  the  summons  and  complaint  hereto 
annexed  and  of  this  order,  each  contained  in  a  securely  closed 
postpaid  wrapper,  directed  to  the  following  defendants  respec- 
tively, at  the  places  designated  below,  viz. : — Jiere  add  list  of 
the  defendants  to  he  so  served,  with  their  respective  addresses'], 

[If  delivery  of  copy  to  a  third  person.,  as  next  frieoid  of  an 
infant,  or  of  an  insane  person,  dec,  is  required  under  §§  427- 
4:^9,  or  §  438,  last  clatcse,  add^]  And  it  is  further  ordered, 
that  a  copy  of  said  summons  and  complaint,  with  this  order, 
be  personally  delivered  to  and  left  with  M.  N.,  of  ,  on 

behalf  of  the  defendant  Y.  Z.,  and  that  the  service  of  the  sum- 
mons herein  on  said  Y.  Z.  shall  not  be  deemed  complete  until 
it  is  so  delivered  to  and  left  with  M.  IST. 

[  Where  no  address  is  Tcnown^l  And  I  being  satisfied  by  said 
affidavits '  that  the  plaintiff  cannot,  with  reasonable  diligence, 
ascertain  a  place  or  places  where  the  said  defendant  [or, 
defendants — or  na/me  particular  one]  would  probably  receive 
matter  transmitted  through  the  post-office,  hereby  dispense 
with  the  deposit  of  any  papers  herein  [addressed  to  said  last 
named  defendant]. 

[Date  and  signat/u,re  of  judge,  with  imitials  of  official  title!\ 

[File  this  order,  with  the  papers  on  which  it  was  made,  he- 
fore  proceeding  F] 

'  McCool  «.  Boiler,  14  Hun,  73.  «  Walker  «.  Reiff,  13  W.  Dig.,  331 

'  The  omission  of  the  words  "  -with-         '  Omitting  to  refer  here  to  the  affl- 

out  the  State"  would  not  vitiate,  be-  davits  was  held,  in  Green  v.  Squiies, 

cause  service  within  the  State  is  good,  30  Hun,  15,  not  to  vitiate  the  order. 

irrespective  of  an  order.  *  The  order  for  publication,  &c., 

'  As  chairman.    Hatheway  v.  Am.  must  be  filed  on  or  before  the  first  day 

Mining  Stock  Exch.,  31  Run,  575.  of  publishing  (N.  T.  Code  Civ.  Pro., 

*  McCool  V.  Boiler  (above).  §  442)  and  before  serving  without  the 

» "Whether  omission  of  this  direo-  State  (Id.,  443),  and  publication  must 

tionisfatal.seeHomelns.  Co.  ®.  Head,  be  commenced  in  each  paper,  or  per- 

30  Sun,  405,  decided,  however,  before  sonal  service  without  the  State  made, 

the  New  York  statute  of  1884.  within  three  months  after  the  order  is 
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Form  No,  363- 

Order  for  service  by  publication,  &c.,  in  action  affecting  specific 

property.  * 

{^nUe  of  court  and  action.] 

Upon  the  [amended— o/-,  supplemafctal]  summons  and  tlie 
duly  verified  [amended— w,  supplemental]  complaint  in  this 
action,  now  presented  to  me  [or,  of  which  a  copy  is  hereto 
annexed— 07-,  which  have  been  duly  filed  herein,  and  are  now 
presented  to  me]  demanding  judgment,  that  the  defendant  be 
excluded  from  a  vested  or  contingent  interest  in,  or  lien  upon, 
specific  real  [or,  personal]  property  [or  lotK]  within  the  State ;  or 
that  such  an  interest  or  lien  in  favor  of  either  party  be  enforced, 
Hgulated,  defined,  or  limited,  or  otherwise  afleeting  the  title  to 
wch  property;  and  that  there  is  a  sufficient  cause  of  action 
gainst  the  defendant  Y.  Z.  [naming  or,  if  unknown,  describ- 
vng  Mm  as  in  the  summons]  as  a  proper  [and  necessary]  party 
herein,  and  upon  [here  recite  other  papers,  for  instance  thus] 
the  affidavit  of  A.  B.,  verified  the  day  of  ,  18    , 

and  the  certificate  of  S.  S.,  sheriff  of  the  county  of  , 

dated  the  day  of  ,  18      ,  by  which  plaintiff  has 

made  proof  to  my  satisfaction  *  [here  may  recite  briefly  non- 
residence,  concealm£nt,  dec,  or  other  facts  relied  on,  for  instance 
thus]  that  said  defendant  T.  Z.  is  a  resident  of  this  State,  to 
v(dt,  at  No.        ,  street,  in  the  village  of  , 

and  county  of  ,  but  cannot,  after  due  diligence,  be 

found  witliin  the  State. 

[Or  if  residence  he  unknown]  that  the  residence  of  said  Y. 
Z.  is  not  known ;  and  that  the  plaintiff  is  unable,  with  reason- 
able diligence,  to  ascertain  his  residence,  or  whether  he  is  or  is 
not  a  resident  of  this  State. 

granted  (Id.,  §  441);     "Where  a  Us  meanwhile  made  without  the   State 

pendens  is  filed,,  publication  under  an  {Id.,  §  638).      Service   without   the 

order  for  publication  must  be  com-  State  saves  no  time  {Id.,%  441),  but 

menced,  or  personal  service  within  or  only  expense  of  publication.    A  vol- 

without  the  State  be  made,  within  imtary  general  appearance  within  the 

sixty  days  after  the  flUng  of  the  Us  thirty  days  dispenses  with  necessity  of 

pendens.    (Id..,  §  1670.)     Where  an  service.    Pomeroy  v.  Moss,  27  Ekn, 

attachment  is  issued,  unless  personal  242. 

service  be  made  within  the  State  •  It  is  not  enough  to  bring  the  case 
within  thirty  days  after  granting  the  within  N.  T.  Code  Civ.  Pro.,  §  438, 
attachment,  publication  under  an  or-  subd.  5,  as  an  action  of  this  class  that 
der  for  service  by  publication  must  specific  property  is  attached  as  a  pro- 
be commenced  within  thirty  days  after  visional  remedy.  The  relief  demand- 
the  granting  of  the  attachment;  and,  ed  in  the  complaint  must  affect  specif- 
once  commenced,  must  be  complet-  ic  property.  On  other  points,  see 
ed  notwithstanding  personal  service  notes  to  Form  No.  363  (a^xm). 


^# 
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[Or  if  a  non-residenf]  that  said  defendant  is  not  a  resident 
of  this  State  [but  resides  at  No.         ,  street,  in  the  city 

of  .  and  State  of  ]. 

^Or  if  a  foreign  corporat'ion\  that  said  defendant  is  a 

foreign  corporation  created  by  or  under  the  laws  of  \na/ming 

State  or  nation],  and  having  its  place  of  business  at  No.  , 

street,  in  the  ci|^  of  ,  and  county  of  , 

in  the  aforesaid 

\_0r  in  case  of  vmhfiown parties,  for  instance  thus]  that  the 
names  and  residences  of  said  defendants,  the  widow  and  heirs 
at  law  of  U.  v.,  deceased,  mentioned  in  the  complaint,  are  un- 
known to  the  plaintiff,  and,  after  diligent  inquiry,  he  has  been 
unable  to  ascertain  whether  they  are  or  are  not  residents  of  the 
State. 

\^0r  in  case  of  resident,  absent,  <&c.,  as  in  Forms  Nos.  367 
to  369.] 

\^And  in  either  case,  except  that  of  a  corporation]  that 
said  y.  Z.  is  of  full  age  [or,  is  a  minor  above  the  age  of 
fourteen  years — or,  about  the  age  of  years],  f 

[And  in  either  case  adding^]  and  that  the  plaintiff  has  been 
and  will  be  unable,  with  due  diligence,  to  make  personal 
service  of  the  summons  on  said  defendant  within  this  State; 
now,  on  motion  of  Q.  R.,  attorney  for  plaintiff, 

Okdeeed  [c§c.,  as  in  last  Form]. 

Form  No.  364. 
Order  for  service  by  publication,  &c., — in  divorce. 

[Title  of  court  and  action?] 

Upon  the  summons  and  the  duly  verified  complaint  in  this 
action,  now  presented  to  me  [or,  of  which  a  copy  is  hereto 
annexed — or,  which  have  been  duly  filed  herein,  and  are  now 
presented  to  me],  showing  that  there  is  a  sufficient  cause  of 
action  against  the  defendant  for  a  divorce  [or,  for  a  separation 
— or,  for  a  judgment  annulling  the  alleged  marriage]  in  one  of 
the  cases  provided  for  by  law,  and  upon  [here  recite  other 
papers,  for  instance  thus]  the  affidavit  of  A.  B  .  verified 
the  day  of  ,  \.%     ,  and  the  certificate  of  S.  S.,  the 

sheriff  of  the  county  of         ,  dated  the        day  of  )  18     , 

by  which  the  plaintiff  has  made  proof  to  my  satisfaction  [here 
may  recite  hriefly   non-residence,  concealment,   due,  or  other 

'  The  clause  wMcli  follows  is  not  who  have  left  the  State,  or  are  con- 
essential  in  case  of  unknown  parties  cealed,  &c.,  to  defraud  creditors, 
or  parties  who  cannot  be  ascertained  "^  Not  a  court  order.     See  note  to 
to  be  residents  or  non  residents,  or  Form  No.  363. 
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fa^  relied  on-  see  Form  No.  362,  adding  m  either  case-]  that 
said  I .  Z.  IS  ot  full  age  \_or,  is  a  minor  above  the  age  of  fourteen 
years-OT-,  about  the  age  of  ]  ;  and  that  the  plaintiff 

has   been  and  will   be  unable,  with  due  diligence,  to  make 
personal  service  of  the  sammons  on  said  defendant  within  this 
btate ;  now,  on  motion  of  O.  E.,  attorney  for  plaintiff, 
Oedeeed  [(&c.,  as  in  Form  No.  362]. 

Form  No.  365. 
Order  for  service  by  pubUcation,  &c.,— against  unknown  defendant. 

\If  the  action  affects  specific  property,  it  will  he  letter  to 
pursue  Form  No.  363,  in  other  cases  Form  No.  362/  hut 
suhstitxde  for  the  words  between  the  *  and  the  f,  in  either  case 
a  statement  of  plaintiff y  ignorance,  for  instance  thus]  that  the 
defendant  designated  in  the  summons  as  John  Doe  [and  his 
name  and  residence]  remain[s]  unknown  to  the  plaintiff  after 
diligent  inquiry. 


Form  No.  366. 

Order  for  service  by  publication,  &c., — against  one  whose  residence 
cannot  be  ascertained. 

'[If  the  action  affects  specific  property  it  will  he  hetter  to 
pursue  Form  No.  363/  in  divorce,  Form  No.  364/  and  in 
other  cases,  Form  No.  362  /  hut  substitute  for  the  words 
between  the  *  and  the  f ,  in  either  case,  a  statement  of  plaintiff '' s 
ignorojhce,  for  instance  thus]  that  the  plaintiff"  is  unable,  after 
diligent  inquiry,  to  ascertain  whether  the  defendant  Y,  Z.  is 
or  is  not  a  resident  of  this  State. 


Form  No.  367. 

Order  for  service  by  publication,  &c., — against  a  resident  who  has 
departed  or  conceals  himself. 

[^If  the  action  affects  specific  property  it  will  he  hetter  to 
pursue  Form  No.  363/  if  dworce,  Form  No.  364/  in  other 
cases.  Form  No.  362/  but  substitute  in  place  of  the  words 
between  the  *  and  f]  that  said  defendant  YT  Z.  is  a  resident  of 
this  State,  to  wit  [specifying  particular  address],  but  cannot, 
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after  due  diligence,  be  found  within  this  State,  and  lias  depart- 
ed therefrom  [or,  keeps  himself  concealed  within  this  State], 
with  intent  to  defraud  his  creditors  [or,  with  intent  to  avoid 
service  of  a  summons,  or  hotK], 

[Direction  to  mail  will  he  to  residence  or  last  place  of  abode, 
or  ioih.'] 

Form  No.  368. 

Order  for  service  by  publication,  &c., — against  an  adult  resident 
absent  from  the  United  States. 

[If  the  action  affects  specific  property  it  will  he  ietter  to 
pursue  Form  JVo.  363  /  if'  divorce,  Form  No.  364 ;  in  other 
cases,  Form  No.  362  /  out  may  substitute  for  the  words  between 
the  *  and  f]  that  said  defendant  Y.  Z.  is  a  resident  of  this  State, 
to  wit,  at  No.     ,         ,  in  the  city  of  ,  and  has  been  continu- 

ously without  the  United  States  more  than  six  months  next  be- 
fore the  granting  of  this  order,  and  has  not  made  a  designation 
of  a  person  upon  whom  to  serve  a  summons  in  his  behalf,  as 
prescribed  by  the  Code  of  Civil  Procedure  [or,  and  that  his  desig- 
nation of  a  person  upon  whom  to  serve  a  summons  in  his  behalf, 
heretofore  made  by  him  under  the  Code  of  Civil  Procedure,  no 
longer  remains  in  force — or,  and  that  service  of  the  summons 
herein  upon  the  person  heretofore  designated  by  him,  under  the 
Code  of  Civil  Procedure,  upon  whom  to  serve  a  summons  in  his 
behalf,  cannot  be  made  within  the  State  after  diligent  effort]. 

[Direction  to  mail  will  be  to  residence  or  last  place  of  abode, 
or  to  agency,  or  both.] 

Form  No.  369. 

Order  for  service  by  pnblication,  &c.,  to  save  case  from  Statute  of 

Limitations. 

[j^  the  action  affects  specific  property  it  will  be  better  to  pur- 
sue liorm  No.  363  ;  if  divorce.  Form  No.  364 ;  in  other  cases. 
Form  No.  362,  but  may  substitute  for  the  wordjS  between  the  * 
a/iid  the  f]  that  said  defendant  T.  Z.  is  a  resident  of  this  State, 
to  wit,  of  No.  street,  in  the  city  of  ,  and  county  of 

;  and  that  an  attempt  to  commence  this  action  against  the 
said  defendant,  as  required  in  Chapter  Fourth  of  the  Code  of 
Civil  Procedure  of  this  State,  was  made  on  the  day  of  , 
18  ,  and  before  the  expiration  of  the  limitation  applicable 
thereto,  as  fixed  in  that  chapter ;  and  that  the  said  limitation 
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would  have  expired  within  sixty  days  next  preceding  the  making 
of  this  order  and  the  application  therefor,  if  the  time  had  not 
been  extended  by  the  said  attempt  to  commence  this  action ;  and 
that  personal  service  of  the  summons  herein  upon  said  defend- 
ant cannot  with  due  diligence  be  made  within  the  State. 


Form    No.  370. 
Order  for  service  on  convict  in  prison,  withont  the  State.' 

l^As  in  other  Forms,  inserting  m  recitals]  that  defendant 
herein  is  a  convict  now  confined  in  the  State  penitentiary  at 
,  in  the  State  of 

[And  vnsert  in  ordering pa/rf]  that  service  of  said 
be  made  upon  defendant  x .  Z.  personally,  without  this  State,  at 
his  present  abode  in  said  penitentiary,  in  the  State  of 


Form  No,  371. 

Notice  to  be  subjoined  to  summons  as  published,  or  as  served  per- 
sonally  without  the  State.' 

To  [here  narnie  only  the  defendants  served  hy  jmilioation^]: 

The  foregoing  summons  [or,  amended — or,  supplemental 
summons]  is  served  upon  you  by  publication  [or,  served  upon 
you  without  the  State  of  New  York*],  pursuant  to  an  order  of 
[naming  t/ie  judge  and  his  official  title,  for  instance,  Hon. 
Noah  Davis,^  a  justice  of  the  Supreme  Court  of  the  State  of 
New  York],  dated  the        day  of  ,18    ^  [date  of  orderj, 

and  [on  that  day,  or  state  day'']  filed  with  [a  copy  of]  the 

'  This  Perm  is  from  a  precedent  in  of  these  two  alternative  clauses  was 

the  First  Department,  where  the  service  held  not  fatal  in  Loring  v.  Binney 

of  summons  was  ordered  to  be  thus  (a6o»e). 

made ;  but  the  order  should  be  in  the         '  Error  in  the  recital  of  the  name 

alternative,  for  publication  or  service  of  the  justice  in  the  notice  does  not 

without  the  State,  at  plaintiff's  option,  deprive  the  court  of  its  jurisdiction. 

^  Not  required  to  be  included  with  La  Farge  v.  Mitchell  {above). 
the  summons,  &c. ,  mailed,  but  only  in         «  Omission  to  state  date  of  order 

the  publication,  and  with  a  copy,  if  a  held  not  fatal  to  jurisdiction  by  at- 

copy  be  delivered  without  the  State  in  tachment.    Orvis  d.  Goldschmidt,  3 

lieu   of   publication.      La  Farge   v.  Civ.  Fro.   R.  (Browne),  314;  s.  c,  64 

Mitchell,  4  Month.  L.  Bui,  36.  Edw.  Pr.,  71. 

'  Naming  all,  however,  does  not         '  Date  of  filing  complaint  essen- 

vitiate  as  to  those  properly  named,  tial.    Smyth  v.  Rowe,  4  Month.  L. 

Loring  v.  Binney,  38  Hun,  152.  Bui.,  60 ;  s.  p.,  Ford  v.  "Wilson,  Tap- 

*  A  mistake  in  using  the  wrong  one  pan  ( Ohio),  235. 
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complaint,  in  the  office  of  the  clerk  of  the  county  ^  of 
[or,  the  office  of  the  clerk  of  the  court],  at  the  County 

Court  House  [or,  City  Hall— as  the  ease  may  he],  in  the  city 
[and  county]  of  ,  in  said  State.     [If  a  copy  was  used 

above,  add :  which  complaint  was  originally  filed  there  on  the 
day  of  ,  18    .] 

[In partition,^  add :  The  object  of  this  action  is  to  make 
partition  according  to  the  respective  rights  of  the  parties,  and 
if  it  appear  that  partition  cannot  be  made  without  great  preju- 
dice to  the  owners,  then  for  a  sale  ^  of  the  following  described 
property — irief  description. 

[Date.]  [Signature  and  address  of], 

PlaintifE's  attorney.* 
[Or,  Plaintiff  in  person.] 

[Accuracy  in  publication  of  summons  and  notice  being 
important^  it  is  well  to  direct  publication  {for  mode  of  doing 
which,  seep.  382  of  this  Volume)  once  more  tha/n  the  statute  re- 
quires, so  as  to  have,  im/inediately  on  the  appearance  of  the  first 
publication,  convenient  opportunity  to  correct  am,y  error.] 

Form  No.  373. 
Affidavit  of  filing  before  publication  or  service.' 

[Title  of  court  and  action.] 
[  Venue]. 

M.  ]Sr.,  being  duly  sworn,  says : 

I.  That  he  is  the  [managing  clerk  in  the  office  of  the] 
attorney  for  the  plaintiff  in  this  action. 

'  A  notice  stating  that  the  order  was  subscribe  the  notice,  held  not  fatal  to 

issued  by  the  special  comity  judge  of  jurisdiction  by  attachment.    Orvis  v. 

a  specified  county,  and  that  the  sum-  Goldschmidt  (above), 
mons  was  piled  with  the  complaint,  '  See,  for  cases  where  errors  have 

?t£ld  to  sufficiently  give  notice  that  the  been  disregarded  or  amended,  Gibbon 

summons  was  filed  in  the  clerk's  office  v.  Freel,  65  Sow.  Pr.,  373;  vSharp  v. 

of  that  county,  taken  in  connection  Daugney,    33    Gal. ,    505  ;    Fanning 

withthe  statement  inthe  summons  that  «.   Krapfl,    61    Iowa,  417;   s.   c,   14 

the  action  was  in  the  Supreme  Court,  JSf.  W.   Hep..  727;   16  JSr.   W.   Sep., 

and  triable  in  that  county.    Denman  293;  Morgan  v.  Woods,  33  Ind.,  23; 

■D.  Maguire  {N.  T.,  1886),  3  Eastern  Buchanan  ®.  Boy's  Lessee,  2  OA«o /S«., 

ifep.,  767.  351;  Smyth  v.  Rowe,   4  Month.  L. 

^N.  T.  Code  Oiv.  Pro.,  §  1541.  Bui.,  60. 

2  The  omission  to  state  that  the  ac-         *  Required  by  N.    T.    Code   Civ. 

tion  was  for  a  sale,  in  the  alternative,  Pro.,  §§  443  and  443,  in  connection 

was  held  not  to  vitiate  the  notice,  in  with  ^  444.   The  allegations  of  this  af- 

McCormick  «.  Paddock  (Nebr.,  1886),  fldavit  may,  of  course,  be  inserted  in 

30  Northw.  Sep.,  603.  the  affidavit  of  service,  when  they  are 

*  The  omission  of  the  attorney  to  made  by  the  same  person. 
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II.  That  on  the  day  of  ,  18     \wMch  must  le  on 

or  hefore  the  day  of  first  puUication,  or  before  service  without 
the  State'],  he  filed  the  [amended — or,  supplemental]  summons 
and  duly  verified  [amended — or,  supplemental]  complaint  in 
this  action  [copies  whereof  are  hereto  annexed],  and  on  the 
same  day  [or  state  date]  filed  the  order  dated  the  day  of 

,18    ,  allowing  service  of  said  summons  upon  the 
defendant  Y.  Z.  [or,  upon  the  father— o-/-,  guardian— or,  com- 
mittee, c&c,  of  the  defendant  Y.  Z.]  by  publication,  or  without 
the  State,  together  with  the  affidavit  of  A.  B.,  dated  the 
day  of  ,  18     [and  the  certificate  of  S.  D.,  dated,  c&c],  on 

which  the  said  order  was  made,  in  the  office  of  the  clerk  of  the 
county  of  [or,  of  the  clerk  of  this  court]. 

[Jurat.]  [Signature.] 


Form  No.  373. 
Affidavit  ^  of  printer  or  publisher,  &c.,  to  publication. 

[Title  of  court  am,d  acUon."] 
[  YenueF] 

M.  N.,  being  duly  sworn,  says : 

I.  That  he  is  ^  the  printer  [or,  the  publisher — or,  the  foreman 
— or,  the  principal  clerk — or,  the  only  clerk  of  the  printer — or, 
of  the  publisher  ^]  of  the  ^  a  newspaper  published  at 

,  within  this  State. 

II.  That  the  summons  in  this  action,  and  the  notice  thereto 
appended,  printed  copies  whereof  are  hereto  annexed,  were 
published  in  said  paper  once  in  each  week  for  six  successive 

'  In  some  States  a  certificate  is  printer  or  publisher,  or  his  foreman  or 

sanctioned  by  statute.  principal  clerk."    As  to  what  devia- 

'  Omission  of  title  not  fatal  if  affl-  tion  from  the  statute  words  will  not 

davit  refers  to  the  order.   Pages  20,  31  vitiate,  see  p.  388  of  this  Volume,  and 

of  this  Volume.  Palmer  t>.  McCormick,  28  Fed.  Bep., 

'  Error  in  venue  held  not  fatal  in  541  (holding  "proprietor"  equivalent 

Wood*.  Blythe,  46  Wise,  650;  s.  p.,  to  "publisher"),  and  Quivey  v.  Por- 

page  23  of  this  Volume.  ter,  37  Gal.,  458,  464  (holding  it  equiv- 

^ Merely  describing  deponent   as  alent to  "printer"), 

printer,  &c.,  without  alleging  that  he  is  *  See  p.  389  of  this  Volume.    See 

such — held,  insufficient.    Steinbach  ».  also  Sage  «.  Central  R.  E.  Co.  of  Iowa 

Leese,  27  Cal.,  295.  (  U.  8.),  8  BeporUr,  135,  holding  pub- 

'  Under   N.    Y.    Code  Civ.  Pro.,  lication  in  a  paper  in  which  the  paper 

§  444,  first  clause,  "  Proof  of  the  pub-  named  in  order  had  meanwhile  been 

lication  of  the  summons  and  notice  merged,  a  substantial  compliance, 

must  be  made  by  the  affidavit  of  the  . 
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weeks  [or  other  time,  according  to  the  statute  or  order],  the  first 
publication  being  on  , ,    -day,  the         day  of  >  18    ,  and 

the  last  upon         day,  the  day  of  ,  18     .' 

[Jurat^  {Signature.^ 


Form  No.  374. 
AfSdavit  of  mailing." 

[Title  of  c&urt  and,  action.} 
[  Yenue.] 

M.  ISr.,  being  duly  sworn,  says : 

I.  That  he  is  [the  managing  clerk  in  the  office  of  Q.  E.] 
plaintifE's  attorney  herein,  whose  office  is  in  the  city  of 

II.  That,  on  the  day  of  ,  18  ^  [which  must  he  on 
07'  iefore  the  first  day  of  publication-^],  on  behalf  of  the 
plaintiff,  he  deposited  in  the  post-office  at  [naming  office 
designated  m  the  order  %  a  copy  of  the  summons,  complaint, 
and  order  for  publication,  copies  of  which  are  hereto  annexed, 
contained  in  a  securely-closed  and  duly  post-paid  wrapper,  * 
directed  to  the  defendant  T.  Z.  at  [here  na/me  the  place  a/nd 

'  See  pp.  389, 390,  of  this  Volume;  Ala.,  668;  Collum  v.  Bank  at  Mobile, 

and  Jenks  «.   Chicago,  48  III.,   296  33  Ala.,  797. 

(holding  that  the  days  mentioned  may  Under  N.  Y.  Code  Civ.  Pro.,  §  444, 

be  presumed  to  be  secular  days),  and  last  clause,  "  proof  of  deposit  in  the 

Taylor  v.  Troconso,  76  N.    T.,  599  post-oflBce,  or  of  delivery,  of  a  paper 

(holding  delivery  to  one  of  the  papers  required  to  be  deposited  or  delivered 

on  the  last  day  allowed  for  commenc-  by  the  provisions  of  this  article,  must 

ing  publication,  if  not  foUovred  by  its  be  made  by  the  affidavit  of  the  person 

publication  therein  till  the  next  day,  who  deposited  or  delivered  it." 

insufficient).  ••  State  precise  day.  "On  or  about" 

An  affidavit  that  showed  publica-  is   not   enough.    Smith  «.  Rowe,  4 

tion  commenced  before  the  order  was  Monthl.  L.  Bui.,  60. 

made,  held  fatally  defective,  for  it  did  Mailing  before  filing  the  order,  Tield 

not  show  publication  to  have  been  in  an  irregularity,  amendable  at  any  time, 

pursuance  of  the  judge's  order.    Hal-  by  filing  nunc  pro  tunc.    Barnard  v. 

lett  V.  Righters,  13  Row.  Pr.,  43.  Heydrick,  49  Ba/rb.,  63 ;  s.  c,  2  Ahb. 

A  publication  made  on  Sunday,  Pr.,  N.  8.,  47;  and  as  Brainerd  v. 
7ield,  though  void  by  statute,  to  yet  Heydrick,  33  How.  Pr.,  97. 
not  invalidate  the  service  which,  if  '  If.  T.  Code  Civ.  Pro.,  §  440. 
regarded  as  beginning  with  the  next  '  Omission  to  designate  the  post- 
publication,  was  subsequently  made  in  office  explicitly  was  held  not  fatal  in 
a  regular  manner.  Cleland  v.  Taver-  Steinle  ®.  Bell,  12  Ahb.  Pr.,  N.  S.,  171. 
nier,  11  Minn.,  194.  It  is  not  essential  to  state  that  the 

'  See  page  388  of  this  Volume.  deposit  was  made  in  a  United  States 

'  Omission  to  show  mailing  held  a  post-office,  or  that  there  was  commu- 

fatal  defect.    Thormeyer  v.  Sisson,  83  nication  by  mail  between  the  place  of 

lU.,  188;  O'Rear  v.  Lazarus  (Cofo.),  9  deposit  and  the  place  to  which  the 

Pacif.  Bep,,  631 ;  Butler  ».  Butler,  11  package    was    addressed.    Sharp  e. 

Danghney,  33  Cai.,  505. 
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address  specified  in  the  order  ^ — or  if  several  defendcmts  were 
served,  say\  sets  of  copies  of  the  summons,  complaint, 

and  order  for  publication;  copies  of  which  are  hereto  annexed, 
each  contained  in  a  securely-closed  and  duly  post-paid  wrapper, 
respectively  directed  to  the  several  defendants  hereinafter 
named,  at  the  places  and  addresses  below  stated  [here  namie 
each  defendcmt  so  served,  with  the  address  used  in  the  ord&r 
amd  in  mailing]. 

[Jurat.^  [Signature.] 

[^Affidavit  of  service  without  the  State  in  lieu  of  jmbliGation, 
dsG.,  as  in  Fwrn  No.  323,  jp.  627.*] 

'  Mailing  addressed  to  a  different  en  the  time  to  answer.     Kemer  xi. 

place  from  that  directed  in  the  order,  Leonard,  15  Ahh.  Pr.,  iV.  S.,  96. 
held  fatal  to  the  judgment.    Smith  v.         The  official  certificate  of  the  sheriff 

Wells,  69  If.  T.,  600.  of  another  State  is  not  sufficient  proof 

'  Such  service,  though  it  may  save  of  such  service;  his  affidavit  should 

expense  of  publication,  does  not  short-  be  presented.    Morrell  «.  Kimball,  4 

Abb.  Pr.,  353. 
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ARTICLE    V. 

Examination   to  Asceetain  Unknown  oe  Additional 
Defendants. 

[The  power  of  the  court  and  the  practice  are  stated  in  connection  'with 
the  general  subject  of  examination  before  trial  and  before  suit  brought.] 

Forms.  defendants,  in  action  to  pre- 

(375.)  Affidavit  to  obtain  examination  vent    perversion    of    trust 

of  defendant,  before  service  funds,  and  to  set  aside  cor- 

of     complaint,    to    enable  porate  election, 
plaintiff  to  bring  in  others        {Zll.)  Another     Form, — to     enable 

as  co-defendants.  plaintiff  to  bring  in  new  co- 

(376.)  Another     Form, — to      enable  defendants  in  action  to  set 

plaintiff  to  frame  complaint  aside  expulsion  from  stock 

and  name  correctly  imknowu  exchange. 

Form  No.  375. 

Affidavit  to  obtain  examination  of  defendant,  before  service  of  com- 
plaint, to  enable  plaintiff  to  bring  in  others  as  co-defendants.' 

[^Title  of  the  court  amd  action.] 
[  Yenue.'] 

A.  B.,  being  duly  sworn,  says  : 

I.  That  lie  is  the  [plaintifE  above-named.'*] 

II.  That  this  action  was  commenced  [here  state  condition 
of  the  cause,  for  instance  thus'\  by  the  service  of  summons  on 
the  defendant  Y.  Z.,  on  the  day  of  >  18  ,  but 
no  complaint  has  been  served,  nor  has  service  of  a  copy  been 
demanded. 

III.  That  the  names  and  residences  of  all  the  [present] 
parties  to  this  action  [if  any  are  unhnown,  add],  so  far  as  their 
names  or  residences  can  be  ascertained,  and  the  facts  as  to 
whether  they  have  appeared  by  attorney  or  otherwise,  or  not, 
are  as  follows : 

Plaintiffs  (appearing  by  Q.  E.,  of  ,  their  attorney, 

whose  address  is  ) :  A.  B.,  of  No.  , 

street,  in  the  city  of  ,  county  of  ,  and  State 

of  ;  C.  JD.,  of  the  town  of  ,  county  of  , 

and  State  of 

'  See  page  536  of  this  Volume  as         '  If  not  made  by  plaintiff,  state 
to  examination  before  commencing    reasons, 
action. 
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Defendants  :  W.  X.,  of  [cfec,  as  above-],  has  appeared  by 
^-•■•j  of  ,  bis  attorney,  whose  address  is 

W.  Y.,  of  No.  [c&c,  as  ahov6\  has  appeared  in  person ;  Y.  Z  ' 
of  JSTo.  [cfec,  as  above],  has  not  appeared. 

[Or  if  very  numerous,  may  more  conveniently  am.nex  amd 
refer  to  a  tabular  schedule?^ 

_iy.  That  this  action  is  brought  {here  state  the  nature  of  the 
action  and  the  substance  of  the  judgment  demanded  therein]. 

Y.  [JT"  «  resident  of  the  State  is  to  be  required  to  attend  in 
any  other  county  than  that  of  his  residence]  That  the  said  \name 
of  defendant],  whose  examination  is  desired,  has  an  office  for  the 
regular  transaction  of  business  in  person  at  JSTo.         , 
street,  in  the  town  of  ,  and  county  of 

\_If  a  non-resident,  and  leave  is- desired  to  serve  him  in  any 
other  county  thorn,  that  where  the  order  is  to  require  him  to 
attend  for  examination,  state  the  reason?^ 

[Or  where  defendant  is  a  corporation]  That  tLe  defendant 
whose  examination  is  required  is  a  corporation,  having  its  office 
at  .     That  the  names  of  the  officers  \or,  directors] 

thereof,  whose  testimony  is  material  and  necessary  for  plaintiff 
in  the  prosecution  of  his  case,  are  [naming  them '  and  their 
residences'^]. 

YI.  That  deponent  does  not  know  the  names  of  the  neces- 
sary defendants  designated  in  the  summons  as  John  Doe  and 
Eichard  Roe  [and  is  not  able  to  frame  his  complaint],  and  that 
it  is  necessary  for  him,  in  order  to  obtain  knowledge  of  said 
names  [and  of  the  facts  necessary  to  frame  his  complaint']  that 
he  should  have  an  order  to  examine  the  defendants  above- 
named,  so  that  he  can  obtain  from  them  the  information 
necessary  for  the  purpose  aforesaid. 

[Or  where  plaintiff  desires  to  join  others  as  co-defendants] 
That  the  plaintiff  intends  to  make  other  persons  parties  de- 
fendant to  said  action  as  soon  as  their  names  are  ascertained, 
but  plaintiff  does  not  know  the  names  of  the  said  persons,  and 
that  the  testimony  of  the  defendant  [name]  is  material  and 
necessary  to  enable  plaintiff  to  ascertain  said  names,  for  the 
reason  [stating  reason]. 

'  N.  T.  Code  Civ.  Pro.,  §  878,  au-  tor  of  such  corporation  whose  testi- 

thorizes  examination  of  officers  and  mony  is  material  and  necessary.    Wil- 

directors,  servants,  agents,  or  employ-  liams  v.  W.  U.  Tel.  Co.,  47  Super.  Ot. 

ees  of  a  corporation.    Reichmann  v.  (J.  <&  8.),  380. 
Manhattan  Co.,  26  Eun,  433.  '  See  Chapter  on  Pleadestq  for  the 

'  In  such  case  the  affidavit  must  rules  and  other  forms  as  to  examina- 

state  the  name  of  the  officer  or  direc  tion  to  enable  to  plead. 
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YII  {M(ty  add  other  facts  to  show  a  case  within  N.  Y. 
Cods  Civ.  Pro.,  §§  870,  871.^] 

[If  it  is  necessa/ry  to  eamnine  or  inspect  the  contents  of  oooks 
(md  papers,  they  should  he  speci^ed.  m  the  affidavit  with  the 
reasons  for  the  necessity,  amd  a  direction  to  produce  inserted  in 
the  order.^} 

VIII.  That  no  previous  application  for  examination  of  said 
Y.  Z.  [or  for  discovery  and  inspection  of  such  books  and 
papers]  has  been  made  herein  [except,  cfec.']. 

IX.  [  Where  stay  is  desired  state  {if  not  already  stated)  con- 
dition of  caiose,  and  add  affidavit  of  merits  as  in  Form  Wo. 
35,  at  page  201.] 

X.  [If  sanction  for  less  than  foe  or  more  tham,  twenty  days 
service  is  desired,  state  special  circumstances  makmg  such  time 
of  service  necessary.^ 

[Jurat.]    ■  [Signature.] 


Form  No.  376. 

Another  Form, — to  enable  plaintiff  to  frame  complaint  and  name  cor- 
rectly unknown  defendants,  in  action  to  prevent  perversion  of 
trust  funds,  and  to  set  aside  corporate  election.^ 

[As  in  last  Form,,  substituting  for  paragraphs  IV  and  VI 
as  follows  .•] 

lY.  That  the  W.  M.  L.  I.  Co.  is,  and  has  been  for  many 
years,  a  corporation  created  under  the  laws  of  N.  T.  authorizing 
the  creation  of  life  insurance  companies.  That  deponent,  on 
the  of  J  18     ,  took  from  said  company  its  policy 

of  insurance  for  the  sum  of  dollars  [stating,  shortly, 

terms  of  policy],  which  policy  was  issued  in  consideration  of 
dollars,  then  paid  said  company  by  defendant. 

That  said  company  is  required  by  law  and  by  said  contracts 

'  Before  issue  it  is  not  necessary  61  Barb.,  347;  Black  ■».  Curry,  1  Oiv. 

to  express  an  intent  to  use  the  deposi-  Pro.  B.  (McOwrty),  193. 

tion  upon  the  trial  of  the  action.     Bris-  Eightly  viewed,  the  court    have 

bane  v.  Brisbane,  30  Hun,  48.  power  (see  Stilwell  v.  Priest,  85  N.  T., 

^  Examination  before  trial,  togeth-  649),  and  it  is  a  question  of  sound  dis- 

er  with    discovery    and    inspection,  cretion  whether  to  put  the  plaintifl  to 

was  ordered  in  Frothingham  v.  Broad-  another  separate  motion, 

way,  &c.,  K.  R.  Co.,  9  Civ.  Pro.  B.  ^  See  page  148  of  this  Volume, 

(5roMrae),304;  Pirz'S.  Follet,  1  Monthl.  paragraph  84,  and  also  page  203. 

L.  Bul.,\%;  B.C.,  1  (7w.  Pro.,  185,  mote.  *  Sustained  by  Glenney  d.  Stedwell, 

Contra,   Havemeyer  v.  Ingersoll,  12  1  Abb.  N.  C,  327;  B.  c,  UN.  F.,  120. 
Abb.,  N.8.,  301 ;  Hauseman  «.  Sterling, 
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to  keep  invested  in  securities  directed  by  the  statute  a  certain 
sum  called  the  reserve  on  said  policies  [specifying  nature  of 
reserve  fund]. 

That  the  plaintiff  is  ignorant  of  the  amount  of  this  reserve 
fund  \here  followed  allegations  of  due  investment  of  lawful 
reserve]. 

That  the  !N".  J.  M.  L.  I.  Co.  is  a  corporation  created  under 
the  laws  of  N.  J.  for  the  insurance  of  lives.  That  said  last- 
named  company,  and  divers  of  its  officers  and  directors,  to 
deponent  unknown,  have  conspired  with  divers  of  the  officers 
and  directors  of  said  defendant,  W.  M.  L.  I.  Co.,  to  obtain 
possession  of  the  assets  of  said  last-named  company,  and  so 
obtain  the  reserve  fund  held  in  trust  by  said  W.  Co.  for  its 
policy-holders.  That  in  pursuance  of  such  conspiracy  the 
president  and  secretary,  and  several  of  the  trustees  of  said  W. 
Co.  have  resigned  their  offices,  and  the  defendant  D.  J.  N., 
and  the  defendant  F.  J.  M.,  have  been  elected  president  and 
secretary  in  their  places,  persons  connected  with  said  N.  J.  Co. ; 
that  deponent  does  not  know  the  names  of  the  trustees  who 
have  resigned  or  those  elected  in  their  place,  but  deponent  is 
informed  that  such  change  was  made  by  means  of  the  purchase 
of  the  stock  of  said  W.  Co.  by  said  N.  J.  Co.,  or  some  person 
acting  on  its  behalf,  for  the  fraudulent  purpose  of  facilitating 
the  transfer  of  said  reserve  fund  and  assets  of  said  W.  Co.  to 
said  N.  J  Co.,  so  that  the  latter  named  company  can  withdraw 
the  same  from  this  State,  and  deprive  the  policy-holders  in  the 
W.  Co.  of  all  interest  therein,  to  their  great  damage  and  the 
damage  of  the  plaintiff.  That  the  defendant  J.  H.  S.  is 
president  of  said  N".  J.  Co.,  and  knows  all  the  facts  respecting 
said  transactions  [here  followed  allegations  of  receipt  of  circu- 
lars advising  transfer  of  poUdes,  which  deponent  declines  to 

do]. 

That  deponent  is  not  able  to  frame  his  complaint,  and 
does  not  know  the  names  of  the  necessary  defendants,  and  that 
it  is  necessary  for  him,  in  order  to  obtain  knowledge^  of  said 
names,  and  of  the  facts  necessary  to  frame  his  complaint,  that 
he  should  have  an  order  to  examine  the  defendants  {names],  so 
that  he  can  obtain  from  them  the  information  necessary  for  the 
purpose  aforesaid. 

YI.  That  deponent  has  commenced  this  action  in  this  court, 
as  well  on  his  own  behalf  as  on  that  of  all  other  policy-holders 
similarly  situated  with  him,  against  said  [names],  for  the 
purpose  of  setting  aside  the  election  of  said  N.  and  M., 
and  for  the  purpose  of  restraining  all  officers  of  the  W.  Co. 
from  parting  with  any  of  the  reserve  fund  of  said  company, 
and  to  restrain  said  N.  J.  Co,  and  its  agents  from  receiving 
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any  of  said  fund,  or  interfering  tlierewith  in  any  way,  and  for 
other  relief. 


Form  No.  377. 

Another  Form, — to  bring  in  new  co-defendants  and  to  frame  com- 
plaint, in  action  to  set  aside  expulsion  from  stock  exchange.' 

[As  in  last  Form  hut  ons,  suhsUtuting  for  paragraphs  lY 
and  VI  as  follows  .•] 

IV.  This  action  is  brought  by  plaintiff  against  the  JSTew 
York  Stock  Exchange,  an  unincorporated  association,  sued  by 
its  president,  upon  a  cause  of  action  against  all  of  the  members 
of  said  Exchange,  under  §  19 1 9  of  the  Code  of  Civil  Procedure, 
to  obtain  a  judgment  that  a  resolution  passed  at  a  meeting  of  the 
governing  committee  of  the  said  New  York  Stock  Exchange  is 
illegal  and  void,  and  to  restrain  the  said  Stock  Exchange  from 
enforcing  the  same  or  from  depriving  the  plaintiff  of  liis  seat 
in  the  said  Exchange,  which  they  claim  to  do,  which  seat  is  of 
the  value  of  not  less  than  dollars,  and  from  interfering 

with  his  rights  of  transacting  business  in  the  said  Exchange, 
and  also  for  tlie  purpose  of  restraining,  by  injunction  and  final 
decree,  those  members  of  the  said  governing  committee,  who 
voted  for  the  said  resolution,  from  interfering  with  the  plaint- 
iff's rights  as  a  member  of  the  said  Stock  Exchange,  and  to 
obtain  damages  against  them  for  such  wrongful  proceeding 
against  him. 

YI.  That  the  plaintiff  intends  to  make  other  persons  parties 
defendant  to  said  action  as  soon  as  their  names  are  ascertained 
[here  followed  allegations  of  receipt  hy  plaintiff,  from  the 
secretary  of  the  Exchange,  of  notnce  to  appear  and  answer 
charges  accompanying  the  notice,  that  the  constitution,  of  the 
Exchange  provides  that  a  vote  of  two-thirds  of  the  governing 
committee  present  may  expel  any  member  of  the  Exchange  upon 
conviction  of  obvious  fraud  j  the  appearamce  of  plaintiff  h^ore 
the  com/mittee,  and  denial  of  charges,  and  claim  to  home  oppor- 
tunity to  refute  them  ;  the  passage,  at  a  subsequent  meeting,  of 
resolution  of  expulsion,  and  denial  of  further  hnowledge  of 
proceedings  at  the.  alleged  trial.  It  was  also  alleged  on  tnfor- 
mation  and  belief,  that  witnesses  were  examined  without  notice 
or  opportunity  for  plaintiff  to  refute  them  ;  that  the  members 
voting  for  expulsion  did  not  constitute   two-thirds   of  said 

'  Sustained  by  Hutchinson  ■».  Law-         For  other  Forms,  see  p.  537  and 
rence,  39  Hun,  450.  Chapter  on  Pleadii^gs. 
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governing  committee ;  that  the  defendant  L.  was  ^present 
throughout  the  alleged  trial;  and  all  these  matters  are  peoul- 
tm-ly  wxthin  his  knowledge,  lut  deponent  was  ignorant  of 
them  ;  and  continued  thus  .•] 

In  order  to  enable  plaintiff  to  frame  his  complaint,  it  is 
necessary  and  material  for  him  to-  take  the  testimony  of  the 
said  defendant  L.  upon  the  matters  aforesaid,  in  respect  to  all 
the  occurrences  of  said  alleged  trial,  and  as  to  the  records  and 
minutes  thereof,  recorded'  by  said  governing  committee,  and 
especially  to  inform  himself  of  evidence  taken  by  said  governing 
committee  other  than  deponent's  own  statement  before  them, 
what  witnesses  were  examined,  what  reports  or  other  commu- 
nications, if  any,  were  received,  and  what  members  of  said 
committee  were  present  at  the  said  alleged  trial  when  the  said 
vote  of  expulsion  was  taken,  respectively ;  which  and  how  many 
of  said  members  voted  in  favor  of  the  said  resolution,  and 
what,  if  any,  other  votes  or  resolutions  were  passed  upon  said 
alleged  trial.  That  the  charges  so  preferred  against  plaintiff 
were  _  _  in  number,  containing  separate  specifications.  That, 
as  plaintiff  is  informed  and  believes,  upon  certain  of  said 
charges  the  members  of  said  committee  present,  or  a  majority 
thereof,  voted  that  they  were  sustained,  but  upon  others  they 
voted  that  they  were  not  sustained;  but  plaintiff  is  ignorant 
which  of  said  charges  were  so  claimed  to  be  sustained,  and  upon 
which  the  resolution  of  his  expulsion  is  said  to  have  been  based, 
and  it  is  material  and  necessary  for  him,  in  order  to  frame  his 
complaint  herein,  by  the  examination  of  said  defendant  L.,  to 
ascertain  which  of  the  said  charges  were  so  claimed  to  have 
been  sustained  and  which  not. 

That  before  commencing  this  action,  plaintiff  applied  to 
said  governing  committee  for  information  in  respect  to  the 
matters  aforesaid,  for  a  copy  of  the  proceedings  upon  the  said 
alleged  trial,  and  for  all  evidence  that  was  taken  against  him 
and  in  his  absence,  but  that  the  same  was  refused  [here followed 
allegations  that  the  governing  comm^ittee  accepted  the  charges  as 
proof  and  prejudged  the  case,  and  decided  without  reference  to 
the  testimony ;  and  that  a  motion  had  'been  made  to  recall 
plaintiff  and  inform  him,  of  a/nd  give  him  opportunity  to 
answer  evidence,  hut  the  same  was  overruled']. 

That  plaintiff  intends  to  make  all  the  said  members  of  said 
governing  committee,  who  voted  for  his  expulsion  as  aforesaid, 
parties  to  this  action,  and  demands  judgment  against  them  for 
damages. 

YII.  That  deponent  is  advised  by  his  counsel,  and  verily 
believes,  that  he  has  a  good  cause  of  action  for  damages  against 
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all  the  said  members  of  said  governing  committee  who  voted 
for  his  expulsion  as  aforesaid,  and  desires  and  intends  to  make 
all  of  said  persons  parties  to  this  action,  and  to  demand 
judgment  against  them  for  damages  as  soon  as  he  can  discover 
their  names. 

VIII.  That  the  facts  as  to  all  of  the  matters  aforesaid  are 
peculiarly  within  the  knowledge  of  the  defendant  L.,  and  that 
the  deposition  and  testimony  of  said  defendant  as  to  all  of  the 
matters  aforesaid  is  material  and  necessary  for  deponent  in  the 
prosecution  of  said  action. 

IX.  That  the  said  deposition  and  testimony  of  the  said 
defendant  is  material  and  necessary  f6r  deponent  to  enable  him 
to  frame  his  complaint  herein,  and  that  without  the  same  he  is 
not  able  to  frame  his  complaint. 

That  deponent  does  not,  as  aforesaid,  know  the  names  of 
certain  necessary  parties  defendant  to  this  action,  and  that  the 
deposition  and  testimony  of  the  defendant  L.,  as  aforesaid,  is 
material  and  necessary  for  deponent  to  enable  him  to  ascertain 
the  said  names  so  that  he  may  bring  in  said  parties. 

X.  [As  in  Form  No.  375,  from  paragrwph  VIII  to  the 
end.] 
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AETICLE    YI. 

Amending;  and  beinging  in   Unknown  or  Additional  De- 
fendants. 

[In  this  connection  we  shall  consider  merely  the  cases  where  a  plaint- 
iflF,  after  commencing  an  action,  seeks  to  bring  in  third  persons  as 
defendants  in  addition  to  those  originally  made  defendants,  as  distin- 
guished from  the  cases  in  which  he  seeks  a  mere  substitution  of  a  third 
person  who  has  succeeded  to  the  interest  of  an  original  defendant,  and  in 
distinction  to  the  cases  where  a  defendant  seeks  to  compel  the  bringing  in 
of  a  third  person  (which  will  be  considered  in  a  later  chapter),  and  cases 
where  a  third  person  asks  leave  to  come  in,  which  will  be  considered 
later  on. 

The  importance  of  the  distinction  is  in  this,  that  where  plaintiff  brings 
in  a  third  person  as  an  additional  defendant,  the  jurisdiction  depends  upon 
the  issue  and  service  of  a  summons  upon  him  in  the  same  manner  as  in 
commencing  an  action,  except  that  the  summons  is  supplemental  to  the 
action  already  commenced,  and  of  which  it  is  a  branch,  while  in  the  other 
classes  of  cases  here  referred  to,  the  jurisdiction  is  sustainable  by  the 
power  of  the  court  to  proceed  without  process  against  a  third  person  who 
acquires  an  interest  in  the  subject  of  litigation  pending  the  action,  or  seeks 
to  intervene  on  his  own  application.  In  neither  of  these  cases  is  any 
process  necessary  unless  there  is  in  substance  a  new  or  supplemental 
complaint. 

As  will  be  seen  below,  an  application  to  bring  in  a  third  person  as  an 
additional  defendant  may  be  coupled  with  an  application  for  other 
changes  of  parties  and  for  leave  to  amend,  or  to  plead,  by  way  of 
supplemental  complaint,  facts  occurring  after  action  brought.] 

I.  Amending  siimmons. — In  genekal.       13.  —  representative  names. 

14.  Originally  omitted  party. 

1.  Without  leave.  16.  One  becoming  proper  party  pending 

2.  Leave.  the  action. 

3.  Power  of  court.  16.  Effect  of  bringing  in. 

4.  Mode. 

6.  Promptness.  III.  Amendments  as  to  service. 

6.  Notice.  n.  Defects  in  service. 

1.  What  defects  amendable.— In  gen-    jg   _  ^^  ^^^^  ^^^^^^ 

^^^}-  19.  —  in  proof  of  service. 

8.  Practice, 

TORMS. 

IL  Amendino,  &c.,  in  kespect  to  »ak-  ^g^g^     Stipulation    consenting     to 
^™^'  change  of  parties. 

9.  Power  of  the  court.  (379.)  Affidavit  to  obtain  order 
lo!  The  practice. — Leave  and  notice.  amending  as  to  names, 
ll!  Changing  names.  *c.,  in  svunmons,  or  in 
12^  corporations.  &o.                                                 eummona  and  complaint. 
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(380.)  Notice  of   motion    for    order  of    defendant    who    should 

amending  summons,  or  sum-  have  been  originally  made 

mons  and  complaint.  a  party. 

(381.)  Order  amending  summons,  or  (383.)  Order  giving  leave    to  issue 

summons  and  complaiut,  as  supplemental  summons,  with 

to  names,  &c.  leave  also  to  amend  summons 

(382.)  Affidavit     to     obtain     order  and  complaint. 

amending     summons     and  (384.)  Supplemental  summons, 
complaint  by  inserting  name 

I.    AMENDING    SUMMONS.— IN    GENERAL. 

1.  Without  leave.] — Under  the  New  York  statute,  by  which 
the  summons  is  in  form  a  notice  issued  by  the  attorney,  not  by 
the  court  or  clerk,  the  attorney  may  of  course  alter  it  at  any 
time  before  he  has  issued  it ;  that  is  to  say,  before  it  has  been 
served  or  filed,  or  any  application  to  the  court  has  been  made 
upon  it,  or  delivery  made  to  an  officer,  with  the  effect  to  save 
the  statute  of  limitations  or  otherwise  to  effect  actual  com- 
mencement of  the  action. 

In  contemplation  of  law  such  an  alteration  by  the  attorney 
is  not  an  amendment,  but  only  a  correction  of  his  draft  of  an 
intended  summons. 

A  process-server,  to  whom  a  summons  has  been  given  for 
service,  has  not  power  thus  to  alter  it ;  ^  but  a  managing  clerk 
has  implied  authority  to  make  any  such  correction  that  his 
principal  might.^ 

2.  Lea/oe.] — After  summons  has  once  been  issued  it  can 
regularly  be  amended  only  by  leave  of  court.'  If  a  defendant 
impeaching  the  validity  of  an  amendment  made  without  leave 
does  not  appear  to  have  been  misled,  but  rests  solely  on  the 
technical  objection,  notwithstanding  having  had  full  notice  of 
all  that  the  process  should  have  expressed,  the  court  may 
properly  allow  amendment  to  be  made  to  meet  a  motion 
founded  on  the  lack  of  leave.* 

1  McAdam,  J.,  in  Commissioners  of  Charities,  &c.  v.  Litzen,  N.  T.  Daily 
Beg.,  Sept.  34, 1881  (setting  aside  summons  because  so  altered). 

^  Dictum  in  same  case. 

'  Mapes  ».  Brown,  14  Abl.  N  C,  94;  N.  Y.  Code  Civ.  Pro.,  %  727,  and  p. 
696  of  this  Volume;  McCrane  v.  Moulton,  3  Sandf.,  736  (holding  that  sum- 
mons is  not  pleading,  but  when  issued  is  process);  s.  p.,  18  Abb.  Sf.  0.,  199, 
300;  Chase  v.  Dunham,  1  Paige,  573;  Russell ».  Spear,  5  Sow.  Pr.,  143. 

^  Sears  e.  Sears,  9  Giv.  Pro.  S.  (Browne),  433  (allowing  the  correction  of  the 
omission  to  write  on  the  copy  of  a  summons  in  divorce,  statement  that  the  action 
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The  objection  tliat  an  amendment  has  been  made  without 
leave  is  waived  by  not  returning  the  paper  when  served  or 
making  prompt  objection.* 

3.  Power  of  court^ — The  power  of  the  court  in  respect  to 
allowing  amendment  is  as  broad  as  the  requirements  of 
justice;^  and  the  restrictions  imposed  upon  its  exercise  in 
practice  are  chiefly  those  necessary  to  discourage  careless  prac- 
tice, and  prevent  the  useless  vexation  of  defendants.* 

4.  Modell — If  the  defect  is  in  the  original  summons,  that  is 
to  say,  in  the  paper  filed  or  to  be  filed  as  forming  part  of  the 
record,  the  application  should  be  for  leave  to  amend  the 
summons  or  to  file  and  serve  an  amended  summons.  If  the 
defect  be  merely  in  an  incorrect  copy,  delivered  to  the  def end- 
was  for  divorce.  Andrews,  J.,  well  said:  "  Upon  familiar  principles  sections 
733  and  1774  \N.  Y.  Code  Gin.  Pro.'\  must  be  read  together,  and,  if  possible,  ef- 
fect must  be  given  to  all  the  provisions  of  both,  and  it  seems  to  me  that  the  pro- 
vision of  the  latter,  that  judgment  shall  not  be  rendered  unless  the  copy  sum- 
mons served  contains  certain  words  upon  its  face,  is  not  necessarily  inconsistent 
with  those  of  the  former,  which  confer  upon  the  court  a  general  power  to  amend 
process.  Upon  the  evidence  before  me,  I  must  hold  that  the  words '  action  for 
a  divorce '  were  written  upon  the  face  of  the  original  summons  in  this  action, 
and  that,  through  inadvertence,  such  words  did  not  appear  upon  the  face  of 
the  copy  served,  and  that  the  motion  for  leave  to  now  serve  a  copy  containing 
those  words  should  be  granted  on  payment  of  110  costs"). 

1  Mapes  «.  Brown,  14  Ahh.  N.  (7.,  94  (holding  that  retaining  the  amended 
summons  a  week  precluded  objection). 

In  Davenport  ».  Russell,  2  Code  B.,  83  (an  amended  summons  served  with- 
out leave  and  before  answer,  to  cure  an  informality,  was  sustained  where  de- 
fendant was  not  prejudiced). 

^  See  the  statute  of  amendments.  The  New  York  statute  is  iV.  T.  Code 
Civ.  Pro.,  §  731,  &c. 

3  Daniels,  J.,  well  said  in  Getty  v.  Spaulding,  3  Supm.  Ct.  (T.  &  C),  174 
(mem.  s.  c,  1  Hun,  115;  affl'd  in  58  JV.  T.,  636):  "  This  authority  to  supply 
an  omission  in  any  proceeding,  and  to  insert  other  allegations  material  to  the 
cause,  is  as  broad  as  the  nature  of  any  mistake  or  omission  may  require  for 
their  correction.  It  is  qualified  by  no  restriction  beyond  the  requirements  that 
it  must  be  in  furtherance  of  justice,  and  on  such  terms  as  may  be  proper. 
Subject  to  these  considerations,  the  court  is  endowed  with  complete  power  of 
action." 

So  far  as  this  case  holds  that  the  court  have  not  the  same  power  on  the 
trial  as  on  special  motion,  it  is  superseded  by  N.  Y.  Code  Civ.  Pro.,  §  723, 
which  gives  the  power  "  upon  the  trial  or  at  any  other  stage  of  the  action  be- 
fore or  after  judgment." 

In  Boyne  v.  Prentis,  47  Mich.,  134;  s,  c,  10  Northw.  Eep.,  136,  where  two 
writs  of  summons  were  simultaneously  issued  in  the  same  case  by  the  same 
clerk,  tested  in  name  of  different  judges,  Tield,  that  the  plaintiff  in  error,  in 
a  record  that  exhibited  them  only  as  allied  proceedings  in  one  case,  could  not 
claim  that  they  began  two  distinct  suits,  if  only  one  was  practically  instituted. 
And  the  defect  in  procedure  is  within  the  statute  of  amendments. 
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ant  in  attempting  to  make  service  of  a  correct  summons,  the 
application,  if  necessary,  will  be  for  leave  to  serve  a  correct  copy. 
After  judgment,  when  the  purpose  of  the  summons  has 
been  accomplished,  amendments  are  made  directly  by  order 
that  the  summons  be  amended.  Any  amendment  which  is 
made  to  enable  the  summons  to  accomplish  its  purpose,  is  made 
by  granting  leave  to  file  and  serve  an  amended  summons. 

5.  Prompl/ness.] — Delay  to  ask  leave  to  amend  is  not  neces- 
sarily fatal,  but  terms  should  be  imposed  if  necessary  to  prevent 
the  defendant  from  being  prejudiced  by  the  delay.* 

6.  Notice.] — In  theory,  a  defendant  who  has  appeared  is 
entitled  to  notice  of  a  motion  to  amend  the  summons,*  and  a 
defendant  who  has  been  served  and  has  not  appeared  cannot  be 
proceeded  against  by  an  amended  summons  not  served  on  him, 
if  the  object  of  the  amendment  was  to  charge  or  affect  him 
differently  from  the  original  summons. 

In  practice,  the  question  whether  the  amendment  is  one 
that  can  affect  any  substantial  right,  is  considered ;  and  an 
amendment  allowed  without  notice  cannot  generally  be  im- 
peached by  one  who  was  not  actually  or  presumptively  preju- 
diced by  not  having  notice.*  Hence  formal  amendments,  not 
affecting  the  sufficiency  or  effect  of  the  summons  or  process,  as 
against  a  given  party,  are  often  allowed  without  notice  to  such 
party. 

7.  What  defects  amendaMe. — In  general.'] — The  omission  to 
name  any  court  in  the  summons  is  fatal  to  a  judgment  founded 
upon  the  service  of  it^  (unless  it  can  be  supplied  by  reference 
to  the  complaint  duly  served,  so  that  defendant  cannot  complain 

•  McElwain  ».  Corning,  13  Abb.  Pr.,  16.  Here  defendants  tieing  sued  as 
administrators,  had  paid  over  the  greater  part  of  the  moneys  of  the  estate, 
supposing  the  claim  barred  by  statute,  plaintiff  was  required,  as  a  condition 
of  leave  to  amend  summons  after  two  years  delay  to  serve  complaint,  to  stip- 
ulate not  to  collect  in  the  action  more  than  remained  In  their  hands. 

5  Hewitt  «.  Howell,  8  Mow.  Pr.,  346,  347,  dictum. 

5  See  paragraphs  8  and  10  {below). 

■•  Ward  v.  Stringham,  1  Code  jB.,  118  (leave  to  insert  name  of  court  omitted 
in  both  summons  and  complaint  denied). 

James  v.  Kirkpatrick,  5  How.  Pr.,  241  (motion  to  set  asiAe  judgment  for  ir- 
regularity  granted,  with  leave  to  amend  summons  and  seive  complaint  anew). 
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of  being  misled  *) ;  and  amendment,  if  allowable  at  all,  must  be 
by  serving  an  amended  summons.*  A  mere  omission  to  name 
the  county  of  trial  when  the  court  is  named,  is  amendable.^ 
Amendment  in  names  of  parties  is  considered  in  detail  below. 
Errors  in  omitting  to  state  the  place  of  filing  in  the  com- 
plaint, or  in  referring  to  the  summons  as  annexed  when  it  is 
not,*  or  in  respect  to  the  time  to  answer,'  the  amount  demand- 
ed,^ the  name  of  attorney  subscribed,''  &c.,  are  also  amendable. 

8.  Practice.'] — The  application  is  made  to  the  court,  not  to 
a  judge,  and  on  affidavit  and  on  the  original  summons,  usually 
including  also  the  subsequent  proceedings,  if  any,  especially  if 
desired  to  amend  them.  The  moving  papers  are  entitled  in  the 
cause,*  even  though  a  party  named  in  the  title  be  dead,  in  which 
case  the  effect  of  the  order  amending  initiates  the  change  of 
title  in  subsequent  proceedings, 

A  motion  to  set  aside  a  summons  may  be  met  by  a  counter- 
motion  to  amend  it,  or  for  leave,  nunc  pro  tunc,  so  as  to  sustain 
an  amended  summons  served  without  leave,  and  such  relief  may 
be  granted  without  a  cross-motion,  on  the  hearing  of  a  motion 
to  set  aside,  if  the  facts  are  all  before  the  court,  and  defendant 
is  not  prejudiced  by  having  no  notice  of  the  request  for  leave 
to  amend. 

II.    AMENDING,    &c.,    IN    RESPECT    TO    PARTIES. 
9.  Power  of  the  court.'] — The  power  of  chancery  to  bring 

'  "Walker  ».  Hubbard,  4  How.  JPr.,  154  (motion  to  set  aside  summons  grant- 
ed, with  leave  to  amend,  where  title  of  cause  in  complaint  sufficiently  named 
the  court). 

'  James  v.  Kirkpatrick,  5  How.  Pr.,  241. 

"  Wallace  v.  Dimmick,  24  Hun,  635. 

*  Foster  «.  Wood,  1  Abb.  Pr.,  N.  8.,  150;  s.  c,  30  How.  Pr.,  284;  Keeler  v. 
Belts,  3  Code  P.,  183. 

"  Where  the  summons  erroneously  specifies  the  time  within  which  an  an- 
swer must  be  served,  the  error  is  not  jurisdictional,  but  a  mere  irregularity, 
and  amendable.     Gribbon  v.  Freel,  If.  T.  Daily  Beg.,  Oct.  4,  1882. 

6  Deane  ii.  O'Brien,  13  Abb.  Pr.,  11. 

'  Weare  v.  Slocum,  1  Code  B.,  105;  b.  c,  as  Weir  ».  Slocum,  3  How.  Pr., 
397 ;  Sluyter  «.  Smith,  2  Bom.,  673. 

So  also  of  clerk's  signature.  Austin  v.  Lamar  Fire  Ins.  Co.,  108  Mass., 
338. 

"  But  entitling  the  papers  as  a  petition  "  in  the  matter  of,"  &c.,  does  not 
vitiate  if  it  has  not  misled.  Matter  of  Gannon,  N.  Y.  Daily  Beg.,  July  30, 
1886. 
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in  any  persons  necessary  to  a  complete  determination  of  the 
controversy  has  now  been  extended  to  all  actions ;  *  and  the 
power  is  a  part  of  the  general  power  of  amendment  in  fiirther- 
ance  of  justice.^ 

10.  ThepracUce; — leave  and  notice.] — After  an  action  has 
been  once  commenced,  there  can  be  no  change  of  parties  upon 
the  record  without  an  amendment  of  the  summons^  or  a 
supplemental  summons ;  and  either  of  these  require  leave  of 
court.  It  is  the  practice  to  make  amendments,  bringing  in 
merely  formal  parties,  without  notice ;  not  because  in  theory 
notice  is  not  requisite  when  amendment  is  made  after  any 
party  has  appeared,*  but  because,  unless  there  be  substantial 
objection  to  the  amendment,  it  might  be  allowed  i/nstanter  to 
defeat  any  objection  by  a  party  complaining  that  he  did  not 
have  notice.  Where  the  amendment  is  substantial,  either  by 
enlarging  the  cause  of  action  or  relief,  or  bringing  in  new 
interests  to  contest  the  action,  so  that  one  already  a  party 
ought  to  have  a  right  to  challenge  the  proposed  modification 
of  the  controversy,  notice  should  be  required;  and  if  the 
plaintiff  proceeds  without  notice,  a  party  who  has  been  served, 
and  who  is  prejudiced,  should,  on  seasonably  objecting,  have 

'  N.  Y.  Code  Civ.  Pro.,  §  453,  superseding  Code  Pro.,  §  123,  and  applying 
to  the  Supreme  Court,  superior  city  courts,  county  courts,  and  New  York 
City  Court. 

Lewin  D.  Wright,  31  Sun,  337  (granting  motion  to  amend  summons  so  as 
to  name  a  joint  obligor  as  defendant,  ■whose  omission  had  been  held  fatal  on 
demiurer). 

N.  T.  State  Milk  Pan  Asso.  ®.  Eemington  Agricul.  Works,  89  N.  Y.,  33 
(dUclAvm). 

Van  Wyck  v.  Hardy,  4  All.  CI.  App.  Dec.,  496 ;  B.  c,  39  How.  Pr.,  393, 
affi'g  11  Ail).  Pr.,  473  (partition). 

2  Getty  «.  Spaulding,  3  Supm.  Ct.  (T.  &  C),  174;  mem.  b.  c,  1  Sun,  115; 
affi'd  in  58  JY.  Y.,  636.  It  was  here  held  that  the  court  have  power  to  allow 
an  entire  recasting  of  the  complaint  and  demand  of  relief,  so  long  as  the 
cause  of  action  is  substantially  the  same.  In  this  case  the  leave  included  the 
dropping  of  part  of  the  plaintiffs,  and  the  adding  of  new  defendants;  and 
this,  it  was  held,  might  be  done  even  after  a  new  trial  ordered  upon  reversal 
of  a  judgment  on  the  original  complaint. 

Tiiis  doctrine  is  subject  to  the  caution  that  the  theory  of  the  case  on  which 
the  bringing  in  is  held  proper,  must  be  one  not  inconsistent  with  the  law  of  the 
case  as  laid  down  on  the  appeal.    Clark  b.  Mackin,  34  Sun,  345. 

8  FoUower  «.  Laughlin,  13  Ahh.  Pr.,  105. 

*  See  paragraph  6,  page  694  (above\,  Thayer  v.  Mead,  3  Code  B.,  18. 

Where  a  party  defendant  has  appeared  in  an  action,  he  is  entitled  to  notice 
of  an  application  for  an  amendment  by  adding  a  new  party.  Kneeland  v 
Martin,  2  Month.  L.  Bui,  56. 


JURISDICTION.— VI.    AMENDING    SUMMONS.  697 

the  same  opportunity  to  be  heard  that  he  would  have  had,  if 
notice  had  been  given. 

11.  Changing  names.] — Although  the  practice  in  New  York 
does  not  permit  striking  out  the  original  party,  either  plaintiff* 
or  defendant,*  and  substituting  in  his  place  one  who  ought  to 
have  been  originally  named  instead  (at  least  after  the  defendant 
originally  named  has  been  served),  plaintiff  can  always  correct 
the  name  or  the  designation  of  a  party,  either  plaintiff'^  or 
defendant,*  provided  the  person  intended  is  not  changed.  In 
the  application  of  this  proviso  close  distinctions  are  involved. 

12.  —  corporations,  c6o.] — A  corporation  is  for  this  purpose 
regarded  as  a  distinct  person  from  its  members  and  officers.^ 
Hence  the  summons  and  complaint  in  an  action  against  a 
corporation,  having  been  served  on  the  corporation  by  delivery 
to  a  proper  oflBcer,  cannot  be  amended  by  substituting  the 
name  of  such  officer  as  an  individual  defendant  in  the  place  of 
the  corporation ;  and  upon  the  same  principle  a  summons 
naming  defendants  by  their  proper  names  and  as  trustees  of  a 
designated  school  district,  does  not  bring  the  corporation  into 
court,  and  cannot,  after  service  on  some  of  the  persons  named, 
be  amended  into  an  action  against  the  corporation  in  their'stead  :* 
nor  can   an  action  commenced  against  the  city  corporation 

>  Davis  V.  Mayor,  &c.,  of  N.  Y.,UN'.  Y.,  506. 

^  N.  Y.  State  Monitor  Milk-Pan  Assoc,  v.  Remington  Aariciiltural  Works, 
89  iV.  T.,22. 

The  EngUsh  practice  and  that  in  some  of  the  States  is  more  liberal  in  this 
respect. 

'  Bank  of  Havana  v.  Magee,  30  N.  T.,  355;  s.  c,  7  Abb.  Pr.,  134,  allowing 
one  who  sued  as  a  corporation,  instead  of  as  an  individual  banker,  to  amend. 

Barmon  ®.  Clippert,  58  Mich.,  377;  s.  c,  35  Northwestern  Sep..  371  (substi- 
tuting Hannah  for  John  was  allowed  at  trial.  _  Not  having  been  actually  made, 
and  the  judgment  having  repeated  the  mistake,  evidence  of  the  leave  to 
amend  was  held  receivable  in  a  collateral  action  in  which  the  judgment  was 
in  evidence). 

^  See  authorities  below. 

'  N.  Y.  State  Monitor  Milk-Pan  Assoc,  d.  Remington  Agricultural  Works 
{above);  Newton  v.  Milleville  Manuf.  Co.,  17  Abb.  Pr.,  318,  n. 

«  Bassett  v.  Fish,  75  N.  Y.,  303,  rev'g  13  Hun,  309. 

But  compare  Pomroy  v.  Sparry,  16  Sow.  Pr.,  311,  where  it  was  held  that 
the  individual  names  of  the  plaintiiOfs  might  be  struck  out  at  the  trial,  leaving 
the  designation  of  the  board  as  to  plaintiff's  name.  This  case  is  said,  in 
Commissioners  of  Excise  v,  Purdy,  13  Abb.  Pr.,  434,  439,  to  be  of  doubtful 
authority. 
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be  transformed  into  one  against  the  coterminous  county ;'  for  in 
all  these  cases  the  person  sued  originallj  is  a  di£Eerent  one,  in 
contemplation  of  law,  from  the  person  proposed  to  be  substi- 
tuted. 

But  where  the  allegation  of  incorporation  is  a  mistake,  and 
the  apparent  corporate  name  under  which  the  persons  acting 
under  it  were  doing  business,  is  in  legal  eJffect  merely  a 
partnership  name,  or  a  designation  of  one  whose  rights  are 
held  as  an  individual,^  the  question  is  merely  one  of  misnomer, 
and  the  summons  having  been  served  on  the  right  person,  the 
name  by  which  he  was  designated  may  be  amended  when  tlie 
error  appears  on  a  motion  or  on  the  trial ;  and  if  the  error  is 
excused  and  the  defendant  has  not  been  prejudiced,  amend- 
ment may  be  made  without  imposing  terms,^  and  ought  to  be 
without  imposing  terms  if  the  error  resulted  from  defendant's 
misleading  use  of  such  designation. 

13.  —  representaU've  names.] — Where  the  right  person  has 
been  named,  error  in  naming  him  in  a  representative  capacity 
and  asking  judgment  accordingly,  instead  of  individually,  is 
amendable  by  striking  out  the  words  relating  to  the  represen- 
tative capacity  and  estate.^ 

Conversely,  error  in  naming  him  individually  is  amendable 
by  naming  him  as  representative.' 

■  Supervisors  of  N.  Y.  v.  Miller,  4  Sun,  71  (holding  the  substitution  of  the 
Mayor,  &c.,  of  the  city  as  sole  plaintiffs,  in  place  of  the  Board  of  Supervisors 
of  the  county,  imauthorized). 

2  Bank  of  Havana  v.  Magee,  20  N.  T.,  355;  s.  c,  7  Abl.  Pr.,  134;  Skoog  «. 
N.  T.  Novelty  Co.,  4  Giv.  Pro.  B.  {Browne),  144;  Butler  Hard  Eubber  Co. 
«.  Solomon  Toube  Co.,  M.  Y.  Daily  Beg.,  Jan.  7,  1884. 

'  Bank  of  Havana  v.  Magee  (above). 

«  Tighe  V.  Pope,  16  Sun,  180,  changing  action  against  administratrix  into 
an  action  against  her  personally.  Motion  before  trial  vras  denied,  and  on  ap- 
peal this  was  held  error. 

The  contrary  was  held  in  Phillips  e.  Melville,  10  Sun,  211,  where,  how- 
ever, the  amentaient  was  allowed  at  the  trial,  and  the  reversal  was  put  upon 
the  ground  that  the  case  presented  a  failure  of  proof,  and  not  a  variance,  and 
the  change  was  one  that  could  not  be  made  at  the  trial. 

5  See  Haddow  ».  Lundy,  59  W.  T.,  320,  aflBrming  3  Sujm.  Ct.  (T.  &  C), 
777,  where  an  action  commenced  in  the  individual  right  was  changed,  on 
plaintifE's  subsequently  acquiring  a  representative  character,  to  an  action 
in  that  character,  the  new  right  having  appeared  by  the  defendant's  supple- 
mental pleading. 

See  further  in  support  of  the  principle  stated  in  the  text,  Stilwell  v  Car- 
penter, 2  Abb.  N.  C,  238. 
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Although  the  statute  is  permissive,  the  question  is  not 
wholly  discretionary  with  the  court  at  special  term,  but  there 
is  doubtless  power  to  refuse  leave  to  amend  and  put  the  party 
to  a  new  action. 

li.  Originally  omitted  pariy.']—^'hQT:e  plaintiff  seeks  to 
bring  in  a  third  person  as  an  additional  defendant,  entirely  on 
the  ground  that  he  ought  to  have  been  a  defendant  originally, 
on  the  facts  existing  at  the  commencement  of  the  action,  it  is 
the  practice  still,  as  before  the  Code,  to  bring  him  in  by 
amended  summons.  It  is  equally  within  the  power  of  the 
court  to  allow  it  to  be  done  by  supplemental  summons.^ 

The  practice  in  chancery  was  to  allow  formal  parties  to  be  add- 
ed by  amendment  without  supplemental  bill,  provided  the  amend- 
ment was  applied  for  before  issue.  After  issue  new  additional  par- 
ties were  brought  in  by  supplemental  bill  (unless  the  object  was 
simply  to  substitute  a  new  party  to  cure  an  abatement,  in  which 
case  a  bill  of  revivor  was  used) ;  but  if  such  new  parties  were 
merely  formal,  the  object  being  merely  to  give  them  notice  of 
the  cause  of  action  originally  alleged,  so  that  they  might  be 
concluded  by  the  decree,  it  was  enough  that  the  supplemental 
bill  was  made  against  them  only  and  served  on  them  only.^ 

"Where  a  third  person  is  to  be  brought  in  by  a  supplemental 
summons  as  an  additional  defendant  to  answer  merely  the 
original  complaint,  the  supplemental  summons  need  only  be 
addressed  to  him  ;  but  if  his  presence  as  a  party  introduces  any 
substantially  new  element  into  the  questions  which  may  be 

'  The  language  of  the  New  York  statute  prescribes  a  supplemental  sum- 
mons. Code  Oiv.  Pro.,  §  453.  The  difference  is  purely  formal,  and  an  objection 
against  either  form  that  the  other  ought  to  have  been  used,  ought  to  be  disre- 
garded or  met  by  amendment  instanter.  The  object  of  prescribing  supple- 
mental summons  appears  to  have  been  to  make  it  clear  that  the  new  defendant 
only  need  be  served.  There  are  cases,  however,  where  an  addition  to  the  par- 
ties to  the  controversy  ought  to  be  notified  to  other  defendants,  and  this  is  per- 
haps the  reason  why  amendment  is  pursued  rather  than  the  simpler  form  of 
supplemental  summons. 

"Where  a  summons  and  complaint  in  foreclosure  were  amended  by  striking 
out  a  defendant  and  adding  others,  but  the  allegations  of  the  complaint  were 
unchanged,  held,  that  neither  the  order  amending  nor  the  amended  complaint 
need  be  served  on  the  defendants  who  had  appeared.  Weil  v.  Martin,  34 
Eun,  645 ;  s.  c,  1  Civ.  Pro.  B.,  133. 

2  Ensworth  v.  Lambert,  4  Johns.  Oh.,  605,  and  cases  cited.  In  this  case  the 
objection  was  raised  after  hearing  and  report,  but  by  a  defendant  who  had  not 
answered. 
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litigated  in  the  cause,  the  court  on  giving  leave  may  well 
require  notice  of  the  order  to  be  given  to  the  defendants 
affected. 

15.  One  becoming  proper  party  pending  the  action.'] — The 
rules  as  to  bringing  in  those  who  would  not  originally  have  been 
proper  parties,  but  have  become  such  by  events  occurring 
pending  the  action,  are  different.  A  party  coming  in  merely  as 
the  successor  of  one  previously  a  party  may  be  brought  in  on 
motion,  and  the  forms  for  cases  of  this  class,  as  well  as  for  all 
cases  where  an  originally  proper  party  comes  in  on  his  own 
application,  are  given  in  the  chapter  on  Paeties.  A  party 
coming  in  by  virtue  of  a  new  right  or  liability  originating  since 
the  action  commenced,  is  brought  in  by  supplemental  pleading, 
the  forms  for  which  are  given  in  the  chapter  on  Pleading. 

16.  Effect  of  Iringing  in.] — A  party  defendant  brought  in 
by  amendment,  unless  he  comes  in  merely  as  successor  in 
interest  of  one  who  was  previously  a  party,  is  deemed  a  party 
only  from  the  time  of  service  upon  him  or  appearance,  so  that 
such  amendment  does  not  save  the  Statute  of  Limitations  if  it 
had  already  run  in  his  favor.* 

Nor  has  he  usually  a  right  to  appeal  from  the  order  allowing 
the  amendment." 

III.    AMENDMENTS    AS    TO    SERVICE. 

17.  Defects  in  service.] — Defects  in  the  service  of  summons, 
if  not  cured  by  general  appearance,  must  be  cured  by  a  fresh 
service. 

This  rule  applies  to  defects  in  the  application  or  order  for 
leave  to  make  substituted  service  or  service  by  publication  or 
mailing.  The  facts  required  to  be  shown  upon  such  applica- 
tion and  the  substantial  requisites  of  the  order  are  jurisdiction- 

'  Shaw  ».  Cock,  78  F.  T.,  194. 

=  Grant  ».  Hubbell,  84  Super.  Ct.  (J.  &  8.),  224.  The  true  ground  of  this 
rule  is  not  that  he  cannot  appeal  from  any  order  made  before  he  was  brought 
in  (for  a  defendant  cannot  justly  be  thus  brought  in  under  an  order  and  fore- 
closed of  a  right  to  be  heard,  unless  he  comes  in  merely  as  a  representative  of 
a  party  who  has  had  his  day  in  court),  but  because  leave  to  bring  him  in  is 
only  in  the  nature  of  leave  to  sue  him. 
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al.  The  general  opinion  is  that  any  substantial  defects  in  the 
affidavits,  or  in  the  order,  or  the  compliance  with  it,  are  fatal  to 
the  service ;  ^  and  that  a  failure  to  allege  a  necessary  fact  is  not 
met  by  showing  in  support  of  the  service  that  it  existed,  and 
defendant  was  not  prejudiced.' 
» 

18.  — ■  in  copy  served."] — Where  the  original  summons  was 
correct,  and  the  error  was  in  serving  an  inaccurate  copy,  it  is 
enough  to  ask  leave  to  serve  correct  copy.  An  omission  of 
non-essential  words  in  the  copy  served  cannot  vitiate.* 

19.  —  in  proof  of 'service.] — Defects  in  proof  that  service 
of  summons  was  made,  are  amendable  by  leave  of  court  at  any 
time,  on  supplying  proper  proof.* 


Form  No.  378. 
Stipulation  consenting  to  change  of  parties. 

[Title  of  court  omd  cause.] 

It  is  hereby  stipulated  that  the  summons  and  all  other 
proceedings  in  this  action  be  amended  by  substituting  W.  X.  in 
place  of  Y.  Z.  as  defendant.     [We  hereby  appear  for  W.  X. 

'  Kendall  e.  Washburn,  14  Sow.  Pr.,  380  (holding  failure  to  comply  with 
order  that  complaint  be  filed,  not  curable). 

^  There  is  much  to  be  said,  however,  in  favor  of  the  more  liberal  rule  that 
in  a  court  of  general  jurisdiction,  if  the  proper  order  was  made  in  a  case 
where  plaintiff  was  entitled  to  it,  a  defect  in  papers  not  served  nor  required 
to  be  served,  and  which  therefore  could  not  have  misled  defendant,  may  be 
cured  by  amendment.  The  contrary  rule  enables  an  absentee  served  by 
publication  in  a  proper  case,  to  defeat  a  just  judgment  on  the  mere  ground 
that  though  he  had  all  the  notice  he  was  entitled  to,  his  absence,  though  ad- 
mitted, was  not  then  adequately  proven. 

Amendments  have  been  sometimes  allowed.  See  Pierce  v.  Butters,  21 
Kans.,  124  (failure  to  show  non-residence.  &c.). 

Mojarrieta  ■».  Saenz,  80  N.  T.,  5.53,  allowed  amendment  of  the  order,  by 
striking  out  surplusage  of  title,  which,  if  allowed  to  stand,  would  render  it 
void. 

Von  Rhade  v.  Von  Rhade,  2  Supm.  Ct.  (T.  &  C),  491,  disregarded  the 
fact  that  the  address  used  in  mailing  was  more  specific  than  that  used  in  the 
order. 

For  some  other  cases  see  notes  in  previous  parts  of  this  chapter. 

'  Van  Wyck  ■».  Hardy,  4  Abb.  Ct.  App.  Bee.,  496  (case  of  omission  from 
copy  served  by  publication). 

<  Robertson  v.  Robertson,  9  Daly,  44,  50  (divorce);  Pierce  ®.  Butters,  21 
Kans.,  124  (affidavit  of  proper  publication  allowed  to  be  supplied). 
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and  admit  that  he  was  the  owner  of  the  vessel  at  the  time  of 
the  transactions  out  of  which  this  action  arises.] 

[Date.]  [Signatwes.] 

Form  No.  379. 

Afladavit  to  obtain  order  amending  as  to  names,   &c.,  in  summons, 
or  in  summons  and  complaint. 

[Title  of  court  and  action.] 
[  Venue.] 

A.  T.,  being  duly  swom,  says : 

I.  That  he  is  [attorney  for — or,  managing  clerk  of  the 
attorney  for]  the  plaintiff  above-named. 

II.  That  this  action  was  commenced  on  the  day  of 

,18  ,  by  [here  state  the  situation  of  the  coAise^for 
imstance  thus:]  the  service  of  summons,  a  copy  whereof  is 
hereto  annexed,  on  defendant  Y.  7i.,  and  that  said  Y.  Z.  is  the 
only  defendant  on  whom  service  has  been  made  [amd  if  he  has 
appeared,  state  the  fact,  and  hy  whom]. 

III.  [  Where  an  unknown  defendant  was  described  or  desig- 
nated Tyy  fictitious  or  mistaken  name]  That  the  deponent  was 
not  acquainted  with  the  real  name  of  the  defendant  designated 
in  the  summons  as  John  Doe,  and  could  not  with  due  diligence 
ascertain  the  same,  until  on  or  about  the  day  of  ,  18  , 
That  said  defendant's  real  name  is  James  Doe,  and  that  he 
resides  at  No.  street,  in  [or  otherwise  according 
to  the  facts]. 

[Or  if  desired  to  si/rike  out  an  unnecessa/ry  or  improper  par- 
ty,^ for  %nstam,ce  thus]  That  the  defendant  named  herein  as  W. 
X.,  died  before  the  commencement  of  this  action,  to  wit,  on  or 
about  the  day  of  ,  18     ,  in  ,  but  tliat 

neither  plaintiff,  nor  his  attorney,  nor  deponent,  became  aware 

'  Such  amendment,  when  not  afEect-         Bartholomae  «.Kaufman,16  Weekly 

ing  a  substantial  right,  is  allowable  at  Big.,  127.     Here  one  of  several  co-de- 

any  stage  even  after  judgment.   Weil  f endants  who  had  been  added  at  the 

B.  Martin,  24  Hun,  645;  6.  c,  1  Civ.  request  of  a  defendant,  was  struck  out 

Fro.  R.   {Browne),   133.    And  even  when  it  appeared  that  he  was  not 

when  affecting  a  substantial  right,  is  chargeable. 

allowable  after  judgment  and  before  Woodruff  v.  Schneider,  65  How. 

new    trial.      Getty    v.  Spaulding,  3  JV.,450.   Here  one  of  two  alleged  con- 

&u,pm.Ct.(T.  &  C),  174;  mem.  s.  c.,1  spirators,  defendants,  was  struck  out 

Hun,  115;  affi'd  in  58  N.  T.,  636.  with  the  fictitious  name  by  which  he 

9  Bemis  «.  Bronson,  1  Code  B.,  37  was  represented,  and  also  the  allega- 

(one  of  several  supposed  joint  debtors  tions  of  conspiracy,  leaving  the  action 

struck  out  where  there  was  no  evi-  to  stand  for  deceit  against  the  other, 
dence  that  he  was  indebted). 
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of  that  fact  until  on  or  about  the  day  of  18 

and  that  neither  the  said  "W".  X.  nor  his  representatives  are 
necessary  parties  to  this  action,  said  W.  X.  having  conveyed  all 
his  interest  in  the  mortgaojed  premises  sought  to  be  foreclosed 
herein  to  the  defendant  Y.  Z.,  and  he  was  only  made  a  party 
because  he  was  claimed  to  be  liable  for  any  deficiency  that  might 
remain  after  foreclosure  and  sale,  and  that,  as  deponent  is 
informed  and  believes,  said  W.  X.  was  a  non-resident  of  this 
State  and  left  no  assets  here,  and  no  letters  testamentary  or  of 
administration  have  been  taken  out  here  on  his  estate  so  far  as 
deponent  can  ascertain ;  and  the  plaintiff  hereby  waives  any 
right  to  judgment  for  deficiency  against  said  W .  X.  or  his 
representatives. 

IV.  {If  appUcation  is  ex  jparte,  add]  That  no  previous 
application  for  leave  thus  to  amend  said  summons  [and  com- 
plaint] has  been  made  herein  [except,  c&c.^]. 

[Jurat.']  [Signature.] 

Form  No.  380. 

Notice  of  motion  for  order  amending  summons,  or  summons  and 

complaint. 

[Title  of  court  and  action.] 

Please  take  notice,  that  upon  the  summons  herein  [naming 
other  papers  to  he  amiended,  if  any,  and  upon  the  affidavit,  a 
copy  of  which  is  herewith  served  upon  you],  application  will  be 
made  to  this  court,  at  a  special  term  thereof,  to  be  held  at  the 
city  hall  [or,  county  court  house],  in  the  [town]  of  ,on 

the  day  of  ,  18      ,  at  the  opening  of  the  court 

[or,  at  o'clock  in  the  noon],  or  as  soon  thereafter  as 

counsel  can  be  heard  [or  if  in  the  fi/rst  district,  where  the 
application  man/  he  made  to  a  judge  instead  of  to  the  court,  may 
say,  to  Hon.  J.  K.,  a  judge  of  the  court,  at  , 

in  ,  on  the  day  of  ?  18     ,  at 

o'clock  in  the  noon]  for  an  order  [state  object  concisely  / 

see  next  Form,  (below)],  or  for  such  other  or  further  relief  as 
may  be  just  ^  [with  costs  of  this  motion  ^]. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  [moving  party]. 

[Address]  To  , 

Attorney  for  [adverse party], 

•  See  page  148   of  this  Volume,  amendment  of  the  summons  may  be 

paragraph  84,  and  also  page  202.  allowed.    Walkenshaw  «.  Perzel,  32 

'  Under    the    general    prayer  for  Bow.  Pr.,  310;  s.  c,  7  BoM.,  606. 
other  relief,  in  a  notice  of  such  a  mo-         ^  This  clause  will  usually,  if  not 

tion  to  bring  in  parties,  the  necessary  always,  be  omitted. 
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Form  No.  381. 

Order  amending  summons, -or  summons  and  complaint,  as  to  names, 

&c. 

At  a  Special  Term^  [c&c,  as  m  Form 
No.  74,^.  283]. 
\Title  of  action^ 

On  reading  and  filing  the  affidavit  of  A.  T.,  verified  the 
day  of  )  1 8     ,  and  on  the  snmnions  {amd  mention  other 

papers,  if  any,  to  le  amended'\,  and  [if  there  was  no  appea/r- 
ance  on  the  motion,  after  notice']  on  reading  and  filing  proof  of 
due  notice  of  this  motion  to  the  defendant  Y.  Z.,  and,  on 
motion  of  A.  T.,  attorney  for  plaintiff,  and  no  one  appearing 
[or,  after  hearing  Z.  T.,  attorney]  for  defendant,  in  opposition, 

Oedeeed,  that  the  summons  [and  complaint,  and  any  other 
papers  of  which  amendment  is  desired]  herein  be  and  the  same 
hereby  are  amended  by  striking  therefrom  the  name  of  W.  X. 
as  a  defendant  herein,  without  prejudice  to  the  proceedings 
already  had. 

[Or  if  the  object  ie  to  correct  the  na/me  or  description  of  a 
party,  thus]  by  striking  from  the  summons  [am,d  other  papers 
if  necessary]  the  words  "John  Doe"  [or,  the  words  "the 
heirs  of  John  Doe  "]  used  therein  to  designate  a  party  defendant 
herein,  and  inserting  in  lieu  thereof  the  correct  name  of  said 
party,  to  wit,  John  Doe,  without  prejudice  to  the  proceedings 
already  had,  and  that  all  subsequent  proceedings  be  taken 
under  said  correct  name. 

[Or  where  leave  to  serve  an  a/mended  sum^mons  is  desired] 
giving  plaintiff  leave  to  file  and  serve  an  amended  summons 
[and  complaint],  omitting  the  above-named  W.  X.  as  a  defend- 
ant herein,  and  substituting  therefor  U.  V.,  and  adding  also  S. 
T.  as  a  party  defendant  herein  [or  as  above]. 

[Or  where  unknown  parties  are  to  be  brought  in]  that  said 
summons  [and  complaint]  be  amended  by  inserting  therein  in 
the  title  [and  in  paragraph  of  the  complaint]  the  following 
clause :  And  each  and  every  other  person,  heir  at  law  of  G. 
C.  or  S.  D.,  deceased,  or  who  may  be  otherwise  interested 
in  the  premises  covered  by  the  mortgage,  to  foreclose  which 
this  action  is  brought,  such  other  persons  being  now  unknown  to 
the  plaintiff  [without  prejudice  to  the  proceedings  already  had], 

[  Where  pleadings  are  to  stamd,  may  say :]  And  that  the 
complaint  already  served  stand  as  the  complaint  in  the  action  as 

'  A  referee  may  make  the  order  in         In  either  case  the  special  term  cap- 
a  case  pending  before  him.    Peyser    tion  will  be  omitted, 
c.  Wendt,  87  N.  T.,  323.    In  the  first 
district  a  judge's  order  is  valid. 
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60  amended ;  and  the  answer  of  T.  Z.,  already  served,  stand  as  his 
answer  in  the  action  as  so  amended,  in  the  same  manner  as  though 
said  U.  V.  had  been  served  with  the  amended  summons  and 
had  duly  verified  the  said  answer ;  and  that  the  action  proceed 
as  though  said  U.  V.  had  been  originally  named  as  a  defendant 
in  the  summons.^ 

[If  amendment  of  complaint  is  desired]  That  said  com- 
plaint be  also  amended  by  striking  out  the  words  [quoting 
therrb]  in  paragraph  \pr  otherwise  indicating  them,  but  not 
iy  folio  numbers]. 

\If  a  substantial  amendmient,  it  is  well  to  add  directions  to 
clerk,  as  in  Form  JSfo.  23,  jp.  60  of  this  Volume.] 

[Add  terms,  if  any  imposed,  for  instance]  without  costs 
[or,  upon  payment  to  Y.  Z.  of  costs  of  the  action  up  to  this 
time — or,  upon  payment  to  Y.  Z.  of  costs  up  to  date  of  issue, 
and  ten  dollars  costs  of  motion*]. 

Enter.     [Signature  of  judge  by  initials  of  name  and.  title.] 

Form  No.  382. 

Affidavit  to  obtain  order  amending  summons  and  complaint  by  in- 
serting name  of  defendant  who  should  have  been  originally 
made  a  party. 

[Title  of  court  and  action.], 

[  Venue.] 

A.  T.,  being  duly  sworn,  says : 

I.  [As  in  Farm  No.  379.] 

II.  That  this  is  an  action  for  partition,  and  that  E.  L.  B. 
and  his  wife  were  made  defendants  in  the  belief  that  said  B. 
owned  an  interest  in  the  fee  [and  state  condition  of  cause]. 

III.  That,  after  serving  said  B.,  deponent  ascertained  that  B. 

'  An  order  allowing  new  parties  to  should  usually  be  allowed  without 
be  brought  ia  may  provide  for  the  costs  (Bank  of  Havana  v.  Magee,  20 
amendment  of  summons  and  com-  N.  71,355),  unless  it  be  costs  of  motion, 
plaint,  service  of  summons  upon  the  Compelling  plaintiff  to  pay  costs 
new  parties,  and  service  of  amended  up  to  the  time  of  the  order,  as  a  con- 
complaint  upon  parties  already  in,  dition  of  allowing  him  to  bring  in  a 
specifying  in  detail  the  proper  pro-  new  defendant,  Tield  erroneous  as  to 
ceedings  to  pursue;  or  the  order  may  those  defendants  that  had  not  de- 
simply  allow  them  to  be  brought  in,  murred,  on  the  ground  of  the  omission 
and  the  necessary  amendments  to  be  of  such  party,  in  a  case  where  the  de- 
made  to  the  summons  and  complaint,  murrer  of  the  only  defendant  that  did 
leaving  plaintiff  to  thereafter  conduct  demur  on  that  ground  was  overruled, 
his  proceeding  regularly,  at  his  own  and  where  it  also  appeared  that  the  is- 
peril.  Walkenshaw  -e.  Perzel,  33  Kow.  sues  in  the  action  were  not  changed  by 
Pr.,  310;  s.  c,  7  Sobt,  606.  the  addition  of  the  new  party.    Hand 

'  A   merely    formal    amendment  t.  Burrows,  15  Run,  481. 

Vol.  I.— 43 
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had  conveyed  his  intercBt  to  E.  G.  "W.  in  ,  18     , 

in  trust  for  himself  and  others,  and  deponent  has  since  learned 
that  one  C.  E.  F.  pretends  to  have  a  grant  of  the  fee,  and 
deponent  [is  advised  and']  believes  that  it  is  necessary  to  make 
W.  and  his  vrife  defendants  herein. 

lY.  \If  wpplioation  is  ex  parte,  add']  That  no  previous 
application  has  been  made  herein  [except,  <&c?]. 

[Jurat.]  [Signature.] 

[Order  manj  le  adapted  from  Form  No.  381. J 

Form   No.  383. 

Order  giving  leave  to  issue  supplemental  summons,  with  leave  also 
to  amend  summons  and  complaint.  ^ 

[Caption  and  recitals.     See  Form  No.  381  [above)!] 

Ordered,  that  J.  L.  be  brought  in  as  a  party  defendant  to 
this  action,  and  that  a  supplemental  summons  issue  directed  to 
said  J.  L.,  and  that  this  action  be  discontinued  as  to  the  defend- 
ant L.  r.  A.,  without  costs  to  said  defendant  or  to  plaintiff, 
and  that  the  name  of  said  L.  P.  A.  be  omitted  from  the  titleof 
said  action  in  the  amended  summons  and  complaint  and  notice 
of  pendency  of  action,  and  that  the  complaint  and  notice  of 
pendency  of  action  herein  be  amended  by  including  as  defend- 
ant in  the  title  of  said  action  the  name  of  the  said  J.  L.,  and 
that  said  complaint  be  also  amended  by  striking  out  the  words 
[quoting  or  indicating  any  clause  to  he  struck  out^]. 
Enter.  [Signature  hy  initials  of  nanne  and  title  of  presiding 
judge.] 

Form  No.  384. 

Supplemental  summons.' 

[Name  of  the  court ;  and,  if  in  the  Supreme  Court,  the  name 
of  the  county.] 

[Names  of  all  the]  plaintiffs, 
against 
[Nam£s  of  all  the]  defendants  [in- 
cluding those  to  he  hr ought  in]. 


To  [here  name  only  the  new  defendant  to  he  hrought  in] 

•  Appropriate  If  the  affidavit  is  by  ^  For  other  Forms,  see  Chapter  on 

the  client.  Pleading. 

=  See  page  148  of  this  Volume,  *  See  paragraph  80  on  page  148. 

paragraph  fi3,  and  page  203.  '  For  notes  on  the  requisites  of  sup- 


JURISDICTION.— VI.  SUPPLEMENTAL  SUMMONS.  707 

above-named.      [Or,  To  the  defendants  above-named,  except 
Y.  Z.]  ^ 

You  are  hereby  summoned  to  answer  the  complaint  *  [<w,  the 
complaint  and  the  supplemental  complaint — or,  the  amended 
and  supplemental  complaint]  in  this  action,  and  to  serve  a  copy 
of  your  answer  on  the  plaintiff's  attorney  [or  if  he  cuppear  m 
person,  on  the  plaintiff],  within  twenty  days  after  the  service 
of  this  summons,  exclusive  of  the  day  of  service ;  and,  in  case 
of  your  failure  to  appear  or  answer,  judgment  will  be  taken 
against  you  by  default,  for  the  relief  demanded  in  the  com- 
plaint. 

[Date.]  [Signature  and  address  of], 

Attorney  for  plaintiff  [or. 
Plaintiff  in  person]. 

plemental  summons,  in  common  mth         •  Upon  a  supplementary   biU  in 

the  primary  summons,  see  pp.  617-619  ehaneery,  a  subpoena  is  not  required 

of  this  Volume.    The  mode  of  service  unless  new  parties  are  made.  Shaw». 

is  the  same  as  in  case  of  the  primary  BiU,  95  U.  &,  10. 
summons. 
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AETICLE    V^II. 
Kemoval  of  Cause  bt  Plaintiff. 
1.  Power  of  the  court.  2.  Practice. 

1.  Power  of  the  court.l — The  removal  of  a  cause  before 
trial  from  one  court  to  another,  authorized  by  several  statutes 
(as  distinguished  from  a  mere  change  of  place  of  trial),  is  not 
always  confined  to  removal  at  the  instance  of  a  defendant.  The 
plaintiff  may  often  remove  his  own  cause  ;  and  the  fact  that  by 
bringing  his  action  he  selected  the  tribunal  from  which  he  seeks 
to  remove  it,  does  not  bar  him  from  removal  if  the  statute  be 
broad  enough  to  apply,  and  a  proper  case  is  made. 

2.  Practice.] — The  practice  will  be  most  conveniently  seen 
by  reference  to  the  forms  in  the  next  chapter,  adapted  to  the 
more  common  case  of  removal  at  the  instance  of  a  defendant. 


CHAPTER    V. 

DEFENDANT'S  PROCEEDINGS    TOUCHING    JURISDICTION. 

Akticlb  I. — Appeaeaitce. 

11. — Setting  aside  Summons,  &c. 
III.— Removal  of  Cause  from  one  State  Court  to  another. 
IV. — Remotal  to  U.  S.  Circuit  Court. 

V. — Enjoining  Prosecution. 
VI. — Prohibition. 

AETICLE  I. 

Appeaeance. 


1.  The  right  to  appear. 

2.  —  exception  in  case  of  executors  and 

administrators. 

3.  What  may  be  done  before  appear- 

ance. 

4.  Power  of  the  court  as  to  appearance. 
6.  Fcirmal  appearance. 

6.  Voluntary  appearance  as  giving  ju- 

risdiction. 

7.  —  informal. 

8.  Special  appearance. 

9.  —  extension  or  stay  pending  it. 

FOEMS. 

(385.)  Notice  of  appearance  by  attor- 
ney. 

(386.) ,  and  waiver  of  notice, 

Ac,  in  foreclosure. 


(387.) in  person. 

(388.)  Order  to  show  cause  why  time 
to  appear  and  plead  should 
not  be  extended  until  after 
determination  of  appeal  in- 
volving jurisdictional  ques- 
tion. 

(889.)  Order  extending  time  to  appear 
and  plead,  pending  appeal 
as  to  jurisdiction. 

(390.)  Notice  of  special  appearance. 

(391.)  Another  form ;  appearance  for 
the  purposes  of  motion  and 
adjournment,  saving  all  ob- 
jections. 

(392.)  Order  to  show  cause  why  de- 
fendant may  not  withdraw 
appearance. 


1.  The  right  to  wppear.'] — A  defendant  named  as  such  on 
the  record,  has  a  right  to  appear,  whether  he  has  been  served  or 
not,  provided  only  the  action  has  been  actually  commenced.* 

2.  —  exception'  in  case  of  executors  and  administrators.] — ■ 


"  There  are  some  early  authorities  under  the  Code  to  the  contrary,  which 
are  clearly  unsound.  It  cannot  be  that  a  plaintiff  has  a  right  to  use  the  pro- 
cess of  the  coui't  to  institute  an  action  and  keep  it  hanging  over  a  defendant 
n[ierely  because  he  chooses  to  delay  serving  him  after  commencing  the  action 
as  against  others,  or  fastening  a  lien  on  the  property  of  the  defendant.  The 
practice  now  is  that  stated  in  the  text. 

[709] 
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The  New  York  statute*  provides  that  the  first  of  several 
executors  or  administrators  who  is  served  with  process  or 
appears,  must  answer,  and  separate  answers  cannot  be  allowed 
without  leave  of  court. 

3.  What  may  he  done  before  o/ppea/rance.] — A  defendant  may 
take  an  exjpa/rte  order — such  as  an  extension  of  time  to  answer 
— before  he  has  served  notice  of  appearance,  provided  he  serves 
notice  of  appearance  with  the  order,  or  before  otherwise  taking 
the  benefit  of  it,  or  provided  the  order  is  one  purely  incidental 
to  and  served  with  a  special  appearance  for  the  purpose  of 
objecting  to  the  jurisdiction.' 

4.  Power  of  the  court  as  to  (appearance.] — The  court  have 
the  same  power  in  respect  to  voluntary  appearances  that  they 
have  in  respect  to  other  steps  in  the  action  generally.  They 
may  extend  the  time  to  appear,^  though  this  is  only  to  be  done 
for  good  cause,  as  for  instance  pending  a  contest  as  to  the 
jurisdiction.  And  they  may  strike  out  an  unauthorized  *  or  an 
illusory  or  false'  appearance. 

So  the  court  may  relieve  a  defendant  on  whose  behalf  ap- 
pearance has  been  made  under  mistake  on  the  same  principles 
on  which  they  may  relieve  from  a  stipulation  or  admission.* 

5.  Formal  appearance.} — To  secure  the  clear  right  to  notice 
of  proceedings  in  the  cause,  the  better  practice  is  to  serve  a 

1  N.  7.  Gocle  Cw.  Pro.,  §  1817,  superseding  2  B.  8.,  448,  §  5.  See  also  Bai- 
ters V.  Pruyn,  15  Ahl.  Pr.,  224. 

=  Krause  v.  Averill,  4  Civ.  Pro.  P.,  410.  Held,  further,  that  the  omission  to 
serve  a  formal  notice  of  appearance,  with  an  extension  of  time  to  answer,  did 
not  render  the  extension  void,  but  only  voidable.  This  case  is  not  necessarily 
inconsistent  with  those  it  criticises,  for  they  hold  only  that  if  defendant  would 
entitle  himself  to  notice  of  proceedings  he  must  formally  appear.  This  case 
holds  that  if  he  would  effectually  stay  plaintiff's  proceedings  it  is  not  abso- 
lutely essential  formally  to  appear,  but  an  order  obtained  before  appearance 
and  served  with  the  name  and  address  of  attorney,  is,  at  most,  voidable. 

'  JV.  T.  Code  Civ.  Pro.,  %  781,  allowing  the  court,  or  a  judge  authorized  to 
make  an  order  in  the  action,  to  enlarge  time.  See  Esrtensions  of  Time,  p.  81 
of  this  Volume. 

*  As  to  effect  of  unauthorized  appearance,  see  75  Am.  Dec,  146. 

»  Edell  V.  Cave,  51  X.  T.  B.,  J!f.  S.,  621;  b.  c,  33  Weekly  Sep.,  208  (CTian. 
IHv.,  1884). 

But  striking  out  an  appearance  already  made  in  a  U.  S.  District  Court, 
■was  held  to  recall  the  notice  to  the  defendant,  and  make  subsequent  proceed- 
ings against  him  inoperative  in  Windsor  v.  McVeigh,  93  U.  8.,  374. 

°  Hunt  V.  Brennan,  1  Hun,  213. 
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formal  notice  of  appearance  or  a  pleading,*  and  not  to  rely  on 
the  informal  appearance  involved  in  the  service  of  other  papers 
in  the  cause  signed  as  attorney  for  the  party. 

A  formal  appearance  may  be  served  conditionally  so  as  to  be 
inoperative  without  performance  of  the  condition.^ 

6.  Voluntary  appearance  as  giving  Jurisdiction.] — Yolun- 
tary  appearance,  by  a  person  sui  jurist  is  always,  except  in 
divorce,*  equivalent  to  personal  service.^ 

Hence  it  may  convert  a  proceeding  in  rem  into  a  personal 
suit.* 

7.  —  informal.'] — For  this  purpose  informal  appearance  is 
just  as  efEective  as  a  formal  notice  or  entry.  In  general,  the 
act  of  an  attorney  for  defendant,  in  taking  any  step  in  the 
cause,  either  in  writing  or  orally  in  open  court,  is  an  appearance 
for  the  purpose  of  giving  the  court  jurisdiction  of  the  person ;'' 

'  N.  Y.  Code  Civ.  Pro.,  §  421.  This  has  been  held  essential  in  several 
cases — ^Valentine  ®.  Myers'  Sanitary  Dep't,  36  Hun,  201 ;  Douglas  v.  Habers- 
tro,  8  Abb.  N.  C,  330 — and  is  now  deemed  the  settled  rule;  but  the  contrary- 
was  held  in  the  first  department  in  Martine  v.  Lowenstein,  as  stated  in  68  iv. 
T.,  456,  confirming  6  Hun,  335;  s.  c,  51  How.  Pr.,  353. 

^  Bronk  v.  Conklin,  3  How.  Pr.,  7  (condition  that  appearance  should  be  in- 
operative unless  a  certain  plea  was  served). 

^  An  infant  must  be  served. 

*  By  N.  Y.  Gen.  Bules,  No.  73,  of  1884,  notice  of  appearance  and  retainer  in 
divorce  cases  does  not  excuse  proof  of  service  of  the  summons  and  com- 
plaint. I 

«  See  cases  below,  and  K  Y.  Code  Civ.  Pro.,  §434;  ZMoak'sEng.,  483, 
489.  Contra,  McCormacka.  First  Nat.  Bank  of  Greensburgh,  53  Ind.,  466, 
holding  that  a  written  appearance  and  waiver  of  process  signed  by  defendant 
out  of  court  was  not  enough,  but  that  formal  appearance  in  court  or  by  at- 
torney is  necessary. 

«  Creighton  «.  Kerr,  30  Wall.,  8,  13. 

'  Hills  V.  Ross,  3  Dal ,  331.  (A  plea  in  admiralty  by  a  partner  "  in  be- 
half of  himself  and  his  copartners,"  and  a  rejoinder  signed  by  a  proctor 
"  for  the  defendants,"  Mid  a  legal  appeaf-ance  of  all  the  defendants.) 

First  Nat.  Bk.  of  Mauch  Chunk  v.  U.  S.  Encaustic  Tile  Co.,  105  Ind.,  337; 
8.  C,  4  Northeastern  Bep.,  846.  (Filing  answer  admitting  allegations  of  com- 
plaint, and  appearance  before  judge  sitting  in  chambers  in  vacation  in  action 
for  appointment  of  receiver  of  corporation,  held  equivalent  to  service.) 

So  too,  by  the  bringing  of  his  action,  plaintiff  "  appears  "  in  the  action,  and 
hence  may  be  subjected  to  supplementary  proceedings  on  a  judgment  against 
him  for  costs.    Davis  v.  Jones,  8  Civ.  Pro.  B.,  43. 

But  employing  an  attorney  and  paying  him  to  attend  to  the  taking  of  dep- 
ositions pursuant  to  notice  served  on  party  employing  him  (in  a  case  where 
they  were  not  taken,  however,  before  the  judge  or  clerk  of  the  court  in  which 
the  cause  was  depending)  was  h^ld  not  equivalent  to  a  voluntary  appearance 
in  Bentz  v.  Eubanks,  83  Eans.,  331;  s.  c,  4  Pae.  Bep.,  269. 

So  a  motion  after  judgment  to  set  aside  the  judgment  and  grant  a  new 
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but  mere  presence  in  the  court-room  to  -watcla  the  proceedings 
is  not ;  ^  nor  is  taking  a  step  in  the  cause  founded  on  and 
expressly  restricted  to  an  objection  to  jurisdiction,  such  as 
moving  to  set  aside  the  proceedings. 

So  signing  without  qualification  upon  a  paper  served,  "  at- 
torney for  defendant,"  admits  the  jurisdiction  of  the  court.^ 

An  attorney  cannot,  as  such,  safely  correspond  with  his 
adversary  about  the  cause  without  distinctly  disavowing  inten- 
tion to  appear,  for  he  may  slip  into  an  inadvertent  notice  of 
appearance  which  may  give  the  court  jurisdiction  of  his  client's 
person.^ 

Hence  an  unqualified  appearance  by  attorney,  though  in- 
formal, waives  the  objection  that  the  court  has  not  acquired 
jurisdiction  of  the  appearing  defendant.^  And  this  is  a  suffi- 
cient answer  to  any  objection  on  his  part  to  any  irregularity  in 
the  summons,  whether  it  be  misnomer,'  or  in  not  directing  the 
writ  to  a  proper  officer  for  service,*  or  in  the  statement  contained 
in  it  as  to  the  nature  of  the  cause  of  action  or  relief,'  or  as  to 
the  time  for  answering,*  or  in  the  manner  of  service,'  or  the 
omission  to  make  service.'" 

trial,  such  motion  being  made  after  the  court  had  adjourned  for  the  term,  and 
never  being  acted  on  by  the  court,  held  not  to  operate  as  a  submission  to  the 
jurisdiction  of  the  appellate  court.  Todd  ».  De  La  Mott  { Colo.,  1886),  11  Pac. 
Bep.,  90.  And  a  written  admission  of  service  by  the  defendant  himself  ■with- 
out attorney  is  not  equivalent  to  a  voluntary  appearance.  Butterworth  ii.  Hill, 
114  U.  8.,  128,  where  it  was  so  held  when  given  without  the  jurisdiction. 

'  Luh  V.  Commoss,  13  Abl.  N.  C,  88. 

■^  lAlh.N.  T.Big.(new  ed.),  217;  Phelps  v.  Phelps,  6  Civ.  Pro.  B.  (Browne), 
117  (so  holding  of  an  indorsement  on  motion  papers  attacking  the  jurisdiction 
itself). 

"  Pignolet  D.  Daveau,  2  Silt.,  584;  Livingston  v.  Woolsey,  4  Johns.  Ch., 
365. 

<  Taylor  «.  Longworth,  14  Pet,  173;  Shields  v.  Thomas,  18  How.  U.  8., 
253. 

"  Brooks  V.  Farmers'  Creamery  Assoc,  21  Weekly  Big.,  58  (case  of  suit  by 
joint-stock  association  wrongly  brought  by  omitting  to  name  president  or 
treasurer  as  plaintifE). 

'  Knox  B.  Summers,  3  Craneh,  496. 

'  Freeman  «.  Paul,  105  Ind.,  451 ;  s.  c,  6  Northeastern  Bep.,  754. 

8  Quinn  v.  Middlesex  Electric  Light  Co.,  140  Mass.,  109 ;  s.  c,  3  Northeast- 
ern Sep.,  204,  and  cases  cited  (length  of  notice  of  appearance  for  license);  b. 
p.,  Pryer  v.  Clapp,  1  Dem.,  387  (citation  in  Surrogate's  Court). 

9  Bank  of  Valley  «.  Bank  of  Berkeley,  3  W.  Va.,  386;  Williams  v.  Bruce, 
3  Wise,  773  (service  by  publication). 

"  Pomeroy  v.  Ricketts,  27  Eun,  242. 
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8.  Special  abearance.'] — As  already  stated,*  a  special 
appearance  may  be  made  for  the  purpose  of  objecting  to  the 
jurisdiction  ;  but  if  the  appearance  is  for  any  other  purpose  also, 
it  waives  the  objection  to  jurisdiction  of  the  person,  although 
that  objection  be  expressly  made  at  the  same  time.' 

9.  —  extension  or  stay  pending  special  appearance.] — '■ 
Obtaining  an  order  extending  time '  or  a  stay  of  proceedings,* 
where  the  object  is  expressed  to  be  incidental  to  a  motion  upon 
special  appearance  to  set  aside  the  summons  or  its  service,  is 
not  a  waiver  of  the  jurisdictional  objection  on  which  the  motion 
is  founded. 


FORMS. 

Form  No  385. 

Notice  of  appe0,rance  by  attorney.* 

[Title  of  court  *  am,d  cause.''] 

Please  take  notice,  that  the  defendant  [if  one  or  more,  hut 

'  Pages  118, 158,  of  this  Volume. 

*  Jones  V.  Andrews,  10  Wall.,  337,  333,  holding  that  appearing  for  the  pur- 
pose of  moving  for  a  dismissal,  both  for  want  of  jurisdiction  and  for  want  of 
equity,  is  a  waiver  of  an  objection  for  want  of  jurisdiction  of  the  person. 

EUiott  «.  Lawhead  ( OMo),  1  Nbrfkeastern  Sep.,  577.  (Motion  to  object 
that  the  court  had  no  jurisdiction  over  the  defendant  as  a  married  woman 
to  grant  the  relief  prayed  for,  held,  an  appearance  equivalent  to  service,  as 
the  objection  was  not  confined  to  want  of  proper  service. ) 

This  I  understand  to  be  also  the  rule  in  New  York.  Compare,  however, 
Hamburger  v.  Baker,  35  Sun,  455,  holding  an  answer  setting  up  a  defense  to 
the  jurisdiction  of  the  person,  and  other  defenses  to  the  cause  of  action,  and 
signed  by  the  attorney  without  qualification,  not  a  waiver  within  the  rule. 

2  Thomas  «.  Jones,  3  MontJi.  L.  Bui.,  86. 

«  Brett  V.  Brown,  13  Abb.  Pr.,  N.  8.,  395.  In  Upper  Miss.  Co.  «.  Whitta- 
ker,  16  Wise,  330,  it  was  held  that  the  reservation  of  the  objection  to  juris- 
diction, made  by  a  special  or  qualified  appearance,  is  waived  by  the  objector's 
causing  to  be  inserted  in  the  order  against  him  a  stay  of  proceedings;  but 
the  better  view  is  that  there  is  no  waiver,  and  that  the  court  have  power  to 
stay  proceedings  until  the  question  of  jurisdiction  has  been  determined. 

5  Sustained  by  Dyer  v.  North,  44  pose.    An  infant  must  be  served  with 

Cal.,  157.     Such  an  appearance  by  a,  summons.    IngersoU  v.  Mangam,  84 

party  sui juris  dispenses  with  necessi-  N.  T.;  633. 

tyof  service  of  process.  Even  though         «  Mistake  in  naming  court  may  be 

it  be  a  corporation.  Attorney-General  waived.    Barnum  d.  Merchants'  Fire 

e.  Guardian  Mut.  Life  Ins.  Co.,  77  N.  Ins.  Co.,  97  N.  T.,  188. 
Y.,  373.    And  if  it  be  one  dissolved         '  Need  not  name  all  of  numerous 

by' appointment  of  a  receiver,  appear-  parties,  but  only  enough  unmistakably 

ance  by  its  attorney  and  the  attorney  of  to  identify  the  cause. 
the  receiver  are  sufficient  for  this  pur- 
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not  all  of  several  defendants}  na/ming  them  ;  if  a  defenda/nt  is 
misnamed  in  the  summons,  indicate  it,  for  instance  thus :  W. 
Z.,  sued  by  the  name  of  Y.  Z.]. 

\_If  defendant  le  sued  in  a  representative  capacity,^  add,  as 
executor  of  the  last  will  and  testament  of  M.  K.,  deceased,  or 
otherwise'],  appear[s]  herein ; 

And  that  I  am  [or,  we  are]  retained  as  attorney [s]  for  him 
\or,  thera]  herein,  *  and  demand  that  [a  copy  of  the  complaint* 
and]  all  notices*  and  other  papers  herein  be  served  on  me  at 
my  [or,  us  at  our]  office,  No.         ,  street,  in  the  city 

of 

[Date.]  [Signatiire  and  office  address  of]. 

Attorney  for  defendant  [named]. 

[Address],  To  , 

Plaintiff's  attorney. 

[Under  N.  Y.  Code  Civ.  Pro.,  %  421,  serve  within  tnoeniy 
days  after  service  of  summons  {or,  in  New  YorTc  City  Court, 
within  six  days,  §§  3165-6  ;  or  if  either  is  a  non-resident,  it- 
may  he  two  days).] 

Form  No.  386. 
Notice  of  appearance,  and  waiver  of  notice,  &c.,  in  foreclosure.  ° 

[As  in  last  Form,  to  the  *,  continuing^  and  hereby  waive 
service  of  all  papers  and  of  notices  of  all  proceedings  herein, 
except  notice  of  sale  and  of  proceedings  to  obtain  surplus 
moneys. 

[Date,  signatwre,  and  address  as  in  last  Form.] 

'  As  to  policy  of  separate  appear-  ex   rel.  "WyckofB   v.  Boyd,   2  JEdw., 

ances,  with  reference  to  question  of  516. 

costs,  see  Lane  v.  Van  Orden,  11  Abb.         *  Martine  v.  Lowenstein,  68  Jf.  T., 

MO.,228.  456  (appearance  after  judgment. ) 

'  For  appearance  by  one  concerned  As  to  right  to  notice  of  subsequent 

in  two  distinct  and  adverse  capacities,  proceedings,  see  p.  407  of  this  Volume, 

see  Petitions,  Form  No.  179,   page  Rice  ».  Ehele,  55  Jf.  Y.,  518,  rev'g  65 

357.  Barb.,  185:  46  Eow.  Pr.,  153;  Hein- 

2  Omit  it  copy  was  served  with  rich    ®.    Englund,    34    Minn.,   395; 

summons   upon   the    defendant   for  Driggs  v.  Van  Loon,  Col.  &  G. ' Cases', 

whom  the  attorney  appears.    Kleecke  56;  if.  T.  Code  Civ.  Pro.,  §  423. 
V.  Styles,  3  Johns.,  350;  Haskins  v.  '  Such  a  clause  in  the  notice  of 

Snowden,  2  JbAM«.  Oa«.,  287  (holding  appearance  of  one  holding  a  para- 

that  the  attorney  is  not  entitled  to  de-  mount  lien,  where  it  appears  that  the 

mand  a  second  copy).  premises  were  sold  subject  to  it,  does 

But  where  he  appears  subsequent-  not  transfer  the  claim  from  the  prem- 

ly  for  a,hother  defendant  who  has  not  ises  to  the  purchase  money.  Emigrant 

been  served  with  the  complaint,  he  Ind.  8av.  Bk.  v.  Goldman,  75  3'.  Y., 

may  demand  another  copy.     People  137. 
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Form  No.  387. 
Notice  of  appearance  in  person.* 

Please  take  notice,  that  I  appear  herein  \eontinue  as  in 
either  of  last  two  Forms  from  the  *]. 

[Bate  and  address  as  in  Form  No.  385.] 

[Signature  and  address  of\ 

Defendant  in  person. 


Form  No.  388. 

Order  to  show  cause  why  time  to  appear  and  plead  should  not  be  ex- 
tended until  after  determination  of  appeal  involving  jurisdic- 
tional question. 

[Title  of  court  and  cause.] 

On  the  annexed  afB davit  of  Y.  Z.,  verified  the  day  of 

,18  ,  and  upon  [designating  other  papers'],  and  on. 
motion  of  Z.  T.,  attorney  for  the  defendant,  for  the  purposes 
of  this  motion  only  : 

Let  the  plaintiff  show  cause  at  a  special  term  of  this  court, 
to  be  held  [at  chambers]  at  the  court  house  in  the  [city  of  New 
York],  on  the  day  of  >  18     ,  at  o'clock  in 

the  noon  of  that  day,  or  as  soon  thereafter  as  counsel  can 

be  heard,  why  the  time  of  the  defendant  Y.  Z.  to  appear  and 
answer  or  demur  to  the  complaint  herein  should  not  be  extend- 
ed until  twenty  days  after  the  entry  and  service  of  an  order  on 
the  decision  of  the  Court  of  Appeals  on  the  appeal  from  the 
special  term  order  of  this  court  made  herein,  dated  , 

18  ,  and  the  order  affirming  the  same  made  by  the  General 
Term,  dated  ,18      ,  or  why  the  proceedings  of  the 

plaintiff  should  not  be  stayed  during  the  pendency  of  the 
appeal  to  Court  of  Appeals,  and  until  the  decision  of  such 
appeal  and  until  twenty  days  thereafter ;  or  why  the  defendant 
should  not  have  such  other  and  further  relief  in  the  premises 
as  may  be  just. 

And  it  is  hereby  further  ordered,  that  the  time  of  the 
defendant  to  appear,  answer,  or  demur  to  the  complaint  herein 


'  Defendant  so  appearing  is  not  entitled  to  costs.    See  Kopper  v.  Willis,  9 
Daly,  460. 


T16  ABBOTT'S  NEW  PRACTICE. 

is  extended  to  twenty  days  after  the  service  of  an  order  on  the 
decision  of  this  motion. 

Let  service  of  a  copy  of  this  order,  on  >  18     ,  be 

sufficient. 

IJDate.] 

[Signature  of  Judge  mid  initials  of  official  title.] 

[Annex  affidavit  to  the  circumstances  and  the  condition  of  the 
cause  and  disclosing  necessity  of  an  order  to  show  cause}] 


Form  No.  389. 

Order  extending  time  to  appear  and  plead,  pending  appeal  as  to 
jurisdiction.  ^ 

\_Najme  of]  Court  [or  if  a  court  order]  At  a  Special  Term  [c&o. 

Seep.  283]. 
[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  T.  Z.,  verified  , 

18  ,  and  on  reading  [mention  other  papers  moved  upon  and 
already  filed],  and  tlie  order  to  show  cause  procured  thereon, 
dated  ,18     ,  and  after  hearing  Z.  T.  of  counsel  for 

the  defendant,  and  A.  T.  of  counsel  for  the  plaintiff ;  and  on 
motion  of  Z.  T.,  defendant's  attorney,  it  is 

Oedeeed,  that  the  time  of  the  defendant  to  appear  and  an- 
swer or  demur  to  the  complaint  herein,  is  hereby  extended  until 
twenty  days  after  the  entry  of  an  order  on  the  decision  of  the 
Court  of  Appeals  on  the  appeal  by  defendant  from  the  Special 
Term  order  of  5  18     ?  and  the  order  of  the  G  eneral 

Term  affirming  the  same,  unless  the  plaintiff  shall  [within 
days  after  service  of  a  copy  of  this  order]  stipulate  to  receive 
the  appearance  and  pleading  of  the  defendant  without  prejudice 
to  the  appeal  aforesaid  [and  without  prejudice  to  such  proceed- 
ings by  appeal  as  the  defendant  may  be  advised  to  take  to 
review  the  question  involved  in  the  motion  to  set  aside  the 
summons  and  order  of  publication  herein]. 

[Date,  di/rection  to  enter,  signature,,  c&c,  as  in  Form  No. 
88,  p.  291  (above).] 

•  See  page  163  of  this  Volume.  '  Sustained  by  De  Meli  v.  De  Meli 

16  Weekly  Dig.,  306. 
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Form  No.  390. 
Notice  of  special  appearance.* 

{Title  of  court  and  cause.] 

Please  take  notice,  that  we  appear  on  behalf  of  the  [here 
Tiame  moving  party]  as  his  [or,  their]  counsel,  for  the  purpose, 
and  only  for  the  purpose,  of  [stating  it],  and  that  the  said 
does  not  appear  generally  in  this  action.^ 
[Bate.]  [Signature  and  office  address.] 

[Address],  To  , 

Plaintiff's  attorney. 

Form  No.  391. 

Another  Form  : — Appearance  to  oppose  a  motion ;  and  adjournment, 
saving  all  objections. 

I  hereby  appear  for  Y.  Z.  on  the  annexed  order  to  show  cause, 
for  the  sole  purpose  of  objecting  to  the  jurisdiction,  and  consent 
that  the  return  thereof  be  adjourned  to         ,  ,  18     ,  at 

,       M.,  without  prejudice  to  the  right  to  object  to  the  juris- 
diction of  the  court  or  judge,  over  the  »parties  before  it,  and  with- 
out hereby  waiving  any  objections,  preliminary  or  otherwise. 
[Date,  sigrmture  and  addresses  as  in  last  Form.] 

Form  No.  392. 
Order  to  show  cause  why  defendant  may  not  withdraw  appearance.  ^ 

[Tide  of  court  and  cause.] 

On  the  annexed  affidavit  and  copy  appearance,  let  the 
plaintiff  herein  show  cause  at  a  special  term  of  this  court,  to  be 
held  [at  chambers]  at  the  court  house,  in  the  city  of  , 

'  See  pp.  118, 158,  of  this  Volume;  {Penn.,  1886),  5  Atl.  Sep.,  358.    But 

and  Tiffany  v.  Lord,  65  Jf.  T.,  310.  the  court  have  power  to  grant  leave. 

2  This  denial  of  general  appearance.  Hunt  v.  Brennan,  1  Hun,  313. 

though  often  inserted  from  abundance  If  the  order  is  erpressed  to  be 

of  caution,  is  unnecessary.  without  prejudice  to  plaintiff,  it  saves 

^  An  appearance  cannot  be  with-  plaintiff's  rights  to  claim  that  the  ap- 

drawn  without  consent  or  leave  of  pearance  is  a  waiver  of  defect  in  pro- 

Cpurt.    Symmes  «.  Major,  21    Ind.,  cess  or  its  service,   Creighton  v.  Ken, 

443;  United  States  «.  Curry,  6  Sow.  80  Wall.,  8. 
CU,  d).  106;   8.  p.,  Wilson  v.  HiUiard 
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on  the  day  of  ,  18     .  at  o'clock        .  m.,  or 

as  soon  thereafter  as  counsel  can  be  heard,  why  the  notice  of 
appearance  heretofore  served  on   him  herein   should  not  be 
countermanded  and  withdrawn. 
[Date.] 

[Signature  and  initials  of  title  of  judge."] 


JUEISDICTION.— II.  SETTING  ASIDE  SUMMONS,  <tc.         719 

AKTICLE  II. 

Setting-  Aside  Summons  oe  Service,  '&c. 

[The  form  of  objecting  to  the  jurisdiction  as  to  co  defendants  is  treat- 
ed under  Plbading.  Dismissal  for  neglect  to  prosecute ;  and  the  opening 
of  a  judgment  founded  on  defective  service ;  will  be  more  conveniently 
considered  in  connection  with  later  proceedings.  We  here  state  only  pro- 
ceeding by  which  defendants  may  directly  interpose  against  the  attempt 
to  exercise  jurisdiction  without  formally  litigating  the  question  of  juris- 
diction as  an  issue  in  the  cause.] 

1.  Jurisdiction  of  subject-matter.  ed  service  should  not  be  set 

2.  Departure.  aside. 

3.  Right  to  move.  (395.)  Affidavit  to  non-publication  of 

4.  Time  to  remove  cause  postponed.  summons. 

6.  Jurisdiction  of  person: — defects  of        (396.    Special  appearance  with  notice 
process  or  of  service.  of  motion  to  set  aside  pro- 


6.  Service  of  wrong  person ;  misnomer. 

Y.  Collateral  attack.  (397.)  Order  to^show  cause  why  sum- 
mons (or  its  service)  should 

Poems.  not  be  set  aside, — with  ex- 

(393.)  Affidavit  to  move  for  leave  to  tension  of  time,  and  stay. 

defend,  for  error  in  fact  in  (398.)  Order  to  show  cause  why  order 

obtaining  order  for  service  of  pubUcation  or  substituted 

by  publication  or  substitu-  service    should  not  be  set 

tion.  aside. 

(394.)  Affidavit  to  obtain  order  to  (399.)  Order  on  motion  to  set  aside 

show  cause  why  order  for  summons  where  appearance 

publication  or  for  substitut-  was  special. 

1.  Jurisdiction  of  subject-matter.] — The  court  have  power 
to  dismiss,  on  motion  or  on  their  own  volition,  an  action 
of  the  subject  of  which  they  have  no  jurisdiction,  provided 
they  first  give  the  plaintiff  an  opportunity  to  be  heard  on  the 
question ;  *  but  it  is  not  matter  of  right  on  defendant's  part  to 
invoke  this  power  by  a  motion  to  set  aside  the  summons  or  its 
service.  The  court  may  require  the  question  to  be  raised  more 
formally.' 

1  Hartog  V.  Memory,  116  Z7.  8.,  588. 

«  Atlantic  &  Pac.  Tel.  Co.  v.  Baltimore  &  Ohio  R.  R.  Co.,  87  K  Y.,  356, 
affl'g  in  part,  46  Super.  Ot.  {J.  <&  S.),  877.  The  court  say  that  question 
does  "  not  properly  arise  on  the  motion  to  set  aside  the  service  of  the  sum- 
mons The  legality  and  regularity  of  the  service  are  the  only  points  to  be 
considered.  Perhaps  in  a  case  free  from  doubt,  the  court  might  dismiss  the 
whole  proceeding  on  a  motion  to  set  aside  the  service  of  the  summons,  but 
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2.  Departiore.'] — Under  the  equity  practice,  and  in  those 
Stated  where  the  commencement  of  an  action  is  modelled  there- 
on, the  iiling  of  the  bill  or  complaint  is  the  foundation  of  the 
suit ;  and  if  the  process  anticipates  that,  or  there  is  a  discrepancy 
between  the  two,  the  legal  fault  is  in  the  process,  and  the 
remedy  is  to  set  aside  the  process.'' 

Under  the  common  law  system,  and  in  those  States  where, 
as  in  New  York,  the  commencement  of  an  action  is  modeled  on 
the  latter  system,  the  issue  of  the  process  is  the  foundation  of 
the  suit ;  and  if  there  is  a  discrepancy  between  the  process  and 
the  complaint,  the  legal  fault  .is  in  the  complaint,  and  the 
remedy  is  to  set  that  aside.  But  plaintiff  may  be  allowed  on 
terms  to  amend  his  summons  so  as  to  conform  it  to  the 
complaint,  and  let  the  complaint  stand.^ 

3.  Sight  to  move.] — A  defendant,  even  though  he  has  not 
been  served,*  or  who  has  been  served  with  a  substantially 
defective  summons,*  has  a  right  to  appear  specially"  and  raove 
to  dismiss  the  suit  for  want  of  jurisdiction,  if  it  is  wrongfully 
proceeded  with  against  him,  as  if  he  had  been  subjected  to  the 
jurisdiction. 

4.  Time  to  remove  cause  postponed i\ — Pending  a  motion  to 
set  aside  the  service  of  the  summons,  the  action  is  not  deemed 
to  involve  a  Federal  question,  because  it  has  not  yet  been  so 
far  "  brought "  as  to  show  that  a  removable  controversy  is  in- 
volved.® 

the  regular  mode  of  raising  the  questions  discussed  is  by  demurrer  or  answer, 
and  we  do  not  now  pass  upon  them." 

The  practice  is  stated  at  pp.  H3,  114,  paragraphs  13,  16,  of  this  Vol- 
ume. 

>  See,  for  instance,  TJ.  S.  ■».  Eddy  ( TI.  B.  Cir.  Gt,  N.  B.  Ohio,  W.  D.,  1885), 
28  Fed.  Sep.,  226. 

'  Norton  v.  Gary,  14  Abb.  Pr.,  364;  b.  c,  23  How.  Pr.,  469. 

3  Herndon  n.  Ridgway,  17  How.  ( U.  8.),  4M.  See  also  page  709  of  this 
Volume. 

*  Lyman  «.  Milton,  44  Gal.,  630. 

'  See,  however,  as  to  leave  in  United  States  courts,  and  a  comparison  of 
the  practice  in  different  jurisdictions,  Romaine  v.  Union  Ins.  Co.,  28  Fed. 
Sep.,  625. 

"  Germania  Ins.  Co.  ■».  State  of  "Wisconsin,  119  TT.  S.,  478.  Compare  note 
In  2  Northeastern  Sep.,  866 ;  and  see  Miner  v.  Markham,  28  Fed.  Sep.,  887: 
Harter  ».  Kemochan,  103  U.  S.,  562. 
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5.  Jurisdictian  of  person: — defects  of  process  or  of  service.'] 
— If  the  summons  itself  is  unauthorized,  the  motion  will  be  to 
set  it  aside,  and  all  proceedings  founded  on  it.' 

If  the  objection  goes  only  to  the  mode  of  service,  even 
though  it  be  to  the  formality  of  the  copy  delivered,  or  to  the 
jurisdiction  of  the  judge  to  direct  service  by  publication,  &c., 
the  motion  should  be  confined  to  setting  aside  the  objectionable 
act,  and  all  proceedings  founded  thereon.'     This  will  leave  the 

•  As  to  setting  aside  for  incapacity  of  person  appearing  as  attorney,  see 
statutes  cited  in  Hun's  Rules  of  N.  Y.  Supreme  Gt.  (1884),  p.  61. 

For  omission  of  infant  plaintiff  to  have  guardian  ad  litem  appointed,  see 
Hill  «.  Thacter,  3  How.  Pr.,  407 ;  and  page  584  of  this  Volume. 

For  -want  of  leave  to  sue,  Finch  v.  Carpenter,  5  Abb.  Pr.,  235;  and  page  113 
of  this  Volume. 

'  For  motion  on  the  ground  that  the  copy  served  was  not  a  correct  copy, 
see  People  v.  Great  Western  S.  8.  Co.,  4  Month.  L.  Bui.,  64. 

As  to  setting  aside  because  day  cf  sertice  was  Sunday  or  election  day,  see 

5  Abb.  N.  T.  Dig.,  499;  Cavendish  v.  Turnpike  Co.,  3  Vt,  531;  Stapleton  v. 
Reynolds,  5  Am.  L.  Bee,  243;  Comer  v.  Jackson,  50  Ala.,  384;  Gladwin  ». 
Lewis,  6  Conn. ,  49. 

As  to  setting  aside  because  the  process  delivered  was  immediately  taken 
back  with  a  promise  to  attend  to  it,  see  Mather  v.  Parsons,  83  Hun,  338. 

See,  for  instance,  Hyslop  ».  Hoppock,  5  Benedict,  4Ai  (service  set  aside, 
but  not  process,  on  showing  that  the  place  where  it  was  left  was  not  defend- 
ant's residence). 

As  to  setting  aside  service  by  publication  for  omitting  to  file  complaint,  see 
Kendall  a  "Washburn,  14  How.  Pr.,  380. 

Clerk's  omission  to  mark  summons  filed, — lield  not  a  ground  to  set  it  aside 
in  Reed  v.  Curry,  35  III.,  536. 

As  to  setting  aside  service  by  publication  for  omission  to  mail,  see  Clark 
■D.  Adams,  33  Mieh.,'159;  Scorpion  S.  M.  Co.  v.  Marsano,  10  Wev.,  370.  Or 
for  failure  to  receive  by  mail.  Bank  of  N.  Am.  v.  Norwich  Sav.  Soc,  37 
Conn.,  444;  Lewis  v.  Lewis,  15  Kans.,  181,  193. 

As  to  service  by pari^^,  see  Myers  ».  Overton,  3  ^JJ.  Pr.,344;  s.c,  less  fully, 
4  B.  D.  Smith,  428 ;  Hunter  ®.  Lester,  10  Abb.  Pr.,  260;  s.  c,  18  How.  Pr..  347. 

As  to  service  by  wrong  officer.  Beard  v.  Smith,  9  Iowa,  50;  Sawyer®.  Price, 

6  Ala.,  385;  Gage  v.  Graffain,  11  Mass.,  181;  Minott  «.  Vineyard,  11 1(ma,  90. 

As  to  setting  aside  for  service  in  violation  of  privilege  of  witnesses,  see  Per- 
son V.  Grier,  66  2f.  Y.,  124;  s.  c,  23  Am.  R.,  35,  affl'g  6  Hun,  477  (non- 
resident; explained  and  followed  in  Grafton  v.  Weeks,  7  Daly,  523);  Blair 
V.  Turtle,  1  McOrary,  372;  Frisbie  v.  Young,  11  Hun,  474  (resident  witness); 
Miner  ».  Markham,  28  Fed.  Bep.,  387  (violation  of  privilege  of  member  of 
Congress);  Matthews  v.  Tufts,  87  iV.  Y,  568  (parties).  See,  also,  Nichols  v. 
Horton,  14  Fed.  Rep.,  339;  Lamed  v.  Griffin,  31  Am.  L.  Beg.,  675;  Atchinson 
«.  Morris,  11  Biss.  0.  Ot.,  191. 

As  to  service  on  corporation  by  delivery  to  one  not  proper  officer  or  agent, 
see  Am.  Bell  Tele.  Co.  v.  Pan  Electric  Teleph.  Co.,  38  Fed.  Rep.,  635;  Ro- 
maine  v.  Union  Ins.  Co.,  Ibid.;  Berrian  v.  Meth.  Soc,  4  Abb.  Pr ,  434  (mere 
de  jure  and  not  de  facto  officer);  Swift  v.  Globe  Varnish  Co.,  i^.  Y.  Daily 
Beg.,  May  14, 1883  (service  on  officer  who  was  himself  the  assignor  of  the  claim 
sued  on);  Hetzel  v.  Tannehill  Mining  Co.,  4  Abb.  N.  U.,  40  (service  after  disso- 
lution); Donadi  v.  N.  Y.  State  Mut.  Ins.  Co.,  ZE.  D.  Smith,  519  (duty  of  cor- 
poration moving  to  disclose  facts). 

As  to  service  by  decoying  into  the  jurisdiction,  see  Baker  v.  Wales,  14  Abb. 

Vol.  I.— 46 
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summons  outstanding,  and  the  action  as  truly  in  existence  as  at 
first,  but  will  leave  the  court  without  jurisdiction  of  the  person 
served ;  and  the  plaintiff  can  attempt  service  afresh. 

6.  Service  of  wrong  person  /  misnomer.] — If  the  right 
person  is  served  as  defendant,  but  is  misnamed  in  the  summons, 
his  remedy  to  secure  being  correctly  named,  is  to  appear  in  his 
true  name  and  secure  amendntient,  or  to  appear  specially  and 
move  to  set  aside  the  summons,  &c.,  for  misnomer,  in  which 
case  the  plaintiff  will  usually  be  allowed  to  amend. 

If  the  summons  is  served  on  the  wrong  person,  even  though 
of  the  same  or  similar  name  to  the  intended  defendant,  the 
person  served,  though  he  has  not  a  right  to  litigate  as  a 
defendant,  has  a  right  to  appear  and  move  to  set  aside  the 
service ;  but  in  such  case  the  plaintiff  will  usually  be  allowed  to 
dismiss  or  discontinue  as  to  the  person  thus  served  by  mistake 
on  payment  of  costs,  and  still  be  left  free  to  serve  the  person 
intended. 

If  the  person  served  is  in  doubt  whether  he  is  the  intended 
defendant  or  not,  the  question  whether  it  is  necessary  for  him 
to  appear  in  order  to  avoid  judgment  apparently  against  him, 
is  a  question  for  the  court,  and  will  usually  depend  upon 
whether  the  names  were  so  similar  that  under  the  circumstances 
he  was  justified  in  applying  to  the  court.* 

7.  Collateral  attach'] — In  a  collateral  attack,  the  proceed- 
ings should  be  upheld  unless  absolutely  void  for  jurisdictional 
defects.^ 

Pr.,  K  S.,  331;  Steiger  v.  Bonn,  4  Fed.  Bep.,  17;  s.  c,  5  Weekly  Gin.  Bull., 
739,  and  cas.  cit.;  Hevener  v.  Heist,  9  Phil.,  374.  Or  bringing  on  by  extradi- 
tion.   Adriance  «.  Lagrave,  59  ]!f.  T.,  110;  Slade  v.  Joseph,  5  Daly,  187. 

As  to  service  by  delivering  sealed  package,  &c.,  see  Bulkley  ».  Bulkley,  6 
Aib.  Pr.,  307. 

As  to  violence  in  entering  to  serve,  see  Mason  v.  Libbey,  1  Abb.  W.  C,  354. 

1  That  a  defendant,  by  his  own  representations  inducing  service,  may  be 
estopped  from  objecting  that  he  was  not  the  proper  person  to  be  served,  see 
Finnegan  v.  Carraher,  47  iV  T.  493. 

As  to  errors  in  names  of  defendants,  see  Dole  v  Manley,  11  Sow.  Pr.,  138 
(holding  that  since  under  the  Code  misnomer  is  not  pleadable  in  abatement, 
the  remedy  is  to  move  before  appearing,  and  that  it  is  waived  by  appearing 
generally). 

"  Denman  v.  McGuire,  101  iT.  T.,  161, 164 
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FORMS. 

Form  No.  393. 

Affidavit  to  move  for  leave  to  defend,  for  error  in  fact  in  obtaining 
order  for  service  by  publication  or  substitution. 

[Title  of  Gov/rt  and  cause.'\ 

L  Yenue. 

T.  Z.,  defendant  above-named,  being  duly  sworn,  says : 

I.  That  on  tbe  day  of  ,  18  ,  he  saw  in  a  copy 
of  the  ,  the  summons  in  this  action,  before  which  time 
he  had  no  knowledge  or  information  of  any  such  action  or 
proceedings  [or  otherioise  state  m,  what  mode  the  proceedings 
were  ^rst  brought  to  his  notice,  amd  the  facts  reUed  on  to 
negative  laches  in  moving  *]. 

II.  That  said  publication  was,  or  purported  to  be,  made 
pursuant  to  an  order  for  service  by  publication,  or  without  the 
State,  granted  the  day  of  ,  18  ,  on  affidavits 
alleging  [here  set  forth  the  error  in  fact,  for  instancel  that  this 
defendant's  residence  was  unknown,  whereas,  in  fact,  it  was  at 
and  before  the  time  of  the  making  of  said  affidavits  known  to 
said  plaintiff,  as  appears  by  the  affidavit  of  M.  N.  hereto 
annexed." 

[Or  thus"]  that  this  defendant  was  a  non-resident  of  the 
State,  and  a  resident  of  ;  whereas  in  fact,this  defendant 

at  that  time,  and  from  the        day  of  ,  18    ,  to  the 

day  of  J  18     ,  was  a  resident  of  ,  in  this  State 

[here  add  details  substantiating  this  allegation,  such  as  tenancy 
or  ownership  of  land,  payment  of  taxes,  personal  presence, 
carrying  on  business,  maAntena/nce  of  family,  and  the  lihe^^ 

III.  [If  judgment  is  entered  *]  That  upon  said  order  for  serv- 
ice by  publication,  and  on  affidavits  of  service  pursuant  thereto, 
plaintiff,  on  the  day  of  j  18     ,  entered  judgment 

1  The  object  of  such  an  allegation  491 ;  Starkweather  v.  Morgan,  15 
as  to  the  time  of  first  notice  of  the  ac-    Kans.,  374. 

tion,  is  to  show  that  plaintiff  has  not  *  It  has  been  held  that  if  made  be- 

been  guilty  of  laches  in  making  the  fore  judgment,  the  motion  should  be 

present   motion:     and  although  the  denied.     Clark ».  Boreel,  31  Sara,  594; 

statute  gives  him  a  right  to  be  let  in  and  see  Wood  v.  St.  Louis,  &c.,  Co.,  1 

upon  sufficient  cause  shown,  the  suffi-  Oiv.  Pro.  B.  {McCarty),  330.      But, 

ciency  of  the  cause  will  often  involve  doubtless,  the  court  have  power  to 

the  question  of  diligence.  grant  such  a  motion ;  and  proceedings 

2  Stanton  ®.  Crosby,  9  Hun.  370.  before  judgment  may  be  prejudicial, 

3  As  to  the  requisite  cogency  of  as  truly  aa  judgment.  Certainly,  if 
evidence,  see  Carleton  ».  Carleton,  85  defendant  is  apparently  m  default, 
N.T.,  313;  Davant  v.  Carlton,  53  Geo.,  he  ought  to  be  allowed  to  move  to 

have  the  service  set  aside. 
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against  this  deponent  for  dollars,  and  that  the  judgment 

roll  in  this  action  was  filed  on  the  day  of  ,  18     .* 

IV.  [Ifqfter  default]  That  deponent  desires  to  be  allowed 
to  defend  the  action,  and  for  that  purpose  to  serve  the  answer, 
a  copy  of  which  is  hereto  annexed,  upon  the  plaintiff,  [and  upon 
the  defendant  W.  X. ; — if  the  answer  is  not  verified  according 
to  JV.  Y.  Code  Civ.  Pro.,  %  524,  add]  and  all  the  allegations 
of  said  answer  are  true  to  the  knowledge  of  deponent. 

Y.  [^If  final  judgment  has  heen  entered  more  than  one  year 
previous  to  the  application,  add]  That  no  personal  service  has 
ever  been  made  on  deponent  of  written  notice  of  the  entry  of 
final  judgment  in  this  action  [entered  the  day  of 

last^]. 

[Jv/rat.]  [Signature.] 

Form  No.  394. 

Affidavit  to  obtain  order  to  show  cause  why  order  for  publication 
or  for  substituted  service  should  not  be  set  aside. 

\_Title  of  court  and  cause.] 
[  Venue.] 

Z.  T.,  bein^  duly  sworn,  says :  I.  That  he  is  counsel  [or,  the 
managing  clerk  for  W.  T.,  who  is  counsel]  for  the  defendant  Y. 
Z.  herein,  for  the  purpose  only  of  moving  to  set  aside  the  order 
for  substituted  service  {or,  service  by  publication]  of  the 
summons  herein  upon  the  said  Y.  Z.,  granted  the  day  of 

,18     ,  and   the  proceedings  founded   thereon  [for 
irregularity,  specifying  it]. 

II.  [State  condition  of  cause;  and  add  reason  for  asTcvng 
order  to  show  cause,  for  instance  thus:]  That  the  said  Y.  Z. 
desires  an  order  to  show  cause  for  this  purpose,  returnable  in 
less  than  eight  days,  in  order  that  there  may  be  ample  time  for 
decision  thereupon  before  the  day  of  ,  18  ,  which 
is  his  last  day  to  appear  herein  if  the  said  order  be  sustained. 

III.  That  no  previous  application  for  an  order  to  show 
cause  why  said  proceedings  should  not  be  set  asidp  has  been 
made  herein  [except,  (Sac}]. 

[Jurat.]  [Signature.] 

•  See  N.  T.  Code  Civ.  Pro.,  %  1390.  '  See  page  148,  paragraph  84,  and 

« Id.,  §  445;  Gtuy  t.  Ide,  6  GcH.,  99.    page  303  of  this  Volume. 
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Form  No.  335. 

Affidavit  to  non-publication  of  summons.  ■ 

[Title  of  court  and  cause.] 
[  Venue.] 

D.  S.  O.,  being  duly  sworn,  says : 

I.  He  is  the  principal  clerk  in  the  ofBce  of  the  Daily 
Eegister,  the  legal  official  journal  of  the  city  and  county  of 
New  York. 

II.  That  among  his  other  duties  it  is  his  duty  to  receive  and 
insert  all  the  advertisements  in  said  Register,  among  which  are 
summonses  for  publication. 

III.  That  he  has  examined  the  books  and  files  of  said  Daily 
Register,  and  knows  of  his  own  knowledge  that  no  publication 
of  any  summons  in  above  entitled  action,  or  against  any  of  the 
defendants  in  said  above  entitled  action  in  the  said  action  has 
appeared  or  been  published  in  said  Daily  Register,  from  and 
inclusive  of  ,  18     ,  to  and  inclusive  of  ,  18    . 

[Jurat.]  [Signature.] 


Form  No.  396. 
Special  appearance  with  notice  of  motion  to  set  aside  proceedings. 

[Title  of  court  and  cause.] 

Please  take  notice,  that  I  appear  in  this  action  for  [naming 
the  person  on  whose  iehalf  the  motion  is  made],  for  the  purpose 
of  this  motion  only,  and  no  other  purpose ;  and  that  upon  the 
summons  and  proceedings  herein,  and  upon  the  annexed 
affidavit,  I  shall  move  the  court  at  a  special  term,  to  be  held 
[at  chambersj  at  the  court  house  [or,  at  the  city  hall],  in  the 
city  of  ,  on  the  day  of  »  18     ,  at  the  opening 

of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  that  the  service  of  the  summons  herein  be 
vacated  and  set  aside,  and  that  this  action  be  dismissed  with 
costs  on  the  ground  {briefly  indicating  it,  and,  if  any  irregu- 

'  Where  publication  Is  ordered,  the         An  order  for  publication  is  satisfied 

statute  must  be  strictly  pursued,  and  by  the  publication  of  a  copy  substan 

publication  made  in  a  different  pa-  tially  correct.    An  omission  of  unne- 

per  than  that  directed  by  the  court,  is  cessary  words  cannot  vitiate.     Van 

void,  without  reference  to  the  question  Wyck  v.  Hardy,  4  Ahb.  Gt.  App.  Dec, 

whether  defendant  was   prejudiced.  496. 
Brisbane  v.  Peabody,  3  How.  Pr.,  109. 
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larity  is  relied  upcm,  spedfyvng  it  distincthf],  and  for  the  costs 
of  this  motion. 

IDate.]  {Signature  of],  Attorney  for  Y.  Z.,  for 

the  purpose  of  this  motion  only. 

^Address],  To  , 

PlaintifiE's  attorney. 


Form  No.  397. 

Order  to  show  cause  why  summons  (or  its  service)  should  not  be  set 
aside, — with  extension  of  time  and  stay.  ^ 

[Title  of  court  cmd  cause.'] 

On  the  summons  in  this  action  and  the  annexed  affidavit  of 
Z.  T.,  verified  the  day  of  ;  18     j  oedeeed,  that  the 

plaintiff,  or  his  attorneys,  show  cause,  before  this  court,  at  a 
special  term  thereof,  to  be  held  [at  chambers]  at  the  court 
house  [or,  at  the  city  hall]  in  the  city  of  ,  and  county  ^ 

of  ,  on  the  day  of  ,  18     ,  at  o'clock 

.  M.,  ,  or  as  soon  thereafter  as  counsel  can  be  heard, 

why  the  summons  herein  [or,  why  the  service  of  the  summons 
herein  on  the  defendant  Y.  Z.]  should  not  be  set  aside  on  the 
ground  [stating  it,'  and  if  irregularity  is  relied  on,  specify 
whaf], 

Oedeeed  further,  that  service  of  this  order  days  before 
it  is  returnable  [w,  on  or  before  ne^ft],  be  sufficient. 

Oedeeed  further,  that  said  defendant's  time  to  appear  and 
plead  hereir  be  extended  until  [ten]  days  after  the  decision 
upon  this  order  to  show  cause. 

Oedeeed  further,  that  the  proceedings  herein  be  stayed  not 
exceeding  twenty  [20]  days,  or  until  the  further  order  of  this 
court. 

[Date.]  [Signature  amd  initials  of  title  of  judge.] 

[Wotice  of  abearance  as  in  Fqrm  No.  390.] 

'  If  the  motion  is  founded  on  irreg-  Ind.,  302.      See  page  155  of  this  Vol- 

ularity,  the  notice  or  order  to  show  ume. 

cause  must  specify  the  irregularities         ^  As  to  the  place  for  moving,  see 

complained  of.    O'Neill  v.  Bender,  13  p.  134  of  this  Volume.     Hotchkiss  v. 

Weekly   Dig.,    47.      Stating   as   the  Crocker,  15  Eow.  Pr..  336;  Johnston 

ground  that  the  papers  were  "  irreg-  v.  Bryan,  5  id.,  355;  Davison  v.  Pow- 

ular,  defective,  and  insufficient,"  is  eU,  13  id.,  287;  McCarthys  McCarthy, 

too  vague.    Hadley  ®.  Gutridge,  58  13  Eun,  579. 
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Form  No.  398. 

Order  to  show  cause  why  order  of  publication  or  substituted  service 
should  not  be  set  aside. ' 

l^Name  o/"]  Court  \pr  if  court  order],  At  a  Special  Term  [c&c 

/fee  J?.  283]. 
{Title  of  cause.] 

On  the  annexed  affidavit  of  Z.  T.,  let  the  plaintiff  show 
cause  before  me  [or,  before  a  special  term  of  this  court,  to  be 
held  at  chambers]  at  the  court  house,  in  the  city  of  New  York, 
on  the  day  of  j  18     ,  at  o'clock        .  m.,  or 

as  soon  thereafter  as  counsel  can  be  heard,  why  the  order  of 
publication  herein  dated  the  day  of  ,  18     ,  should 

not  be  set  aside  on  the  papers  on  which  the  same  was  granted 
on  the  ground  of  '  [and  if  for  irregularity,  add  or  sub- 

stitute: for  irregularity:  specifying  it%  with  such  other  and 
further  relief  as  may  be  just,  and  with  costs  of  this  motion. 

And  it  is  further  ordered,  that  the  service  of  this  order,  on 
or  before  the  day  of  ,  18     ,  shall  be  sufficient. 

[Authentication  as  in  Form  No.  88,  j?.  291. J 

Form  No.  399. 

Order  on  motiou  to  set  aside  summons  where  appearance  was 

special. 

[Name  of]  Court  [or  if  cov/rt  order],  At  a  Special  Term  [c&c. 

Seep.  283]. 
[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
day  of  ,18      ,  presented  by  T.  Z.  [and  the  affida- 

vit of  A.  B.,  verified  the  day  of  ,18      ,  in  opposi- 

tion], and  after  hearing,  in  support  of  the  motion,  T.  Z  ,  ap- 
pearing for  Y.  Z.,  above-named,  for  the  purpose  of  moving  [to 

1  The  judge  who  grants  an  order  133,  paragraphs  46,  51,  of  this  Vol- 

of  publication  can  entertain  a  motion  ume. 

to  vacate  or  modify  it.    McCarthi?^  ».         ^  If  the  affidavit  failed  to  give  jur- 

McCarthy,  13  Hun,  579.  If  the  motion  isdiction,  it  is  not  essential  that  the 

is  made  in  the  Supreme  Court  without  motion  specify  the  objections.    As  to 

notice,  it  maybe  made  before  the  judge  what  insufficiency  of  affidavit  prevents 

who  granted  the  order  in  any  part  of  acquiring  jurisdiction,  see  Haswell  v. 

the  State.    This  I  understand  to  be  Lincks,  87iV^.  F.,  637;  Roche  «.  Ward, 

what  was  really  held  in  McCarthy  v.  7  How  Pr.,  416;  Putnam  ».  Griffin,  19 

McCarthy,  although  the  language  of  Weekly  Dig.,  46. 
the  report  may  perhaps  be  understood         ^  This  is  essential.    Roche  t.  Ward, 

as  holding  the  same  in  case  of  a  mo-  7  How.  Pr.,  416,  and  see  other  oases 

tion  made  upon  notice.  See  pages  133,  in  Article  on  Motions. 
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set  aside  the  summons  herein],  and  for  no  other  purpose ;  and 
after  hearing  A.  T.  in  opposition  thereto : 

Okdeeed,  that  the  summons  in  this  action,  and  all  orders 
and  proceedings  thereon,  be  and  hereby  are  set  aside,  with  ten 
dollars  costs  of  this  motion. 

[Or]  that  the  motion  of  said  defendant  to  set  aside  the 
summons  heretofore  served  on  him  in  this  action,  on  the 
grounds  of  irregularity  and  invalidity,  be  and  the  same  hereby 
is  granted,  unless  the  plaintiff  amends  his  summons,  by  [state 
amendment  and  mode  of  service,  for  instance  thusl  inserting 
therein  the  county  of  New  York  as  the  place  wherein  plaintiff 
desires  the  trial  of  this  action  to  be  had,  and  serves  the  amended 
summons  on  said  defendant  personally,  within  [five]  days  from 
the  entry  of  this  order;  and  leave  to  issue  and  serve  such 
amended  summons  is  hereby  granted  ;  and  if  plaintiff  po 
amends,  and  serves  said  defendant,  said  motion  will  then  be 
and  hereby  is,  in  that  event,  denied  without  costs. 

And  it  is  hereby  further  ordered,  that  the  defendant  herein 
have  20  days'  time  to  appear  generally  after  the  service  on  him 
of  the  said  amended  summons,  as  hereinbefore  ordered. 

[Authentication  as  in  Farm  No.  88,  on  jo.  291.J 
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AETICLE  III. 

Eemoval  of  Cause  feom  One  State  Couet  to  Another. 


I.     Compulsory  Remot.*l. 

1.  Power  of  tho  court. 
2. of  court  to  which  cause  is  re- 
moved. 
3.  The  practice. 


Forms. 
(400.) 


(401.) 
(402.) 

(403.) 


(404.) 

(405.) 
(406.) 


Affidavit  to  obtain  stay  in  local 
court  to  enable  applicant  to 
move  Supi  eme  Uourt  for  re- 
moval of  cause. 

Order  for  stay  thereon. 

Notice  indorsed  on  copy  order 
for  service. 

Petition  for  removal  of  an  ac- 
tion from  a,  superior  city 
court  or  county  court  to  the 
Supreme  Court,  to  change 
the  place  of  trial. 

The  same — where  the  petition 
is  by  the  attorney. 

Order  to  show  cause  thereon. 

Affidavit  to  oppose  motion  to 


remove   cause   and    change 

place  of  trial. 
(407.)  Order    removing    cause    and 

changing  place  of  trial. 
(408.)  Ordar  denying  removal. 

II.  Removal  on  Consent. 

(409.)  Consent  to  remove  cause  from 
ihe  supreme  to  a.  superior 
city  court. 

(410.)  Order  for  removal  on  consent. 

III.  Removal  foe  Disqualification  of 
Judge. 

(411.)  Certificate  to  effect  removal  of 
a  cause  frum  a  superior  city 
court  by  reason  of  disquali- 
fication of  judges. 

(412.)  Certitioate  to  effect  removal  of 
a  cause  from  a  county  court 
for  incapacity  of  judge. 

(413.)  Petition  to  Supreme  Court  to 
remove  cause  from  county 
court  for  disqualification, 
(fee,  of  judge. 


I.    COMPULSORY    REMOVAL. 

1.  Power  of  the  court.] — The  power  of  the  court  is  purely 
statutory,  and  the  statute  should  be  strictly  pursued.^  But  the 
right  to  remand  a  easf  not  within  the  statute  is  deemed  implied 
when  necessary  to  prevent  injustice,^  if  there  is  no  adequate 
remedy  by  appeal,  as,  for  instance,  in  the  case  of  a  removal 
claimed  by  force  of  a  certificate  or  consent  without  order. 

2. (^  court  to  which  cause  is  removed.'] — The  court  to 

which  a  cause  is  duly  removed  gains  full  possession  of  it,  and 
may  stay  proceedings  or  dismiss  it,  as  if  it  had  originally  been 
instituted  there.^ 

3.  The  practice.] — The  motion,  when  a  motion  is  required, 

'  Swepson  v.  Call,  13  Fla.  337.  ' 

2  Field  V.  Talcott,  4  Month.  L.  Bui.,  23 
s  Reg  V.  Paget,  73  Lm  Times,  890. 
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can  be  made  on  papers  entitled  in  the  court  where  the  action 
is  pending,  even  if  the  application  is  made  to  another  court 
having  power  to  interfere  and  order  the  removal,^  but  a  petition 
is  more  appropriate  in  such  a  case. 

The  motion  should  be  promptly  made.' 


FORMS. 

Form  No.  400. 

Affidavit  to  obtain  stay  in  local  court  to  enable  applicant  to  move 
Supreme  Court  for  removal  of  cause.* 

{^Title  of  original  court  and  cause.] 
[  Yenue.] 

Y.  Z.,  the  defendant  [or,  plaintiff]  herein,  being  duly  sworn, 


I.  That  the  issue  was  joined  herein  on  the         day  of 
last,  by  the  service  of  an  answer  by  the  defendant  Y.  Z. 

[If  the  a/pjMcation  is  hy  defendamt,  state  or  refer  to  oath  to 
merits,  as  in  Form  No.  40i5,  paragraph  III.] 

II.  That  deponent  is  advised  by  his  counsel  Z.  T.,  and 
verily  believes,  that  [he  has  a  right  and]  it  is  necessary  to  the 
ends  of  justice  to  have  the  place  of  trial  changed  to  some  other 
county,  and  for  that  purpose  to  have  the  [action]  removed  to 
the  Supreme  Court,  and  deponent  intends  to  apply  to  the 
Supreme  Court  forthwith  for  an  order  for  such  removal.  That 
immediately  upon  the  joinder  of  issue  as  aforesaid,  deponent 
and  his  said  counsel  commenced  preparation  for  said  applica- 
tion, and  have  used  due  diligence  in  preparing  to  make  it  on 
the  earliest  possible  day  [if  tvme  has  passed,  state  excuse  or 
explanation].  That  such  application  can  lirst  be  heard  in  the 
Supreme  Court,  at  the  special  term  to  be  held  on  the  day 
of              next,  at 

'  Miller  t.  Dows,  3  How.  Pr. ,  98  (holding  that  a  motion  in  the  Supreme 
Court,  to  remove  thither  a  Common  Pleas  action,  was  properly  entitled  in  the 
Common  Pleas). 

« Darragh  s.  McKim,  2  Hun  337. 

3  The  stay  may  be    granted    by    N.  T.  Code  Civ.  Pro.,  §!?  372, 345.  See 
either  court,  or  by  a  judge  authorized    page  437  of  this  Volume, 
to  stay  proceedings  in  either  court 
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III.  That  no  previous  application  for  a  stay  of  proceedings 
for  the  purpose  of  seeking  a  removal  of  this  cause  has  been 
made  [except,  c&c}']. 

[Juratl  [Signature.] 

Form  No.  401. 
Order  for  stay  thereon' 

\_Title  of  court  and  cause.] 

On  reading  and  tiling  the  annexed  affidavit  of  Y.  Z.,  veri- 
fied the  day  of  ,18  [and  on  the  pleadings  herein]  and 
on  motion  of  Z.  T.,  attorney  for  [defendant], 

Oedeeed,  that  all  proceedings  on  the  part  of  the  [plaintiff] 
herein,  and  particularly  [here  specify  particular  acts,  if  any], 
be  stayed  for  twenty  days  from  this  date,  or  until  the  sooner 
determination  of  the  application  about  to  be  made  as  stated  in 
said  affidavit. 

[Daie.^  [Signature  and  initials  of  title  of  judge.} 

Form  No.  402. 
Notice  indorsed  on  copy  order  for  service. 

Please  take  notice,  that  the  within  is  a  copy  of  an  order 
herein,  this  day  granted  by  Hon.  ,  a  judge  of  the 

Court. 

[Date  and  address.]  [Signature  and  address  of], 

Attorney  for 

Form  No.  403. 

Petition  for  removal  of  an  action  from  a  Superior  City  Court  or 
Coanty  Court  to  the  Supreme  Court,  to  change  the  place  of 
trial. 

To  the  Supreme  Court  of  the  State  of  New  Tork. 
The  petition  of  T.  Z.  shows  : 

I.  That  he  is  the  defendant  [or,  plaintiff]  in  an  action 
brought  in  the  Court  by  A.  B.  [by  Z.  T.,  his  attorney], 

against  your  petitioner,  for  [here  Tyriefiy  indicate  nature  of  the 
action,  and  the  nature  of  the  defense,  a/nd  where  the  cause  of 

'  See  page  148,  paragraph  84,  and         '  See  Stat  op  PKOCBEDmas,  page 
page  303  of  this  Volume.  435  of  this  Volume. 
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action  and  defense  arose,  if  that  fact  is  material  to  the  question 
of  place  of  trial]. 

II.  [State  condition  of  cause,  for  instance  thus ;]  That  the 
summons  and  complaint  were  served  on  the  defendant  Y.  Z.  on 
the  day  of  ,  18     ;  the  cause  of  action  is  [concisely 

indicating  nature  and  amount,  and  if  material,  where  it  a/rose], 
and  the  answer  of  said  defendant  was  duly  served  on  the 
day  of  ,18     ,  and  the  cause  has  not  yet  been  put  on  the 

calendar;^  and  the  next  circuit  is  appointed  for 

[If  application  is  hy  defendant]  III.  That  your  petitioner 
has  fnlly  and  fairly  stated  the  case  to  Z.  T.,  his  counsel,  who 
resides  at  Ko.         ,  street,  in  the  city  of  ,  and  that 

he  has  a  good  and  substantial  defense  on  the  merits  to  the 
action  [or,  proceeding],  as  he  is  advised  by  his  said  counsel 
after  said  statement,  and  verily  believes  to  be  true. 

[Or  if  affidavit  of  merits  is  already  filed^  soa/]  That  a  due 
and  sufficient  affidavit  of  merits  has  been  made  in  this  action 
by  said  Y.  Z.,  and  was  filed  on  the  day  of  ?  18     , 

with  the  clerk  of  said  Court  [and  notice  thereof  given  to 

plaintiff's  attorney]. 

IV.  [If  the  application  is  to  secure  impartial  trial,  or  for 
conmenience  of  witnesses,  proceed  as  in  II  of  Form  No.  400.'] 

\Orif  ths  ground  of  application  is  that  the  county  is  not  the 
proper  one]  That  the  said  county  of  is  not  the  proper 

county  for  the  trial  of  said  action  [here  state  facts  showing  that 
another  is  the  only  proper  covnty,  for  instance]  that  at  the 
commencement  of  said  [action]  all  the  parties  thereto  resided 
[and  still  reside]  within  the  State,  and  neither  of  them  in  said 
county  of  ,  but  the  plaintiff  [resides  and]  then  resided  at 

,  in  the  county  of  ,  and  the  defendant  [resides 

and]  then  resided  at  ,  in  the  county  of  ,  and  that 

county  is  of  right  the  proper  county  for  the  trial  of  said 
[action.''] 

[And  if  stay  is  ashed  from  the  Supreme  Court  ^]  That  your 
petitioner  is  advised  by  his  counsel  Z.  T.,  and  verily  believes, 

1  If  the  statute  did  not  save  all  sidered  by  the  court  in  fixing  the 

proceedings  had,  such  as  provisional  place  of  trial  (iV.  T.  Gen.  Rules,  No. 

remedies,  it  would  be  proper  to  enu-  48,  of  1884),  whatever  be  the  principal 

merate  them,  and  provide  in  the  order  ground  of  motion;  and  hence  those 

for  their  continued  efEect.  facts  should  be  stated  if  material. 

«  N.  T.  Gen.  Bules,  No.  33,  of  1884.  *  See  note  1  on  next  page. 

'  The  nature  of  the  controversy,  «  For  method  where  it  is  asked 

the  place  where  the  cause  of  action  or  from  the  local  court,  see  Forms  Nos. 

defense  arose,  and  the  facts  showing  400  and  401. 
materiality  of  witnesses,  may  be  con- 
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[that  lie  has  a  right,  and]  it  is  necessary  to  the  ends  of  justice 
to  have  the  place  of  trial  changed  to  the  county  of  ,  or 

some  other  county  than  that  of  ,  and  for  that  purpose 

to  have  the  action  removed  to  the  Supreme  Court.^  That 
immediately  upon  the  joinder  of  issue  as  aforesaid,  your  peti- 
tioner and  his  said  counsel  commenced  preparation  for  said 
application,  and  have  used  due  diligence  in' preparing  this 
motion  for  the  earliest  practicable  day  \here  state  oirctomstances 
siibstantiating  this  allegation,^  and  showing  necessity  for  a  stay 
of  adverse  prooesdings  meanwhile  ;  and  state  dates  when  trial 
could  first  oe  had\ 

{If  order  to  show  cause  is  ashed^  V.  That  no  previous  appli- 
cation for  an  order  to  show  cause  why  a  removal  should  not  be 
had,  nor  for  a  stay  for  the  purpose  of  such  an  application  has 
been  made  [except,  <&c?'\. 

Wheeefoee,  your  petitioner  prays  that  an  order  may  be 
made  by  this  court,  removing  into  this  court  said  action,  for  the 
purpose  of  changing' the  place  of  trial  thereof  [or,  said  pro- 
ceeding, for  the  purpose  of  changing  the  place  of  hearing  there- 
of J,  and  that  the  place  of  trial  [or,  hearing]  be  changed  by  such 
order,  to  the  county  of  ,  or  to  such  other  county  as  the 

court  may  deem  proper  for  the  ends  of  justice  [and  for  costs 
of  this  motion  ^J. 

IDate.]  [Signature.] 

[  Verification  as  in  Form'  No.  170.] 

'  The   New  Tork  statute    (N.  Y.  of  an  action  in  the  Supreme  Court. 

Code  Civ.  Pro.,  §§  269,  3.43)  contem-  See  also  Quinn  v.  Van  Pelt,  13  Hun, 

plates  the  same  regulations  as  grounds  633.     But  the  mere  fact  that  the  resi- 

for  removal  from  a  local  court,  -which  dence  of  the  parties  makes  another 

are  grounds  for  a  change  of  place  of  county  the  proper  place  of  trial,  is  not 

trial  in  the  Supreme  Court;  and  this  enough  to  give  a  right  to  a  removal, 

accords  with  the  ruling  in  Cornell  v.  Campbell  v.  Butler,  4  AbJ).  Pr.,  55. 

Evans,  7  Hun,  299.     It  is  true  that  It  should  be  observed,  however,  that 

§    991    of    the    Code    unnecessarily  certain  facts  which,  when  the  action 

declares  that  the  article  is  applicable  is  brought  in  the  Supreme  Court,  are 

in  the  Supreme  Court  only,  but  this  only  the  ground  of  a  change  of  venue, 

can  be  given  literal  effect  in  nearly  all  are,  if  appearing  in  an  action  in  a  lo- 

cases  by  considering  that  the  removal  cal  court,  objections  to  the  jurisdic- 

from  the  local  court  is  determined  tion.    Where  an  objection  is  available 

first;  the  action  is  then,  in  contempla-  to  a  defendant  as  an  objection  to  the 

tion  of  law,  in  the  Supreme  Court,  jurisdiction,   he  should    appear  spe- 

and    the  change  of    place    of   trial,  cially;  but  it  will  often  be  preferred 

declared    by   the   same    order,   then  to  rely  upon  it  as  such  rather  than, 

takes  effect  on  the  action  in  the  Su-  perhaps,  to  waive  or  cure  it  by  ap- 

preme  Court.    It  is  true  that  §  318,  pearing  and    asking  to  remove  the 

relating  to  a  few  minor  local  courts,  cause. 

contemplates  not  a  removal  of  the  "  Required  hj  N.  T.  Qen.  Bules, 

whole  cause,  but  of  the  trial  only ;  but  No.  47,  of  1884. 
it  declares  that  the  court  must  make  "  See  page  148,  paragraph  84,  and 

the  order  in  a  proper  case,  and  the  page  303  of  this  Volume. 
only  means  of  determining  what  is  a  ^  Costs  will  not  be  asked  if  the  ac- 

proper  case  is  to  refer  to  the  sections  tion  was  properly  triable  where  it  was 

prescribing  the  proper  county  in  case  brought. 
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Form  No.  404. 
The  same — where  the  petition  is  by  the  attorney. 

[As  in  last  Form,  inserting  the  attorney  for  T.  Z.  before 
the  words  "  the  defendant,"  in  paragraph  I,  am,d  substituting 
said  defendant  [or,  said  plaintiff]  for  "  your^etitioner '_'  in  all 
the  allegations,  so  far  as  necessa/ry ;  and  svhstitufvng  the 
following  in  jplace  of  paragraph  IIl:'\ 

III.  That  your  petitioner,  who  resides  at  ,  has  been 

retained  by  said  defendant  to  defend  [or,  said  plaintiff  to 
bring]  this  action,  and  from  a  statement  of  the  case  in  this 
action,  made  to  your  petitioner  by  said  ,  your  petitioner 

verily  believes  that  said  has  a  good  and  substantial  defense 
upon  the  merits,^  to  [or,  a  right  to  recover  on]  the  cause  of 
action  set  forth  in  the  complaint,  or  some  part  thereof ;  and 
the  reason  why  this  petition  is  not  made  or  verified  by  said 
is  [here  state  it^ 

[Modify  pa/ragraph  IV,  ly  suhstiidtting  defendant,  ex- 
plain tiff, /"w  petitioner,  with  such  changes  as  ma/y  he  necessa/ry.'] 


Form  No.  405. 
Order  to  show  cause  thereon.' 

[As  in  Form  No.  163  /  and  where  a  stay  of  proceedings  is 
desired,  insert :  and  let  all  the  plaintiff" 's  proceedings  herein  be 
stayed  until  [  days  after]  the  further  order  of  the  court — or 
if  a  judge'' s  order,  say:  until  the  expiration  of  twenty  days  from 
this  date,  or  the  sooner  determination  of  the  application  to  be 
made  on  said  petition.] 

[Notice  of  motion  (where  no  stay  is  desired)  as  in  Form 
No.  164.] 

•  J/l   T.   Qen.    Mules,  No.  24,  of    court  or  by  judge  authorized  to  stay 
1884.  proceedings.    N.  T.  Code  Civ.  Pro., 

»  Order  may  be  made  by  either    §§  273,  346. 
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Form  No.  406. 

Affidavit  to  oppose  motion  to  remove  cause,  and  change  place  of 

trial. 

Supreme  Court,  County  of 

In  the  Matter  of  the  Petition  of 

Y.  Z., 

To  Remove  an  Action  Between 

A.  B.  and  Y.  Z. 

[  Veniie.] 

A.  T.,  being  duly  sworn,  says  : 

I.  That  he  is  the  attorney  for  the  plaintiff  in  this  action. 

II.  That  the  action  is  brought  upon  ,  and  issue  was 
joined  on  the             day  of                j  18     ;  and  the  papers  for 
this  motion  to  remove  the  cause  were  not  served  until  the 
day  of            ,  18    .^ 

III.  That  immediately  after  joinder  of  issue,  deponent  put 
the  cause  on  the  calendar  of  the  Court,  and  it  will  prob- 
ably be  reached  in  due  course  there  before  the  day  of  , 
18    ,  and  deponent  is  prepared  to  try  it  then. 

TV.  That,  since  the  cause  was  so  at  issue,  two  circuits  have 
been  held  in  the  county  of  ,  to  which  defendant  asks  to 

have  the  cause  removed,  at  which  circuits  it  might  have  been 
reached  and  tried,  and  probably  would  have  been,  had  defend- 
ant promptly  applied  and  caused  removal  of  the  cause  [stating 
facts  substcmtiaUng  this ;  as,  that  jv/nior  issues  home  heen 
tried  1. 

[Jurat.']  [Signature.] 

[For  other  Forms,  see  those  used  on  ordinary  motions  to 
cha/nge  place  of  trial  in  Yolume  II  of  this  collection.] 

Form  No.  407. 

Order  removing  cause  and  changing  place  of  trial. 

At  a  Special  Term  of  the  Supreme 
Court  [c&c.    Seep.  283], 

[Title  as  in  last  Form.] 

On  reading  and  filing  the  petition  of  Y.  Z.,  verified  the 

'  See  Darragh  v.  McKim,  3  Sun,  337. 
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day  of  ,18     [spedfi/mff  all  the  papers  used],  and  on  the 

pleadings  in  the  action  therein  mentioned,  and  after  hearing 
Z.  T.  for  said  defendant  Y.  Z. ;  and  A.  T.  for  said  plaintiff  A. 
B.  in  opposition  thereto  [or,  and  on  proof  of  service  of  due 
notice  of  this  motion],  and  on  motion  of  Z.  T.,  attorney  for  said 
defendant  [no  one  appearing  for  said  plaintiff], 

Oedeeed,  that  the  said  action  [or,  proceeding  of  j 

brought  by  A.  B.  as^ainst  Y.  Z.,  be  removed  from  the  court  of 
into  this  court,  for  the  purpose  of  changing  the  place  of 
trial  [or,  hearing]  thereof;  and  that  the  place  of  trial  [r/r, 
hearing  thereof]  be  and  hereby  is  changed  to  tlie  county  of 
,'  with  dollars  costs  of  this  motion  ^  [to  abide  the 

event  of  the  action] . 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 

[Under  N.  Y.  Code  Oim.  Pro.,  %%  269,  319,  343,  344,  enter 
with  county  olerh  of  county  where  made,  and  see  that  certified 
copy  goes  with  removed  papers.] 


Form  No.  408. 
Order  denying  removal. 

[Title  and  authentication  as  in  last  Form-,  with  the  proper 

change  in  recitals.] 

Oedeeed,  that  the  petition  to  remove  said  action  and 
change  the  place  of  trial  be  denied,  with  dollars  costs  [to 

abide  the  event  of  the  action]. 

II.     REMOVAL  ON  CONSENT. 

Form  No.  409. 

Consent  to  remove  cause  from  the  supreme  to  a  superior  city  court. 

[Title  of  Supreme  Court  and  of  the  cause.] 

The  parties  to  this  action  [or,  proceeding]  hereby  consent 
to  the  entry  of  the  annexed  order  removing  the  same  to  the 
Court. 

[Date.]  [Signatures  of  pa/rties.] 

'  The  statute  itself  declares  the  re-  '  May   he    sometimes    added,    as 

moval  to  be  without  prejudice  to  pro-    where  the  original  county  was  not  the 
ceedings  already  had.    g§  276,  346.        proper  one. 
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Form  No.  410. 
Order  for  removal  on  consent. 

At  a  Special  Term  of  the 
Supreme  Court  [c&g.   Seejp.  283.] 
\Titie  of  the  cause.] 

_  On  reading  and  filing  the  annexed  consent  of  the  parties  to 
this  action  [or,  proceeding],  and  it  appearing  by  the  pleadings 
therein  that  the  same  is  triable  in  the  county  of  ;  and  on 

motion  of  , 

Okdeeed,  that  said  action  [or,  proceeding]  be  removed  to 
the  Court ;  proceedings  already  had  to  stand,  and  the 

cause  to  proceed  in  all  respects  as  if  originally  brought  and 
taken  in  said  last  mentioned  court.     [Add  or  substitute  any 
clauses  agreed^  u^pon  as  to  depositions,  their  return,  die] 
Enter  :  [signature  of  Judge  hy  initials  of  name  and  title.] 

[Under  N.  T.  Code  Civ.  Pro.,  §  274,  enter  with  county 
clerJc,  and  see  that  certified  cojyy  is  filed  with  cleric  of  the  local 
court,  together  with  the  removed  papers.] 

m.   REMOVAL  FOR  DISQUALIFICATION  OF  JUDGE. 

Form  No.  411. 

Certificate  to  effect  removal  of  a  cause  from  a  superior  city  court  by 
reason  of  disqualification  of  judges. 

[Title  of  superior  city  court^  and  of  the  cause.] 

Wheeeas,  it  has  been  made  to  appear  to  the  undersigned 
[a  majority  of  the]  judges  of  the  Court,  that  all  of  the 

judges  of  said  court  are  [by  law]  incapable  of  sitting  upon  the 
trial  of  the  above  entitled  action  [or,  upon  the  hearing  of  the 
above  entitled  proceeding — or,  upon  the  hearing  of  the  appeal 
to  the  general  term,  now  pending  in  the  above  entitled,  c&c. — 
(XT,  that  all  the  judges  of  said  court,  except  ,  are — by  law — 
incapable  of  sitting  upon  the  hearing  of  the  appeal  to  the 
general  term,  now  pending  in  the  above  entitled,  &o.] ; 

Now,  THEEBFOEE^  we  hereby  certify  the  fact  so  to  be,  to  the 
end  that  the  action  [or,  proceeding]  be  hereby  removed  to  the 

'Under  N.   T.    Code   Civ.   Pro.,    a  court  order;  but  a  general  term  cap- 
§  273,  the  order  is  a  judge's  order,  not    tion  will  not  vitiate. 
Vol,.  I.— 47 
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Supreme  Court  pursuant  to  the  provisions  of  the  Code  of  Civil 
Procedure  of  the  State  of  New  York.* 
[Date.] 

[Signatures  of  judges  with  initials  of  title.'] 

{Under  N.  Y.  Code  Civ.  Pro.,  §  '2,1^,  file  with  clerk  of  the 
local  court,  and  see  thai  cerinfisd  copy  is  filed  in  county  cleric's 
ofice,  with  the  removed  jpofpers^ 


Form  No.  413. 

Certificate  to  eflfect  removal  of  a  cause  from  a  county  court,  for 
incapacity  of  judge.  ^ 

{Title  of  county  court  and  of  the  cause. ^ 

It  appearing  in  this  action  {or,  proceeding]  that  the  under- 
signed, ,  the  county  judge  of  county,  is  [by  law] 
incapable  to  act  therein  by  reason  of  \here  may  briefly  indicate 
cause,  for  instance']  consanguinity  to  the  [or,  being  a 
stockholder  in  the  corporation  defendant — or,  having  been 
counsel  in  the  matter  involved  in  said  action],  and  there  being  no 
special  county  judge  within  said  county  [or,  it  appearing  in  this 
action,  &c.,  tliat  the  undersigned,  ,  the  county  judge  of 
county,  and  ,  the  special  county  judge  of  the  same,  are 
both — by  law — incapable  to  act  therein  by  reason — stating  cause 
as  to  each'] ; 

J^ow,  THEEEFOEE,  I  [or,  we]  hereby  certify  the  fact  so  -to 
be,'  to  the  end  that  the  action  [or,  proceeding]  be  hereby 
removed  from  this  court  to  the  Supreme  Court  [or,  from  before 
said  county  judge  to  be  continued  before  any  justice  of  the 
Supreme  Court]  within  the  judicial  district,  pursuant  to 

§  Si'A  of  the  Code  of  Civil  Procedure  of  the  State  of  New 
Tork.^ 

[Date.] 

[Signature  of  name  and  initials  of  title.] 

[File  with  county  cler'k.] 

'  As  to  the  rate  of  costs  in  a  cause  judge,  see  Matter  of  Ryers,  10  Hun, 

so  removed,  see  McLoughlin  «.  Smith,  93,  affl'd  in  73  N.  T.,  1. 

3  Sun,  250;  s.  c,  5  Supm.  Ct.  {T.  &  'A  certificate,  not  an  order  to  con- 

C),  523.  tinue  before  a  Supreme  Court  judge, 

2  For  another  mode  of  proceeding  is  the  proper  Form.  Matter  of  Khine. 

by  petition  to  Supreme  Court,  see  next  beck,  19  B.un,  846. 

Form.  ''  See  note  1  (ahove). 

As  to  calling  in  another  county 
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Form  No.  413. 

Petition  to  supreme  court  to  remove  cause  from  county  court  for 
disqualification,  &c. ,  of  judge.  ^ 

To  tlie  Supreme  Court  of  the  State  of  New  York. 
The  petition  of  A.  B.  shows  : 

I.  That  on  the  day  of  ,  18  [here  state  com- 
mencement  and  pendency  of  the  action  as  in  Form  No.  403 — 
or  if  a  fecial  proceeding,  for  instance  thus']  C.  D.,  an  infant 
under  the  age  of  fourteen,  by  your  petitioner,  his  general 
guardian,  heretofore  duly  presented  to  Hon.  J.  K.,  the  county 

J'udge  of  the  county  of  ,  a  petition,  a  copy  whereof  is 

lereto  annexed,  praying  for  a  sale  of  the  right,  title,  and 
interest  of  the  said  infant  in  certain  real  estate.  tJpon  which 
petition  an  order  of  the  said  county  court  was  duly  made  at  a 
term  thereof,  held  at  ,  in  the  said  county  of  , 

bearing  date  the  day  of  j  18     ,  appointing  ]P.  G. 

the  special  guardian  of  such  infant  for  the  purposes  of  the  said 
application,  and  directing  that  it  be  referred  to  E.  F.,  Esq.,  of 
,  as  referee,  to  ascertain  the  truth  of  the  facts  in  such 
petition  alleged;  and,  thereupon,  the  said  special  guardian 
gave  the  security  required  by  law  and  the  practice  of  the  court, 
and  the  same  was  duly  approved  by  said  judge,  signified  by 
his  approbation  indorsed  in  writing  thereon ;  and  before  any 
proceedings  were  had  upon  such  reference,  the  said  special 
guardian  produced  the  certificate  thereof,  also  so  required,  as 
appears  by  the  report  of  the  referee  hereafter  mentioned. 

That  afterwards  such  proceedings  were  had  that  said  referee 
duly  completed  the  inquiry  directed  by  said  order  and  the  prac- 
tice of  the  court,  and  has  made  his  report,  and  is  ready  to 
produce  the  same. 

II.  That  said  county  judge  has  become  [or,  your  petitioner 
has  since  then,  and  on  the  day  of  last  discovered 
that  said  county  judge  isj  incapable  to  act  in  said  proceeding 
by  reason  of  [here  may  hriefly  indicate  the  cause.  See  last 
Forrrh\. 

Whbeefoee,  your  petitioner  prays  that  this  court  will  make 
an  order  removing  said  petition  and  all  proceedings  thereon  to 

'  For  mode  of  removal  by  certificate,  see  last  Form. 
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this  Supreme  Court  [and  directing  in  what  county  it  shall 
proceed]. 

\If  change  of  place  of  trial  is  desired,  state  facts  a/nd 
ground  for  stay,  if  asked,  as  in  Forms  Nos.  400,  403.] 

{^If  order  to  show  cause  is  ashed,  add  ]  That  no  previous 
application  [c§c.*]. 

\I)ate.]  [Signature.] 

[  Verification  as  in  Forun  No.  170.] 
{Order  manj  he  easily  adapted  from  Form  No.  407.] 

1  See  page  148,  paragraph  84,  and  page  202,  of  this  Volume. 
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AETICLE    IV. 

Eemoval   fkom   a   State    Cotjkt   to   the   Cieouit  Couet  of 
THE   United  States. 

[The  course  most  convenient  to  the  practitioner  will  be  to  notice  first 
those  general  principles  which  apply  to  two  or  more  of  the  several  classes 
of  cases  in  which  there  is  a  right  of  removal,  and  in  connection  therewith 
the  changes  introduced  by  the  Act  of  1887 ;  then,  in  the  light  of  those 
changes  to  take  up  each  class  of  casss  with  the  principles  which  teat  the 
question  whether  the  right  exists  in  a  given  case,  and  the  rules  peculiar 
to  their  application  in  cases  of  that  class ;  and  afterward  to  consider  cer- 
tain rules  of  procedure  common  to  several  classes  of  cases.] 

I.  General  PEitforpLES;    and  the  Act     34.  Bond— form. 

OF  1887.  15.  —  amount. 

16.  —  obligors. 

1.  Power  of  removal.  17.  — acknowledgment,  cfec. 

2.  The  right  indefeasible.  18.  Separable  controversy. 

3.  Nature  of  the  causes  removable.  19.  Unneoessa'-y  and  improper  parties. 

4.  — auxiliary  suits.  20.  Ousting  State  jurisdiction  by  filing 
6.  Injunction   against  proceedings  in  petition,  bond,  &c. 

State  court. 

6.  Amount  in  controversy.     Acts  of      II.  For  Federal  Question  Cases,  see 

1875  and  1877  contrasted.  p.  760. 

7.  Person  of  the  applicant.  III.  For  Citizenship  Cases,  see  p.  766. 

8.  Precluding  removal  by  assisnment.  IV.  For  Peejudioe  and  Local  Inelh- 

9.  The  practice  in  obtaining  removal.  estoe  Cases,  see  p.  770. 

10.  The  petition — facts.  V.  Fur  Pkoceddre  in  the  Foregoing 

II.  —  reference  to  statute.  Casks,  see  p.  777. 

12.  —  situation  of  the  cause.  VI.  For  Land  Grant  Cases,  see  p.  807. 

13.  —  signature  and  verification. 

1.  Power  of  removal^ — The  power  to  remove  a  cause  from 
a  State  court  to  the  United  States  Court  is  purely  statutory. 

In  respect  to  the  effect  of  a  deviation  from  the  statute  an 
important  distinction  is  to  be  noticed.  The  terms  of  the  stat- 
ute defining  the  jurisdiction  of  the  United  States  court  and  the 
right  of  removal  are  inexorable.  ISTo  consent  or  waiver  can 
give  the  United  States  courts  jurisdiction  in  a  case  in  which  the 
statute  does  not  gijfe  them  jurisdiction/  either  through  its  defi- 
nition of  the  original  jurisdiction  or  through  the  derivative  jur- 
isdiction implied  in  some  cases  by  giving  the  right  of  removal.^ 

'  Amory  v.  kisioTY,  95  U.  S.,  186  (holding  personal  citizenship  essential); 
Ayers  v.  "Watson,  113  id.,  594  (holding,  however,  that  an  objection  as  to  time 
within  which  application  for  removal  was  made,  could  not  be  raised  by  the 
party  at  whose  instance  removal  was  effected). 

"  Kemoval  duly  had  pursuant  to  statute  carries  jurisdiction  in  the  new 
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Consent  to  removal  will  neither  give  jurisdiction  of  the 
subject-matter,  nor  of  parties  who  could  not  invoke  or  be  sub- 
jected to  the  jurisdiction  .1  But  if  the  cause  be  such  that  the 
court  might  have  acquired  jurisdiction  of  the  parties  by  service 
of  process,  consent  to  removal  waives  any  objection  to  the 
process  or  its  service.  He  who  desires  to  contest  the  validity 
of  service  of  process  should  appear  specially. 

As  will  be  seen  hereafter,  in  the  principal  classes  of  cases, 
no  act,— neither  the  refusal  of  the  State  court  or  of  the  United 
States  court  to  act,  nor  any  order  made  by  either, — except  it 
may  be  a  finding  that  the  surety  offered  is  insufficient,  can  pre- 
vent the  removal  in  a  case  within  the  statute,  if  the  applicant 
seasonably  files  the  requisite  papers. 

And  if  a  person  not  a  party  is  entitled  to  be  made  a  party 
in  the  State  court  in  a  case  in  which,  on  becoming  a  party,  he 
would  have  a  right  of  removal,  the  refusal  of  the  State  court 
to  act  on  his  application  to  be  made  a  party  will  not  be  allowed 
by  the  United  States  court  to  prejudice  him,  but  he  may  liave 
a  removal  and  be  allowed  to  proceed  by  order  of  the  United 
States  Circuit  Court.^ 

2.  Tlie  right  indefeasible.] — On  grounds  of  public  policy, 
the  right  of  a  party  to  remove  a  cause  in  a  case  provided  for 
by  the  statute,  is  not  barred  by  a  stipulation  made  before  suit 
not  to  exercise  the  right.^  Even  procuring  removal  in  a  case 
where  there  was  no  right  to  it  does  not  estop  the  removing 
party  from  objecting  that  the  United  States  court  acquired  no 
jurisdiction. 

court  to  proceed,  even  though  it  would  not  have  had  jurisdiction  of  the  same 
cause  of  action  had  the  suit  been  originally  brought  in  that  court.  It  gives  the 
new  court  jurisdiction  although  jurisdiction  of  the  person  could  not  have 
been  acquired  by  service  of  process  from  the  new  court.  Gaines  «.  Fuentes, 
92  U.  S.,  10;  s.  c,  1  Abb.  If.  O..  25,  n.;  U.  S.  v.  Ottman,  1  Hughes,  313;  U.  S. 
«.  Supervisors  of  Lee,  2  Bias.,  77;  Claflin  ®.  Com.  Ins.  Co.,  110  U.  8.,  81. 

But  how  far  this  principle  has  any  application  xmder  the  Act  of  1887  is  an 
open  question. 

•  But  where  an  action  commenced  in  a  State  court  involved  the  same 
claims  as  were  involved  in  an  action  already  commenced  in  the  Circuit  Court, 
which  had  jurisdiction,  Held,  that  a  removal  by  consent  to  the  Circuit  Court 
could  be  sustained,  as  it  simply  effected  what  the  parties  could  have  been 
compelled  to  do  by  injunction.    People's  Bank  ».  Calhoun,  103  U.  8.,  256. 

«  Hack  V.  Chicago  &  G.  S.  Ry.  Co.,  28  Federal  Hep  ,  856. 

»  Doyle  V.  Continental  Ins.  Co.,  94  U.  8.,  587;  Ins.  Co.  v.  Morse,  30  Wall. 
445. 
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Nor  is  it  any  objection  to  the  claim  to  remove  a  cause  that 
the  State  statute  under  which  the  cause  is  pending  in  the  State 
court  declares  that  the  State  court  shall  have  exclusive  juris- 
diction.* 

3.  Nature  of  the  ccmses  removable.'] — The  statute  applicable 
to  the  most  common  classes  of  cases — namely,  Federal  question 
cases,  citizenship  cases,  and  prejudice  or  local  influence  cases 
under  the  Act  of  1887,''  and  State  land  grant  cases, — provides 
only  for  the  removal  of  "  any  suit  of  a  civil  nature  at  law  or 
in  equity  ;  "  this  excludes  criminal  cases.* 

The  question  whether  a  defendant's  counterclaim  *  is  re- 
movable, and  what  special  statutory  proceedings  are  removable,^ 

'  Hess  V.  Reynolds,  113  U.  8.,  73  (holding,  in  a  local  prejudice  case,  that  a 
proceeding  against  an  administrator  to  obtain  payment  of  a  debt  due  by  the 
decedent  in  his  lifetime,  is  removable  into  a  court  of  the  United  States  when 
the  creditor  and  the  administrator  are  citizens  of  different  States,  notwith- 
standing that  the  State  statute  may  enact  that  such  claims  can  only  be  estab- 
lished in  a  probate  court  of  that  State,  or  by  appeal  from  that  court  to  some 
other  State  court). 

'  The  local  prejudice  clause  of  IT.  8.  S.  8.,  639,  sub.  3,  applies  to  "a  suit," 
without  qualification  in  respect  to  its  nature. 

»  State  ®.  Grand  Trunk  R.  R.  Co.,  3  Fed.  B.,  887. 

<  See  "West  v.  Aurora  City,  6  Wall. ,  139 ;  and  compare  Clarkson  v.  Manson, 
18  BUtchf.,  443;  s.  c,  60  How.  Pr.,  45;  overruling  59  How.  Pr.,480,  with  13 
Centr.  L.  J.,  439,  and  Falls  Wire  Mfg.  Co.  v.  Broderick,  13  Centr.  L.  J., 
873;  Gregory  v.  Hartley,  113  U.  8.,  743,  746. 

Itthe  decision  in  Clarkson  v.  Manson  be  regarded  as  depending  on  the 
doctrine  alluded  to  toward  the  close  of  the  opinion  that  citizenship  acquired 
pending  the  action  may  avaU,  it  is  not  borne  out  in  all  cases  now.  See  Gib- 
son «.  Bruce,  108  U.  S.,  561. 

*  A  proceeding  which,  though  special  and  statutory,  and  founded  on  juris- 
diction of  the  res,  and  ending,  like  a  proceeding  in  rem,  in  a  judgment  con- 
clusive against  an  absent  claimant,  is  nevertheless  removable  if  it  be  a  remedy 
substantially  consistent  with  the  ordinary  modes  of  procedure  on  the  equity 
side  of  the  Federal  courts.  Thus  a  special  proceeding,  in  substance  a  bill  of 
peace,  but  citing  by  publication  all  persons  who  can  set  up  any  right,  &c.,  to 
land  bought  at  an  official  sale,  to  show  cause,  &c.,  or  be  barred,  is  removable. 
Parker  ».  Overman,  18  How.  U.  8.,  137, 140.  Compare  Gaines  v.  Fuentes,  93 
U.  8.,  10;  s.  C,  1^65.  N.  C,  35,  n.;  Be  Frazer,  IS  Alb.  L.  J.,  353  (holding  pro- 
ceedings for  probate  of  will  not  removable) ;  Hargroves  v.  Redd,  43  G-a.,  143; 
Fouvergne  v.  'Sew  Orleans,  18  How.  U.  S.,  470  (holding  caveat  against  probate 
of  a  will  not  removable).  . 

Du  Vivier  v.  Hopkins,  116  Mass.,  135  (proceeding  to  establish  clami  agamst 
estate  of  deceased,  held  not  removable).  _ 

Gaines  d.  Fuentes,  93  U.  8..  10;  s.  c,  1  Abb.  if.  C,  35,  n.  (bill  m  eqmty 
to  avoid  a  will  and  in  effect  revoke  its  probate,  held  removable). 

Boom  Company  a  Patterson,  98  U.  8.,  403;  3  Bill,  465  (holding,  m  a 
citizenship  case,  that  a  controversy  between  the  owner  of  lands  and  a  corpo- 
ration seeking  to  condemn  and  appropriate  them,  is,  if  carried  under  a  State 
law  from  the  commissioners  of  appraisement  to  the  State  court,  taking  there 
the  form  of  a  suit  at  law,  subject  to  removal). 
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will  require  careful  attention  from  the  practitioner  engaged  in 
suclv  a  case. 

4.  —  auxiliary  suits.] — A  suit  which  would  be  within  the 
original  jurisdiction  of  the  Circuit  Court  of  the  United  States 
merely  because  auxiliary  or  incidental  to  a  judgment  or  decree 
already  recovered  in  the  United  States  court,  is  not  removable 
from  a  State  court  solely  on  that  account. 

Whether  the  fact  that  a  suit  is  auxiliary  and  incidental  to  a 
judgment  or  decree  already  recovered  in  a  State  court,  pre- 
vents its  removal,  depends  upon  its  being  substance  merely  a 
branch  of  the  original  proceeding  intended  to  invoke  only  the 
exclusive  control  of  the  court  over  its  own  process  and  record 
— such,  for  instance,  as  a  statutory  proceeding  to  try  summarily 
the  title  to  chattels  levied  on,^  or  an  action  to  annul  a  judgment 
merely  on  grounds  involving  the  form  and  not  the  merits  of 
the  judgment.^ 

If  it  is  a  suit  in  law  or  equity  founded  upon  the  substantial 
legal  or  equitable  right  of  the  party,  the  fact  that  it  grows  out 
of  or  seeks  to  control  a  suit  in  the  State  court  which  could  not 
be  removed,  does  not  prevent  its  removal.^ 

Kurtz  ».  Moffitt,  115  U.  8.,  487  (habeas  corpus  is  not  removable). 

State  V.  Johnson,  29  La.  Ann.,  399  (mandamus) ;  State  v.  Bowen,  8  8.  O. 
(Rich.).  383  (quo  wan'ranto). 

Keith  V.  Levi,  3  Fed.  Bep.,  743  (actions  begun  by  attachment  are  remov- 
able). 

Where  there  is  no  controversy  the  suit  cannot  be  removed;  a  mere  pro- 
ceeding cannot  be  removed.    Fashnacht  «.  Prank,  38  Wall.,  416. 

So,  where  a  default  has  been  taken.  Berrian  v.  Chetwood,  9  Fed.  Rep., 
678    also,  Pettus  v.  Georgia  K.  R.  Co.,  8  Woods,  630. 

In  an  action  of  interpleader,  the  main  question  being  whether  the  action 
is  rightly  brought,  and  the  primary  issue  being  between  the  plaintiff  and  the 
defendants,  and  not  between  the  co-defendants,  the  action  can  only  be  re- 
moved to  the  United  States  court  on  the  ground  of  citizenship  when  the  de- 
fendants are  all  citizens  of  different  States  from  the  plaintiff;  it  is  not  enough 
that  the  defendants  making  the  conflicting  claims  are  not  citizens  of  the  sanae 
State.    Republic  Fire  Ins.  Co.  v.  Keogh,  38  Hun,  644;  but  query? 

1  Bank  v.  TurnbuU,  16  Wall.,  190. 

=  Barrow  v.  Hunton,  99  U.  8.,  80. 

'  A  suit  to  restrain  a  judgment-creditor  from  levying  on  land  whereof  the 
complainant  was  the  owner  and  actual  possessor  by  a  good  and  valid  title  from 
the  judgment-debtor,  Held,  not  to  be  so  auxiliary  and  incidental  to  the  orig- 
inal action  as  not  to  be  removable.    Bondurant «.  Watson,  103  U  8.   381. 

Replevin  against  a  sheriff,  for  levy  under  a,  fieri  facias  issued  upon  a  judg- 
ment, Held,  removable,  because  not  merely  auxiliary.  Kem  v.  Huidekoper, 
103  U.  8,  485. 

If  the  controversy  is  between  persons  whose  citizenship  entitles  either  to  a 
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5.  Injunction  against  ^proceedings  in  State  court.'] — The 
fact  that  the  action  involves  a  demand  for  an  injunction  against 
proceedings  in  a  State  court.— a  kind  of  relief  which  a  United 
States  court  cannot  grant,^ — is  no  obstacle  to  removal ;  but  in 
such  case  the  party  seeking  such  relief  pending  the  action  must 
get  his  injunction  in  the  State  court.  Such  an  injunction  the 
United  States  court  may  refuse  to  dissolve.^  If  it  was  granted 
before  removal,  it  may  be  enforced  in  the  United  States  court ; 
if  not,  he  can  have  no  such  injunction  except  as  a  part  of  final 
judgment.® 

6.  Amount  in  controversy .\ — In  those  cases  where  the 
amount  in  controversy  is  material,  a  controversy  not  involving 
pecuniary  value  is  not  removable,  no  matter  how  great  its  im- 
portance.* But  a  market  value  is  not  necessary  under  such  a 
restriction.^  The  amount  claimed,  and  appearing  to  be  recov- 
erable by  the  plaintiff's  process  and  pleading,  exclusive  of  inter- 
est^ and  costs,  is  that  which  determines  the  question.  If  the  al- 
legations of  the  pleading  show  a  claim  not  exceeding  the  limit, 
a  demand  for  a  judgment  exceeding  the  limit  does  not  suffice.'' 
But  on  the  other  hand,  when  either  the  process  or  the  pleading 
fails  to  fix  the  sum,  the  other  may  be  referred  to  to  ascertain 
it ;  and  if  neither  disclose  it,  as  sometimes  in  case  of  an  injunc- 
tion suit,  the  court  may  receive  other  evidence.^  If  there  are 
several  plaintiffs,  the  amount  due  to  each  must  exceed  the  limit.^ 

removal,  it  is  no  objection  that  the  controversy  relates  to  a  fund  in  the  cus- 
tody of  the  State  court.     Relfe  «.  Rundle,  103  U.  B.,  322. 

•  TJ.  8.  B.  8.,  §  720. 

"  Perry  v.  Sharpe,  8  Fed.  Sep.,  15. 

3  Compare  Bondurant  v.  Wilson,  103  U.  8..  281,  289;  French  v.  Hay,  33 
Wall.,  250;  Hunt  ®.  Fisher,  29  Fed.  Sep.,  801. 

^  See  16  Abb.  Pr..  JSf.  8.,  97,  note ;  DeKrafft  v.  Barney,  2  Black,  704,  and 
cases  cited  at  707 ;  Pratt  v.  Fitzhugh,  1  id.,  271. 

'  Sparrow  i).  Strong,  3  Wall,  103.     Compare  21  How.  U.  8.,  290. 

A  demand  in  the  petition  for  the  recovery  of  specified  land  and  $500, 
Seld,  to  be  a  demand  for  more  than  $500.    Ayers  v.  Watson,  118  U.  8.,  594. 

*  The  limit  prescribed  by  the  prejudice  clause  of  V.  8.  B.  8.,§  639,  suid. 
3,  does  not  exclude  interest. 

'  Lee  V.  Watson,  1  Wall..  387. 

8  For  a  collection  of  the  authorities  on  this  point  see  Fisk  ».  Union  Pacific 
E  R.  Co.,  10  Abb.  Pr.,  N.  8..  488,  note,  and  McGinnity  v.  White,  8  Dill.,  350; 
Hulsecamp«.  Teel,  2Z»a?Z.,  358;  Gordon  v.  Longest,  16  Pet.,  97;  Ladd  v. 
Tudor,  3  Woodb.  &  M.,  325. 

9  King  1).  Wilson,  1  JDill,  555. 
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JURISDICTION  :    REMOVAL  ACT  OF  1875  AND  1887. 


Act  of   1875. 

Chap.  137. — An  act  to  determine 
the  jurisdiction  of  circuit  courts  of 
the  United  States,  and  to  regulate  the 
removal  of  causes  from  State  courts, 
and  for  other  purposes. 


[Jurisdiction  of  Circuit  Court, 
1875.]  Be  it  enacted  by  the  Senate 
and  House  of  Representatives  of  the 
United  States  of  America  in  Congress 
assembled.  That  the  circuit  courts  of 
the  United  States  shall  have  original 
cognizance,  concurrent  with  the 
courts  of  the  several  States,  of  all 
suits  of  a  civil  nature  at  common  law 
or  in  equity,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the 
sum  or  value  of  five  hundred  dollars, 
and  arising  under  the  constitution  or 
laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under 
their  authority,  or  in  which  the  Unit- 
ed States  are  plaintiffs  or  petitioners, 
or  in  which  there  shall  be  a  contro- 
versy between  citizens  of  different 
States  or  a  controversy  between  citi- 
zens of  the  same  State  claiming  lands 
under  grants  of  different  States,  or  a 
controversy  between  citizens  of  a  State 
and  foreign  States,  citizens,  or  sub- 
jects; and  shall  have  exclusive  cogni- 
zance of  all  crimes  and  offenses  cogni- 
zable under  the  authority  of  the  Unit- 
ed States,  except  as  otherwise  provided 
by  law,  and  concurrent  jurisdiction 
with  the  district  courts  of  the  crimes 
and  offenses  cognizable  therein.  But 
no  person  shall  be  arrested  in  one  dis- 
trict for  trial  in  another  in  any  civil 
action  before  a  circuit  or  district  court. 
*  And  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against 
any  person  by  any  original  process  or 
proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time 
of  serving  such  process  or  commenc- 
ing such  proceeding,  except  as  here- 
inafter provided;  f  nor  shall  any  cir- 
cuit or  district  court  have  cognizance 
of  any  suit  founded  on  contract  in 


Act  of  1887. 

An  act  to  amend  the  act  of  Con- 
gress, approved  March  3,  1875,  en- 
titled ■'  An  act  to  determine  the  Juris- 
diction of  circuit  courts  of  the  United 
States,  and  to  regulate  the  removal  of 
causes  from  State  courts,  and  for  other 
purposes,  and  to  further  regulate  the 
jurisdiction  of  circuit  courts  of  the 
United  States,  and  for  other  pur- 
poses." 

[Jurisdiction  of  Circuit  Court, 
1887.1  Be  it  enacted  by  the  Senate 
and  House  of  Representatives  of  the 
United  States  of  America  in  Congress 
assembled,  Tliat  the  first  section  of  an 
act  entitled  "An  act  to  determine  the 
jurisdiction  of  circuit  courts  of  the 
United  States,  and  to  regulate  the  re- 
moval of  causes  from  State  courts,  and 
for  otlier  purposes,"  approved  Ma/rch 
3,  1875,  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows : 
"  That  the  circuit  courts  of  the  Unit- 
ed States  shall  have  original  cogni- 
zance, concurrent  with  the  courts  of 
the  several  States,  of  all  suits  of  a 
civil  nattire,  at  common  law  or  in 
equity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  two  thous- 
and dollars,  and  arising  under  the 
constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority, 
or  in  which  controversy  the  United 
States  are  plaintiffs  or  petitioners,  or 
in  which  there  shall  be  a  controversy 
between  citizens  of  different  States, 
in  which  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the  sum 
or  value  aforesaid,  or  a  controversy 
between  citizens  of  the  same  State 
claiming  lands  under  grants  of  differ- 
ent States,  or  a  controversy  between 
citizens  of  a  State  and  foreign  States, 
citizens,  or  subjects,  in  which  the  matter 
in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  aforesaid, 
and  shall  have  exclusive  cognizance  of 
all  crimes  and  offenses  cognizable  an- 
der  the  authority  of  the  United  States, 
except  as  otherwise  provided  by  law, 
and  concurrent  jurisdiction  with  the 
district  courts  of  the  crimes  and  of- 
fenses cognizable  Jy  them.     But  no 
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favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such 
court  to  recover  thereon  if  no  assign- 
ment had  been  made,  except  in  cases 
of  promissory  notes  negotiable  by  the 
law  merchant  and  bills  of  exchange. 
And  the  circuit  courts  shall  also  have 
appellate  jurisdiction  from  the  district 
courts  under  the  regulations  and  re- 
strictions prescribed  by  law. 

[*  The  clauses  opposite,  between 
the  *  and  the  f,  re-enact  U.  S.  B.  8., 
§  739,  omitting,  however,  the  not- 
able clause,  "  or  in  which  he  is  found 
at  the  time  of  serving  the  writ,"  and 
omitting  the  qualifications  or  excep- 
tions as  to  absentees  and  suits  in  States 
containing  several  districts,  which 
were  made  by  §§  738  and  740-3.  Com- 
pare, as  to  absentees,  §  8  of  the  act  of 
1875.] 


[Bemovable  causes,  1875.]  Sec.  3. 
That  any  suit  of  a  civil  nature,  at  law 
or  in  equity,  now  pending  or  hereaf- 
ter brought  in  any  State  court  where 
the  matter  in  dispute  exceeds,  exclu- 
sive of  costs,  the  sum  or  value  of  five 
hundred  dollars,  and  arising  under 
the  constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority, 
or  in  which  the  United  States  shall  be 
plaintifE  or  petitioner,  or  in  which 
there  shall  be  a  controversy  between 
citizens  of  different  States,  or  a  con- 
troversy between  citizens  of  the  same 
State  claiming  lands  under  grants  of 
different  States,  or  a  controversy  be- 
tween citizens  of  a  State  and  foreign 
States,  citizens,  or  subjects,  either 
party  may  remove  said  suit  into  the 
circuit  court  of  the  United  States  for 
the  proper  district.  And  when  in  any 
suit  mentioned  in  this  section  there 
shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  States, 
and  which  can  be  fully  determined  as 
between  them,  then  either  one  or  more 
of  the  plaintiffs  or  defendants  actually 
interested  in  such  controversy  may 
remove  said  suit  into  the  circuit  court 


person  shall  be  arrested  in  one  district 
for  trial  in  another  in  any  civil  action 
before  a  circuit  or  district  court ; 
*  and  no  civil  suit  shall  be  brought  be- 
fore either  of  said  courts  against  any 
person  by  any  original  process  of  [  ?  or] 
proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant  [  ] ;  but 
where  the  jurisdiction  is  founded  only 
on  the  fact  that  the  action  is  between 
citizens  of  different  States,  suit  shall 
be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the 
defendant;  f  nor  shall  any  circuit  or 
district  court  have  cognizance  of  any 
suit  [  ]  ewcept  upon  foreign  bills  of  ex- 
change, to  recover  the  contents  of  any 
promissory  note  or  other  chase  in  action 
in  favor  of  any  assignee,  or  of  any  sub- 
sequent holder  of  [?  if]  such  instru- 
ment be  payable  to  bearer,  and  be  not 
made  by  any  corporation,  unless  such 
suit  might  have  been  prosecuted  in 
such  court  to  recover  tlie  said  contents 
if  no  assignment  or  transfer  had  been 
made  [  ];  and  the  circuit  courts  shall 
also  have  appellate  jurisdiction  from 
the  district  courts,  under  the  regula- 
tions and  restrictions  prescribed  by 
law." 

[Hem^vable  causes,  1887.]  "  Sec.  3. 
That  anjr  suit  of  a  civil  nature,  at  law 
or  in  equity,  arising  under  the  constitu- 
tion and  [or]  laws  of  the  United  States, 
or  treaties  made,  or  Mohich  shall  be 
made,  under  their  authority,  of  which 
the  circuit  courts  of  the  United  States 
are  given  original  jurisdiction  by  the 
preceding  section,  which  may  now  be 
pending,  or  which  may  hereafter  be 
brought,  in  any  State  court,  may  be 
removed  by  the  defendant  or  defend- 
ants therein  to  the  circuit  court  of  the 
United  States  for  the  proper  district. 
Anj^  other  suit  of  a  civil  nature,  at  law 
or  in  equity,  of  which  the  circuit 
courts  of  the  United  States  are  given 
jurisdiction  by  the  preceding  section, 
and  which  are  now  pending,  or  which 
may  hereafter  be  brought,  in  any  State 
court,  may  be  removed  into  the  cir- 
cuit court  of  the  United  States  for  the 
proper  district  by  the  defendant  or 
defendants  therein,  being  non-resi- 
dents of  that  State;  and  when  in  any 
suit  mentioned  in  this  section  there 
shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  States, 
and  which  can  be  fully  determined  as 
between  them,  then  either  one  or 
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of  the  United  States  for  tlie  proper 
district. 


[Prejudice  or  local  influence  cases.'] 
U.  8.  B.  8.,  §  639.  When  a  suit  is 
between  a  citizen  of  the  State  in 
which  it  is  brought  and  a  citizen  of 
another  State,  it  may  be  so  removed 
on  the  petition  of  the  latter,  whether  he 
be  plaintiff  or  defendant,  filed  at  any 
time  before  the  trial  or  final  hearing 
of  the  suit,  if,  before  or  at  the  time  of 
filing  said  petition,  he  makes  and  files 
in  said  State  court  an  affidavit  stating 
that  he  has  reason  to  believe,  and  does 
believe,  that,  from  prejudice  or  local 
influence,  he  will  not  be  able  to  obtain 
justice  in  such  State  court. 

In  order  to  such  removal,  the  peti- 
tioner in  the  cases  aforesaid  must,  at 
the  time  of  filing  his  petition  therefor, 
offer  in  said  State  court  good  and  suf- 
ficient surety  for  his  entering  in  such 
circuit  court,  on  the  first  day  of  its 
session,  copies  of  Said  process  against 
him,  and  of  all  pleadings,  depositions, 
testimony,  and  other  proceedings  in 
the  cause,  or,  in  said  cases  where  a 
citizen  of  the  State  in  which  the  suit 
is  brought  is  a  defendant,  copies  of 
all  process,  pleadings,  depositions, 
testimony,  and  other  proceedings  in 
the  cause  concerning  or  affecting  the 
petitioner,  and  also  for  his  there  ap- 
pearing and  entering  special  bail  in  the 
cause,  if  special  bail  was  originally 
requisite  therein.  It  shall  thereupon 
be  the  duty  of  the  State  court  to  ac- 
cept the  surety  and  to  proceed  no  fur- 
ther in  the  cause  against  the  petitioner, 
and  any  bail  that  may  have  been  orig- 
inally taken  shall  be  discharged. 

When  the  said  copies  are  entered 
as  aforesaid  in  the  circuit  court,  the 
cause  shall  there  proceed  in  the  same 
■  manner  as  if  it  had  been  brought  there 
by  original  process,  and  the  copies  of 
pleadings  shall  have  the  same  force 
and  effect,  in  every  respect  and  for 
every  purpose,  as  the  original  plead- 
ings would  have  had  by  the  laws  and 
practice  of  the  courts  of  such  State  if 
the  cause  had  remained  in  the  State 
court. 

[Remand.  \  Act  of  1875,  sec.  5.  That 
if,  in  any  suit  commenced  in  a  circuit 
court  or  removed  from  a  State  court  to 
a  circuit  court  of  the  United  States,  it 
shall  appear  to  the  satisfaction  of  said 


more  of  the  defendants  actually  inter- 
ested in  such  controversy  may  remove 
said  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district. 
*  And  where  a  suit  is  now  pending, 
or  may  be  hereafter  brought,  in  any 
State  court,  in  which  there  is  a  con- 
troversy between  a  citizen  of  the  State 
in  which  the  suit  is  brought  and  a 
citizen  of  another  State,  any  defend- 
ant, being  such  citizen  of   another 
State,  may  remove  such  suit  into  the 
circuit  court  of  the  United  States  for 
the  proper  district,  at  any  time  before 
the  trial  thereof,  when  it  shall  be  made 
to  appear  to  said  circuit  court  that 
from  prejudice  or  local  influence  he 
will  not  be  able  to  obtain  justice  in 
such  State  court,  or  in  any  other  State 
court  to  which  the  said  defendant 
may,  under  the  laws  of  the  State,  have 
the  right,  on  account  of  such  preju- 
dice or  local  influence,  to  remove  said 
cause :  Provided,  That  if  it  further 
appear  that  said  suit  can  be  fully  and 
justly  determined  as  to  the  other  de- 
fendants in  the  State  court,  without 
being  affected  by  such  prejudice  or 
local  influence,  and  that  no  party  to 
the  suit  will  be  prejudiced  by  a  sepa- 
ration of  the  parties,  said  circuit  court 
may  direct  the  suit  to  be  remanded, 
so  far  as  relates  to  such  other  defend- 
ants, to  the  State  court,  to  be  proceed- 
ed with  therein.     At  anytime  before 
the  trial  of  any  suit  which  is  now 
pending  in  any  circuit  court,  or  may 
hereafter    be    entered    therein,    and 
which  has  been  removed  to  said  court 
from  a  State  court  on  the  affidavit  of 
any  party  plaintiff  that  he  had  reason 
to  believe  and  did  believe  that,  from 
prejudice  or  local  influence,  he  was 
unable  to  obtain  justice  in  said  State 
court,  the  circuit  court  shall,  on  ap- 
plication of  the  other  party,  examine 
into  the  truth  of  said  affidavit  and  the  ' 
grounds  thereof,  and,  unless  it  shall 
appear  to  the  satisfaction  of  said  court 
that  said  party  will  not  be  able  to  ob- 
tain justice  in  such  State  court,  it 
shall  cause  the  same  to  be  remanded 
thereto,  f  Whenever  any  cause  shall 
be  removed  from  any  State  court  into 
any  circuit  court  of  the  United  States, 
and  the  circuit  court  shall  decide  that 
the  cause  was  improperly  removed, 
and  order  the  same  to  be  remanded  to 
the  State  court  from  whence  it  came, 
such  remand  shall   be  immediately 


JURISDICTION  ■   REMOVAL  ACT  OF  18T5  AND  188T. 


Y49 


circuit  court,  at  anytime  after  such  suit 
has  beea  brought  or  removed  thereto, 
that  such  suit  does  not  really  and  sub- 
stantially involve  a  dispute  or  contro- 
versy properly  within  the  jurisdiction 
of  said  circuit  court,  or  that  the  par- 
ties to  sai  d  suit  have  been  improperly 
or  collusively  made  or  joined,  either 
as  plaintiffs  or  defendants,  for  the 
purpose  of  creating  a  case  cognizable 
or  removable  under  this  act,  the  said 
circuit  court  shall  proceed  no  further 
therein,  but  shall  dismiss  the  suit  or 
remand  it  to  the  court  from  which  it 
was  removed  as  justice  may  require, 
and  shall  make  such  order  as  to  costs 
as  shall  be  just;  but  the  order  of  said 
circuit  court  dismissing  or  remanding 
said  cause  to  the  State  court  shall  be 
reviewable  by  the  Supreme  Court  on 
writ  of  error  or  appeal,  as  the  case 
may  be. 


[ProceediTigs  to  remone,  1875.] 
Sec.  3.  That  whenever  either  party, 
or  any  one  or  more  of  the  plaintiffs 
or  defendants  entitled  to  remove  any 
suit  mentioned  in  the  next  preceding 
section  shall  desire  to  remove  such 
suit  froin  a  State  court  to  the  circuit 
court  of  the  United  States,  he  or  they 
may  make  and  file  a  petition  in  such 
suit  in  such  State  court  before  or  at 
the  term  at  which  said  cause  could 
be  first  tried  and  before  the  trial 
thereof  for  the  removal  of  such  suit 
into  the  circuit  court  to  be  held  in  the 
(district  where  such  suit  is  pending, 
and  shall  make  and  file  therewith  a 
bond,  with  good  and  suificient  surety, 
for  his  or  their  entering  in  such  cir- 
cuit court,  on  the  first  day  of  its  then 
next  session,  a  copy  of  the  record  in 
such  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  the  said  cir- 
cuit court,  if  said  court  shall  hold 
that  such  suit  was  wrongfully  or  im- 
properly removed  thereto,  and  also 
for  there  appearing  and  entering  spe- 
cial bail  in  such  suit,  if  special  bail 
was  originally  requisite  therein,  it 
shall  then  be  the  dutjr  of  the  State 
court  to  accept  said  petition  and  bond, 
and  proceed  no  further  in  such  suit, 
and  any  bail  that  may  have  been  or- 
iginally taken  shall  be  discharged ; 
and  the  said  copy  being  entered  as 


carried  into  execution,  and  no  appeal 
or  writ  of  error  from  the  decision  of 
the  circuit  court  so  remanding  such 
cause  shall  be  allowed."  ^ 

*  The  clause  between  the  *  and 
the  f  compare  with  the  3d  subd.  of  U. 
S.  R.  S.,  §  639. 

The  clause  between  the  f  and  the 
T[  compare  with  the  opposite  §  5  of 
the  Act  of  1875. 

[With  the  last  clause  of  §  2,  as  to 
remand,  compare  the  last  clause  of 
§  5  of  the  Act  of  1875,  which  allowed 
the  Supreme  Court  to  review  an  order 
of  remand.] 


[Proceedings  to  remove,  1887].  That 
section  three  of  said"  act  be,  and  the 
same  is  hereby,  amended  so  as  to  read 
as  follows: 

Sec.  3.  That  whenever  any  party  [  ] 
entitled  to  remove  any  suit  mentioned 
in  the  next  preceding  section,  except 
in  siteh  eases  as  are  provided  for  in 
tlie  last  clause  of  said  section,  may  de- 
sire to  remove  such  suit  from  a  State 
court  to  the  circuit  court  of  the  United 
States,  he  [  ]  may  make  and  file  a  pe- 
tition in  such  suit  in  such  State  court 
at  the  time,  or  any  time  before  the  de- 
fendant is  required  hy  the  laws  of  the 
State  or  the  rule  of  the  State  court  in 
which  such  suit  is  hrought  to  answer  or 
plead  to  the  declaration  or  complaint 
of  the  plaintiff,  for  the  removal  of 
such  suit  into  the  circuit  court  to  be 
held  in  the  district  where  such  suit  is 
pending,  and  shall  make  and  file  there- 
with a  bond,  with  good  and  sufficient 
surety,  for  his  or  their  entering  in 
such  circuit  court,  on  the  first  day  of 
its  then  next  session,  a  copy  of  the 
record  in  such  suit,  and  for  paying 
all  costs  that  may  be  awarded  by  the 
said  circuit  court  if  said  court  shall 
hold  that  such  suit  was  wrongfully  or 
improperly  removed  thereto,  and  also 
for  their  [there?]  appearing  and  enter- 
ing special  bail  in  such  suit  if  special 
bail  was  originally  requisite  therein. 
It  shall  then  be  the  duty  of  the  State 
court  to  accept  said  petition  and  bond, 
and  proceed  no  further  in  such  suit 
[    ];  and  the  said  copy  being  entered 
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aforesaid  in  said  circuit  court  of  the 
United  States,  the  cause  shall  then 
proceed  in  the  same  manner  as  if  it 
had  been  originally  commenced  in  the 
said  circuit  court;  and  if  in  any  action 
commenced  in  a  State  court  the  title 
of  land  be  concerned,  and  the  parties 
are  citizens  of  the  same  State,  and  the 
matter  in  dispute  exceed  the  sum  or 
value  of  five  hundred  dollars,  exclusive 
of  costs,  the  sum  or  value  being  made 
to  appear,  one  or  more  of  the  plaintiffs 
or  defendants,  before  the  trial,  majr 
state  to  the  court,  and  make  affidavit,  if 
the  court  require  it,  that  he  or  they 
claim  or  shall  rely  upon  a  right  or  title 
to  the  land  under  a  grant  from  a  State, 
and  produce  the  original  grant,  or  an 
exemplification  of  it,  except  where  the 
loss  of  public  records  shall  put  it  out 
of  his  or  their  power,  and  shall  move 
that  any  one  or  more  of  the  adverse 
party  inform  the  court  whether  he  or 
they  claim  a  right  or  title  to  the  land 
under  a  grant  from  some  other  State, 
the  party  or  parties  so  required  shall 
give  such  information,  or  otherwise 
not  be  allowed  to  plead  such  grant,  or 
give  it  in  evidence  upon  the  trial ;  and 
if  he  or  they  inform  that  he  or  they 
do  claim  under  such  grant,  any  one 
or  more  of  the  party  moving  for  such 
information  may  then,  on  petition  and 
bond  as  hereinbefore  mentioned  in 
this  act,  remove  the  cause  for  trial  to 
the  circuit  court  of  the  United  States 
next  to  be  holden  in  such  district; 
and  any  one  of  either  party  removing 
the  cause  shall  not  be  allowed  to  plead 
or  give  evidence  of  any  other  title  than 
that  by  him  or  them  stated  as  afore- 
said as  the  ground  of  his  or  their 
claim,  and  the  trial  of  issues  of  fact 
in  the  circuit  courts  shall,  in  all  suits 
except  those  of  eqmty  and  of  admi- 
ralty and  maritime  jurisdiction,  be  by 
jury. 


as  aforesaid  in  said  circuit  court  of 
the  United  States,  the  cause  shall  then 
proceed  in  the  same  manner,  as  if  it 
had  been  originally  commenced  in 
the  said  circuit  court ;  and  if  in  any 
action  commenced  in  a  State  court 
the  title  of  land  be  concerned,  and 
the  parties  are  citizens  of  the  same 
State,  and  the  matter  in  dispute  exceed 
the  sum  or  value  of  two  tlwusand  dol- 
lars, exclusive  of  interest  and  costs, 
the  sum  or  value  being  made  to  ap- 
pear, one  or  more  of  the  plaintiffs  or 
defendants,  before  the  trial,  may  state 
to  the  court,  and  make  affidavit  if  the 
court  require  it,  that  he  or  they  claim 
and  shall  rely  upon  a  right  or  title  to 
the  land  under  a  grant  from  a  State, 
and  produce  the  original  grant,  or  an 
exemplification  of  it,  except  where 
the  loss  of  public  records  shall  put  it 
out  of  his  or  their  power,  and  shall 
move  that  any  one  or  more  of  the  ad- 
verse party  inform  the  court  whether 
he  or  they  claim  a  right  or  title  to  the 
land  under  a  grant  from  some  other 
State,  the  party  or  parties  so  required 
shall  give  such  information,  or  other- 
wise not  be  allowed  to  plead  such 
grant  or  give  it  in  evidence  upon  the 
trial ;  and  if  he  or  they  inform  that 
he  or  they  do  claim  under  such  grant, 
any  one  or  more  of  the  party  moving 
for  suoii  information  may  then,  on 
petition  and  bond,  as  hereinbefore 
mentioned  in  this  act,  remove  the 
cause  for  trial  to  the  circuit  court  of 
the  United  States  next  to  be  holden 
in  such  district;  and  any  one  of  either 
party  removing  the  cause  shall  not  be 
allowed  to  plead  or  give  evidence  of 
any  other  title  than  that  by  him  or 
them  stated  as  aforesaid  as  the  ground 
of  his  or  their  claim  [    ]. 


['  With  g  4  as  to  national  banks,  compare 
the  Act  oijuiy  12,  1882,  c.  290,  and  U.S.  R.  S., 
§629,  subd.  10,  and  see,  also.  Leather  Manuf, 
Bank  v.  Cooper,  120  U.  S,.  778;  Wilson  Co. 
V.  Natl.  Bank,  103  U.  S.,  77^;  First  Natl. 
Bk.  V.  Douglas  Co.,  3  Di/l ,  298;  Third  Natl. 
Bis.  V.  Harrison,  8  Fed.  Rep.,  721;  Kennedy 


§  2.  [Directs  receivers  and  mana- 
gers to  act  according  to  the  require- 
ments of  State  law.'] 

^  3.  [Allows  receivers  or  managers 
appointed  by  U.  8.  courts  to  be  sued 
•without  leame.  Such  suits  to  be  subject 
to  the  equity  jurisdiction  of  the  court 
mahing  the  appointment  as  fa/r  as  ne- 
cessary for  justice.  ] 

[Citizenship  of  national  Jarato.'] 
Sec.  4.  That  all  national  banking  as- 
sociations established  under  the  laws 
of  the  United  States  shall,  for  the  pur- 
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V.  Gibson,  8  TVaU.,  498 ;  Union  Natl.  Bk.  v. 
Chicago,  3  Siss.,  83;  JVlain  v.  Second  Natl. 
Bk.,  6  id.,  26 ;  Foss  v.  First  Natl.  Bk.,  3  Fed. 
Ke/:,  iBs;  St.  Louis  Natl.  Bk.  v  Brinkman,  i 
Fed.  Rep.,  45;  Commercial  Natl.  Bk.  v.  Sim- 
mons, 8  Chic.  L.  N.,  164;  Pettilon  v.  Noble, 
7  Biss..  449;  Van  Antwerp  v.  Hulburd,  8 
Biaichf.,  282;  Mitchell  v.  Walker,  36  Leg. 
Int.,  74,  158;  First  Natl,  Bk.  ».  Arlington, 
16  Blotch/.,  53.] 


poses  of  all  actions  by  or  against  them, 
real,  personal,  or  mixed,  and  all  suits 
in  equity,  be  deemed  citizens  of  the 
States  in  which  they  are  respectively 
located;  and  in  such  cases  the  circuit 
and  district  courts  shall  not  have  jur- 
isdiction other  than  such  as  they  would 
have  in  cases  between  [by  or  against?] 
individual  citizens  of  the  same  State. 

The  provisions  of  this  section  shall 
not  be  held  to  affect  the  jurisdiction 
of  the  courts  of  the  United  States  in 
cases  commenced  by  the  United 
States  or  by  direction  of  any  officer 
thereof,  or  cases  for  winding  up  the 
affairs  of  any  such  bank, 

§  5.  That  nothing  in  this  act  shall 
be  held,  deemed,  or  construed  to  re- 
peal or  affect  any  jurisdiction  or  right 
mentioned  either  in  sections  six  hun- 
dred and  forty-one,  or  in  six  hundred 
and  forty-two, i'  or  in  six  hundred  and 
forty-three,  or  in  seven  hundred  and 
twenty-two,'  or  in  title  twenty-four'' 
of  the  Revised  Statutes  of  the  United 
States,  or  mentioned  in  section  eight  of 
the  Act  of  Congress,  of  which  this  act 
is  an  amendment,  or  in  the  Act  of 
Congress  approved  March  iirst,  eigh- 
teen hundred  and  seventy-five,  =  en- 
titled "An  act  to  protect  all  citizens 
in  their  civil  or  legal  rights." 

^  6.  That  the  last  paragraph  ^  of 
section  five  of  the  Act  of  Congress, 
approved  March  third,  eighteen  hun- 
dred and  seventy -five,  entitled  "An 
act  to  determine  the  jurisdiction  of 
circuit  courts  of  the  United  States, 
and  to  regulate  the  removal  of  causes 
from  State  courts,  and  for  other  pur- 
poses," and  section  six  hundred  and 
forty '  of  the  Revised  Statutes,  and  all 
laws  and  parts  of  laws  in  conflict  with 
the  provisions  of  this  act,^  be,  and  the 
same  are  hereby  repealed :  Provided, 
That  this  act  shall  not  affect  the  juris- 
diction over  or  disposition  of  any  suit 
removed  from  the  court  of  any  State, 
or  suit  commenced  in  any  court  of 
the  United  States,  before  the  passage 
hereof,  except  as  otherwise  expressly 
provided  in  this  act. 

[§  7.  Persons  within  the  degree  of 
first  cousin,  by  affinity  or  consanguin- 
ity to  the  judge,  not  to  he  appointed  or 
employed  in  any  office  or  duty  in  the 
court] 

Some  general  questions  of  construction  deserve  attention  before  consider- 
ing the  several  classes  of  cases  in  which  removal  is  now  allowable. 


[» IT.  S.  R.  S.,  §§  641,  «42,  here  referred  to, 
relate  to  removal  in  civil  rights  cases;  §  643 
to  revenue  officers  and  registration  law  cases; 
I  644,  which  is  not  expressly  saved^  provides 
for  the  removal  of  a  personal  action  by  an 
alien  against  any  citizen  of  a  State  who  is,  or 
at  the  time  the'action  accrued  was,  a  civil 
officer  of  the  United  States,  and  a  non-resi- 
dent of  the  State  where  the  jurisdiction  was 
obtained  by  personal  service  of  State  pro- 
cess.] 

[*  p  722  provides  for  the  exercise  of  the 
juriddiction  of  United  States  courts  in  refer- 
ence to  civil  rights  and  crimes.] 

[*  Title  XXIV  is  that  title  ot  the  Revised 
Statutes  which  treats  of  the  subject  of  civil 
rights,  and  gives  an  action  for  conspiracy 
and  for  neglect  to  prevent  conspiracy  against 
such  rights.] 

[^  §  8  of  the  act  of  1875  provided  for  bring- 
ing in  absent  defendants  in  suits  to  enforce 
or  remove  liens  on  property  ] 

[}  '*  The  last  paragraph  "  here  referred  to 
undoubtedly  means  the  last  clause,  though 
not  a  separate  paragraph,  §5,  consisting  oiHy 
of  one  paragraph,  which  allowed  remand  to 
be  reviewed  by  the  U.  S.  Supreme  Court,  a 
clause  impliedly  repealed  also  by  the  last 
clause  of  §  X  of  the  act  of  1887.] 

['  §  640,  here  referred  to,  provided  for  re- 
moval of  suits  against  corporations  other 
than  banking  corporations  organized  under 
the  laws  of  the  United  States,  or  against  any 
member  of  such  for  any  alleged  liability  of 
the  corporation,  or  of  a  member  of  such,] 
[8  The  general  repeal  of  all  laws  and  parts 
of  laws  in  conflict  repeals  a  clause  of  §  739, 
unless  saved  by  §  $(opposzie)2iS  a  jurisdiction 
''  mentioned  "  in  U.  S.  X.  S.,  §  722;  and  per- 
haps modifies  §§  738,  740,  741,  742,  and  numer- 
ous local  statutes  aflFectin^  Georgia,  Michi- 
gan, Missouri,  Mississippi,  Ohio,  and  Ten- 
nessee.] 
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The  peeuniart/  limit.']  The  first  question  which  arises  in  proceeding  to 
test  the  removability  of  a  cause  is  wliether  the  pecuniary  limit  in  §  1  attaches 
to  all  classes  of  cases,  or  only  to  those  classes  m  immediate  connection  with 
■which  it  is  mentioned,  namely,  Federal  questions;  and  controversies  between 
citizens  of  different  States,  or  citizens  of  a  State  and  foreign  States,  citizens  or 
subjects.  If  the  latter,  then  controversies  in  which  the  United  States  are 
plaintiffs  or  petitioners  can  be  removed  irrespective  of  pecuniary  limit.  This 
is  a  reasonable  construction,  and  almost  a  necessary  conclusion;  otherwise 
the  United  States  might  be  obliged  to  litigate  in  the  State  courts. 

Upon  the  same  principle  of  grammatical  construction,  a  local  prejudice 
case  would  be  affected  by  the  $3,000  limit,  provided  the  local  prejudice  clause 
in  §  2  is  subject  to  the  restriction  expressed  in  the  first  clause  of  that  section, 
which  confines  removal  to  cases  of  which  the  circuit  court  is  given  jurisdic- 
tion by  S 1.  a  question  noticed  below.  But  the  provision  of  U.  S.  R.  S.,  g  639, 
subd.  3,  as  to  local  prejudice  cases  (which  is  broader  than  the  local  prejudice 
clause  here,  inasmuch  as  it  allows  a  plaintiff  to  remove),  perhaps  remains  un- 
repealed, and  that  provision  is  subject  to  a  $500  limit. 

Upon  the  same  principle  of  grammatical  construction,  a  State  land-grant 
question  might  be  cognizable  irrespective  of  the  amount  involved.  But  there 
is  a  special  provision  in  a  later  section  (3)  for  challenging  either  party  to  a 
land-title  case  as  to  his  intent  to  give  a  State  land-grant  in  question,  and  that 
provision  is  expressly  subject  to  the  pecuniary  limit. 

LimiU  as  to  locality.]  The  next  question  to  bear  in  mind  in  proceeding 
to  the  tests  of  removability  is  whether  the  clauses  of  the  last  half  of  the  sec- 
tion are  limitations  on  the  jurisdiction  of  the  circuit  courts  in  the  sense  in- 
tended in  §  2.  Undoubtedly  the  last  clause,  which  excludes  actions  by  assig- 
nees when  the  assignor  could  not  sue,  is  such  a  limitation;  and  one  object  of 
the  new  act  appears  to  be  to  prevent  removals,  on  the  ground  of  citizenship,  in 
some  cases.  But  there  are  some  difficulties  in  construing  the  clause  immedi- 
ately preceding  the  last,  as  having  a  similar  function  and  object.  If  a  suit 
cannot  be  removed  unless  the  circuit  court  would  have  had  original  jurisdic- 
tion of  the  person  by  the  like  service  or  residence,  then  the  right  of  removal, 
which,  by  the  next  section,  is  given  in  citizenship  cases  only  to  a  defendant, 
being  a  non-resident  of  the  State  where  he  is  sued,  will  be  further  confined  by 
this  section  to  those  cases  where  the  plaintiff  is  a  resident  of  the  district  in 
which  his  cause  in  the  State  court  is  pending.  §  B.  I  understand  the  clause 
to  relate  to  suits  originally  commenced  in  the  United  States  court. 

7.  Person  of  the  applicant.'] — One  who  is  brought  in  as  a 
party  by  virtue  of  an  interest  acquired  pending  the  action, 
takes  subject  to  the  removable  character  of  the  cause,  irrespec- 
tive of  his  own  citizenship.^ 

So  one  intervening  in  a  suit,  after  the  right  to  a  removal 
has  been  barred,  is  also  barred  from  obtaining  such  removal  if 
his  intervention  is  merely  incident  to  the  original  suit,  even 
though  by  such  intervention  he  may  have  raised  a  separate 
controversy.^ 

The  appointment  of  a  receiver  for  a  corporation,  he  being 

1  Jefferson  ».  Driver,  117  U.  8.,  272  (local  prejudice  case);  Cable  v.  Ellis, 
110  U.  8.,  889  (citizenship  case). 

2  Cable  V.  Ellis,  110  U.  8.,  389,  applied  in  Houston  &  Texas  Central  By. 
Co.  «.  Shirley,  111  U.  8.,  358. 
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of  tlie  same  State,  does  not.  before  its  dissolution  or  the  ter- 
mination of  its  powers,  preclude  it  from  removing  a  cause.'' 

A  receiver  or  official  custodian  of  the  assets  of  a  dissolved 
corporation,  such  as  the  superintendent  of  insurance  in  the 
case  of  an  insolvent  insurance  company,  represents  the  corpo- 
ration and  the  State  in  winding  it  up;  and  on  becoming  a 
party  to  an  action  in  another  State  against  such  company,  by 
citizen  of  such  latter  State,  he  may  have  it  removed.  The 
incapacity  of  an  officer  of  one  State  to  sue  in  another  does  not 
prevent  this.* 

The  rules  as  to  citizenship  are  stated  in  connection  with 
citizenship  cases. 

8.  Precludvng  removal  hy  assignment.'] — A  right  to  remove, 
dependent  on  citizenship,  may  be  defeated  by  assigning  or 
transferring  the  cause  of  action  to  one  whose  citizenship  is 
such  as  to  preclude  removal.^ 

If  the  assignment  is  merely  colorable,  and  the  assignor 
remains  the  real  party  in  interest,  the  objection  is  to  be  raised, 
if  at  all,  in  the  State  court.^  The  fact  is  not  a  ground  for 
removal  of  the  cause.' 

9.  TJie  joraotice  in  obtaining  removal.'] — For  the  purpose 
of  giving  jurisdiction  to  the  Circuit  Court  of  the  United  States, 
a  very  concise  petition  is  enough  ;  and  if  the  petitioner  chooses 
to  rest  on  the  statute,  without  asking  any  order  or  approval  of 
bond  from  the  State  court,  it  is  enough  that  the  record  taken 
with  the  allegations  of  the  petition  allege  a  case  which  is  in 
reality  within  the  statute.  The  policy  of  the  United  States 
courts  is  to  retain  the  cause  if  it  be  properly  cognizable  by 
them,  and  for  this  purpose  even  to  amend  formal  defects  in 
the  petition." 

'  Second  National  Bk.  v.  N.  Y.  Silk  Mfg.  Co.,  11  Fed.  Sep.,  533;  s.  c,  10 
Meyer's  Fed.  Dec,  §  1456. 

2  Especially  where  the  plaintiff  is  one  who  contracted  with  the  corporation, 
and  must  therefore  be  deemed  bound  by  the  statutes  providing  for  the  mode 
of  administering  ia  the  case  of  its  dissolution.    Kelfe  v.  Bundle.  103  U.  8.,  323. 

'  Act  of  1887,  §  1.  There  is,  perhaps,  some  doubt  as  to  the  proper  con- 
struction of  this  exception.    See  the  words  of  the  act,  p.  747  (above). 

*  Oakley  v.  Goodnow,  118  U.  S.,  43;  affl'g  35  Morthweatern  Hep.,  912,  913. 

«  Provident  Savings  Society  «.  Ford,  114  U.  R,  635. 

«  See  Ayres  v.  Watson.  113  U.  S.,  594. 
Vol.  I.— 48 
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But  it  is  the  general  practice  of  the  State  courts,  although 
submitting  to  the  removal  whenever  the  United  States  court 
takes  jurisdiction,  not  to  make  any  order,  nor  themselves 
refuse  to  allow  the  plaintiff  to  proceed  in  the  State  court, 
unless  the  petition,  either  in  itself  or  with  the  aid  of  the 
pleadings  or  other  papers  actually  used  in  the  application, 
make  a  clear  case  under  the  statute. 

Hence,  in  contested  cases,  there  is  frequently  a  period 
between  the  filing  of  the  petition  in  the  State  court  and  the 
actual  exercise  of  jurisdiction  in  the  Circuit  Court,  when  the 
cause  may  appear  to  be,  so  to  speak,  hesitating  in  suspense  be- 
tween the  two  courts ;  the  petitioner  treating  it  as  removed, 
and  his  adversary  treating  it  as  still  pending  in  the  State  court. 

Therefore,  if  it  be  desired  to  foreclose  further  controversy 
in  the  State  court  by  taking  an  express  order  of  removal  or 
approval  of  bond,  the  practitioner  will  draw  his  petition  with 
sufficient  fullness  to  substantiate  the  facts  mentioned  in  the 
statute ;  and  if  he  uses  the  pleadings,  as  they  properly  may  be 
used  for  this  purpose  in  aid  of  the  petition,  he  will,  in  the 
order,  recite  the  fact  that  they  were  read  on  the  application. 

The  forms  here  given  are  in  some  respects  made  more  fuU 
than  absolutely  necessary  to  effect  removal,  by  reason  of  the 
advantages  of  thus  taking  an  order  in  the  State  court. 

10.  Tlie  petition,— facts. '\ — It  is  enough,  if  the  facts  as  to 
citizenship  appear  either  by  the  petition  or  by  the  record. 
Thus,  if  the  petition  alleges  citizenship  in  the  present  tense,  it 
is  not  defective  in  not  alleging  that  it  existed  at  the  com- 
mencement of  the  action,  if  that  fact  is  alleged  in  a  complaint 
served  with  the  summons.-^ 

Mention  of  the  citizenship  in  the  bond  is  not  enough.  But 
amendment  may  be  allowed  by  filing  an  affidavit  of  the  fact.^ 

>  Steamship  Co.  •».  Tugman,  106  U.  8.,  118,  rev'g  76  N.  Y,  307.  In  this 
case  the  summons  and  complaint  were  served  on  the  same  day. 

Bemoval  cases.  100  U.  8. ,  457,  474  (holding  that  the  United  States  court 
could  resort  to  plaintiff's  afSdavit  on  the  record  that  defendant  was  a  non- 
resident, and  to  descriptions  of  the  parties  contained  in  instruments  pleaded,  as 
evidence  of  citizenship  or  non-residence,  in  support  of  the  petition. 

s.  p.,  Bondurant  «,  Watson,  103  U.  8.,  281,  286;  McLane  v.  Leicht,  27  Fed. 
Sep.,  887. 

*  Field  V.  Blair,  1  Code  B.,  JV.  8.,  361 ;  affl'g  1  id.,  392. 
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The  petition  may  be  supported  by  accompanying  affidavits, 
and  other  documentary  evidence  presented  with  it,  to  substanti- 
ate facts  necessary  to  be  shown  and  not  appearing  by  the  record ; 
and  all  may  be  read  together  as  parts  of  the  same  instrument.^ 

On  a  joint  petition,  removal  as  to  one  may  be  ordered  if  he 
could  have  petitioned  alone,  although  removal  be  denied  as  to 
the  other.* 

11.  —  reference  to  statute.} — It  is  not  essential  to  mention 
in  the  petition  the  statute  under  which  the  petitioner  is  en- 
titled to  proceed,  nor  is  a  mistake  in  mentioning  the  wrong 
one  any  ground  for  refusing  removal  if  the  proper  facts  are 
shown.* 

12.  —  situation  of  the  cause.} — The  weight  of  authority, 
at  least  in  the  decisions  in  State  courts,  is  to  the  effect  that 
the  requirement  of  a  petition  means  such  a  petition  as  is  regu- 
lar and  in  proper  form,  according  to  the  general  practice  of  the 
State  court  in  question,  respecting  applications  on  petition. 
For  this  reason,  under  the  New  York  General  Kules,  if  the 
petition  be  more  than  two  folios  in  length,  it  should  be 
f olioed ;  ^  and  if  an  ex  parte  order  of  approval  and  removal  is 
asked,  or  an  order  to  show  cause,  the  petition  should  allege 
that  no  previous  application  has  been  made,  &c.  ;^  and  if  an 
order  to  show  cause  in  less  than  eight  days  is  asked,  should 
state  the  condition  of  the  cause.' 

13.  —  signatnire  and  verification.] — The  State  court  may 
properly  refuse  to  act  upon  a  petition  which  is  not  signed ' 

'  Tulee  ®.  Vose,  99  U.  8.,  439,  445. 

The  certificate  of  the  clerk,  under  seal  of  his  office,  that  the  judge  was 
duly  qualified,  is  not  necessary  to  the  admissibility  in  evidence  of  an  exempli- 
fication of  a  record  of  naturalization,  in  a  question  of  removal  from  a  State  to 
a  United  States  circuit  court.  St.  Paul,  Minneapolis,  &c.,  E.  R.  Co.  ».  Bur- 
ton, 111  U.  8.,  788. 

«  Dart  V.  Walker,  4  Daly,  188. 

3  Street  Railroad  Company  v.  Hart,  114  U.  8.,  654,  660  (holding  that  a 
statement  in  a  petition  that  the  removal  is  desired  under  the  local  prejudice 
act  does  not  impair  the  efficacy  of  a  petition  that  states  facts  that  make  out  a 
case  for  removi  under  the  citizenship  act). 

s.  p..  Dart  V.  Walker,  4  Daly,  188. 

*  See  page  95  of  this  Volume. 
'  See  page  148,  paragraph  84. 

•  See  page  162,  paragraph  108. 

'  Removal  cases.    100  U.  8.,  457,  471. 
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and  verified '  according  to  the  ordinary  course  of  its  own  prac- 
tice. 

An  attorney  or  counsel  appearing  for  the  party  has  implied 
authority  to  sign  the  petition,''  and  an  agent  may  sign  if  his 
authority  be  proved  by  the  verification  or  other  sworn  allega- 
tion. 

In  either  case  the  appropriate  form  of  signature  is  to  sub- 
scribe the  name  of  the  party,  adding  "  by  "  his  attorney,  &c. 

If  the  petition  is  by  a  defendant  who  has  only  appeared  in 
the  State  court  specially  for  the  purpose  of  contesting  its 
jurisdiction  over  his  pei-son,  the  signature  of  the  petition 
should  be  qualified  as  for  the  purpose  of  the  application  only, 
which  will  enable  the  defendant  to  go  on  with  the  same  objec- 
tion in  the  United  States  court.^ 

Objection  to  the  omission  of  signature*  or  verification® 
comes  too  late  when  first  made  in  the  United  States  court,*  ex- 
cept that  if  the  petition  be  relied  on  as  evidence  of  any  fact  ne- 
cessary to  be  shown  to  the  Circuit  Court  in  order  to  give  juris- 
diction— as,  for  instance,  the  existence  of  local  prejudice — it 
ought  to  be  duly  verified  in  order  to  suffice  as  proof  in  that 
court. 

14.  Bond— form.] — The  general  rules  as  to  the  requisites 
of  a  bond  have  been  already  stated.' 

Care  should  be  taken  to  see  that  the  condition  of  the  bond 
answers  the  particular  act  on  which  the  applicant  relies.^ 

'  Ogden  V.  Baker,  1  Oreen  (18  N.  J.  LX  75 ;  Holder)  «.  Putnam  Ins.  Co., 
46  N.  T.,  1. 

But  in  Shaft «.  Phcenix  Mut.  Life  Ins.  Co.,  67  N.  T.,  544;  s.  c,  23  Am.  R., 
138,  is  a  dictum  that  the  petition  need  not  be  verified  unless  imder  a  statute  ex- 
pressly requiring  it. 

« Removal  cases.  100  TT.  8.,  457,  471;  Vandevoort  v.  Palmer,  4  Duer, 
677.     Contra,  Kirkpatrick  v.  Hopkins,  3  Miles,  377. 

3  Miner  v.  Markham,  38  Fed.  Sep.,  387. 

<  Removal  cases.     100  U.  8.,  457. 

5  Id.;  Street  RaUroad  Company  v.  Hart,  114  U.  8.,  654,  660  (where,  how- 
ever, the  ohjection  was  not  made  even  on  motion  to  remand). 

«  Sutherland  v.  Jersey  City,  &c.,  R.  R.  Co.,  23  Fed.  Sep.,  356  (holding  that 
a  departure  from  the  State  law,  in  the  authentication  of  the  aflSdavit,  availed 
as  an  ohjection  in  the  Circuit  Court). 

'  See  page  61  of  this  Volume.  See,  also,  Burdick  «.  Hale,  7  Biss.,  96 
(holding  that  a  bond  with  a  blank  space  for  penal  sum  not  filed,  was  ineffect- 
ual to  accomplish  removal). 

*  Baltimore  &  Ohio  R.  R.  Co.  v.  Bates,  119  U.  8.,  464;  Sutherland  v.  Jer- 
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A  general  condition  that  the  petitioner  shall  "  do,  or  cause 
to  be  done,  such  other  and  appropriate  acts,  &c.,  as  required 
by  law  to  be  done  upon  the  removal  of  a  suit  into  the  United 
States  Circuit  Court  from  a  State  court,"  is  sufficient,  but  the 
practice  is  to  specify  all  the  acts  specified  in  the  Statute.* 

15.  —  amount.] — ^The  amount  of  the  bond  must  be  suffi- 
cient to  indemnify  the  adverse  party  for  any  breach  of  the 
condition.^  The  question  of  sufficiency  will  rest  in  the  last 
resort  with  the  United  States  courts;  but  if  an  order  of  ap- 
proval and  removal  is  to  be  asked  from  the  State  court,  that 
court  must  also  be  satisfied,  and  although  it  cannot  arbitrarily 
refuse  to  receive  a  bond  apparently  sufficient,  without  giving 
opportunity  to  justify  the  sureties  or  otherwise  remedy  a 
defect,^  it  may  require  as  a  condition  of  making  any  order  that 
the  amount  be  sufficient  in  its  judgment,  and  that  the  sureties 
justify. 

16.  —  obligors.] — It  is  usual,  but  not  essential,  to  have  the 
petitioner  join  in  the  bond.* 

17.  —  achrunoledgment,  c&c] — The  State  court  may  prop- 
erly refuse  to  act  upon  a  bond  which  is  not  acknowledged  or 
proved,  or  which  is  not  accompanied  by  an  affidavit  to  the 
sufficiency  of  the  surety ;  but  if  it  accepts  and  approves  a  bond 
which  lacks  those  formalities,  the  objection  will  not  avail  in 
the  Federal  court.^ 

18.  Separable  controversy.] — If  there  is,  in  a  suit  of  which 
the  Circuit  Court  is  given  jurisdiction,  a   controversy  of   a 

sey  City,  &c.,  E.  E.  Co.,  32  Fed.  Sep.,  356  (holding  bond  called  for  by  act  of 
1875  not  enough  under  Act  of  1867,  or  U.  8.  B.  S.,§  639,  mbd.  3. 

Sheldrick  v.  Cockcroft,  37  Fed.  Bep.,  579  (holding  bond  called  for  by  IT. 
8.  B.  8.,%  639,  mbd.  3,  not  enough  under  the  Act  of  1875). 

»  Cooke  «.  Seligman,  7  Fed.  Bep.,  263;  e.  c,  17  Blatchf.  453  (holding. that 
where  such  a  clause  was  contained,  the  omission  to  express  the  obligation  to 
enter  special  baO  should  be  disregarded). 

'  In  Blanchard  v.  Dwight,  13  Wend.,  193,  it  was  said  that  $1,000  was 
enough  where  defendant  had  not  been  held  to  bail. 

'  Twlor  v.  Shew,  54  jV.  F.,  75  (reversing  judgment  for  error  in  this  res- 
pect); Bell  V.  Dix,  49  iV^  ¥.,  233. 

*  Nye  ®.  Northern  Cent.  Ey.  Co.,  24  nun,  556;  s.  p.,  page  62  of  this  Yol- 
ume.     Contra,  Eough  v.  Booth  ( Oal.),  3  Pacif.  Bep.,  91. 

'  Cooke  V.  Seliginan,  7  Fed.  Bep.,  263;  s.  c,  17  Blatchf.,  452. 
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removable  character,  "wliich  is  wholly  between  citizens  of 
different  States,  and  which  can  be  fully  determined  between 
them,  then  either  one  or  more  of  the  defendants  actually 
interested  in  such  controversy,  may  remove  the  suit."  ^ 

If  the  complaint  charges  all  the  defendants  as  joint  con- 
tractors or  joint  wrongdoers,  it  is  not  enough  that  the  petition 
allege  that  the  petitioners  are  not  jointly  interested  or  liable 
with  the  other  defendants,  and  that  their  controversy  with  the 
plaintiff  is  a  separate  one,^  or  that  the  defendants,  as  to  whom 
removal  could  not  be  ordered,  were  merely  formal  parties,  or 
joined  merely  in  order  to  prevent  removal.' 

The  mere  fact  that  the  defenses  or  answers  are  separate 
does  not  make  separate  controversies.* 

The  right  to  remove  on  the  ground  of  a  separable  contro- 
versy is  confined  to  the  parties  actually  interested  in  such 
controversy.' 

1  Act  of  Cong.,  1875,  as  amended  by  Act  of  Mar.  3,  1887,  §  2,  page  247 
{above). 

Crump  11.  Thurber,  115  U.  8.,  56;  St.  Louis  &  San  Francisco  By.  Co.  v. 
Wilson,  114  id.,  60  (suits  to  compel  transfer  of  stock.  Controversy  with  ad- 
verse claimant  not  separable  from  that  with  the  corporation). 

Rand  ».  Walker,  117  11.  S.,  340  (controversy  with  defendant  who  held  le- 
gal title  for  joint  benefit  of  himself  and  another  defendant,  not  separable  from 
that  with  the  latter). 

Ayres  «.  Wiswall,  112  U.  8.,  187;  Coney  «.  WincheU,  116  id.,  237 (fore- 
closure; mortgagor  sought  to  be  charged  with  deficiency,  a  necessary  party, 
and  controversy  not  separable). 

Bacon  «.  Rives,  106  U.  8.,  99  (stranger  to  the  controversy,  who  occupies 
substantially  the  position  of  a  garnishee,  is  separable). 

Fraser  «.  Jennison,  106  U.  3.,  191;  Blake  v.  McKim,  103  IT.  8.,  336  (co- 
executors  not  separable). 

Fidelity  Ins.  Co.  «.  Huntington,  117  U.  8.,  380  (creditors  suit;  controversy 
raised  by  lienor  claiming  priority  against  plaintiff  not  separable). 

The  reader  will  find  other  authorities  on  this  question  of  separable  contro- 
versy and  joint  and  nominal  parties  collected  under  paragraph  4  of  division 
IV  (below),  and  in  Destfs  Federal  Procedure,  §  639a. 

'  Little  V.  Giles,  118  U.  8.,  596. 

8  Plymouth  Gold  Mining  Co.  «.  Amador  &  Sacramento  Canal  Co.,  118  IT. 
8.,  364;  s.  p.,  Pirie  v.  Tvedt,  115  id.,  41,  and  see  dissenting  opinion. 

<  Little  V.  Giles,  118  U  8.,  596;  Brooks  ®.  Clark,  119  id.,  503;  Ayres  v. 
Wiswall,  113  id.,  187 ;  St.  Louis  &  San  Francisco  Ry.  Co.  v.  Wilson,  114  id., 
60;  following  Louisville  &  Nashville  R.  R.  Co.  v.  Ide,  114  id.,  53. 

So  held  also  of  separate  answers  by  several  defendants  sued  jointly  in  tort, 
in  which  «ach  averred  that  he  acted  separately  on  his  own  account,  and  not 
jointly,  in  the  acts  complained  of.     Sloane  v.  Anderson,  117  tf.  8.,  375. 

'  Rand  v.  Walker,  117  U.  8.,  340. 

According  to  Girardey  «.  Moore,  5  Cent.  L.  J.,  78,  if  some  of  the  plaintiffs 
and  defendants  are  citizens  of  the  same  State,  the  removal  must  be  sought  by 
all  of  the  defendants.    One  of  the  several  plaintiffs  or  one  of  the  several  de- 
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If  a  separable  controversy  exists,  a  removal  for  sucli  cause 
takes  the  whole  suit  to  the  Circuit  Court,  and  leaves  nothing 
behind  for  trial  in  the  State  court.^ 

19.  Unnecessary  and  improper  parties.] — Persons  who  are 
not  proper  parties  to  the  action  are  no  obstacle  to  a  removal 
merely  because  they  appear  as  parties  on  the  record,  if  a  case 
under  the  statute  exists  as  to  the  persons  joined  who  are 
proper  parties, 

20.  Ousting  State  jurisdiction  hy  filing  petition,  hond,  c&c.] 
— The  due  presentation  and  filing  of  adequate  papers  removes 
the  cause ;  and  subsequent  orders  in  the  State  court,  on  pro- 
ceeding in  the  cause,  are  without  jurisdiction,  even  though  no 
order  of  removal  was  made  in  the  State  court.^ 

In  order  to  make  it  the  immediate  duty  of  the  State  court 
to  proceed  no  further,  the  petition  should  be  presented  to  the 
court  if  it  be  in  session.* 

fendants  cannot  in  such  cases  remove  the  cause ;  but,  If  all  the  plaintiils  on 
the  one  hand  and  all  the  defendants  on  the  other  are  citizens  of  different 
States,  then  it  does  not  require  all  the  plaintiffs  or  all  the  defendants  to  re- 
move the  cause,  and  any  one  or  more  of  either  may  do  it.  In  either  case, 
however,  the  whole  suit  must  be  removed,  or  no  removal  at  all  can  take 
place.  But  the  Act  of  1875  did  not  repeal  that  part  of  the  Act  of  1866  author- 
izing one  defendant,  if  a  citizen  of  another  State,  to  separate  his  case  from 
that  of  the  other  defendants,  who  are  citizens  of  the  State  where  the  suit  is 
brought,  and  to  remove  it  into  the  Federal  court,  if  there  can  be  a  final  deter- 
mination of  the  controversy  so  far  as  he  is  concerned  without  the  presence  of 
the  other  defendants  as  parties  in  the  case. 

"  Barney  ®.  Latham,  103  U.  8.,  205;  Brooks  v.  Clark,  119  V.  J3.,  502  (Waite, 
C.  J.).    Compare  Girardey  «.  Moore,  5  Oentr.  L.  J.,  78. 

^  Steamship  Co.  ®.  Tugman,  106  V.  8.,  118,  132;  rev'g  76  If.  T.,  207  (citi- 
zenship case);  Kern  v.  Huidekoper,  103  U.  8.,  485  (citizenship  case).    But  not 
so  absolutely  without  jurisdiction  as  to  render  a  subsequent  judgment  null 
^nd  void.     See  paragraph  8,  page  780. 

5  Rhode  Island  Horse  Shoe  Co.  ».  Goodenough  Horse  Shoe  Co ,  1  AUb.  JV. 
C,  12,  holding  that  in  the  Supreme  Court  in  the  city  of  New  York,  where 
there  is  no  vacation  or  cessation  of  terms,  the  petition  and  bond  required  un- 
der the  Act  of  1875  must  be  presented  to  the  court,  and  that  filing  them  with 
the  clerk  is  not  enough. 

In  Railway  Co.  v.  Ramsey,  32  Wall,  322,  the  court  say:  "  To  obtain  the 
transfer  of  a  suit,  the  party  desiring  it  must  file  in  the  State  court  a  petition 
therefor,  and  tender  the  required  security.  Such  a  petition  must  state  facts 
suf&cient  to  entitle  him  to  have  the  transfer  made.  This  cannot  be  done 
without  showing  that  the  Circuit  Court  would  have  jurisdiction  of  the  suit 
when  transferred  The  one  necessarily  includes  the  other.  If  upon  the  hear- 
ing of  the  petition  it  is  sustained  by  the  proof,  the  State  court  can  proceed  no 
further.    It  has  no  discretion,  and  is  compelled  to  permit  the  transfer  to  be 

™%.%.,  Mb  fwrte  Wells,  8  Woods,  128;  s.  p.,  Cobb  e.  Globe  Mut.  Life  Ins. 
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Tlie  mere  filing  of  the  papers  with  the  clerk  of  the  State 
court  in  vacation  ought  to  be  held  sufficient ; '  but  when  this 
is  done,  the  party  must  rely  on  notice  given  by  him  to  the 
adverse  party,  and  any  receiver  or  other  officer  of  the  court,  if 
there  be  any  concerned,  to  prevent  further  proceedings  in  the 
State  court. 

A  State  court  will  not  oust  itself  of  jurisdiction  unless  a 
plain  case  is  made.' 

II.     FEDERAL  QUESTION  CASES. 

1.  The  right  of  removal.  4.  —  the  rule  of  diligence. 

2.  How  the  question  is  raised :  the  peti-     6.  —  amendment  of  the  issues. 

ticm.  6.  Answer  after  judgment. 

3.  Time  to  apply. 

1.  Ths  right  of  removal^ — A  cause  arising  or  involving 
controversy  under  the  constitution  or  laws  of  the  United 
States,  or  treaties  made  under  their  authority,  may  be  removed 
by  the  defendant  or  defendants,  irrespective  of  the  citizenship 
or  residence  of  the  parties,  provided  it  be  a  suit  of  a  civil 
nature  at  law  or  in  equity,  and  the  amount  in  controversy  is 
sufficient.^ 

The  statute  includes  a  case  where  only  the  defense  involves 
such  a  question,  as  well  as  where  the  cause  of  action  does.* 

Co.,  3  Hughes,  453  (holding  that  on  presentation  to  a  State  court  of  a  petition 
for  removal,  it  is  right  and  proper  that  the  State  court  should  examine  the 
petition  to  see  whether  it  is  sufficient). 

'  In  Railroad  Co.  b.  McEonley,  99  11.  8.,  147,  there  is  a  query  on  this 
point. 

In  Osgood  V.  Chicago,  Danville,  &c.,  R.  R.  Co.,  6  Biss.,  330,  it  is  held  that 
since  the  Act  of  1875  the  petition  and  bond  may  be  filed  in  vacation,  and 
when  filed,  the  jurisdiction  of  that  court  ceases.  The  cause  does  not  remain 
in  the  State  court  until  that  court  can  act  upon  the  petition  in  term  time. 
That  court  is  not  intrusted  with  deciding  whether  or  not  the  cause  shall  be 
removed. 

To  the  same  effect  is  Chicago,  &c.,  Rw.  Co.  v.  Minnesota  Rw.  Co.,  29  Fed. 
Hep.,  337  (holding  the  fact  that  the  term  had  not  commenced,  so  that  the 
petition  could  not  be  presented,  no  excuse  for  not  Jilinff  it,  and  claiming  that 
removal  was  thereby  effected). 

2  Vose  «.  Yulee,  6iN.T.,  449,  453.  This  is  the  rule  followed,  I  believe, 
by  all  the  State  courts. 

^  Act  of  Congress  of  March  3,  1887,  §  3,  page  747  (above). 
*  Railroad  Co.  «.  Mississippi,  103  U.  B.,  135  (so  held  under  the  former  act, 
which  was  similar  in  this  respect). 
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It  is  no  obstacle  to  removal  that  other  questions,  not  at  all 
depending  on  Federal  law,  are  also  involved  in  tlie  cause.^ 

2.  How  the  question  is  raised:  the  petition.] — The  Federal 
question  must  appear  on  the  face  of  the  pleadings  in  order  to 
make  a  case  for  the  United  States  court.  If,  therefore,  the 
complaint  does  not  plead  or  refer  to  any  provision  of  the  con- 
stitution, laws,  or  treaties  of  the  United  States,  there  must  be 
an  answer  which  does  so,  or  the  petition  must  allege  that  the 
answer  to  be  put  in  will  rest  thereon,  at  least  in  part. 

If  the  complaint  does  plead  or  refer  to  such  a  provision,  an 
answer  involving  it  in  the  issues  must  be  put  in,  or  the  petition 
must,  in  like  manner,  sliow  that  the  defense  will  involve  it  in 
the  issue.  Imperfection  in  the  form  of  allegation  or  denial, 
however,  should  not  be  deemed  to  prevent  the  arising  of  a 
Federal  question  which  the  pleading  indicates  an  intent  to 
raise.* 

A  suit  cannot  be  said  to  be  one  arising  under  the  constitu- 
tion or  laws  of  the  United  States  until  it  has  in  some  way  been 
made  to  appear  on  the  face  of  the  record  that  some  title,  right, 
privilege,  or  immunity,  on  which  the  recovery  depends,  will 
be  defeated  by  one  construction  of  the  constitution  or  a  law  of 
the  United  States,  or  sustained  by  an  opposite  construction.® 

'  Railroad  Co.  v.  Mississippi,  103  U.  8.,  135. 

»  Miller  v.  Tobin,  18  Fed.  Rep.,  609. 

^  Starin  ».  New  York,  115  II.  S.,  248,  357,  and  case  cited;  Germania  Ins. 
Co.  V.  Wisconsin,  119  id.,  473. 

A  suit  cannot  be  removed  simply  because,  in  its  progress,  a  construction 
of  the  constitution  or  a  law  of  the  iJnited  States  may  be  necessary,  unless  it, 
in  part  at  least,  arises  out  of  a  controversy  in  regard  to  the  operation  and  ef- 
fect of  some  provision  in  that  constitution  or  law  upon  the  facts  involved. 
Gold-washing  &  Water  Co.  v.  Keyes,  96  U.  S.,  199. 

Where  a  party  removes,  under  a  statute  of  the  United  States,  from  a  State 
court  to  the  Circuit  Court  of  the  United  States  a  case  depending,  in  point  of  mer- 
its, on  the  right  construction  of  such  statute,  the  Circuit  Court  cannot  dismiss 
and  remand  the  case  on  motion  on  the  ground  that  it  has  no  jurisdiction, 
because  the  statute  is  unconstitutional  and  void.  Mayor  ».  Cooper,  6  Wall., 
247. 

When  the  right  of  a  removal  of  a  cause  from  a  State  court  to  a  circuit 
court  of  the  United  States  is  denied  by  a  State  court,  this  denial  raises  a  Fed- 
eral question  for  the  purpose  of  a  writ  of  error  by  the  removing  party.  Oak- 
ley V.  Goodnow,  118  U.  8.,  48. 

Corporations.] — Corporations  of  the  United  States,  created  by  and  organ- 
ized under  acts  of  Congress,  are  entitled  to  remove  suits  brought  against  them, 
on  the  ground  that  such  suits  are  suits  ' '  arising  under  the  laws  of  the  United 
States."    Pacific  Railroad  Co.  v.  Kirk,  115  U.  S.,  2. 

Otherwise  of  National  Banks.    See  Act  of  March  3, 1887,  page  750  (above). 
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It  is  not  enough  for  the  applicant  to  make  a  general  allegar 
tion  either  in  his  pleading  or  his  petition,  or  both,  that  his  case 

Proceedings  by  a  State  against  a  corporation  created  under  its  own  laws, 
in  the  nature  of  quo  warranto,  for  the  abandonment,  relinquishment,  and 
surrender  of  its  power  to  another  corporation  with  which  it  has  been  consoli- 
dated under  a  law  of  the  United  States,  and  proceedings  against  the  directors 
of  said  consolidated  company  for  usurping  the  powers  of  such  State  corpora- 
tion, are,  when  in  the  form  of  civil  actions,  suits  arising  under  the  laws  of 
the  United  States.    Ames  «.  Kansas,  111  U.  B.,  449. 

Judgments.'] — The  fact  that  a  judgment  was  recovered  in  a  court  of  the 
United  States  does  not,  in  a  suit  upon  that  judgment,  raise  a  question  under 
the  laws  of  the  United  States.  Provident  Savings  Society  ®.  Ford,  114  U.  8., 
635. 

The  mere  fact  that  a  judgment,  which  it  was  the  object  of  the  suit  to  im- 
peach as  collusively  obtained,  was  obtained  in  a  United  States  court  after  im- 
proper removal;  held,  not  to  raise  a  Federal  question.  Band  «.  Walker,  117 
U.  iS.,  340,  345. 

Grants  of  lands  or  francMsesJ] — In  an  action  against  a  city  to  quiet  title  to 
lands  granted  to  the  city  by  an  act  of  Congress,  for  uses  and  purposes  speci- 
fied in  the  ordinances  of  the  city,  ratified  by  a  specified  act  of  the  State  legis- 
lature, it  appearing  that  the  plaintiff  claimed  as  one  of  the  beneficiaries  imder 
the  grant  by  the  operation  of  such  ordinances,  held,  that  the  question  of  title 
involved  did  not  arise  under  the  laws  of  the  United  States  so  as  to  authorize 
a  removal.    Hoadley  ®.  San  Francisco,  94  U.  8.,  4. 

Right  to  remove  upheld  in  mandamus  proceedings  by  a  State  against  a 
railroad  company  to  compel  the  removal  of  a  bridge  over  a  navigable  stream 
on  the  line  between  two  States,  the  maintenance  of  which  bridge  was  alleged 
by  the  company  to  have  been  authorized  by  an  act  of  Congress,  and  under 
which  it  was  also  alleged  to  have  become  a  part  of  a  post-road  over  which, 
for  several  years,  mails  of  the  United  States  had  been  carried.  Railroad  Co. 
V.  Mississippi,  102  U.  8.,  185. 

Officers.] — An  action  against  a  marshal  of  the  United  States  for  seizing  a 
stock  of  goods,  more  than  $500  in  value,  under  authority  of  a  writ  from  a  dis- 
trict court  of  the  United  States,  in  proceedings  in  bankruptcy,  the  suit  being 
on  his  oflicial  bond,  and  the  sureties  thereon  being  joined  as  co-defendants,  is 
a  suit  of  a  civil  nature,  arising  under  the  constitution  and  laws  of  the  United 
States.     Feibelman  ».  Packard,  109  U.  8.,  421. 

A  suit  to  try  the  title  to  a  State  ofiice,  7ield,  not  removable  on  the  ground 
that  the  opponents  of  the  petitioner  had  been  guilty  of  a  violation  of  U.  8.  S. 
8.,  §  5507,  in  depriving  those  who  would  have  voted  for  petitioner  of  their 
right  to  vote.  For  though  in  such  a  case  the  question  whether  those  so  de- 
priving others  of  the  right  to  vote  were  guilty  of  a  crime  punishable  by  law, 
might  depend  alone  on  the  laws  of  the  United  States;  yet  the  effect  of  such 
unlawful  practices  on  the  election  of  a  purely  State  officer  did  not  depend  on 
the  laws  of  the  United  States.    Dubuclet  «.  Louisiana,  103  U.  8.,  550. 

Impairing  oUigation  of  contracts.'] — Where,  in  an  action  for  trespass  for 
carrying  away  plaintiff's  goods  under  a  tax  levy,  defendant  set  up  a  law  for 
bidding  him  to  receive  in  payment  of  taxes  coupons  such  as  were  offered  by 
plaintiff;  and  thereupon  plaintiff  demurred,  and  upon  the  record  no  ground 
of  the  invalidity  of  the  law  could  be  inferred,  save  that  it  was  avoided  by  the 
provision  of  the  United  States  constitution  that  forbids  a  State  to  pass  a  law 
that  impairs  the  obligation  of  a  contract;  held,  that  the  case  arose  under  the 
United  States  constitution.    Smith  v.  Greenhow,  109  U.  8.,  669. 

See,  also,  Stewart  v.  Virginia,  117  U.  8.,  613,  holding  that  a  proceeding 
under  the  Virginia  statute  to  identify  coupons  tendered  in  the  payment  of 
taxes  due  the  State  allowing  jury  trial,  was  not  a  suit  of  a  civil  nature  arising 
under  the  laws  or  constitution  of  the  United  States. 

Fatents.] — A  suit  for  moneys  alleged  to  be  due  to  complainant,  under  a 
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rests  on  a  provision  of  the  constitution  or  laws  of  the  United 
States.  He  must  state  the  facts  so  as  to  enable  the  court  to 
see  whether  the  right  he  claims  does  really  and  substantially 
depend  on  a  construction  of  such  an  instrument.^  Nor  is  it 
enough  for  him  to  impute  to  his  adversary  an  intent  to  rest 
his  contention  upon  such  a  ground,  if  the  pleadings  do  not 
manifest  the  intent.  The  question  whether  a  party  claims  a 
right  under  the  constitution,  laws,  or  treaties  of  the  United 
States  is  to  be  ascertained  by  the  legal  construction  of  his  own 
pleading  or  allegation,  and  not  by  the  effect  attributed  to  those 
allegations  by  the  adverse  party .^ 

While  the  parties  are  litigating  a  preliminary  and  jurisdic- 
tional question,  raised  by  motion,  as  to  whether  the  State  court 
has  acquired  jurisdiction  of  the  person,  the  suit  is  not  deemed 
so  far  brought  as  to  raise  a  Federal  question  which  it  may  be 
intended  to  litigate  on  the  merits.^ 

It  may  be  that  under  the  Act  of  1887  the  existence  of  a 
federal  question  can  be  established  by  allegations  in  the  peti- 
tion showing  that  although  the  defendants'  answer  does  not 
manifest  an  intent  to  raise  a  Federal  question,  his  evidence 
under  it  will  necessarily  raise  such  a  question  ;  but  it  is  clear 
that  is  not  enough  for  him  to  impute  such  a  consequence  mere- 
ly to  anticipated  evidence  of  the  plaintiff.* 

contract  whereby  certain  letters  patent  granted  to  him  were  transferred  to 
the  defendant,  held,  not  such  as  could  lie  removed,  as  it  did  not  involve  the 
validity  or  construction  of  the  patents.    Albright  v.  Teas,  106  U.  8.,  613. 

>  Gibbs  V.  OrandaU,  130  U.  B.,  105. 

'  N.  J.  Central  E.  R.  Co.  ®.  Mills,  113  U.  8.,  349.  Here  plaintiffs  bill 
impeached  a  lease  as  "  illegal  and  void,"  and  defendants'  petition  to  remove 
alleged  that  they  (defendants)  claimed  the  lease  to  be  authorized  by  a  State 
statute,  which  they  alleged  plaintiffs  contended,  violated  the  constitution  of 
the  United  States  as  impairing  the  obligations  of  a  contract;  held,  that  there 
being  no  such  suggestion  in  the  pleadings,  removal  could  not  be  had. 

8  G-ermania  Ins.  Co.  «.  State  of  Wisconsin,  119  U.  8.,  473. 

In  an  action  in  a  State  court  against  a  corporation,  on  a  judgment  recov- 
ered against  it  in  a  United  States  circuit  court,  a  ground  of  removal  is  not 
furnished  by  allegations  of  the  defendant  that  it  never  was  an  inhabitant  of 
the  district  where  the  judgment  was  recovered,  and  never  was  served  with 
process  in  such  district,  without  negativing  service  of  process  on  an  agent  of 
the  defendant  in  such  district,  and  the  actual  appearance  of  the  defendant  in 
the  suit.  Provident  Savgs.  Inst.  v.  Ford,  114  U.  8.,  685  (application  on 
ground  of  question  being 'involved  under  U.  8.  B.  8.,  §  739). 

*  A  suit  cannot  be  removed  on  the  ground  that  in  a  former  suit  between 
the  same  parties,  and  involving  the  same  questions,  a  court  of  the  State  refused 
to  construe  a  public  law  of  another  State  in  such  way  as  to  give  it  full  faith 
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If  the  pleadings  are  not  made  part  of  the  application,  the 
petition  should  allege  the  facts  necessary  to  show  that  a  Fed- 
eral question  is  involved,  or  at  least  to  indicate  the  statute  or 
provision  of  the  constitution  or  treaty  in  question,  and  show 
how  it  is  in  question,  sufficiently  to  satisfy  the  preceding 
rules.^ 

If  such  a  question  is  made,  it  is  no  answer  to  the  demand 
for  removal  that  the  claim  set  up  under  the  constitution  or 
laws  appears  invalid.  It  is  enough  if  the  claim  involves  a  real 
and  substantial  dispute.^ 

3.  Time  to  apply. \ — The  petition  and  bond  must  be  filed 
in  the  State  court  in  Federal  question  cases  and  in  citizenship 
cases,  "■  at  the  time,  or  any  time  before,  the  defendant  is 
required  by  the  laws  of  the  State  or  the  rule  of  the  State  court 
in  which  such  suit  is  brought  to  answer  or  plead  to  the  decla- 
ration or  complaint  of  the  plaintiff."  ^ 

4.  —  the  rule  of  diligeriGe.] — The  Act  of  1875  required 
the  application  to  be  made  "  before  or  at  the  term  at  which 
said  cause  could  be  first  tried,  and  before  the  trial  thereof ; " 
and  the  settled  construction  of  that  clause  was  that  it  meant 
the  first  term  at  which  the  cause  was  in  law  triable — the  first 
term  in  which  the  cause  would  stand  for  trial  if  the  parties 
had  taken  the  usual  steps  as  to  pleadings  and  other  prepara- 
tions.^ 

If  the  same  rule  of  diligence  is  applied  as  under  that  act, 
the   defendant   will   not,   perhaps,   by  consenting  to   extend 

and  credit,  as  required  by  the  constitution  of  the  United  States.  The  Federal 
question  does  not  arise  until  refusal  in  the  suit  sought  to  be  removed.  Chi- 
cago &  Alton  R.  R.  Go.  v.  Wiggins  Feriy  Co.,  108  U.  S.,  18. 

'  Compare  Jones  ».  Oceanic  Steam  Nav.  Co.,  11  Blatehf.,  406  (holding, 
under  the  Act  of  1868,  that  stating  that  the  defendant  has  a  defense,  arising 
under  an  act  of  Congress,  giving  the  title  of  such  act,  is  sufficient,  although  it 
does  not  state  what  the  defense  is,  nor  the  facts  -which  constitute  it). 

Trafton  «.  Nougues,  4  Sawy.,  178  (holding,  under  former  acts,  that  a  pe- 
tition which  only  states  the  opinion  or  conclusion  of  the  petitioner,  that  the 
case  arises  under  the  constitution,  &c.,  is  insufficient,  and  a  suit  transferred 
on  such  petition  will  be  remanded). 

s  Southern  Pacific  R.  R.  Co.  o.  California,  118  U.  8.,  109  (action  by  State 
to  recover  taxes). 

"  Act  of  March  3,  1887,  §  3. 

<  Babbitt  v.  Clark,  103  U.  S.,  606;  Pullman  Palace  Car  Co.  v.  Speck,  113 
id.,  84;  Gregory  v.  Hartley,  113  id.,  743,  747. 
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plaintifE's  time  to  serve  his  complaint,  lose  the  right  to  remove 
when  he  himself  subsequently  answers  ;  but  he  may,  perhaps, 
be  held  to  lose  the  right  by  delay  while  availing  himself  of  an 
extension  of  his  own  time  to  answer.'^ 

5.  —  amendonent  of  the  issues.'] — Upon  the  sa.ne  principle, 
defendant  cannot  enlarge  his  time  to  apply  by  availing  him- 
self of  the  right  which  the  laws  or  rules  of  the  State  court 
give  to  amend  his  answer  of  course  after  bis  original  time  to 
answer  has  expired.^ 

On  the  other  hand,  if  plaintiff,  by  an  amended  or  supple- 
mental complaint,  for  the  first  time  raises,  or  lays  the  founda- 
tion on  which  defendant  can  raise,  a  Federal  question,  defend- 
ant's application,  on  the  ground  of  a  Federal  question,  would 
seem  to  be  in  time  if  made  at  or  before  his  time  to  answer  the 
amended  or  supplemental  pleading  first  expires.  It  may  be 
otherwise  in  citizenship  cases. ^ 

6.  Answer  after  judgment.] — The  opening  of  a  judgment 
had  by  default,  on  the  part  of  a  defendant  who  had  no  actual 
notice  of  suit,  but  was  proceeded  against  by  constructive  serv- 
ice, is,  for  all  practical  purposes,  a  new  suit  as  against  him, 
even  though  the  State  statute  gives  the  court  power  to  confirm 
the  original  decree  if  the  defense  be  unsuccessful ;  and  hence 

'  Nat.  Bank  of  Clinton  v.  Dorset  Pipe  &  Paving  Co.,  30  Fed.  Rep.,  704 
(holding  that  in  a  State  where  replication  was  the  mode  of  joining  issue 
on  a  plea,  defendant  was  negligent  if,  after  pleading,  he  remained  pas- 
sive during  plaintifE's  delay  to  reply  to  part  of  his  pleas,  while  trying  a  de- 
murrer to  others,  although  defendant  might  have  required  him  to  reply,  and 
thus  secured  opportunity  for  trial  of  the  issue  of  fact  at  an  earlier  term  than 
that  at  which  the  cause  actually  was  first  at  issue.  Dkummond,  J.,  said:  "It 
is  not  competent  for"  the  party  who  makes  the  application  for  removal  to  re- 
main passive  after  a  certain  act  has  been  done  by  the  other  party;  namely, 
when  the  pleas  were  filed  it  was  not  competent  for  the  defendant  to  say — 
'  provided  the  plaintiff  takes  no  step,  makes  no  motion  in  the  case — I  will 
not  make  any  motion.  *  *  *  The  true  question  is  whether  the  case  was 
in  a  position  where  it  could  have  been  tried,  or  could  have  been  placed  in  that 
position  by  the  exercise  of  reasonable  diligence." 

But  it  has  just  been  held,  Simonson  v.  Jordan  (S.  D.  of  N.  T.,  May  10, 
1887)  that  application  is  in  time  before  expiration  of  time  to  answer,  as  ex- 
tended by  consent  of  parties  or  by  order  of  court. 

'  In  Babbitt  ®.  Clark,  103  U.  8.,  606,  613,  it  was  held  that  under  the  above 
quoted  Act  of  1875,  application  must  be  made  with  reference  to  the  issues 
first  formed,  and  that  an  application  after  such  first  framed  issues  rould  have 
been  tried,  and  made  in  view  of  subsequent  amendments  of  the  pleadings,  was 
too  late. 

3  See  paragraph  7,  p.  770. 
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it  may  be  that  in  such  case  an  application  to  remove  the  cause 
will  be  in  time  if  made  before  the  time  thus  given  to  answer 
expires.^ 

But  the  opening  of  a  judgment  had  by  default  on  the  part 
of  a  defendant  who  was  personally  served  or  voluntarily  ap- 
peared, does  riot  seem  to  revive  his  right  to  apply  for  removal. 

The  question  whether  a  joint  debtor,  not  served  until  after 
judgment  binding  the  joint  property,  is  in  time  if  he  applies 
at  or  before  answering  when  he  has  been  summoned,  seems  to 
depend  on  whether,  under  the  State  statute,  the  summoning  of 
him  is  a  proceeding  in  the  original  action,*  as  was  the  case 
under  the  N .  Y.  Code  of  Procedure,'  or  a  new  action  as  is  now 
the  case  under  the  N.  Y.  Code  of  Civil  Procedure.* 

In  the  case  of  a  judgment  had  against  some,  and  litigation 
continuing  as  to  others,  if  the  judgment  already  passed  has 
removed  one  or  more  of  the  defendants  from  the  controversy 
so  effectually  that  a  judgment  against  the  petitioner  will  be 
completely  separate,  and  the  controversy  sought  to  be  removed 
will  not  affect  the  execution  of  the  judgment  on  the  other 
controversy,  the  application  may  be  sustained,  otherwise  not.^ 

IIL    CITIZENSHIP  CASES. 

1.  What  is  citizenship.  4.  Allegation  of  citizenship. 

2.  Person  of  applicant.  5.  Time  of  citizenship. 

3.  Alienage.  6.  Time  for  applying. 

1.  What  is  ciUzenship.] — Citizenship  is  not  to  be  con- 
founded with  residence.  It  involves  residence  jplua  the  inten- 
tion of  remaining.* 

'  Harter  ®.  Kemochan,  103  U.  8.,  562  (holding  that  on  his  appearance, 
when  let  in  after  decree,  though  without  being  required  to  file  an  answer, 
"  the  suit  became  as  to  him  for  all  practical  purposes  a  new  suit,"  and  this, 
although  the  statute  gave  the  court  authority  to  confirm  the  former  decree, 
instead  of  entering  a  new  one. 

"  Fletcher  v.  Hamlet,  116  U.  8.,  408. 

s  §  375. 

^  §  1937. 

»  Brooks  V.  Clark,  119  IT.  8.,  503. 

"  Bondurant  v.  Watson,  103  U.  8.,  381.  For  definitions  of  citizenship,  see 
U.  8.  B.  8.,  §§  1992  et  seq.;  U.  8.  Const,  amendt.;  Cable  v.  Ellis,  110  U.  & 
389;  Morse  on  Citisenship. 
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An  allegation  of  residence  in  a  State  will  not  satisfy  tlie 
requirement  of  tie  statute.' 

Citizenship  of  a  territory  or  of  the  District  of  Columbia  is 
not  enough.^ 

2.  Person  of  applicant.'] — The  citizenship  to  be  considered 
is  the  personal  status  of  the  party  in  question,  irrespective  of 
any  representative  character,  such  as  executor  or  administrator. 
An  estate  of  a  decedent  has  no  citizenship,  and  the  inquiry 
must  be  for  that  of  the  person  who  for  the  time  being  is  execu- 
tor or  administrator.* 

A  corporation  may  be  said  to  have,  by  imputation  of  law, 
for  the  purpose  of  removal  of  causes,  citizenship  in  the  State 
under  the  laws  of  which  it  is  organized  ;  *  and  by  the  Act  of 
1887  national  banks  are  to  be  deemed  citizens  of  the  State  in 
which  they  are  located.® 

'  This  requires  the  more  attention  because,  in  several  cases,  the  word 
resident  is  used  as  a  convertible  term.  A  man  may  have  two  residences 
in  different  States,  or  may  be  a  citizen  of  one  State  and  temporarily  resident 
in  another. 

Several  attempted  removals  have  failed  by  reason  of  this  inexact  use  of 
language.  Corp  ®.  Vermilye,  3  Johns.,  145;  Pechner  v.  Phoenix  Ins.  Co.,  95 
U.  8.,  183;  65  N.  T.,  195.  In  Glover  v.  Shepperd,  15  Fed.  Bep.,  833,  the  de- 
fect was  held  amendable  even  in  the  Circuit  Court,  no  objection  having  been 
raised  to  the  defect  by  the  adverse  party.  An  allegation  of  citizenship  of  the 
United  States,  and  residence  in  a  State,  may,  perhaps,  be  inferentially  enough 
(46.),  especially  if  no  objection  is  made  in  the  State  court. 

In  Grace  ».  American  Central  Ins.  Co.,  109  U.  8.,  278,  284,  a  description 
in  the  bond  of  the  plaintiffs,  as  "  of  the  county  of  Kings  and  State  of  New 
York,"  held,  insufficient  to  show  citizenship. 

'  Glover  v.  Shepperd  {above),  and  cas.  cit. 

a  Amory  «.  Ataory,  95  XT.  8.,  186;  Cooke  n.  Seligman,  17  Blatchf., 
452. 

*  Steamship  Co.  v.  Tugman,  106  U.  8.,  118;  rev'g,  on  other  grounds,  76  N. 
Y.,  307  (holding  that  the  members  of  a  corporation,  domestic  or  foreign,  are 
conclusively  presumed  to  be  citizens  of  the  State  which  granted  the  charter). 

As  to  the  citizenship  of  corporations,  see  16  Alb.  L.  J.,  344. 

U.  8  B.  8.,%  640,  as  to  corporations  other  than  national  banks,  is  repealed 
by  the  Act  of  1887. 

' "  All  national  banking  associations  established  under  the  laws  of  the 
United  States,  shall,  for  the  purposes  of  all  actions  by  or  against  them,  real, 
personal,  or  mixed,  and  all  suits  in  eqmty,  be  deemed  citizens  of  the  States  in 
which  they  are  respectively  located;  and  in  such  cases  the  circuit  and  district 
courts  shall  not  have  jurisdiction  other  than  such  as  they  would  have  in  cases 
between  [by  or  against]  individual  citizens  of  the  same  State. 

"  The  provisions  of  this  section  shall  not  be  held  to  affect  the  jurisdiction 
of  the  courts  of  the  United  States  in  cases  commenced  by  the  United  States, 
or  by  direction  of  any  officer  thereof,  or  cases  for  winding  up  the  affairs  of 
any  such  bank."    Act  of  Congress,  March  3d,  1887,  §  4. 
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A.  corporation  that  has  been  incorporated  in  one  State,  and 
then  in  another,  cannot  obtain  the  removal  of  a  suit  brought 
against  it  by  a  citizen  of  the  latter  State.-*  But  a  corporation 
of  one  State  filing  its  charter  in  another,  as  the  condition  of 
doing  business  there  as  a  foreign  corporation,'  or  taking  a  lease 
of  the  road  of  a  corporation  of  another  State,  with  the  implied 
assent  of  that  State,*  does  not  make  itself  a  corporation  of  that 
State,  so  as  to  forfeit  the  right  to  remove  a  suit  brought  against 
it  by  a  citizen  of  such  other  State, 

In  the  case  of  a  jyartnership,  the  citizenship  of  each  mem- 
ber who  is  joined  as  a  party  must  be  stated.^ 

Other  matters  common  to  the  personality  of  the  applicant 
in  other  than  citizenship  cases  have  been  already  stated.^ 

3.  Alienage.'] — An  alien's  declaration  of  intention  to  be- 
come a  citizen  of  the  United  States  does  not  terminate  his 
character  as  a  citizen  or  subject  of  a  foreign  country  within 
the  statute.^ 

Section  644  of  the  U.  S.  "Revised  Statutes  provides  for 
removal  of  suits  by  aliens  against  any  citizen,  being  a  civil 
officer  of  the  United  States  and  a  non-resident  of  the  State 
wherein  jurisdiction  is  obtained  by  service  of  State  process.' 

4.  Allegation  of  citizenship.] — The  citizenship  on  which 
jurisdiction  of  the  Circuit  Court  depends,  or  the  facts  which  in 
legal  intendment  constitute  such  citizenship,  must  be  distinctly 
and  positively  averred  in  the  pleadings,  or  appear  affirmatively 
and  with  equal  distinctness  in  other  parts  of  the  record,^  or  in 
the  petition. 

'  Memphis,  &c.,  K.  R  Co.  v.  Alabama,  107  U.  B.,  581.  But  consolidation 
after  suit  brought  was  held  do  obstacle  to  removal  in  Chicago,  &c.,  E.  B.  Co. 
V.  Minnesota,  &c.,  R.  E.  Co.,  39  Md.  Sep.,  337. 

»  Chicago,  &c.,  E.  E.  Co.  v.  Minnesota,  &c.,  E.  E.  Co.,  39  Fed.  Bep.,  337. 

'  Eailroad  Co.  v.  Koontz,  104  U.  8.,  5,  10. 

*  Adams  v.  May,  37  Fed.  Rep.,  907. 

'  Page  753  of  this  Volume,  paragraph  7. 
« Maloy  V.  Duden,  35  Fed.  Bep.,  673  (under  Act  of  1875). 
'  How  far  this  is  affected  by  the  Act  of  March  3, 1887.     Query. 
U.  8.  B.  8.,Sf  639,  suM.  1  and  3,  were  repealed  by  the  Act  of  1875.     Kine 
c.  Cornell,  106  i7.  a,  395. 

*  Grace  v.  American  Central  Ins.  Co.,  109  V.  8.,  378  (where  allegations  to 
the  effect  that  specified  parties  were  doing  business  in  and  having  a  residence 
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It  is  not,  however,  necessary,  as  in  the  case  of  a  suit  com- 
menced in  the  United  States  court,  that  the  allegation  of  citi- 
zenship should  be  in  the  complaint  or  bill.  One  whose  citizen- 
ship is  not  alleged  in  the  bill  can  remove  the  cause  on  making 
the  proper  allegation  in  his  petition.* 

Where  the  applicant  is  in  doubt  as  to  what  other  State  a 
particular  party  is  a  citizen  of,  the  practice  is  to  allege  that  he 
is  not  a  citizen  of  the  State  where  the  suit  is  brought,  but  is  a 
citizen  either  of  one  or  the  other  of  other  States  named,  this 
allegation  being  in  the  alternative." 

5.  Time  of  citizenship.'] — The  citizenship  required  by  the 
statute  must  have  existed  both  when  the  suit  was  begun  and 
when  the  apjjlication  for  removal  is  made.*    Hence  an  allega-- 

in  a  specified  State,  were  held  insufficient  to  show  their  citizenship  in  such; 
State,  notwithstanding  another  allegation  that  "  there  is,  and  was  at  the  time 
when  this  action  was  brought,  a  controversy  therein  between  citizens  of  dif- 
ferent States). 

Mansfield,  Coldwater,  &c.,  Ey.  Co.  ■».  Swan,  111  U.  8.,  379  (where  the  aver- 
ment was  that  a  specified  person  was  not  then  a  citizen  of  Ohio,  and  that  hia 
actual  citizenship  was  unknown,  except  that  he  was  a  citizen  of  one  of  the 
States  or  territories). 

'  Where  a  bill  was  filed  by  a  township  and  a  tax-payer  thereof,  in  behalf 
of  himself  and  other  resident  tax-payers,  against  certain  State,  county,  and 
township  officers,  and  the  "  unknown  owners  and  holders"  of  certain  town- 
ship bonds,  to  restrain  proceedings  to  collect  a  tax  to  pay  the  principal  of  or 
interest  on  such  bonds,  held,  that  a  citizen  of  another  State,  who  was  the 
owner  of  all  of  such  bonds,  was  entitled  to  a  removal.  Harter  «.  Kernochan, 
103  U.  8.,  563. 

"  Alternative  allegations  were,  however,  said  to  be  insufficient  in  Glover 
«.  Shepperd,  15  Fed.  Sep.,  833,  836. 

» Gibson  ®.  Bruce,  108  U.  8.,  561 ;  Houston  &  Texas  Cent.  R.  R.  Co.  v. 
Shirley,  111  id.,  358;  Mansfield,  Coldwater,  &c.,  Ry.  Co.  v.  Swan,  id.,  379; 
Akers  v.  Akers,  117  id.,  197,  re-affl'g  Gibson  v.  Bruce,  108  id.,  561. 

I  assume  that  the  courts  will  give  to  the  language  of  the  Act  of  1887  the 
same  construction  as  to  the  same  language  in  that  of  1875. 

In  Gibson  ».  Bruce,  108  U.  8.,  561,  the  court,  va  determining  this  doubtful 
question  of  construction  on  the  Act  of  1875,  reason  as  follows:  We  cannot: 
believe  it  was  intended  to  allow  a  party  to  deprive  a  State  court  of  the  juris- 
diction it  has  once  rightfully  acquired  over  him  by  changing  his  citizenship; 
after  a  suit  is  begun,  and  that  would  be  the  effect  of  the  law  if  the  right  of 
removal  is  made  to  depend  only  on  the  citizenship  existing  at  the  time  a  re- 
moval is  applied  for.  But  we  are  also  of  opinion  that,  because  of  the  exten. 
sion  of  the  time  for  applying  for  a  removal,  and  because  neither  party  need 
be  a  citizen  of  the  State  in  which  the  suit  is  brought,  and  either  party  may 
apply,  it  was  the  intention  to  provide  that  the  controversy  should  be  between 
citizens  of  different  States  at  the  time  of  the  removal.  In  this  way  the  juris- 
diction of  the  Circuit  Court  of  the  United  States  will  only  attach  when  there 
shall  be  a  controversy  between  citizens  of  different  States  at  the  time  the  suit 
is  transferred,  and  the  right  to  transfer  will  depend  on  the  citizenship  when 
the  suit  was  begun  and  when  the  petition  for  removal  is  filed. 

Vol,  I.— 49 


770  ABBOTT'S    NEW    PRACTICE. 

tion  in  the  petitioa  that  the  plaintifE  "is  a,  citizen,"  '&g.,  is 
insufficient  even  where  the  petition  was  verified  only  a  few 
days  after  the  commencement  of  the  action.^ 

6.  Ti/f7ie  for  apph/mg.] — The  rule  as  to  the  time  for  peti- 
tioning and  its  application  are  the  same  as  in  Federal  question 
cases,  and  have  been  already  stated.* 

An  amendment  of  the  pleadings,  even  though  it  creates 
new  issues,  does  not  revive  the  right  to  remove  on  the  ground 
of  citizenship,^  though  it  is  otherwise,  perhaps,  in  some  Fed- 
eral question  cases.* 

rv.    PEEJUDTCE  AND  LOCAL  ESTFLTJENCE  CASES. 

1.  The  right  of  removal, — by  plaintiff.     6.  Time  for  applying. 

2.  —  by  defendant.  6.  Mode  of  remoTaL 
8.  Question  of  derivative  jnrisdiction.       1.  The  petition. 

4.  Separable  controversy.  8.  —  separate  affidavit. 

1.  The  right  of  removal, — hy  plOMitiff.l — The  provisions  of 
TJ.  S.  E.  S.,  §  639,  sub.  3,  and  the  subsequent  clauses  (which 
embodied  the  substance  of  the  Prejudice  and  Local  Influence 
Act  of  1867),  were  not  repealed  by  the  Act  of  1875 ;  ^  and  upon 
the  same  principles  of  interpretation,  I  assume  that  they  were 
not  repealed  by  the  Act  of  1887.* 

Upon  this  view  the  light  of  removal  is  given  to  the  plaint- 
iff if,  at  the  time  of  application,  he  be  a  citizen  of  another 
State  than  that  where  the  suit  is  brought,''  and  if  the  def end- 

'  Insurance  Co.  v.  Peohner,  95  U.  5.  (5  Otto),  183;  affi'g  65  N.  T.,  195  (un- 
der Act  of  1789). 

»  Pages  764-766  of  this  Tolume,  paragraphs  3  to  6. 

'  Edrington  v.  Jefferson,  111  U.  &,  770  (holding  that  when  once  the  cause 
is  at  issue  and  ready  for  trial,  the  right  to  remove  on  the  ground  of  citizen- 
ship, under  the  Act  of  1875,  was  not  revived  by  an  amendment  of  the  plead- 
ings by  leave  of  court,  even  though  it  created  new  issues). 

■*  See  page  765,  paragraph  5. 

'  Hess  V.  Reytiolds,  113  U.  8.,  73,«0;  Baltimore  &  Ohio  R.  R.  Co.  v.  Bates, 
119  id.,  464.    See  those  statutes  at  page  748  (above). 

« Whether  the  right  given  by  U.  S.  B.  S.,  §  639,  subd.  8,  to  a  plaintiff  to 
remove  the  cause  for  prejudice  or  local  influence,  &c.,  is  repealed  by  L.  1887, 
see  the  principles  stated  in  King  v.  Cornell,  106  Z7.  8.,  895. 

'  Hurst  ®.  Western  &  Atlantic  R.  R.  Co.,  93  U.JS.  71  (holding  that  under 
the  former  act,  a  suit  pending  between  a  citizen  of  the  State  in  which  the  suit 
is  brought  and  a  citizen  of  another  State,  cannot  be  removed  on  the  applica- 
tion of  the  former). 
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ants  are  citizens  of  the  State  where  it  is  brought,*  and  th« 
action  involves  a  sufficient  amount.  If  a  plaintiff  stiU  has  the 
right  to  remove  for  prejudice  or  local  influence,  it  is  only  in  a 
case  where  all  the  necessary  parties  on  one  side  are  citizens  of 
different  States  from  those  on  the  othen' 

2.  —  hy  defendant.]— The  right  may  be  exercised  by  the 
defendant,  or  one  or  more  of  several  defendants,  if  a  citizen  of 
a  State  other  than  that  where  the  suit  is  pending,  where  there 
is  a  controversy  in  which  the  applicant  is  actually  interested, 
which,  upon  principles  settled  in  citizenship  cases,  is  "  wholly 
between  citizens  of  different  States,  and  which  can  be  fully 
determined  as  between  them." ' 

3.  (Question  of  derivatwe  Jwrisdiotion.] — It  is  a  sound 
general  principle  that  a  statute  giving  the  right  to  remove  a 
cause  into  a  specified  court  vests  that  court  with  the  necessary 
jurisdiction,  if  it  did  not  have  such  jurisdiction  already.  And 
upon  this  principle  it  was  well  settled  that  a  cause  not  within 
the  original  jurisdiction  of  the  Circuit  Court  might  be  main- 
tained there  by  bringing  it  first  in  a  State  court,  and  removing 
thence  under  §  2  of  the  Act  of  1875. 

Whether  the  prejudice  or  local  influence  clause  of  the  Act 
of  1887  is  within  this  principle,  and  confers  a  derivative  juris- 
diction upon  the  United  States  Circuit  Court  in  causes  within 
the  express  terms  of  that  clause,  although  the  cause  be  one  of 
which  that  court  is  not  given  original  jurisdiction,  as  expressed 

'Bible  Society  v.  G-rove,  101  fZ.  S.,  610  (holding' that  a  party  is  not  entitled 
to  removal  under  the  former  act  unless  the  adverse  party  is  a  citizen  of  the 
State  in  which  the  suit  was  brought). 

»  Myers  v.  Swann,  107  U.  8.,  546. 

'  The  Revised  Statutes,  say  §  639  (3),  "  when  a  suit  is  between  a  citizen 
of  the  State  in  which  it  is  brought  and  a  citizen  of  another  State,  it  may  be 
so  removed  on  the  petition  of  the  latter,  whether  he  be  plaintiff  or  defend- 
ant." The  Act  of  1887  says:  "  Where  a  suit  is  now  pending,  or  may  hereafter 
be  brought  in  any  State  court  in  which  there  is  a  controversy  between  a  citi- 
zen of  tlie  State  in  which  the  siiit  is  brought  and  a  citizeii  of  another  State, 
any  defendant,  being  such  citizen  of  another  State,  may  remove,  &c. ;"  and 
there  is  a  subsequent  provision  as  to  severing  the  cause  and  remanding  it  as 
to  some  of  the  defendants. 

It  is  not  essential  that  all  of  several  co-parties  should  join.  One  defendant 
is  not  deprived  of  the  right  of  removal,  under  the  Act  of  1867,  merely  by  the 
fact  that  another,  against  whom  an  action  is  allowed  to  be  united,  does  not 
ioin  in  the  application.  Cooke  v.  State  Nat.  Bk.  of  Boston,  53  JT.  Y.,  96;  s. 
c,  11  Am.  B.,  667;  qualifying  1  Lans.,  494. 
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in  the  preceding  clauses  of  the  same  section,  is  a  question  to 
be  considered. 

In  the  absence  of  any  judicial  determination  of  this  ques- 
tion, I  shall  assume,  for  the  purposes  of  this  chapter,  that 
causes  involving  the  requisite  citizenship  and  prejudice  or 
local  influence  will  be  removed  irrespective  of  the  question 
whether  the  Circuit  Court  would  have  had  original  jurisdiction 
under  §  1  of  the  same  act.  But  in  any  case  in  which  the  con- 
ditions of  original  jurisdiction  exist,  the  practitioner  should  be 
careful  to  allege  them  in  his  papers  so  as  to  avoid  doubt  upon 
the  subject.^ 

4.  Separable  controversy.'] — Under  subdivision  3  of  §  639 
of  the  Bevised  Statutes,  it  must  be  shown  that  all  the  plaintiffs 
or  all  the  defendants  are  citizens  of  the  State  in  which  the  suit 
was  brought,  and  of  a  State  other  than  that  of  which  those 
petitioners  are  citizens.* 

It  is  not  enough  that  there  be  a  separable  controversy 
between  parties  having  the  necessary  citizenship,  nor  that  the 
principal  controversy  is  between  citizens  of  different  States.^ 

"Whether  the  rule  is  the  same  on  applications  under  the  Act 
of  1887  depends  on  the  construction  to  be  given  to  the  sepa- 
rable controversy  clause  in  §  2  (tiiat  is  to  say,  the  section  that 
follows  §  1,  and  appears  as  if  intended  to  amend  §  2  of  the  Act 
of  1875),  That  clause  in  terms  applies  to  any  suit  mentioned 
in  the  section,  and  in  view  of  the  injustice  of  refusing  to  allow 
a  defendant  to  remove  a  cause,  merely  because  co-defendants 
as  well  as  the  plaintiff  ai^e  citizens  of  the  State  where  his  cause 
is  prejudged,  I  assume  that  any  one  or  more  defendants,  being 
citizens  of  another  State,  may  have  the  cause  removed,  if,  upon 

'  For  cases  discussing  this  question,  see  Gaines  v.  Fuentes,  93  XT.  S.,  10, 
19;  B.  c,  1  Abb,  if.  C,  25,  n.;  Claflin  «,  Commonwealth  Ins.  Co.,  110  U.  S., 
81,  88. 

In  Rosenblatt  s.  Beliance  Jjumber  Co.,  18  Fed.  Bep.,  705.  the  court  observe 
that  the  clause  providing  for  remand,  similar  to  that  contained  in  the  preju- 
dice or  local  influence  clause  of  the  Act  of  1887,  confirmed  the  apparent  in- 
tent of  giving  this  enlarged  derivative  jurisdiction. 

'  Hancock  v.  Holbrook,  119  U.  8.,  586  (holding  that  plaintiff  could  not, 
as  a  citizen  of  another  State,  remove  the  cause,  because  certain  defendants, 
who  were  real  parties  in  interest,  were  not  citizens  of  the  State  where  the  suit 
was  pending). 

'  Cambria  Iron  Co.  v.  Ashbum,  118  U.  8.,  54,  and  cases  cited  (under  Local 
Prejudice  Act  of  1867).    See,  also,  paragraph  17  of  division  I  {above). 
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the  principles  settled  in  citizenship  cases,  there  is  a  controversy 
which  is  wholly  between  citizens  of  different  States,  and  which 
can  be  fully  determined  as  between  them,  and  the  applicant  is 
actually  interested  in  such  controversy :  and  this  view  is  con- 
firmed by  the  last  part  of  the  clause  which  provides  for  a 
remand  of  a  part  of  the  cause. 

5.  TiTne  for  applying.^ — Under  the  prejudice  and  local 
influence  clause,  the  removal  of  the  cause  may  be  applied  for 
"  at  any  time  before  the  trial  thereof."  The  construction  put 
upon  this  phrase,  and  similar  restrictions  in  other  acts,  may  be 
concisely  indicated  as  follows : 

Presentation  of  the  petition,  &c.,  when  the  cause  is  called 
for  trial,  but  before  the  trial  is  actually  begun  and  is  in  pro- 
gress in  the  orderly  course  of  proceeding,  is  in  time.  The 
plaintiff  cannot,  by  premature  oflfering  of  evidence,  cut  off  the 
right  to  present  the  petition.-'  But  amending  the  pleadings 
after  the  commencement  of  the  trial  does  not  make  a  new  issue 
and  a  new  beginning  of  the  trial.^ 

Under  the  former  clauses  as  to  citizenship  cases,  requiring 
•  application  "  before  the  term  at  which  the  cause  could  first  be 
tried  and  before  trial,"  the  argument  of  a  demurrer  to  the  suffi- 
ciency of  cause  of  action  was  always  deemed  a  trial,*  and  the 
subsequent  joinder  of  issues  of  fact  for  trial  did  not  give  a  new 
right  of  removal. 

An  incidental  reference,  the  report  on  which  is  subject  to 
be  adopted  or  rejected  by  the  trial  judge  when  the  cause  shall 
come  on  for  complete  trial,  is  not  a  trial  within  the  same 
clause.* 

An  appeal  after  judgment  in  a  court  of  original  jurisdiction 

'  So  held  in  the  Removal  Cases,  100  U.  S.,  473,  under  the  Act  of  1875. 
See,  also,  Adam's  Express  Co.  v.  Trego,  35  Md.,  47. 

^  Adam's  Express  Co.  v.  Trego  {above). 

8  Alley  V.  Nott,  111  U.  S.,  472;  Bright  ®.  Milwaukee,  &c.,  R.  R.  Co.,  1 
Abb.  N.  O.,  14;  Scharff  «.  Levy,  113  U.  &,  711 ;  Gregory  v.  Hartley,  113  U. 
8.,  742. 

In  Chicago,  &c.,  R.  R.  Co.  v.  Minnesota,  &c.,  R.  Co.,  39  Fed.  Sep.,  337,  it 
was  held  that  the  hearing  of  a  motion  for  a  temporary  injunction,  made  on 
the  plaintifPs  complaint  or  petition,  and  involving  the  merits  of  the  relief 
sought  by  the  complaint,  was  a  trial  within  the  Act  of  1875.  But  this  is 
doubtful. 

*  Hess  V.  Reynolds,  113  V.  &,  73,  80  (reference  of  a  claim  against  a  dece- 
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is  not  a  trial  within  the  same  clause.'  But  where  the  judg- 
ment is  reversed  on  appeal,  and  a  new  trial  ordered,  an  appli- 
cation made  before  the  new  trial  is  "  before  trial "  within  the 
statute ;  ^  but  a  reversal  mei-ely  to  state  an  account  does  not 
make  the  accounting  a  trial.'  The  right  to  a  new  trial  must  be 
perfected  absolutely  before  a  removal  can  be  had.^ 

Whether  the  litigation  of  a  party  who  comes  in  after  judg- 
ment is  a  trial  or  not,  has  been  held  in  citizenship  cases  to 
depend  on  whether  he  was  jointly  liable  with  those  whose 
defense  has  been  tried,^  in  which  case  his  application  was  not 
in  time,  unless  he  came  in  by  right  of  never  having  been  served 
except  constructively,  as  by  publication.* 

The  fact  that  there  is  no  longer  any  controversy  on  the 
original  cause  of  action  with  the  other  defendant,  because  final 
judgment  has  been  rendered  against  him,  does  not  render  the 
controversy  separable  if  the  remaining  litigation  with  the 
petitioning  defendant  is  a  proceeding  in  the  suit.' 

6.  Mode  of  removal.'] — In  respect  to  the  mode  of  removal, 
the  Act  of  1887  is  obscure.  If  we  understand  the  prejudice 
and  local  influence  clause  of  the  second  section  (a  section  which 
is  apparently  intended  to  supersede  §  2  of  the  Act  of  1875),  as 
being  what  is  intended  in  the  next  section  as  the  "last  clause" 

dent's  estate,  the  report  being  subject  to  be  rejected  by  the  probate  judge, 
and  the  statute  giving  a  right  of  appeal  and  trial  by  jury  in  a  higher  court). 

Carson  i).  Hyatt,  118  P.  8..  279  (reference  by  consent  "to  take  testimony 
and  report,"  without  authority  to  find  facts  or  law). 

•  Lowe  ».  Williams,  94  U.  8.,  650. 

2  Dart  V.  Walker,  4  Daly,  188;  King  v.  Worthington,  104  U.  S.,  44. 

3  Jifkins  v.  Sweetser,  103  id.,  177.  Otherwise  where  the  reversal  directed 
the  taking  of  an  account,  but  was  with  leave  to  the  parties  to  amend  the 
pleadings  as  they  might  be  advised,  and  to  take  testimony.  Hewitt  b.  Phelps, 
105  id.,  393. 

The  contrary  seems  to  have  been  held  where  a  judgment  was  merely  set 
aside.    Holland  «.  Chambers,  110  U.  8.,  59. 

"  Railroad  Co.  «.  McKinley,  99  U.  8.,  147  (holding  that  after  petition  for 
re-hearing  of  the  order  for  new  trial  had  been  filed,  and  an  order  suspending 
the  decision  granted,  removal  sought  in  view  of  the  new  trial  was  premar 
tuie). 

5  See  Tulee  «.  Vose,  99  U.  8.,  539,  reVg  64  iV.  T.,  449;  Brooks  v.  Clark, 
119  U.  8.,  503. 

« Barter  «.  Kemochan,  103  U.  8.,  563,  and  see  page  765  of  this  Volimie, 
paragraph  6. 

'  Brooks  V.  Clark,  119  U.  8.,  503.  (Proceeding  against  defendant  not 
originally  served,  but  appearing  after  judgment  against  co-defendant.)  Com- 
pare, however,  Yulee  v.  Vose  {above). 
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of  said  second  section,  by  virtue  of  its  being  the  last  which 
confers  a  right  of  removal  (although  there  are  subsequent 
clauses  as  to  remand,  &c.,  which  could  not  have  been  referred  to), 
then,  literally  read,  the  act  gives  no  directions  as  to  the  mode 
of  removal  of  prejudice  and  local  influence  cases,  because  all 
the  directions  as  to  removal  are  contained  in  g  3,  from  which 
that  class  of  cases  is  excepted. 

Such  directions  are  given  by  §  639  of  the  U.  S.  R.  8., 
subd.  3,  and  the  succeeding  clauses  (which  re  enacted  in  sub- 
stance the  Prejudice  and  Local  Influence  Act  of  1867),  and 
these  provisions  are  not  expressly  repealed  by  the  Act  of 
1887;  and  the  clause  giving  the  right  of  removal  in  the 
new  act  is,  in  some  respects,  broader  than  that  in  the  Eevised 
Statutes.^  But  the  local  prejudice  clause  of  the  Act  of  1887 
itself  expresses  the  removal  to  be  allowed  "  when  it  shall  be 
made  to  appear  to  said  circuit  court,"  as  if  the  decisive  appli- 
cation were  to  be  made  there. 

In  this  condition  of  the  statutes,  I  assume  that  the  better 
practice  will  be  to  make  the  petition  (if  on  the  part  of  a 
defendant)  such  as  to  cover  the  requirements  of  both  statutes, 
and  add  a  separate  aflidavit  showing  prejudice  or  local  influ- 
ence, file  them  with  a  bond  in  the  State  court,  and  then,  either 
with  or  without  taking  an  order  of  removal  from  the  State 
court,  file  the  record,  including  the  petition  and  bond,  in  the 
United  States  court,  and  on  them,  supported  bj  an  affidavit  in 
that  court,  move  for  an  order  of  removal  there  also.     The  pro- 

'  In  determining  a  somewhat  similar  question  under  the  Act  of  1875  and 
the  Revised  Statutes,  Chief  Justice  Waite  said,  in  Baltimore  &  Ohio  R. 
R.  «.  Bates,  119  U.  S.,465:  "As  subsection  3  has  not  been  repealed,  so 
much  of  the  remainder  of  §  639  as  is  necessary  to  carry  the  provisions  of  that 
subsection  into  efEect  remains  in  force,  unless  something  else  has  been  put  in 
its  place.  It  is  not  contended  that  anything  of  this  kind  has  been  done,  un- 
less it  be  by  the  operation  of  §  3  of  the  Act  of  1875,  but  that  section  by  its  very 
terms  is  only  applicable  to  removals  under  §  2  of  the  same  act.  The  language 
is,  '  that  whenever  either  party,  or  any  one  or  more  of  the  plaintiffs  or  defend- 
ants entitled  to  remove  any  suit  mentioned  in  the  next  preceding  section,' 
that  is  to  say,  §  3  of  the  Act  of  1875,  '  shall  desire  to  remove  such  suit,'  he 
shall  petition  and  give  security  in  the  manner  and  form  therein  prescribed. 
Clearly,  then,  this  section  relates  only  to  removals  provided  for  in  that  act, 
and  as  subsection  3  of  §  639  remains  in  force,  because  the  cases  there  provid- 
ed for  are  not  included  among  those  mentioned  in  the  Act  of  1875,  it  foUovfs 
that  the  form  and  mode  of  proceeding  to  secure  a  removal  under  the  sub- 
section will  be  sufficient  if  they  conform  to  the  requirements  of  the  other 
parts  of  the  section." 


776  ABBOTTS  NEW  PKACTICE. 

visions  of  §  645  of  the  Eevised  Statutes,  and  §  7  of  the  Act  of 
1875,  appear  to  be  broad  enough  to  enable  the  Circuit  Court  to 
proceed  thus,  and  to  supply  copies  of  the  record  if  not  obtain- 
able from  the  State  court. 

7.  The  petition.'] — The  affidavit  under  the  former  act  usu- 
ally merely  stated  "  that  the  petitioner  has  reason  to  believe, 
and  does  believe,  that  from  prejudice  or  local  influence  he  will 
not  be  able,"  &c.,  and  this  "was  all  that  the  statute  required.* 
The  present  statute  allows  removal  "  when  it  shall  be  made  to 
appear  to  said  Circuit  Court  that  from  prejudice  or  local  influ- 
ence he  will  not  be  able,"  &c.  The  petition  or  affidavit,  there- 
fore, to  satisfy  the  new  act,  should  state  evidence  ^  substantiat- 
ing the  allegation,  unless  the  petitioner  prefers  to  rely  upon 
being  allowed  to  adduce  new  evidence  in  the  Circuit  Court. 

In  cases  of  this  class  it  is  the  practice  to  state  the  nature  of 
the  cause  of  action  or  defense,  or  both,  as  usually  material  to 
the  allegation  of  prejudice  or  local  influence. 

8.  —  separate  affidavit.] — Under  the  former  act  the  prac- 
tice requires  the  fact  of  prejudice  or  local  influence  to  be 
stated  by  an  affidavit.'  The  Act  of  1887  requires  simply  that 
the  fact  be  made  to  appear  to  the  Circuit  Court. 

The  affidavit  should,  if  possible,  be  made  by  the  petitioner 
in  person,  because  it  is  to  show  his  belief.  If  the  petitioner  is 
a  corporation,  it  may  be  made  by  its  officers ;  *  and  if  the  peti- 
tioner is  absent,  it  may,  on  excuse  shown,  be  made  by  his  attor- 
ney or  agent  who  is  shown  to  be  authorized  to  act  and  acquaint- 
ed with  the  facts. 


'  Meadow  Valley  Mining  Co.  v.  Dodds,  7  Nev.,  143;  Geiger  v.  Union  Mut 
Ins.  Co.,  1  City  Ot.  (N.  7.),  337. 

'  For  allegations  as  to  right  of  change  of  place  of  trial  for  such  reasons, 
see  Chapter  on  Place  of  Tkial. 

=  In  Sutherland  v.  Jersey  City,  &c.,  R.  R.  Co.,  22  Fed,.  Bep.,  356,  it  was 
held  (contrary  to  general  principles)  that  a  verified  petition  was  not  enough 
as  an  affidavit.    Compare  Article  on  Affidavits  and  Petitions. 

<  See  Article  on  Veeification. 
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Y.     PROCEDURE  IN  THE  FOREGOING  CASES. 

A,     Peoceedings  iJf  THE  State  Court.       B.     Proceedings  in  United  States 

1.  Notice  of  motion.  _  Court. 

2.  Requisites  of  petition  to  get  State     10.  Filing  transcript  of  record. 

court  order.  11.  — effect  of  neglect. 

3.  Amending  to  defeat  removal.  12.  Proper  district. 

4.  Opposing  the  petition  in  the  State     13.  Time  of  acquiring  jurisdiction. 

court.  14.  Amending  removal  papers  in  Unit- 
6.  Amending  removal  papers  in  the  ed  States  court. 

State  court.  16.  Effect  of  removal. 

6.  Motion  in  State  court  to  vacate  order.  16.  Amending  as  to  parties  does  not 

7.  Order  denying  petition  for  removal.  oust  jurisdiction. 

8.  State  court  proceedings  in  spite  of  IT.  Remand. 

removal.  18.  —  coats  on  remand. 

9.  —  injunction. 

A.  Peoceedings  in  the  State  Coubt. 

1.  Notice  of  motion.] — A  notice  of  the  application  for 
removal  need  not  be  given  to  the  adverse  party,^  but  if  notice 
is  not  given,  the  State  court  may,  and  usually  will,  refuse  to 
grant  an  order  upon  the  application ;  ^  except  perhaps  an  ap- 
proval of  the  surety. 

2.  Requisites  of  petition  to  get  State  court  order.] — State 
courts  have  several  times  refused  to  make  any  order  because  it 
was  not  shown  by  a  defense  pleaded,^  or  intended  to  be  plead- 
ed,* that  there  was  actually  a  controversy  in  the  suit. 

3.  Amending  to  defeat  removal.] — After  the  required  bond 
and  other  papers  have  been  filed  in  the  State  court,  the  adverse 
party  cannot,  by  amending  the  issue  which  brought  ■  the  case 
within  the  statute,  take  it  out  of  the  statute  again,  and  defeat 
removal.*  Eemoval  precludes  the  State  court  from  amending 
the  issues.^ 

4.  Opposing  the  petition  im,  the  State  court.] — The  adverse 
party,  if  he  has  notice,  should  raise  in  the  State  court  all  his 

'  McLean  v.  St.  Paul  &  Chicago  R.  R.  Co.,  16  Blatc7if.,S19;  Stevens  «. 
Richardson,  9  Fed.  Bep.,  191;  Erisman  v.  Pidcock,  63  Sow.  Pr.,  337  (State 
court  decision). 

"  Disbrow  v.  Driggs,  8  Abb.  Pr.,  305,  n.;  Bristol  ®.  Chapman,  84  How.  Fr. 
140-  Rhode  Island  Horse  Shoe  Co.  ■».  Goodenough  Horse  Shoe  Co.,  1  Abb.  K 
a,  12. 

3  4  Abb.  N.  C,  254 

*  Rosier  i>.  Booge,  54  Iowa,  251 ;  s.  c,  6  Northwestern  Bep.,  301. 

5  Geiger  v.  Union  Mut.  Life  Ins.  Co.,  1  City  Ct.,  237. 

6  Wellman  ii.  Rowland  Coal  &  Iron  Works,  19  Fed.  Bep.,  51. 
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objections  to  the  form  and  regularity  of  the  papers  and  the 
suflBciency  of  the  surety. 

Any  matter  upon  the  record,  such  as  an  allegation  in  the  plead- 
ing sworn  to  by  the  moving  party,  may  avail  as  an  estoppel.* 

The  statements  of  fact  in  the  petition  cannot  be  tried  in 
1  the  State  court  as  an  open.question  of  fact  there."  All  issues 
of  fact  made  upon  this  petition  must  be  tried  in  the  Circuit 
Court.'  The  State  court  is  only  at  liberty  to  inquire  whether, 
on  the  face  of  the  record,  a  case  has  been  made  which  requires 
it  to  proceed  no  further.^ 

Objections  that  the  cause  is  not  a  removable  cause  are  not 
waived  by  not  taking  them  until  the  Circuit  Court  is  reached. 

6.  Amending  removal  papers  in  the  State  Gourt.] — A  defect 
in  the  papers,  even  though  such  as  to  render  them  ineffectual, 
may  be  amended  by  leave  of  the  State  court,  even  after  they 
have  been  filed ; '  and  leave  to  amend  should  be  granted  where 
no  injustice  will  result.^  Amendment  may  also  be  made  in  the 
United  States  court.' 

■  This  is  the  practice,  and  seems  conceded  by  the  opinion  in  Carson  «.  Hy- 
att, 118  U.  S.,  379. 

'  Carson®.  Hyatt  (above);  Van  Horn  v.  Litchfield  (Iowa,  Oct.,  1886),  29 
Northwestern  Beporter,  783. 

But  the  reading  of  affidavits  in  opposition  has  often  been  allowed  in  the 
State  court,  and  is,  doubtless,  proper  as  bearing  on  the  question  whether  it 
wlL  make  any  affirmative  order  of  removal.  The  State  court  may  refuse  to 
make  an  order  if  the  cause  is  doubtful,  and  for  that  purpose  exercise  its  dis- 
cretion in  determining  whether  the  cause  is  within  the  statutes.  Anderson  v. 
Manufacturers'  Bank,  14  Abb.  Pr.,  436;  James  v.  Thurston,  Q  B.  I.,  428. 

3  Stone  a  South  Carolina,  117  U.  8.,  430. 

*  Carson  ®.  Hyatt  (above).  This  is  the  settled,  and,  undoubtedly,  correct 
doctrine  of  the  United  States  courts.  See  additional  authorities  collected  in 
dissenting  opinion  in  Bunne  v.  Burlington,  &c.,  R.  R,  Co.  (Minn.,  1886),  27 
Northwestern  Beporter,  448.  But  the  State  courts  have  not  unfrequently 
held  the  contrary. 

Clark  V.  Opdyke,  10  Bun,  883  (under  Act  of  1875);  Levy  v.  O'Neil,  14 
Abb.  Pr.,  JSr.  8.,  63  (under  Act  of  1866, 14  U.  8.  Stat,  at  L.,  306);  Dunne  v. 
Burlington,  &c.,  R.  R.  Co.  (aJbova).  And  see  this  question  considered  in  23 
Am.  Law  Beg.,  103,  and  note. 

5  Removal  cases,  100  U.  8.,  457,  471  (local  prejudice  case). 

« Dunn,  Adm'x  v.  Nat.  Steamship  Co.,  12  Weekly  Big..  190;  s.  c,  11  Be- 
porter, 510  (omission  of  necessary  provision  in  bond  amended).  Bonds,  page 
61  of  this  Volume. 

Deford  v.  Mehaffiy,  13  Fed.  Sep.,  481  (holding  that  a  perfect  petition  and 
bond  for  removal,  or  a  strict  compliance  with  the  practice  regulations  of  the 
statute,  are  not  absolutely  necessary  as  jurisdictional  requirements,  and  amend- 
ments thereon  may  be  made  in  either  the  State  or  the  Federal  courts,  accord- 
ing to  their  practice,  respectively). 

'  See  paragraph.  14. 
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6.  Motion  in  State  cowrt  to  vacate  order. \ — If  the  order  of 
tlie  State  court  is  taken  ex  parte,  the  adverse  party  may  move 
to  vacate  on  notice,  and  is  not  confined  to  remedy  by  appeal.^ 
Put  it  is  the  better  opinion  that  such  a  motion  can  only  be 
made  on  the  ground  that  the  removal  papers  make  a  case  which 
is  not  within  the  statute ;  or  for  want  of  security ;  and  that, 
therefore,  there  has  been  no  removal  for  want  of  jurisdiction. 

The  vacatur,  however,  does  not  control  the  United  States 
courts.  It  is  simply  a  permission  to  the  contesting  party  to  go 
on,  for  the  time  at  least,  with  his  litigation  in  the  State  court, 
irrespective  of  what  the  United  States  court  may  decide. 

7.  Order  denying  petition  for  removal.']— A  contesting 
party  who  succeeds  in  defeating  an  application  to  the  State 
court  for  an  order  of  removal,  upon  any  ground  affecting  the 
form  or  sufficiency  of  the  bond  or  petition,  should  see  to  it 
that  the  order  of  denial  expresses  the  ground ;  otherwise  it 
may  be  presumed  on  appeal  that  the  motion  was  denied  on  the 
merits.^ 

'  Lalor  V.  Dunning,  56  Sow.  JPr.,  209.  See,  also,  page  134  of  this  Volume, 
note  7. 

Chamberlain  v.  American  Nat.  Life  &  Trust  Co.,  11  Hun,  370  (holding 
that  the  order  cannot  be  vacated  on  the  ground  of  inadvertence  or  because 
made  ex  parte. 

An  order  of  the  State  court  allowing  the  application,  approving  the  bond 
and  declining  further  proceedings,  has  not,  if  the  case  be  not  witmn  the  stat- 
ute, the  efCect  of  abating  the  suit  or  dismissing  it  for  want  of  jurisdiction, 
and  the  clerk,  on  being  officially  notified  that  the  cause  was  not  removed,  may 
treat  the  action  as  still  pending,  even  though  the  order  of  his  court  has  not 
been  revoked.  Winchell  v.  Coney  {Conn.,  May  7,  1886),  5  Atlantic  Reporter, 
354,  359. 

Here,  after  the  inferior  State  court  had  confirmed  the  removal,  the  United 
States  court  decided  there  was  no  removal.  Cabpentek,  J.,  in  the  State  Su- 
preme Court  thereafter,  says:  "  The  action  of  the  Superior  Court  m  allowing 
the  application  approving  the  bond,  and  declining  further  proceedings,  has  not 
the  force  of  aa  order  abating  the  suit,  or  erasing  it  from  the  docket  for  want  of 
jurisdiction.  The  Superior  Court  cannot  remove  or  prevent  the  removal  of  a 
cause.  If  thp  application  is  refused,  the  cause  nevertheless,  if  removable,  is 
removed  on  filing  the  application  and  bond,  by  force  of  the  Federal  statute.  If 
not  removable,  the  allowance  of  the  application  is  without  force.  When  a  cause 
is  removed,  it  disappears  from  the  docket,  because  the  case  has  gone  out  of 
court,  not  by  the  act  of  the  court,  but  by  the  operation  of  an  Act  of  Congress. 
If  the  case  is  not  removed,  it  is  because  that  act  does  not  apply,  and  the  case 
remains  in  the  Superior  Court.  It  logically  follows  that,  in  contemplation  of 
law,  the  case  all  the  time  has  remained  on  the  docket  of  the  Superior  Court, 
and  has  been  within  its  jurisdiction.  No  action  of  the  court  was  required  to 
reinstate  it  in  the  docket,  or  to  revoke  the  order— if  it  may  be  called  an  order 

removing  it.    The  action  of  the  clerk  in  re-entering  it  on  the  docket,  when 

officially  notified  that  the  case  was  not  removed,  was  proper." 

'  Taylor  v.  Shew,  54  N,  T,,  75  (holding  that  if  the  court  deny  application 
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8.  State  court  proceedings  m  spite  of  removal.] — The  mere 
filing  of  proper  papers  in  a  removable  cause  does  not  necessa- 
rily leave  the  State  court  without  jurisdiction  in  that  extreme 
sense  which  renders  all  use  of  its  process  a  trespass.^  If  that 
court  insists  that  no  removal  has  been  effected,  it  goes  on  at 
the  risk  of  having  its  final  judgment  reversed  in  the  Supreme 
Court  of  the  United  States.'^  An  order  made  by  it  on  a  peti- 
tion for  removal,  whether  granting  ^  or  denying  *  the  removal, 
is  appealable. 

If  the  State  court  proceeds  in  disregard  of  the  removal,  the 
adverse  party  does  not  waive  the  removal  by  going  to  trial  in 
the  State  court.' 

He  may,  however,  if  he  choose,  plead  the  acts  constituting 
removal  as  a  defense  in  abatement  in  the  State  court,  and  prove 
them  on  the  trial  as  showing  a  want  of  jurisdiction.^ 

for  an  order  of  removal,  made  on  papers  apparently  sufficient,  It  will  not  be 
presumed  on  appeal  that  the  denial  was  on  the  ground  of  insufficient  sureties, 
unless  that  ground  is  stated  in  the  order),  s.  p.,  England  v.  Gebhardt,  112 
U.  S.,  503;  s.  c,  19  Seporter,  133. 

1  Johnson  v.  Brewers'  Fire  Ins.  Co.,  51  Wise,  570;  b.  c,  8  NortTmestern 
Reporter,  397. 

«  Stone  ».  State  of  South  Carolina,  117  U.  &,  430. 

2  Bepublic  Fire  Ins.  Co.  v.  Keogh,  33  Sun,  644. 

*  Benjamin  v.  Murray,  28  How.  Pr.,  193  (dictum). 

Whether  the  petitioner  can  go  on  prosecuting  an  affirmative  proceeding  in 
the  State  court — for  instance,  an  appeal — after  he  claims  to  have  effected  a 
removal,  was  doubted  in  Chicago,  &c.,  Rw.  Co.  v.  Minnesota,  &c.,  Rw.  Co., 
29  Fed.  Bep.,  337.  But  there  are  a  number  of  cases  in  which  an  appeal  after 
protest  has  been  held  no  waiver,  and  according  to  high  authority,  even  protest 
is  unnecessary. 

5  Steamship  Co.  ».  Tugman,  106  U.  S.,  118,  133;  rev'g  76  J!f.  T.,  307. 
Haklan,  J.,  says:  "  The  inferior  State  court  having  ruled  that  the  right  of 
removal  did  not  exist,  and  that  it  had  jurisdiction  to  proceed,  the  company 
was  not  bound  to  desert  the  case  and  leave  the  opposite  party  to  take  judg- 
ment by  default.  It  was  at  liberty,  its  right  to  removal  being  ignored  by  the 
State  court,  to  make  defense  in  that  tribimal  in  eveiy  mode  recognized  by  the 
laws  of  the  State,  without  forfeiting  or  impairing  in  the  slightest  degree  its 
right  to  a  trial  in  the  court  to  which  the  action  had  been  transferred,  or  with- 
out afEecting  to  any  extent  the  authority  of  the  latter  court  to  proceed.  *  * 
*  *  When  the  State  court  adjudged  that  it  had  authority  to  proceed,  the 
company  was  entitled  to  regard  the  decision  as  final,  so  far  as  that  tribunal 
was  concerned,  and  was  not  bound,  in  order  to  maintain  the  right  of  removal, 
to  protest  at  subsequent  stages  of  the  trial  against  its  exercise  of  jurisdiction  " 

s.  p..  Removal  Cases,  100  U.  S.,  457,  475. 

6  Shaft  V.  Phoenix  Mutual  Life  Ins.  Co.,  67  iV.  Y.,  544;  s.  c,  23  Am  B 
138, 140. 

Folger,  J.,  says:  "A  defendant  may  raise,  by  answer,  the  question  of  a 
loss  of  jurisdiction  by  a  State  court,  by  reason  of  proceedings  taken  under  the 
laws  of  the  United  States,  for  a  removal  of  the  cause  to  the  Federal  courts. 
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The  petitioning  party  may  require  the  adverse  party  to  litigate 
with  him  in  the  United  States  court,  even  while  the  State  court 
is  going  on.  Or  he  may,  if  his  adversary  attempts  to  force  him 
to  trial  in  the  State  court,  go  on  there ;  and  if  the  State  court 
of  last  resort  sustains  judgment  against  him,  he  may  have 
''error  or  appeal  to  the  Supreme  Court  of  the  United  States  on 
the  Federal  question  of  removal  if  he  has  preserved  the  ques- 
tion on  the  record.  And  if  the  Supreme  Court  sustains  the 
removal,  it  will  reverse  the  judgment  got  in  disregard  of  it, 
and  send  the  case  back  to  the  State  court  with  directions  to 
recognize  the  removal  and  proceed  no  further.* 

9.  Injunction.] — The  provisions  of  U.  S.  R.  S.,  §  720,  for- 
bidding the  United  States  court  to  stay  proceedings  in  a  State 
court,*  are  understood  to  preclude  the  United  States  Circuit 
Court  from  enjoining  the  party  contesting  the  removal  from 
going  on  with  his  proceedings  in  the  State  court  in  spite  of  it.* 

This  rule  affords  another  reason  for  taking  an  order  of  the 
State  court  staying  proceedings  there,  and  that  order  may  be 
enforced  by  the  United  States  court  on  settled  principles.^ 

Ayres  v.  West.  R.  R.  Co.,  45  N.  Y.,  260.  If  the  proceedings  are  regular,  and 
strictly  in  accordance  with  the  acts  of  Congress,  the  State  court  is,  ipso  facto, 
ousted  of  jurisdiction;  and  whether  the  order  of  removal  is  granted  or  denied 
by  the  State  coiirt,  all  further  proceedings  therein  are  coram  non  judice  and 
void.  Stevens®.  Phoenix  Ins.  Co.,  41  iV.  r.,  149.  It  follows  that  under  an 
answer  alleging  the  facts,  the  defendant  may  make  proof  of  them  at  the 
trial,  and  ask  for  the  fitting  judgment." 

As  to  the  right  of  a  plaintiff  whose  cause  has  been  removed  to  bring  an- 
other action  in  a  State  court  on  the  same  cause  of  action,  see  Utica  Clothes 
Dryer  Co.  v.  Oils,  37  Eun,  301;  Oneida  County  Bank  v.  Boaney,  101  N.  T., 
173. 

'  RaUroad  Co.  ■».  Koontz,  104  U.  8.,  5, 15. 

=  Chesapeake  &  O.  R.  R.  Co.  v.  White,  111  IF.  8.,  134  (holding  that  there 
was  no  authority  to  grant  such  stay),  s.  p.,  Hancock  v.  Holbrook,  113  id., 
229 

2  Fisk  v.  Union  Pacific  R.  R.  Co.,  6  Blatchf.,  363,  399.  This  latter  deci- 
sion, however,  places  the  conclusion  on  the  ground  that  if  the  cause  be  really 
removed,  all  the  proceedings  in  the  State  court  are  "an  utter  nullity,"  which 
it  is  not  becoming  the  United  States  court  to  notice.  But  the  later  cases  do 
not  regard  the  proceedings  as  an  utter  nullity,  and  they  are  not  beneath  the 
notice  of  the  Supreme  Court  of  the  United  States  on  error  or  appeal. 

But  compare  the  language  of  the  court  in  French  «.  Hay,  32  Wall.,  250; 
Bondurant  ».  Watson,  103  U.  8,  281. 

4  See  two  cases  last  cited  (holding  that  a  State  court  injunction  sta^s). 

As  to  prohibition  from  the  general  term  of  the  State  court,  see  iV.  i.  Code 
Oiv  Pro.,  %  2093,  and  page  818  of  this  Volume. 
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B.    Peoceedings  Df  THE  Untted  States  Cottet. 

10.  Filvng  trcmsoript  of  record.] — The  transcript  of  record 
must  be  filed  in  the  United  States  Circuit  Court  on  the  first  day 
of  the  next  session,  or,  if  such  session  commences  within  twenty 
days  after  the  petition  and  bond  were  filed  in  the  State  court, 
then  within  twenty  days  after  such  filing  in  the  State  court.* 
The  provisions  of  the  Eevised  Statutes  as  to  local  prejudice 
cases  and  civil  rights  cases  have  no  such  provision  for  twenty 
days  in  all  cases. 

The  removing  party  may,  if  he  choose,  file  the  copy  record 
before  the  first  day  of  the  next  session,  &c. ;  and  when  it  is  filed, 
the  United  States  court,  upon  due  notice,  will  make  such 
interlocutory  orders  as  may  be  necessary  to  protect  the  rights 
of  the  parties  or  to  preserve  the  property  in  litigation.^ 

The  term  "record,"  as  used  in  the  statute,  includes  the 
testimony  taken  and  on  file  at  the  time  of  filing  the  bond  and 
petition  ; '  and  copies  of  the  petition  and  bond  should  be  in- 
cluded.* 

11.  -^  efect  of  neglect.'] — The  failure  to  file  in  the  Circuit 
Court  a  transcript  of  the  record  does  not  restore  the  jurisdiction 
to  the  State  court.  It  is  for  the  Circuit  Court  to  determine 
whether  to  dismiss  or  remand  the  suit  because  of  such  failure.' 

The  Circuit  Court  may  decline  jurisdiction  and  remand  the 
cause  for  such  delay,  and  if  it  does  so,  the  party  is  not  entitled 

»  Act  of  Mar.  3,  1875,  c.  137,  §  7. 

2  Texas  &  St.  Louis  Ey.  Co.  d.  Bust,  17  Fed.  Hep.,  375. 

3  Miller  «.  Tobin,  18  Fed.  Sep.,  609  (holding  that  depositions  taken  in  the 
State  court,  after  filing  the  bond  and  petition,  are  no  part  of  the  record  or 
proceedings  in  the  case,  though  the  depositions  are  taken  before  a  referee 
appointed  before  such  filing),    s.  p.,  Arnold  v.  Kearney,  39  Fed.  Hep.,  830. 

■•  Bush  V.  Kentucky,  107  TT.  S.,  110,  116,  confirming  on  this  point  80  Kp., 
344;  B.  c,  3  Or.  L.  Mag.,  506  (holding  that  the  absence  from  the  files  of  apeti- 
tion  raised  a  presumption  that  the  jurisdiction  was  xmchanged). 

5  Steamship  Co.  ■».  Tugman,  106  U.  S.,  118, 123;  reVg  76  JV.  T.,  207  (under 
Act  of  1875,  which  contained  same  language  as  that  of  1887). 

St.  Paul  &  Chicago  Ey.  Co.  ■».  McLean,  108  U.  S.,  213. 

Eailroad  Co.  v.  Koontz,  104  U.  8.,  5,  16  (where  the  petitioner,  being  kept 
by  its  adversary  and  against  its  will  in  the  State  court,  and  forced  to  a  trial 
there  on  the  merits,  where  it  obtained  in  the  regular  course  of  procedure  an 
order  for  the  allowance  of  the  removal,  -was  held  entitled  to  enter  the  cause  in 
the  Circuit  Court,  notwithstanding  that  the  term  had  gone  by  at  which,  under 
other  circumstances,  it  should  have  been  entered). 


JTrEISDICTION.— IV.  REMOVAL  TO  U.  S.  CIRCUIT  COURT.       783 

to  file  a  second  petition  for  removal  upon  the  same  grounds  as 
before.^ 

12.  Proper  district.'] — In  local  prejudice  cases,  under  the 
Revised  Statutes,  §  639,  snbd.  3,  in  civil  rights  cases  under 
§  641 ;  and  in  revenue  officer  cases  and  registration  law  cases, 
under  §  6i3,  and  in  all  classes  of  cases  under  the  Act  of  1875, 
the  removal  is  into  the  Circuit  Court  for  the  district  in  which  ■■ 
the  cause  is  pending.* 

Under  these  provisions  it  has  been  held  that  a  plaintiff 
could  sue  in  the  Supreme  Court  of  the  State  in  a  remote  county, 
and  before  defendant  could  obtain  a  change  of  place  of  trial 
plaintiff  could  remove  it  into  the  Circuit  Court  of  the  same  dis- 
trict, thus  preventing  removal  to  the  district  of  defendant's 
residence.' 

Whether  this  construction  is  to  be  continued  under  the  Act 
of  1 887  is  an  important  question. 

Under  a  provision  for  removal  into  the  Circuit  Court  of  the 
district  where  the  suit  is  pending,, the  removal  must  be  into 
that  in  which  it  is  pending  at  the  time  of  removal,  though  the 
suit  may  have  originated  in  another  district.* 

13.  Time  of  acquiring  jurisdiction.'] — Some  difference  of 
opinion  appearsto  ezist  as  to  whether  the  United  States  court 
acquires  jurisdiction  to  act  on  the  cause  instantly  when  the 
proper  papers  are  filed  in  the  State  court.  The  better  opinion 
is  that  the  cause  is  never  even  in  part  out  of  court,  but  that  the 
United  States  court  acquires  full  jurisdiction  the  moment  that 
the  State  court  loses  any  jurisdiction  ;  ^  and  that  if  there  be  an 

'  St.  Paul  &  Chicago  Ey.  Co.  ®.  McLean,  108  U.  8.,  213. 

2  In  the  provisions  of  the  Revised  Statutes  this  provision  is  express  and 
unambiguous. 

In  those  of  the  Acts  of  1875  and  1887,  the  section  giving  the  right  of  re- 
moval refers  to  the  "  proper  district,"  while  that  prescribing  the  effect  of  ex- 
ercising the  right  refers  to  the  district  in  which  the  cause  is  pending. 

'  See  abstract  of  unreported  cases  in  35  Alb.  L.  J.,  46. 

<  Hess  ■».  Reynolds,  113  U.  8.,  73,  81  (local  prejudice  case  under  TJ.  8.  B. 
>S.,  §  689,  «mM.  3). 

'  Compare  the  following  recent  cases :  Texas&  St.  L.,  &c.,  Ry.  Co. «.  Rust,  17 
Md.  Rep.,  375  (holding  that -entry  of  a  copy  record  is  necessary  to  enable  the 
court  to  proceed,  but  its  jurisdiction  attaches  when  the  requisite  petition  and 
bond  is  filed  in  the  State  court). 

Matter  of  Petition  of  Barnesville&MooreheadRy.  Co.,  4, Fed.  Sep.,  10 (say- 
ing that  the  jurisdiction  of  the  Federal  court  is  not  complete,  so  as  to  hear 
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interval  in  which  the  State  court  may  act  in  aid  of  removal, 
after  the  petition  and  bond  have  been  filed,  its  jurisdiction  is 
ancillary,  and  so  far  merely  concurrent.  The  United  States 
court  may,  for  practical  reasons,  refuse  or  be  unable  to  act  till 
the  first  day  of  the  next  session,  but  the  cause  and  parties  are 
within  its  jurisdiction  nevertheless,  and  the  previous  orders  of 
the  State  court  stand  as  if  made  in  the  exercise  of  that  jurisdic- 
tion. Hence  delay  to  file  a  copy  of  the  record,*  or  the  filing  of 
an  imperfect  copy,'  does  not  oust  jurisdiction  ;  but  the  court 
may  issue  a  certiorari  to  bring  it  in,  may  extend  the  time  to 
file  it,^  and  may  sanction  the  filing  of  an  amended  transcript.* 

1 4.  Amending  removal  papers  in  the  TInitsd  States  court.'] 
— The  United  States  court  have  power  to  allow  an  amendment 
in  the  removal  papers,  even  to  supply  a  jurisdictional  allegation ;  ^ 
or  in  the  statutory  security  ;  ^  if  the  jurisdictional  facts  clear- 

and  determine  the  cause  before  the  day  presented  by  the  statute,  although  a 
transcript  has  been  filed). 

Glover  «.  Shepperd,  15  Fed.  Bep.,  833  (disregarding  mere  omission  to  move 
to  docket  the  cause). 

1  Clark  «,  Chicago,  M.  &  St.  F.  Ry.  Co.,  11  Fed.  Bep.,  355. 

s  Delay  in  filing  record,  held  not  sufficient  ground  for  remanding  cause. 
Kdder  ?).  Featteau,  3  Fed.  Bep.,  616  (where  it  was  said  that  the  only  necessary 
consequence  of  such  delay  was  to  create  a  liability  on  the  bond). 

Hall  V.  Brooks,  14  Fed.  Bep.,  113.  (Alleged  mistaken  information,  given 
at  clerk's  office  as  to  time  of  beginning  of  term,  held,  on  motion  to  remand, 
to  excuse  delay  in  filing  record.  Here  the  failure  to  file  ihe  record  hav- 
ing caused  no  delay  of  the  trial,  and  having  in  nowise  prejudiced  the  adverse 
party,  it  was  held  to  be  the  duty  of  the  Circuit  Court  to  retain  the  catise,  with- 
out regard  to  the  motive  that  impelled  the  removal.) 

^  Woolridge  v.  McKenna,  8  Fed.  Bep.,  650  (holding  that  for  good  cause 
the  time  may  be  enlarged,  or  the  copy  be  allowed  to  be  filed  nuric  pro  tunc). 
Compare  Stoutenburgh  ®.  Wharton,  18  Fed.  Bep.,  1  (saying  that  the  statute 
is  mandatory,  and  extension  of  time  not  to  be  allowed  except  when  it  is  im- 
possible to  comply  seasonably). 

*  Kaeiser  v.  Illinois  Central  R.  Co.,  6  Fed.  Bep.,  1  (filing  of  amended  tran- 
script allowed  where  record  in  State  court  did  not,  in  fact,  disclose  requisite 
citizenship  under  the  statute  before  the  order  of  removal  was  made), 

'  Woolridge  «.  McKenna,  8  Fed.  Bep.,  650  (holding  that  the  petition  may 
be  amended  either  by  curing  defective  averments,  or  by  substituting  addition- 
al or  new  allegations). 

Glover  «.  Shepperd,  15  Fed.  Bep.,  833  (here  the  defect,  which  was  alleging 
residence  merely  instead  of  citizenship,  had  not  been  discovered  or  objected 
to  by  the  opposite  party,  and  he  had  taken  important  steps  in  the  cause,  and 
prepared  it  for  trial  in  the  Circuit  Court.  The  court  say  the  petition  is  in  the 
nature  of  a  pleading,  and  within  the  general  power  of  amendment;  citing 
authorities). 

To  the  contrary  is  Winnemans  «.  Edgington,  27  Fed.  Bep.,  324  (holding 
that  the  United  States  court  cannot  amend  so  as  to  give  jurisdiction  unless  the 
State  court  granted  an  order  of  removal. 

•  Deford  «.  Mehafly,  13  Fed.  Bep.,  481  (omission  from  removal  bond  of 
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ly  exist,  and  application  was  in  good  faitli  and  the  defect  inad- 
vertent. But  amending,  so  as  to  show  jurisdiction,  is  a  matter 
resting  in  the  discretion  of  the  conrt,  and  cannot  be  claimed  by 
a  party  litigant  as  a  right.^ 

15.  Effect  of  removal.'] — The  cause,  when  removed  to  the 
United  States  court,  stands  there  as  if  it  had  been  begun  there, 
except  that  the  lack  of  jiirisdictional  allegations  in  the  pleading, 
requisite  in  causes  begun  in  the  United  States  court,  but  which 
were  unnecessary  in  the  State  court,  is  no  ground  of  objection. 

Proceedings  in  the  State  court  prior  to  removal  have,  in 
general,  the  same  effect  as  if  they  had  been  taken  in  the  United 
States  court.*  The  latter  court  stands  towards  the  cause  in  the 
place  of  the  State  court.  Thus,  if  the  State  court  has  denied  a 
motion,  the  question  whether  it  can  be  renewed  in  the  United 
States  court  depends  on  whether  the  denial  in  the  State  court  re- 
served leave  to  renew ;  ^  and  the  United  States  court  has  the  same 
power  to  grant  leave  afresh.  The  United  States  court  does  not 
review  the  State  court  orders  as  if  by  appeal,  but  treats  them . 
as  its  own.^ 

If  the  frame  of  the  pleadings  is  inconsistent  with  the  United, 
States  court  practice — as,  for  instance,  where  an  equitable  de- 
fense is  interposed  to  a  common  law  cause  of  action — a  repleader 
is  necessary,  and  the  court  has  full  power  to  allow  the  action, 
to  be  thus  changed  in  character,  or  severed  into  two  or  more.. 

Subject  to  this  restriction,  as  to  the  power  of  the  court, 

^___^ -. — • 

condition  for  payment  of  costs,  field  curable  by  amendment,  either  in  tlie 
State  or  Federal  court,  or  by  the  substitution  of  a  new  bond  filed  nunc  pro 
tunc);  followed  in  Harris  v.  Delaware,  L.  &  W.  R.  Co.,  18  Fed.  Sep.,  833. 

>  McKaughton  v.  Southern  Pacific  C.  R.  Co.,  19  Fed.  Sep.,  88t 

^  Fogg  V.  Fisk,  19  Fed.  Sep.,  235  (injunction);  Bankers  &  Merchants  Tel. 
Co.  V.  Chicago  Carpet  Co.,  28  id.,  398  (question  of  priority  of  attachments). 

8  Miner  v.  Markham,  28  Fed.  Bep.,  387;  Bryant  «.  Thompson,  27  id.,  881. 

'  Bryant  v.  Thompson  (above). 

Texas  &  St.  L.  Ry.  Co.  ■».  Rust,  17  Fed.  Bep.,  275;  Sharp  v.  Whiteside,  19 
id.  156;  Perry  v.  Sharpe,  8  id.,  15  (jurisdiction  to  entertain  motion  to  dissolve 
injunction  that  has  been  granted  in  State  court). 

As  to  effect  of  injunction  granted  in  prior  suit  in  State  court,  as  res  adju- 
dicaia,  see  New  Orieans,  M.  &  C.  R.  Co.  ■».  New  Orleans,  14  id.,  373. 

Compare  Friedman  v.  Israel,  26  Fed.  Bep.,  801  (holding  that  the  custody 
of  funds  in  possession  of  sheriff  by  virtue  of  process  in  the  same  cause,  is 
removed  to  marshal). 

Smith  V.  Schwed,  9  id.,  483  (holding  that  funds  in  such  custody  in  previ-,. 
ous  suits,  which  it  was  the  object  of  the  present  suit  to  reach,  &c.,  wcreiiQt. 
removed). 

Vol.  I.— 50 
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the  rights  of  the  parties  are  not  affected  by  the  removal.  The 
mode  of  proceeding  by  which  they  are  to  be  tried  and  deter- 
mined is  governed  exclusively  by  the  rules  prevailing  in  the 
United  States  court.^ 

If  one  who  has  pleaded  matter  not  available  in  the  United 
States  court  does  not  withdraw  it  after  removal,  it  will  be 
available  against  him  as  evidence  on  the  trial,  although  not  as 
a  pleading.^ 

16.  Amending  as  to  parties  does  not  oust  jurisdictionJ] — 
Removal  having  been  once  effected,  the  bringing  in  of  addi- 
tional parties,  even  though  their  presence  in  the  State  court 
would  have  prevented  removal,  does  not  oust  the  jurisdiction 
of  the  United  States  court.^ 

17.  Bemand.l — The  United  States  court  may  remand  or  dis- 
miss ^  a  cause  improperly  removed,'  or  remand  a  controversy  af- 
fecting only  part  of  the  parties  in  a  cause  removed  for  local  prej- 
udice, if  such  parties  are  not  under  prejudice  in  the  State  court.* 

An  allegation  in  the  petition  that  the  case  involves  a  ques- 
tion arising  under  the  constitution,  laws,  or  treaties  of  the 

'  Alexandria  Canal  Co.  v.  Swann,  5  How.  (XT.  B.),  83,  87.  The  court  there 
say:  "  Whatever  rights  the  canal  company  had  in  Alexandria  county,  and 
whatever  defenses  it  might  there  have  made,  either  as  to  the  form  of  the  ac- 
tion or  upon  any  other  ground,  it  might  stUl  rely  upon  them  in  the  rxeiw  forum; 
and  whatever  would  have  been  a  bar  to  the  action  in  Alexandria  county  would 
he  equally  a  bar  in  Washington.  The  question  here,  however,  is  not  upon 
the  rights  of  the  respective  parties,  but  upon  the  mode  of  proceeding  by 
which  they  were  determined;  and  this  must  evidently  be  regulated  by  the  law 
of,  the  court  to  which  the  suit  was  transferred.  For  after  the  removal  took 
place,  the  action,  according  to  the  Act  of  Congress,  was  pending  in  Washing- 
ton county,  to  be  there  prosecuted  and  tried,  and  the  judgment  of  that  court 
to  be  carried  into  execution.  And  as  the  act  neither  directs  nor  authorizes 
any  change  in  its  practica  or  proceedings  in  removed  cases,  it  follows  that 
they  must  be  prosecuted  and  tried  like  other  actions  in  that  court,  and  could 
not  lawfully  be  prosecuted  and  tried  in  any  other  manner." 

5  Northern  Pacific  Raihoad  «.  Paine,  119  CT.  8.,  561. 

'  Phelps  V.  Oaks,  117  U.  8.,  236  (landlord  admitted  as  co-defendant  in 
■  ejectment). 

Stewart  a.  Dunham,  115  U.  8.,  61  (other  creditors  brought  in  as  co-plaint- 
iffs in  a  creditor's  bill). 

But  compare Pisk  ».  Union  Pacif.  R.  R.  Co.,  8  Blatckf.,  299. 

*  Cause  will  not  be  remaTided,  but  all  proceedings  dismissed,  where  it  ap- 
pears that  the  jurisdiction  of  the  State  court  has  never  been  lawfully  divested 
MerchantsJSfat.  Bk.  of  N.  Y.  ■».  Brown,  17  Fed.  Bep.,  161. 

'  See  Act  of  1887,  §  2,  and  Act  of  1875,  §  5,  contrasted  on  p.  748,  above; 
and  Ayres  «.  Wiswall,  112  U.  8.,  187. 
«  Act  of  1887,  §  3,  on  page  748  (oJose). 
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United  States,^  or  tBat  the  controversy  is  separable,  is  not  con- 
clnsive,  and  the  court  will  look  into  the  record  for  itself  and 
decide  whether  it  presents  a  Federal  question. 

A  motion  to  remand  will  not  generally  be  granted  for 
amendable  irregularities  in  the  proceedings,  if  it  appears  that  a 
removable  controversy  is  involved.^ 

And  although  the  petition  allege  the  requisite  facts,  if  the 
record  shows  that  they  do  not  all  exist,  the  court  may  remand 
on  motion^  without  putting  the  party  to  his  plea  in  abatement.^ 
If  the  record  shows  the  existence  of  all  jurisdictional  facts,  the 
practice  is,  not  to  remand  on  motion,  but  to  leave  the  party  to 
his  plea  or  exception.' 

Delay  in  petitioning  for  removal  till  after  the  statute  time 
had  passed,  is  ground  for  remanding;^  but  delay  to  move  to 
remand  may  be  ground  for  refusing  to  remand  on  that  ground.' 

18.  —  costs  on  remand.'] — In  remanding  a  case  removed 
under  the  Act  of  1875  or  188T,  the  court  may  impose  a  reason- 
able attorney's  fee  as  a  compensation  to  the  party  procuring  a 
remand,  even  where  the  remand  is  for  want  of  jurisdiction.^ 

'  So  where  plaintifl  sued  to  recover  taxes  erroneously  levied  and  collected, 
and  alleged  that  by  a  decree  of  the  Federal  court  the  said  taxes  had  been  de- 
clared illegal  and  void,  but  it  appeared  that  the  right  of  action  was  conferred 
by  the  laws  of  the  State,  and  the  decree  of  the  Federal  court  was  only  an 
item  of  evidence.  Berger  «.  t;ounty  Commls.  of  Douglas  Co  ,  5  Fed.  Bep., 
23;  8.  c,  3  McCrwry,  483. 

It  has  been  several  times  said  that  in  all  cases  where  there  is  doubt  as  to 
the  jurisdiction,  the  safer  practice  is  to  remand. 

Wolff  v.  Archibald,  14  Fed.  Sep.,  369;  Levy  v.  Laclede  Bank,  18  id.,  198; 
Evans  v.  Faxon,  10  id.,  312  (where  it  was  not  clear  whether  one  of  the  de- 
fendants, who  was  citizen  of  same  State  as  plaintiff,  was  only  a  necessary  or  a 
formal  party,  and  there  was  no  controversy  wholly  between  citizens  of  differ- 
ent States  that  could  be  fully  determined  between  them). 

2  Northern  Pacific  Terminal  Co.  «.  Lowenberg,  18  Fed.  Sep.,  339. 
'  Or  of  its  own  motion.  Mills  v.  N.  J.  Central  R.  R  Co.,  30  Fed.  Sep.,  449. 
«  Claikhufl  V.  Wisconsin,  &c.,  E.  R.  Co.,  36  Fed.  Sep.,  465.  This  case 
scarcely  holds  that  the  objection  can  never  be  availed  of  on  motion  to  remand, 
founded  on  counter  proofs.  If  the  petition  alleged  facts  showing  citizenship 
and  the  other  conditions,  a  conflict  of  evidence  as  to  those  facts  would  ordi- 
narily be  a  proper  question  for  refusing  to  determine  want  of  jurisdiction  on 
motion,  and  leaving  the  party  to  his  plea;  but  as  the  petition  usually  states 
what  are  rather  conclusions  of  law,  counter  proof  of  facts  supporting  the  con- 
trary conclusion  may  often  make  a  case,  where,  if  not  met,  the  court  should 
determine  the  question  on  motion.     See  page  112  of  this  Volume. 

s  Lacroixi).  Lyons,  zn Fed.  Sep.,  403;  s.  p.,  Mackaye  v.  MaUory,  6  id.,  743. 
s  Kerting  v.  Am.  Oleograph  Co.,  10  Fed.  S^p.,  17. 
'  Miller  v.  Kent,  18  Fed.  Sep.,  561. 

8  Josslyn  V  Phillips,  27  Fed.  Sep.,  481.  Compare  Mayor  of  Nashville  b. 
Cooper,  6  Wall.,  247;  and  Mansfield,  &c.,  R.  R.  Co.  ■».  Swan,  111  TJ.  8.,  379. 
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FORMS. 


I.  Ex  PARTE  PeOOEEDINQS  EFFECTING  Re- 


FoKMa. 

(413.)  Petition  to  remove  cause  from 
State  to  United  States  court, 
on  account  of  a  Federal 
question. 

(414.) ■ — •  for  mere  difference  of 

citizenship, — ^Short  form. 

(415.)  Another  Form;  more  appro- 
priate where  an  order  is 
asked  in  the  State  court. 

(416.)  Verification  of  petition  to  re- 
move cause  to  United  States 
court. 

(417.)  Petition  to  remove  cause  from 
State  to  United  States  court 
because  of  prejudice  or  local 
influence, — Short  Form. 

(418.)  Another  Form;  more  appro- 
priate where  an  order  is 
asked  in  the  State  court. 

(419.)  Affidavit  of  prejudice  or  local 
influence  to  remove  cause. 

(420.)  Bond  on  asMng  to  remove 
cause  from  State  to  United 
States  court. 

(421.)  Short  Form  of  affidavit  of  suf- 
ficiency. 

(422.)  Notice  of  removal  of  cause. 


(423.)  Order  {ex  parte)  approving 
bond  and  directing  removal. 

II.  Pp.ooeedinqs  fob  Oedee  of  Removal 

ON  Notice. 

(424.)  Notice  of  motion  for  removal 
of  cause  from  State  to  Unit- 
ed States  court. 

(425.)  Another  Form — by  order  to 
show  cause  why  cause  should 
not  be  removed. 

(426.)  Order  (after  notice  or  order  to 
show  cause)  removing  cause 
to  United  States  court. 

(427.)  Writ  of  error  to  review  refusal 
by  State  court  to  remove. 

III.  Pkooeedings  in  Cieocit  Court  En- 

forcing Removal. 

(428.)  Certiorari  to  remove  papers. 

(429.)  Petition  for  order  directing 
marshal  to  take  property 
from  possession  of  officer  of 
State  court. 

(430.)  Order  thereon. 

(431.)  Order  denying  motion  to  va- 
cate above  order,  and  to  re- 
mand. 

IV.  Remand. 
(432.)  Order  remanding  causa. 


Form  No.  413. 

Petition  to  remove  cause  from  State  to  United  States  court,  on 
account  of  a  Federal  question. 


[^Title  of  State  court  and  of  cause.'] 

To  the  court  {stating  name  at  length,  with  cou/nty]. 

Tour  petitioner  [name  of  petitioner']  shows : 

I.  That  this  suit  arises  under  the  constitution  and  laws  [or, 
constitution — or,  laws]  of  the  United  States  [or,  under  a  treaty 
made  under  the  authority  of  the  United  States  with  ,  and 

ratified  on  the  part  of  the  United  States  on  the  day  of  , 
18  ],  as  appears  by  the  complaint  filed  herein  on  the  day 
of  ,  18     [or  mention  other  pleadings  which  draw  in  con- 

troversy such  a  question  J  or  if  the  Federal  question  is  not  yet 
pleaded,  Imt  is  to  appear  in  a  pleading  not  yet  made,  state  the 
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si^stwnce  of  the  defense  sufficiently  so  as  to  show  what  ^yrtmision 
of  the^  constitution,  laws,  or  treaty  is  intended,  and  that  ati 
issue  m  the  action  will  actually  involve  it'^]. 

II.  That  time  fixed  by  law  [or,  by  the  rules  of  this  court] 

for  the  defendant  to  answer  in  this  suit  will  not  expire  until  the 

day  of  next ;  and  the  defendant  has  not  answered  [or, 

has  answered,  setting  up— here  indicate  defense  sufficiently  to 

show  that  over  $2,000  is  in  controversy]. 

_  III.  That  the  matter  in  dispute  in  said  suit,  as  appears  by 
said  complaint  [and  answer]  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  two  thousand  dollars. 

lY.  [Allegation  as  to  bail  as  in  paraaraph  V  of  Form  No 
415.]  ^      »    ^        J 

[If  ex  parte  order  in  N.  Y.  State  court  is  ashed,  allege  condi- 
tion of  cause,  am,d  nopo^evious  application.  See  pp.  148  and  162.] 

[Offer  of  lond  and  prayer  of  petition  as  in  YH,  c&c,  on 
page  792  of  this  Volume.'] 

[Date.]  [Signature  of].  Petitioner. 

[.^J  5  his  agent — or,  attorney.] 

[Signature  and  address  of]. 

Attorney  for  Petitioner. 

[  Verification  as  in  Form  No.  416.] 
[Bond  as  in  Form  No.  420.] 


Form  No.  414. 

Petition  to  remove  cause  from  State  to  United  States  court  for  mere 
difference  of  citizenship, — Short  Form.  • 

[Title  of  State  court  and  of  cause.] 

To  said  Court. 

Your  petitioner  respectfully  shows  that  the  matter  and 
amount  in  dispute  in  the  above  entitled  suit  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  two  thousand  dollars. 
That  the  controversy  in  said  suit  is  between  citizens  of  differ- 
ent States,  and  that  the  petitioner  was,  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  is,  a  citizen  of  the  State  of 
,  and  a  non-resident  of  this  State  of  .     That 

'  See,  for  statement  of  a  Federal  Ion  on  Bmi.qf  G.,Athed..,  181.    If  an 

question  arising  on  a  State  statute  and  order  of  the  State  court  is  asked,  a 

an  Act  of  Congress,  Railroad  Co.  v.  fuller  form  may  be  desirabh.    See 

Mississippi.  102  U.  8.,  135.  next  Form. 

«  Adapted  to  Act  of  1887  from  Dil- 
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was  then,  and  still  is,  a  citizen  of  the  State  of  ;  and  that 

was  then,  and  still  is,  a  citizen  of  the  State  of 
[and  so  on,  stating  the  citizenship  of  each  jpa/rty  to  the  suit]. 
And  your  petitioner  offers  herewith  a  bond,  with  good  and 
'  sufiBcient  surety,  for  his  entering  in  said  circuit  court  of  the 
United  States,  on  the  first  day  of  its  next  session,  a  copy  of  the 
record  in  this  suit,  and  for  paying  all  costs  that  may  be  award- 
ed by  said  circuit  court  if  said  court  shall  hold  that  this  suit 
was  wrongfully  or  improperly  removed  thereto. 

And  he  prays  this  court  to  proceed  no  further  therein, 
except  to  make  the  order  of  removal  required  by  law,  and  to 
accept  the  said  surety  and  bond,  and  to  cause  the  record  herein 
to  be  removed  into  said  circuit  court  of  the  United  States,  in 
and  for  the  district  of 

[Signature  of], 
Attorneys  for  petitioner. 

[J'br  verification,  see  Form  Wo.  416.]  "^ 

[Bond  as  in  Form  No.  420.] 

Form  No.  415. 

Another  Form;  more  appropriate  where  an  order  is  asked  in  the 
State  court. 

[Title  of  State  court  and  of  cause.] 

To  the  Court  [stating  name  at  length,  with  county]. 

Your  petitioner  [name  of  petitioner]  shows: 

I.  That  the  controversy  in  the  above  entitled  suit  is  [or, 
that  there  is  a  controversy  in  the  above  entitled  suit],  wholly 
between  citizens  of  different  States  [or,  between  citizens  of  the 
State  of  and  the  foreign  State  of  , — or,  between 

citizens  of  the  State  of  and  foreign  citizens,  subjects  of — 

naming  nation — or  hoth,  according  to  the  case— and  if  the  con- 
troversy is  wholly  ietween  pa/rt  of  the  parties,  may  add ; 
namely,  between  A.  B.  and  i .  Z.,  and  the  same  can  be  fully 
determined  as  between  them^]. 

'  When  the  controversy  is  between    side,  and  citizens  of  other  States  on 
citizens  of  one  or  more  States  on  one    the  other  side,  either  party  to  the  con- 
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[^  the  suit  is  hy,  an  assignee,  die,  say.  That  the  plaintiff, 
as  appears  by  his  complaint  herein,  sues  as  assignee  or  trans- 
feree of  the  chose  in  action  sued  on ;  and  the  assignor  under 
whoni  he  claims  is,  and  was  at  the  time  of  the  commencement 
of  this  action,  a  citizen  of,  cfec,  as  above.'] 

\If  the  cause  was  cammenced  lyy  another  person  as  plaintiff, 
and  continued  on  his  death,  dtc,  state  the  facts  accordingly, 
alleging- his  citizenship  at  the  commeoicement  of  the  action,  and 
ever  since  until  his  death,  cfec] 

II. _  That  the  matter  in  dispute  in  said  controversy  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or  value  of  two  thous- 
and dollars. 

III.  That  your  petitioner  Y.  Z.  was,  at  the  time  of  the 
commencement  of  this  suit,  and  still  is,  a  citizen  and  resident 
of  the  State  of  [or,  a  citizen  of  the  State  of  ,  and 

a  non-resident  of  the  State  of  ,  naming  State  where  suit 

is  pendim.g\  that  A.  B.  was  then,  and  still  is,  a  citizen  of  the 
State  of  \or  if  a  corporation  is  a  party,  say,  a  corpora- 

tion duly  organized  under  the  laws  of  the  State  of  ,  and 

having  its  place  of  business  in  said  State,^  and  so  on,  alleging 
the  citizenship  of  each  proper  party,  and  the  residence  of  the 
petitioner']. 

I Y.  That  there  are  no  other  parties  in  this  suit  than  herein- 
before mentioned  [or,  that  the  only  other  parties  in  this  suit 
are — stating  names  and  reasons  why  their  presence  may  he  dis- 
regarded]. 

troversy  may  obtain  a  removal,  with-  of  June,  A.  D.  1884,  entitled  -'An 
out  regard  to  the  position  they  occu-  act  to  provide  a  national  currency 
py  in  the  pleadings  as  plaintiffs  or  secured  by  a  pledge  of  United  States 
defendants.  Formerly  the  pleadings  bonds,  and  to  provide  for  the  circula- 
only  were  looked  to,  and  the  rights  of  tion  and  redemption  thereof,"  and 
the  parties  in  respect  of  a  removal  have  ever  since  continued  and  re- 
determined solely  according  to  the  mained  such  association,  established 
position  they  occupied  as  plaintiffs  or  and  having  its  place  of  business  in 
defendants  in  the  suit.  Removal  said  city  of  Boston. 
Cases,  100  U.  8.,  457,  468.  Allegation  where  petitioner  is  in 

'  As  to  corporations,  see  Cooke  v.  doubt  as  to  what  law  the  corporation 

State  Natl.  Bank,  52  N.  T.,  96,  and  exists  under:  That  the  defendant,  the 

page  111,  and  cas.  cit.  Mexican  National  Construction  Com- 

The  allegation  as  to  a  State  Nation-  pany,  was  then  and  still  is  a  corpora- 
al  Bank  was  as  follows:  That  the  said  tion  duly  organized,  created  and  ex- 
State  National  Bank  of  Boston,  on  the  isting  either  under  and  pursuant  to 
fourth  day  of  April,  in  the  year  eigh-  the  laws  of  the  State  of  Colorado,  or 
teen  hundred  and  sixty -five,  being  a  under  and  pursuant  to  the  laws  of  the 
corporation  under  the  name  of  the  State  of  New  York,  and  was  then  and 
State  bank,  created  by  a  law  of  the  still  is  a  citizen  of  said  State  of  Colo- 
State  of  Massachusetts,  did  become  a  rado,  or  of  said  State  of  New  York, 
banking  association  under  an  Act  of  and  was  not  then  and  is  not  now  a 
Congress,  which  was  approved  the  3d  citizen  of  the  State  of  Pennsylvania. 
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V.  That  your  petitioner  has  been  held  to  bail  herein  in  the 
sum  of  dollars  [or,  has  not  been  held  to  bail  herein,  and 

special  bail  was  not  originally  requisite  herein^]. 

YI.  [If  order  to  show  cause  is  asJced  in  a  New  Yorh  State 
court,  state  condition  of  cause,  and  that  no  previous  application 
has  leen  made,  according  to  directions  on  pages  148  and  162  qf 
this  Volume.'] 

VII.  Your  petitioner  offers  herewith  his  bond,  executed  also 
by  M.  N.,  a  good  and  sufficient  surety,  in  the  penal  sum  of 
doUars,  conditioned  as  by  law  required. 

Wherefore  your  petitioner  prays  that  said  bond  may  be 
accepted,  and  that  the  said  suit  be  removed  into  the  next 
Circuit  Court  of  the  United  States,  in  and  for  the  District 

of  ,  pursuant  to  the  laws  of  the  United  States,  and  that 

no  further  proceedings  be  had  therein  in  this  court  [and  that 
the  bail  required  of  your  petitioner  herein  be  discharged],  or 
for  such  other  or  further  relief  as  may  be  proper. 

[Signature  qf],  Petitioner. 

[Date.]  [By  ,  his  attorney — or,  agent.^] 

[Signature  and  address  of], 

Attorney  for  petitioner. 

[  Yerification  as  in  next  Form.] 

Form  No.  416. 
Yerification  of  petition  to  remove  cause  to  United  States  court.' 

[  Venue.] 

T.  Z.  [defendant  above-named]  being  duly  sworn,  says 
[where  defendant  is  an  agent,  that  he  is  the  general  and 

'  According  to  settled  practice,  treat  it  as  Trrima  facie  true;  and  the 
this  allegation  is  not  necessary  for  the  burden  will  be  on  the  party  there  re- 
purpose  of  effecting  removal ;  but  if  a  sistiug  removal  to  shov?  that  the  real 
State  court  order  is  desired,  it  may  be  facts  did  not  justify  removal.  Clark- 
useful  in  securing  approval  of  the  huff  «.  Wisconsin,  &c.,  R.  R.  Co.,  36 
bond.  FeA.B/s.'p.,  465,  holding  that  the  resist- 

'  Sustained  by   Shaft  v.  Phoenix  ing  party  has  a  right  to  contest  the 

Mut,  Life  Ins.  Co.,  67  iV^.  F.,544;  s.  jurisdictional     facts    in    the    Circuit 

c,  33  Am.  B.,  138.  Court,  and  may  do  it  by  plea  in  abate- 

The  absence  of  a  verification,  if  ment  without  pleading  to  the  merits, 

not  objected  to  by  motion  to  remand,  The    case   depended  on    citizenship, 

is  waived.     Canal,  &c.,  Street  R.  R.  (On  the  question  of  joinder  prevent- 

Co.  i>.  Hart,  114  U.  8.,  654.  ing  removal,  the  case  has  been  over- 

If  the  petition  filed  in  the  State  ruled.) 
court  be  verified,  the  Circuit  Court  will 
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managing  agent  of  the  defendant  above-named],  that  he  has 
read  the  foregoing^  petition  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  except  as  to 
those  matters  therein  stated  [to  be  allegedl,  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true.^ 
IJurat.}  [Signature.] 

Form  No,  417.  \ 

Petition  to  remove  cause  from  State  to  United  States  court^becanse 
of  prejudice  or  local  influence,— Short  Form.  ^ 

[Title  of  State  court  and  of  cause.]       ^ 
,   To  said  Court. 

Tour  petitioner  [name],  respectfully  shows,  that  he  is 
plaintitf  [or,  defendant]  \n  the  above  entitled  suit.  That  the 
same  was,  by  said  ,  commenced  on  or  about  the 

day  of  ,18    ,  in  said  Court.     That  your  peti- 

tioner was,  at  the  time  of  the  bringing  of  said  suit,  and  still  is, 
a  citizen  of  the  State  of  ,  and  a  resident  thereof.     That 

there  is  [and  was  at  the  time  said  suit  was  brought]  a  contro- 
versy therein  l^etween  your  petitioner  and  the  said  ,  who 
is,  and  then  was,  a  citizen  of  the  State  of  ,  and  a  resi- 
dent thereof.  That  said  action  was  brought  by  said  plaintiff 
for  the  purpose  of  [stating  concisely  nature  of  acti<)n  and 
relief  sought,  and,  if  material,  the  nature  of  the  defense].  That 
the  matter  in  dispute  in  such  controversy  exceeds  the  sum  or 
value  of  dollars,  exclusive  of  [interest^  and]  costs.  That 
this  suit  has  not  been  tried,  but  is  now  pending  for  trial  in  the 
Court  of  the  State  of  ;  and  that  your  petitioner 
desires  to  remove  the  same  into  the  Circuit  Court  of  the  United 
States,  for  the  District  of  ,  in  pursuance  of  the 
Act  of  Congress  in  that  behalf  provided  [to  wit,  mentioning 
it^].     Your  petitioner  has  filed  the  affidavit  required  by  the 

'  See  Article  on  Vekipication,  ally  acquainted  with  Mm,   and  has 

page  500  of  this  Volume.  general  knowledge  of  the  various  pro- 

If  the  verification  is  by  attorney,  ceedings  in  said  suit. 
the  excuse  may  be  stated  thus :  That         '  Adapted  to  Act  of  1887  from  Bil- 

the  reason  why  this  affidavit  is  not  Ion  on  Bern.  of.  C,  4th  ed.      If  an. 

made  by  the  petitioner  is  because  he  order  in  the  State  court  is  asked,  a 

is  not  within  the  county  of  ,  fuller  form  may  be  desirable.     See 

where  his  attorneys  reside ;  that  the  next  Form. 

grounds  of  deponent's  belief,  as  to  all         ^  Under  the  Act  of  1887  interest 

matters  therein  stated  not  upon  his  must  be  thus  excluded  from  the  com- 

knowledge,  are  the  facts  that  he  has  putation  of  amount, 
been  attorney  and  counsel  for  the  pe-         ^  Specifying  the  act  is  not  essential, 

titioner  in  the  said  suit,  and  is  person-  Page  755,  paragraph  11. 
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statute  in  such  cases,  and  offers  herewitli  his  bond,  executed 
also  by  ,  of  ,  as  surety,  in  the  penal  sum  of 

[two  hundred  and  fifty  dollars],  conditioned  as  by  said  Act  of 
Congress  required. 

Wheeefoee  your  petitioner  prays  that  the  said  bond  may 
be  accepted  as  good  and  sufficient,,  according  to  the  Act  of 
Congress,  and  that  the  said  suit  may  be  removed  into  the  next 
Circuit  Court  of  the  United  States,  in  and  for  the  Dis- 

trict of  ,  pursuant  to  said  Act  of  Congress ;  and  that 

no  further  proceedings  may  be  had  therein  in  this  court. 

[Date,  signature,  and  address,  as  on  p.  792.] 

[  Verification  as  in  Form  No.  416,^.  792.] 
[Affidavit  as  in  Form  No.  4:19,  p.  796.] 

Form  No.  418. 

Another  Form ;  more  appropriate  where  an  order  is  asked  in  the 

State  court. 

[Title  of  State  court  and  of  cause.'] 

To  the  court  [statmg  name  at  length,  with  eoimt/y]  : 

Your  petitioner  [name  of  petitioner^  shows  : 

I.  That  he  is  plaintiff  ^  [(/r,  defendant]  in  the  above  entitled 
suit  [and  that  all  the  parties  herein  are  above  named  ^]. 

II.  That  the  same  was  commenced  in  this  court  by  your 
petitioner  [or.  by  the  above-named  A.  B.*]  on  or  about  the 

day  of  '  ,  18     . 

III.  That  your  petitioner  is  [and  was  at  the  time  said 
suit  was  brought*]  a  citizen  of  the  State  of  [naming  State 
other  thorn,  that  where  tlie  suit  is  pending, — and  a  resident 
thereof^]. 

■  See  p.  770,  paragraph  1.  was  brought,  as  well  as  at  the  time  of 

"  This  clause  is  not  necessary  ex-  petitioning,  are  necessary  under  the  Act 

cept  in  cases  where  the  petition  ought  of  1887,  compare  the  language  of  that 

to  show  the  names  of  all  the  parties,  act  with  the  former  statute,  and  Nye 

and  they  are  not  stated  in  the  hody  of  «.  Northern  Cent.  R.  R.  Co..  24  Hun, 

its  allegations.  556,  and  Hone  v.  Dillon,  29  Fed.  Sep., 

^  If  the  cause  was  commenced  by  465,  holding  it  not  necessary  under 

or  against  another  person,  and  contin-  the  former  statute,  citing  conflicting 

ued  on  his  death,  «&c.,  state  the  fact  cases. 

accordingly,  alleging  citizenship  at  the  '  The  allegation  of  residence  in  ad- 
commencement  of  the  action  and  ever  dition  to  citizenship  is  here  inserted  in 
since  until  his  death,  &c.  deference  to  the  practice  indicated  by 

''  Whether  the  words  in  this  clause,  the  form  used  in  the  Eighth  Judicial 

alleging  citizenship  at  the  time  the  suit  Circuit,  given  by  Judge  Dillon  (iiW- 
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_  IV.  That  said  \name  of  adverse  party']  is  [and  was  at  the 
time  said  suit  was  brought  i]  a  citizen  of  this  State  [and  a 
resident  thereof^]. 

V.  That  there  is,  and  was  at  the  time  said  suit  was 
brought,  a  controversy  therein  between  your  petitioner  and 
the  said  [name  of  adverse  party]. 

YI.  That  said  action  was  brought  by  said  plaintiff  for 
the  purpose  of  \Jiere  Iriefly  state  the  nature  of  the  actim,  am,d 
the  relief  sought  and  the  nature  of  the  defense^, — and  that  the 
matter  in  dispute  in  this  suit  exceeds  the  sum  of  five  hundred 
dollars,  exclusive  of  costs*]. 

VII-  That  this  suit  has  not  been  tried,  but  is  now  pending 
for  trial  in  this  court  [or,  has  been  tried,  but  the  judgment 

thereupon  was  reversed  in  the  court  in  last or, 

the  verdict  has  been  set  aside,  and  a  new  trial  ordered — or 
the  jury  disagreed — and  the  suit  is  now  pending  in  this  court 
for  new  trial].    • 

[And  if  the  petitioner  has  leen  held  to  hail,  state  the  fact 
and  amount,  c&o.     See  Form  4:l&,  paragraph  V.] 

VIII.  Your  petitioner  [presents  herewith — or,  has  filed — 
the  affidavit  required  by  the  statute  in  such  cases,  and]  offers 
herewith  his  bond  executed  also  by  ,  of  ,  a  good 

and  sufficient  surety,  in  the  penal  sum  of  [two  hundred  and 
fifty  dollars'],  conditioned  as  by  law  required. 

[If  the  petition  relies  solely  on  the  Act  of  1887,  and  not  on 
U.  S.  a.  8.,  §  639,  subd.  3,  allegations  shoioing  prejudice  or 
local  influence  may  he  emhodied  here  instead  of  in  separate 
affidavit.     See  next  Form.] 

[If  application  is  made  ex  parte  for  am,  order  in  a  State 
court  of  N.  Y.,  add]  That  no  previous  application  for  a 
removal  of  this  cause  [or,  for  an  order  to  show  cause  for 
this  purpose]  has  been  made  herein  [except,  dcc^]. 

[If  an  order  to  show  cause  in  less  than  eight  da/ys  is  ashed 
in  a  JV.  JT.  State  court,  add  statement  of  condition  of  cause.''] 

Ion's  Removal  of  Causes,  4th  edition,         ''  Under  the  Act  of  1887,  if  such  a 
178),  but  it  does  not  seem  to  be  re-  clause  is  necessary  (a  question  of  con- 
quired  by  either  of  the  statutes.  struction  upon  which  there  is  room  for 
'  See  note  4,  page  794.  argument),  it  should  be  modified  so  as 
'  See  note  5,  page  794.  to  read,  "the  sum  of  |2,000,  exclusive 
3  The  nature  of  the  cause  of  action  of  interest  and  costs." 
and  defense  is  often  material  in  con-  '  See  p.  757,  paragraph  15. 
nection  with  the  allegation  of  preju-         *  See  p.  148  of  this  Volume,  para- 
dice  or  local  influence.    It  is  enough,  graph  84. 

however,  if   the  pleadings  are  pro-         '  See  p.  163  of  this  Volume,  para- 

duced.  graph  108. 
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Wheeefoee,  your   petitioner   prays   that    said    bond   be 
accepted,   and   that   the  said  suit  be  removed  into  the  next 
Circuit  Court  of  the  United  States,  in  and  for  the 
district  of  ,  pursuant  to  the  laws  of  the  United  States 

[and  that  the  bail  required  of  your  petitioner  herein  be 
discharged],  and  that  no  further  proceedings  be  had  therein 
in  this  court. 

{Date,  signature,  and  address,  as  on  p.  792.] 

[  Yerification  as  in  Form  416,  j>.  792.] 

[Affidavit  as  in  next  Form.] 


Form  No.  419. 
Affidavit  of  prejudice  or  local  influence  to  remove  cause. ' 

[Title  of  State  court  and  of  cause.] 
[  Yenue.] 

A.  B.,  being  duly  sworn,  says  [or  if  more  than  one,  being 
duly  severally  sworn,  say,  each  for  himself] :  that  he  is  [one 
of]  the  in  the  above  entitled  cause  ;  that  he  has  reason 

to  believe,  and  does  believe,  that  from  prejudice  and  local 
influence  he  [or,  they — or,  the  ]  will  not  be  able  to  obtain 
justice  in  the  State  court  above  named.^  [If  the  Act  of  1887 
is  relied  on,  add,  by  reason  of  the  following  facts,  stating 
grounds  of  helief ;  a/iid  also  state  either  that  there  is  no  right  of 

'  Subd.  Zoi.U.8.  S.  S.,  §  639,  ex-  bert  «.  State  {Md.,  1887),  6  Central 

pressly  required  an  affidavit,  and  the  Mep.  447. 

safer  practice  is  to  present  and  file  it         In  the  case  of  Cooke  ®.  State  Natl, 

with  the  petition.  Bk.,  53  JST.  T.,  494;  affl'g  1  Lans.,  96, 

The  Act  of  1887  does  not  require  a  an  allegation  in  substantially  the  above 

separate   aflSdavit,    but   it   must   be  form,  without,  however,  stating  the 

"made  to  appear  to  the  Circuit  Court"  reasons  for  belief  (the  affidavit  being 

that  the  petitioner  will  not  be  able  to  made  by  several  officers  of  the  cor- 

obtain  justice,  &c.  poration),  appears  to  have  been  deemed 

An  affidavit  was  held  sufficient,  sufficient;  for,  although  a  number  of 

notwithstanding  the  objection  that  it  objections  to  the  proceedings   were 

was  made  ten  days  before  the  filing  of  made,  no  objection  was  raised  on  this 

the  papers  by  which  the  original  suit  ground,  and  removal  was  held  not  to 

was  commenced,  it  appearing  that  the  have  been  effected  for  other  reasons, 

affidavit  sufficiently  identified  the  suit.  It  is  better,  however,  to  adduce  some 

Street  Railroad  Company  «.  Hart,  114  evidence  beside  the  allegation  in  the 

U.  8.,  654,  660.  words  of  the  statute;  and  I  apprehend 

2  A  suggestion  that  "he  believed  thatwhere  the  objection  to  an  affidavit 

that  he  could  not  have  a  fair  and  im-  not  doing  so  is  taken  in  a  State  court, 

partial  trial,"  was  held  sufficient  with-  it  would  usually  be  there  sustained, 
in  the  constitutional  provision,  in  Air 
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removal  or  of  change  of  place  of  trial  within  the  State  court, 
or  else  facts  showing  the  like  prejudice  or  local  influence  within 
the  State,  at  all  places  to  which  the  cause  might  he  removed 
under  State  law?] 

[Jurat.']  [Signature.] 

Form  No.  420. 
Bond  on  asking  to  remove  cause  from  State  to  United  States  court. 

Know  all  men  by  these  presents,  that  we,  M.  'N.,  of 
[principaP],  and  O.  P.,  of  [surety],  are  hereby  held  and 

firmly  bound  unto  [name  of  adverse  party,  with  designation 
of  character  in  which  he  sues  if  special,  for  instance,  as 
executor  of,  dec],  his  [or,  their]  executors,  administrators  and 
assigns  [or,  successors  and  assigns],  in  the  sum  of  dollars, 

lawful  money  of  the  United  States,  to  be  paid  to  the  said 
[name],  his  executors,  administrators,  or  assigns  [or,  successors 
or  assigns],  for  which  payment,  well  and  truly  to  be  made, 
we  jointly  [and  severally*]  bind  ourselves,  our  heirs,  executors- 
and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals ;  dated  this        day  of  ,  18     . 

Whereas  [the  said]  Y.  Z.  has  filed  or  is  about  to  file  in  the 
[titZe  of  State  court  m  full],  in  county,  in  the  State  of 

,  his  petition  [and  affidavit]  for  the  removal  from  said 
court  to  the  Circuit  Court  of  the  United  States,  of  a  suit  now 
pending  in  said  [state  court],  in  which  A.  B.  is  plaintiff  and 
Y.  Z.  defendant.     Now,  therefore : 

The  condition  of  this  obligation  is  such  that  if  the  said 
[name  of  petitioner]  shall  enter  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  ,  on  the'first  day 

of  its  next  session,  a  copy_  of  the  record  in  said  suit  [and 
copies  of  the  process  therein  against  him,  and  of  all  plead- 
ings, depositions,  testimony  and  other  proceedings  in  the 
cause'],  and  shall  pay  all  costs  that  may  be  awarded  by  said 
Circuit  Court  of  the  United  States,  to  said  [obligees],  or  to  any 


'  It  is  not  essential  that  the  peti-         See  paragraph  7  on  p.  64  of  this 

tioner  be  an  obligor.    Removal  Cases,  Volume.      ^  „  ^  „      „„„      ,  ,  „ 
100    U.   8.,  457.    One  surety,  if  ap-         '  Under  U.  8.  iJ.  /S'.,  S  639,  subd.  3, 

proved,  is  sufficient.    Id.  from  which  this  clause  in  brackets  is 

*  Aioint  bond  was  held  sufficient  in  taken,  it  is  proper,  "  in  cases  where  a 

Mix  «.  Andes  Ins.  Co.,  74  If.  Y.,  53,  citizen  of  the  State  in  which  the  suit 

57    saying,  however,  that  the  court  is  brought  is  a  defendant,"  to  qualify 

could  require  it  to  be  joint  and  sev-  this  clause  by  adding,  "  concerning  or 

eral;  and  in  New  York  State  this  is  afEectingthe  petitioner." 
now  the  uniform  rule.     2f.  T.  Code 
Civ.  Pro.,  §  813. 
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of  them,^  if  said  court  shall  ho  d  that  said  suit  was  wrongful- 
ly or  improperly  removed  thereto  {and.  */"  special  laAl  was 
originally  requisite,  add^  and  shall  then  and  there  appear  and 
enter  special  bail  in  said  suit],  then  this  obligation  to  be  void  ; 
otherwise  of  force. 

\8ignatures  and  seal' J 

Sealed  and  delivered 
in  presence  of 

[Signature  of  witness.*'] 

[Acknowledgment  as  in  Form  \,p.  13.] 

[Affidamit  of  sufficiency  and  approval,  as  in  Forms  JVos.  218- 

221,  on  pages  493-4.] 

Form  No.  421. 
Short  form  of  affidavit  of  sufficiency.' 

[  Yenue.] 

I,  ,  of  said  county,  the  surety  named  in  the  foregoing 

bond,  being  duly  sworn,  do  depose  and  say  that  I  am  a  resident 
of  the  State  of  ,  and  a  property-holder  therein.     That  I 

am  worth  the  sum  of  dollars  over  and  above  all  my  debts 

and  liabilities,  and  exclusive  of  property  by  law  exempt  from 
execution.     That  I  have  property  in  the  State  of  ,  liable 

to  execution,  of  the  value  of  more  than  dollars. 

[Ju/rat.']  [Signature,] 

Form  No.  422. 
Notice  of  removal  of  cause.' 

United  States  of  Ameeica. 

CIECTIIT  COTJET  OF  THE   DNTTKD   STATES. 

[Southern  District  of  New  York.] 
[Title  of  cause.] 

Please  take  notice,  that  on  the  day  of  ,18 

'  As  to  words  of  several  interest,  *  Not  necessary  if  the  bond  is  ac- 

see  p.  65  of  this  Volume.  knowledged. 

'  This  clause  as  to  costs  is  essential  '  Given  in  Dillon  a  Rem.  of  C,  as 

under  the  Act  of  1875;  Sheldrick  v.  the  approved  form  for  the  eighth  cir- 

Cockcroft,  27  Fed.  Sep.,  579.  It  is  not  cuit. 

necessary,  in  a  local  prejudice  case,  if  In  New  York  it  is  better,  if  not 

the  petitioner  relies  only  on  U.  S.  B.  essential  for  the  purpose  of  applying 

B.,  §  639.  for  any  order  in  the  State  court,  to 

3  The  bond  need  not  be  conditioned  use  the  Form  on  page  493  of  this  Vol- 

for  the  entering  of  special  bail,  if  the  ume. 

action  be  one  in  which  bail  could  not  '  If  an  order  has  been  entered,  this 

be  required.    Erisman  v.  Pidcock,  63  notice  may  be  served  with  copy  order; 

Eow,  Pr.,  327.  otherwise  as  a  separate  paper.  Neither 
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[by  order  of  the  Court  of  ,  of  which  the  within  is  a 

copy] ,  this  cause  was  duly  removed  from  the  Court  into  the 

United  States  Circuit  Court  for  the         District  of  [New  York]. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for 
[Address],  To  , 

Attorney  for 


Form  No.  423. 

Order  (ex  parte)  approving  bond  and  directing  removal. 

At  a  Special  Term  ^  [cBc,  as  in  Form  No.  74, 

page  283  (above)]. 
[Title  of  State  court  and  cause.] 

The  defendant  Y.  Z.,  having  filed  a  petition  for  the  removal 
of  this  cause  into  the  Circuit  Court  of  the  United  States  for  the 
District  of  ,  and  having  also  filed  a  bond,  with 

good  and  sufBcient  surety,  as  required  by  law  [and  the  plead- 
ings herein,  heretofore  filed,  being  now  produced  and  read'], 
Now,  on  motion  of  Z.  T.,  attorney  for  said  defendant  Y.  Z. : 

Obdeeed,  that  the  said  bond  and  surety  are  hereby  ap- 
proved, and  this  cause  is  hereby  removed  into  the  Circuit  Court 
of  the  United  States  for  the  District  of  .^ 

Enter  :   [signature  of  Judge  iy  initials  of  namie  and  title.] 

the  statute  nor  the  practice  requires  evidence  of  insufficiency  is  offered, 

a  notice  to  he  served;  but  it  is  some-  Compare  Van  Allen  e.  Atchison,  C. 

times  useful  to  preclude  excuse  for  &  P.  R  R.  Co.,  3  Fed.  Sep.,  545,  and 

further  proceedings.  page  757  of  this  Volume,  note  3. 

1  A  judge  of  the  court  can  approve         If  an  order  of  removal  is  sought, 

the  bond,  at  least  according  to  the  a  court  order  should  be  taken;  and  if 

New  York  practice;  where  iV^  T.  Code  desired  to  preclude  formal  objections 

Civ.  Pro,,  §  813,  is  applicable  by  an-  being  raised  in  the  Circuit  Court,  no- 

alogy.  tice  of  application  should  be  given. 

And  a  simple  approval  by  the  ^  The  insertion  of  this  clause  en- 
State  judge,  such  as  is  given  in  Form  ables  the  petitioner  to  rely  on  allega- 
No.  221,  seems  to  be  enough  without  tions  in  the  pleadings,  to  supply  de- 
any  formal  order  of  removal.  See  fects  in  those  of  his  petition,  when  he 
Kern  ®.  Huidekoper,  103  U.  8.,  485  might  not  otherwise  be  allowed  to  do 
(saying  that  no  order  is  necessary),  so  in  further  contest  in  the  State  court. 
The  better  opinion,  _however,  is  that  ^  The  proceedings  had  in  a  cause 
if  the  removing  party  relies  on  an  ex  are  not  vacated  by  its  removal.  Dun- 
parte  approval,  without  giving  his  ad-  can  v.  Gegan,  101  IT.  S.,  810  Act  of 
versaiy  any  opportunity  to  present  Mar.  3,  1875,  §  4;  18  U.  S.  Stat,  at  L., 
the  question  of  sufficiency  of  the  se-  470.  But  see  Form  No.  496,  note  1; 
curity,  the  State  court  ought  not  to  and  that  some  proceedings  may  fall,  89 
refuse  to  inquire  into  its  sufficiency  if  Fed.  Bep.,  880. 
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Form  No.  424. 

Notice  of  motion  for  removal  of  cause  &om  State  to  United  States 

court. 

\_Title  of  State  court  and  cause.] 

Please  take  notice,  that  upon  the  petition  and  bond  [and 
affidavit  of  Y.  Z.],  of  which  copies  are  herewith  served  upon 
you  [and  the  originals  of  which  have  been  duly  filed  in  the 
office  of  the  clerk  of  county,  and  upon  the  summons, 

appearance,  and  pleadings  in  this  action],  the  undersigned  will 
move  this  court,  at  a  special  term  thereof,  to  be  held  at  , 

in  ,  on  the  day  of  ,  at        o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  granting  said  petition,  and  for  such  other  or  further 
order  as  may  be  just. 

{Date.]  [Signature  and  office  address  of], 

Attorney  for  {movmg  j>arty]. 

[Address],  To  , 

Attorney  for  [adverse jparty]. 


Form  No.  425. 

Another  Form, — by  order  to  show  cau^e  why  cause  should  not  be 

removed. 

[Wamie  of  State]  Court  [or  if  a  cov/rt  order],  At  a  Special  Term 
[dbc,  as  in  Form  No.  74:, page  283  {above)]. 

[Title  of  cause.] 

On  the  annexed  petition  of  Y.  Z.,  verified  the  day  of 

,  18    ,  and  the  bond  of  Y.  Z.  and  M.  N.,  dated  the 
day  of  )  1 8    ,  and  on  [naming  other  papers  relied  on,  as 

in  last  Form],  and  on  motion  of  Z.  T,,  attorney  for  said  [de- 
fendant] Y.  Z. : 

Oedeeei>,  that  the  [plaintiff  and  the  defendant  W.  X.] 
show  cause  at  a  special  term  of  this  court,  to  be  held  at  , 

in  ,  on  the  day  of  ,  1 8     ,  at  ,  in  , 

at        o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel 

can  be  heard,  why  the  said  petition  should  not  be  granted ;  and 
in  the  meantime,  and  until  the  determination  of  this  applica- 
tion, all  proceedings  herein  in  this  court  are  hereby  stayed 
[and  the  time  of  the  defendant  to  answer  is  extended  until 
*].     Service  of  a  copy  of  this  order  on  the  attorneys  of 

'  See  pages  434  and  81  of  this  Volume,  as  to  stays  and  extensions. 
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all  the  parties,  other  than  said  T.  Z.,  who  have  appeared  in  this 

action,  on  or  before  the  day  of  ,  shall  be  sufficient. 

Enter :  [signa^re  of  judge  hy  initials  of  name  and  title.] 


Form  No.  426. 

Order  (after  notice  or  order  to  show  cause)  removing  cause  to  United 

States  court. 

At  a  Special  Term  [cfec.    Seep.  283]. 
[Title  of  cause.] 

On  reading  and  filing  the  petition  of  ,  verified  the 

day  of  ,  18     [and  the  afiidavit  of  ,  verified 

the  day  of  ,  18      ],  and  the  bond  in  said  petition 

mentioned,  all  filed  the  day  of  ,  18      [or  if  they 

have  not  heen  filed,  say,  on  reading  and  filing,  dec,  as  above]; 
and  on  the  summons  and  complaint  [specifying  other  papers 
relied  on'^];  and  it  appearing  to  the  satisfaction  of  the  court 
that  the  time  within  which  the  petitioner  is  required  by  the 
laws  of  this  State  or  the  rules  of  this  court  to  answer  or  pleads 
to  the  declaration  or  complaint  of  the  plaintiff  herein  has  not; 
expired  [or,  that  this  cause  has  not  been  tried,  except  as 
stated  in  said  petition],  and  that  [here  it  is  usual  to  recite  the 
citizenship  or  existence  of  Federal  question  essential  to  removal], 
and  that  the  petitioner  has  made  and  filed  a  bond,  with  good 
and  suflicient  surety,  as  required  by  the  laws  of  the.  United 
States  [and  if  any  prelirmnary  or  other  objections  have  been 
made^  f,nd  overruled,  or  cured  hy  amendment,  state  them];  and-,, 
after  hearing  Z.  T.,  of  counsel  for  said  Y.  Z.,  in  support,  of -the 
petition,  and  A.  T.  [or,  and  on  reading  and  filing  proof  of; due; 
service  of  notice  of  this  motion,  and  no  one  appearingj;  for  A. 
B.  in  opposition,  now,  on  motion  of  Z.  T.,,  attorney  for  said  "Y. 
Z.  : 

Oedeked,  1.  That  the  said  bond  and  surety  are  hereby 
approved. 

2.  That  this  cause  is  hereby  removed  into  the  Circuit  Court 
of  the  United  States  for  the  District  of 

3.  That  this  court  do  proceed  no  further  in  the  cause,  and 
that  all  proceedings  in  this  court  therein  be,  and  the  same  are 
hereby,  stayed. 

•See  page  351  of  this  Volume,         '  Mix  «.  Andes  Ins.  Co.,  74  JV.  T., 
paragraph  37.  53 ;  s.  c„  ZQAm.  B.,  26a,  rev'g  ^Mwa,i 
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4.  That  this  removal  shall  not  operate  of  itself  to  dissolve 
the  injunction  heretofore  issued  in  this  cause,  but  the  same 
shall  remain  in  force  until  dissolved  by  this  court,  or  by  the 
said  Circuit  Court.' 

Enter :  [signature  of  Judge  h/  initials  of  na/me  and 
j  official  tdtle.'] 


Form  No.  427. 
Writ  of  error  to  review  refusal  by  the  State  court  to  remove.' 

United  States  op  America,  ss.  : 

The  President  of  the  tFnited  States  of  America,  to  the  Justices 
of  the   Supreme   Court  of  the  State  of  New  York,  in 
«■     the  Judicial  Department,  greeting  : 

Because,  in  the  record  and  proceedings,  as  also  in  the  ren- 
dition of  the  judgment,  of  the  plea  which  is  in  the  said  Supreme 
.Court  before  you  or  some  of  you,  on  a  remittitur  from  the 
Court  of  Appeals  of  the  State  of  New  Tork,  being  the  highest 
court  of  said  State  in  which  a  decision  in  the  suit  could  be  had, 
remitting  to  you,  or  some  of  you,  the  final  decree  or  judgment 
of  said  court  to  be  enforced  in  the  suit  between  A.  B.,  plaintiff, 
and  Y.  Z.,  defendant,  where  [a  right,  privilege,  and  immunity 
was  specially  set  up  and  claimed  by  the  said  Y.  Z.,  under  the 
constitution,  statutes,  and  authority  of  the  United  States,  and 
the  decision  was  against  the  right,  privilege,  and  immunity 
specially  set  up  and  claimed  under  such  constitution,  statute, 
and  authority]  a  manifest  error  liath .  happened,  to  the  great 
damage  of  the  said  Y.  Z.,  as  is  said  and  as  appears  by  its  com- 
plaint :  We  being  willing  that  such  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice  done  to 
the  parties  aforesaid  in  this  behalf,  do  command  you,  if  judg- 
ment be  therein  given,  that  then,  under  your  seal,  distinctly 
and  openly,  you  send  the  record  and  proceedings  aforesaid, 

•  Under  such  a  clause  as  this  it  is  serving  the  rights  of  the  defendants 

held  that  in  case  the  clause  is  remand-  as  to  whom  the  action  was  discontin- 

ed  to  the  State  court,  defendant  would  ued,   on   an   undertaking   given  by 

be  liable  for  a  violation  in  the  interim,  plaintiff  on  obtaining  an  injunction. 

Liddle  v.  Thatcher,  13  Boif.  Pr.,  294.  1881,  Benedict  v.  Dixson,  47  &uper. 

Where  the    action   in  the    State  Ot.(J.  &  B.),Z19. 
court  is  discontinued  as  to  certain  de-         ^  From  the  case  of  Steamship  Co, 

fendants,  and  is  thereafter  removed  aw  ®.  Tugman,  106  TJ.  8.,  118:  rev'g  76 

to  the  remaining  defendants  only,  the  N.  T.,  207.  By  the  Act  of  1887,  appeal 

State   court   retains    jurisdiction   to  or  writ  of  error  from  a  remand  by  the 

modify  such  order  by  a  proviaion  re-  Circuit  Court  cannot  be  allowed. 
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with  all  things  concerning  the  same,  to  the  justices  of  the 
Supreme  Court  of  the  TTnited  States,  at  the  Capitol,  in  the  city 
of  Washmgton,  together  with  this  writ,  so  that  you  have  the 
same  at  the  said  place  before  the  justices  aforesaid,  on  the 
second  Monday  of  October  next,  that  the  record  and  proceed- 
ings aforesaid  being  inspected,  the  said  justices  of  the  Supreme 
Court  may  cause  further  to  be  done  therein  to  correct  that 
error,  what  of  right,  and  according  to  the  law  and  custom  of 
the  United  States  ought  to  be  done. 

"Witness,  the  Honorable  Morrison  E.  "Waite,  Chief  Justice 
of  the  Supreme  Court  of  the  United  States,  the 
day  of  ,  in  the  year  of  our  Lord  ,  and  of 

Independence  of  the  [Jnited  States,  the 
iSeal.']  \_Signature.] 

Clerk  of  the  Circuit  Court  of  the  United 
States  for  the        Dist/r%Gt  of 
Allowed  by — 

[Signature  of  Chief  Judge  of  the  Court  of  Appeals  of 
the  State  of  New  York — or  a  Justice  of  the  Supreme 
Court.] 


Form  No.  428. 
Certiorari  to  remove  papers. 

The  President  of  the  United  States  of  America  to  the  [Judge 
of  the]  Court  of  [naming  it  in  full]. 

Whereas,  it  hath  been  represented  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  ,  that  a  certain 

suit  was  commenced  in  the  court  of  [name  of  State  court 

whfull\  wherein  ,  a  citizen  of  the  State  of  ,  was 

plaintiff,  and  ,  a  citizen  of  the  State  of  ,  was 

defendant,  and  that  the  said  duly  filed  in  the  said  State 

court  his  petition  for  the  removal  of  said  cause  into  the  said 
circuit  court  of  the  United  States,  and  filed  with  said  petition 
the  [affidavit  and]  bond,  with  surety  required  by  the  laws  of 
the  United  States ;  and  that  the  clerk  of  the  said  State  court 
above-named  has  refused  to  the  said  petitioner  a  copy  of  the 
record  [am.d  other  papers,  if  any]  therein,  though  bis  legal  fees 
therefor  were  tendered  by  the  said  petitioner ; 

You,  therefore,  are  hereby  commanded  forthwith  to  certify, 
or  cause  to  be  certified,  to  the  said  Circuit  Court  of  the  United 
States  for  the  District  of  ,  a  full,  true,  and 

complete  copy  of  the  record,  and  all  papers  and  proceed- 
ings in  the  said  cause,  plainly  and  distinctly,  and  in  as  full  and 
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ample  a  manner  as  tlie  same  now  remain  before  you,  together 
with  this  writ,  so  that  the  said  Circuit  Court  may  be  able  to 
proceed  thereon,  and  do  what  shall  appear  to  them  of  right 
ought  to  be  done.     Herein  fail  not. 

Witness,  the  Honorable  Morrison  R.  Waite,  Chief  Justice 
of  the  Supreme  Court,  and  the  seal  of  the  said  Circuit 
Court  hereto  affixed  this  day  of  ,  18     . 

[Seal.']  [Signature  of], 

Clerk  of  said  Circuit  Court. 


Form  No.  429. 

Petition  for  order  directing  marsbal  to  take  property  £tom  the  pos- 
session of  officer  of  the  State  court. ' 

United  States  Circuit  Court,  District  of 

[Title  of  cause.] 

To  the  Circuit  Court  of  the  United  States  for  the  cir- 

cuit, and  district  of 

Tour  petitioner  shows : 

I.  That  he  is  the  in  the  above  entitled  action.     That 
said  action  was  commenced  in  the  court  of  , 
county,  State  of            [or  otherwise  sjpeoifyvng  the  court]. 

II.  That  under  the  laws  of  the  United  States  your  petition- 
er was  and  is  entitled  to  remove  said  action  from  said  State 

'This  and  the  following  two  Forms  "True,  the  State  covirt  has  the 

are  from  Priedman  t>.  Israel,  36  Fed.  power,  whatever  may  he  the  decision 

i?«p.,  801.  where  it  is  conceded  that  of  this  court,  physically  to  go  on  now 

the  Circuit  Court  has  no  power  to  issue  and  try  the  case;  but  its  judicial  pow- 

an  injunction,  prohibition,  or  process  er  to  continue  its  possession  of  the  res, 

for  contempt  to  stay  the  State  court  through  the  hands  of  its  sheriff,  is  at 

from  proceeding  with  the  cause.  an  end,  and  his  possession  is  not  the 

But  the  court  say:  "  The  life  of  a  possession  of  the  law."     Friedman  v. 

judgment  lies  in  the  power  of  the  Israel  (above). . 

court  to  execute  it,  and  it  is  essential  See,  also,  Kern  ®.  Huidekoper,  103 
to  competent  jurisdiction  that  the  CT.  ,8,  485, 490,  where  it  was  held  that 
property  in  an  attachment  suit,  wheth-  a  replevin  action,  wherein  the  sheriff 
er  in  the  State  or  Federal  courts,  of  a  State  court  is  the  defendant,  is 
should  be  in  the  legal  custody  of  the  removable  notwithstanding  the  ob- 
court,  otherwise  a  judgment  affecting  jection  that  the  sheriff  being  in  pos- 
the  res  in  the  case  would  be  an  idle  session  of  the  property,  the  sub- 
formality.  *  »  *  The  power  of  the  ject-matter  of  the  controversy,  the 
Circuit  Court  to  try  the  case,  after  it  Federal  court  is  without  legal  author- 
is  properly  removed,  carries  with  it  ity  or  power,  by  writs,  process,  or  or- 
the  authority  to  issue  such  orders  as  ders,  to  wrest  its  possession  from  him. 
are  necessary  to  make  its  jurisdiction  When  the  removal  is  accomplished, 
effectual  for  enforcing  the  supremacy  the  State  court  is  left  without  any 
of  the  constitution  and  laws  of  the  case,  authority,  or  process  by  which 
United  States."  it  can  retain  possession  of  the  res. 
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court  to  the  Circuit  Court  of  the  United  States  for  the  circuit 
and  district  above  mentioned. 

III.  That  in  due  time  he  presented  to  said  State  court  a 
proper  petition  for  removal,  sustained  by  affidavit,  and  also 
bond  with  security,  conditioned  as  required  by  the  laws  of  the 
United  States. 

ly.  That  the  said  State  court  refused  to  receive  said  bond, 
and  disallowed  the  petition  for  removal. 

Y.  That  thereupon  your  petitioner  obtained  from  the  clerk 
of  said  State  court  duly  certified  transcripts  of  the  record  of 
said  action,  and  has  filed  the  same  with  the  clerk  of  this  court, 
and  said  action  is  now  on  the  docket  of  this  court. 

VI.  That  when  said  petition  for  removal  was  filed,  and  said 
bond  was  tendered  in  said  State  court,  the  jurisdiction  of  this 
court  attached,  and  the  jurisdiction  of  said  State  court  ceased. 

YII.  That  as  appears  from  the  transcript  so  as  aforesaid 
filed  in  this  court  in  said  action,  an  attachment  had  issued  to  the 
sheriff  of  _  county,  under  which  the  sheriff  of  said  county 
[naming  him]  attached  and  took  into  his  possession,  and  now 
holds,  certain  property,  as  shown  by  the  return  on  said  writ  of 
attachment. 

VIII.  That  by  effect  of  the  removal  of  said  action,  and  by 
operation  of  law,  the  property  so  attached  passed  from  the 
jurisdiction  of  said  State  court  to  the  jurisdiction  of  this  court, 
and  that  the  marshal  of  this  District  of  should 

take   possession  of  and  hold  said  property,  so  as  aforesaid 
attached,  subject  to  the  further  order  of  this  court. 

Wheeefoee,  your  petitioner  prays  for  an  order  directing 
said  marshal  to  take  possession  of  said  property  so  attached, 
and  to  hold  the  same,  subject  to  the  further  order  of  this 
court,  and  for  such  other  and  further  relief  in  the  premises  as 
may  be  just. 

[Date.]  [Signature.] 

[Signature  and  address  of]. 

Attorney  for  petitioner. 

[Verification  as  in  Form  B'o.  416.] 

Form  No.  430. 

Order  directing  marshal  to  take  property  from  the  possession  of 
ofBcer  of  the  State  court. 

United  States  Circuit  Court,  District  of 

[Title  of  cause]. 

The  marshal  of  said  District  of         is  hereby  author- 
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ized  and  directed  to  proceed  to  ,  and  to  demand  and  take 

possession  of  any  and  all  property  attached,  and  now  held  by 
the  sheriflE  of  county,  under  a  writ  of  attachment  issued 

in  abore  entitled  action  by  the  [naming  court  or  judge  that 
issued  warranf],  said  property  to  be  by  said  marshal  safely 
held  until  the  further  order  of  this  court. 

This  done  and  signed  in  open  court. 

[Date.]  [Signature  of  judge.] 


Form  No.  431. 

Order  denying  motion  to  remand  to  State  court,  and  to  vacate  order 
directing  marshal  to  take  property  from  possession  of  officer  of 
State  court. 

United  States  Circuit  Court,  District  of 

[Title  of  eause.] 

This  cause  came  on  to  be  heard  on  the  motion  of  plaintiff 
[or,  defendant]  to  remand  the  same  to  the  State  court,  and  to 
rescind  the  order  herein  issued  on  ,  18     ,  directing  the 

marshal  to  demand  and  take  into  his  possession  property 
attached  in  this  case,  and  bring  the  same  into  this  court,  and 
was  argued  by  counsel;  whereupon,  and  upon  consideration 
thereof,  it  is  ordered  that  the  motion  to  remand  this  cause  to 
the  State  court  be  overruled,  and  that  the  motion  to  rescind 
the  order  directing  the  marshal  to  demand  and  take  into  his 
possession  property  attached  in  this  case,  and  bring  the  same 
into  this  ourt,  be  also  overruled,  and  that  said  order  be  main- 
tained. 

[Signature  of  presiding  judge.] 


Form  No.  432. 
Order  remanding  cause. 

[Caption  and  title  and  recitals  as  in  other  cases,  adding 
statement  of  ground  of  remand,  for  instance  thus:]  and  it 
appearing  by  inspection  of  the  record  that  the  defendants  are 
not  both  citizens  of  another  State  than  the  plaintiff,  and  that 
said  Y.  Z.  is  a  citizen  of  the  State  of  ;  [or  thus,  the 

petition  for  the  removal  of  this  case  from  the  State  court  of 
,  to  this  court  failing  to  aver  that  the  parties  were  citizens 
of  different  States  at  the  commencement  of  this  suit,  and  it 
further  appearing  from  the  admission  of  said  parties  that  both 
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plaintiff  and  defendant  were  citizens  of  at  the  time  said 

suit  was  commenced,  the  court  is  of  opinion,  and  adjudges, 
that  it  is  without  jurisdiction.]  Now,  therefore,  it  is  ORDEiiED 
that  the  cause  be  remanded  to  the  Court  [name  in  full] 

from  which  it  came,  and  that  the  plaintiff  have  and  recover  of 
the  defendant  his  costs  incurred  in  this  court,  and  have  execu- 
tion therefor. 


VI.    LAND    GRANT    CASES. 

These  cases  are  regulated  by  section  3  of  the  Act  of  1875, 
as  amended  by  the  Act  of  1887.  The  amendment  consists 
simply  in  increasing  the  limit  to  $2,000,  exclusive  of  interest, 
as  well  as  of  costs. 

These  cases  are  too  rare  to  justify  occupying  space  with 
forms. 


VII.    CrVIL    RIGHTS    CASES. 

1.  Civil  rights  cases. 
Form. 

(433."*  Petition  for  removal  of  cause  against  person  denied  civil  rights,  from 
a  State  to  a  United  States  court. 

1.  Civil  rights  cases.] — Prosecutions,  civil  or  criminal,  may 
be  removed  before  triaP  by  a  defendant  who  is  denied  his 
equal  civil  rights,  and  prosecutions,  civil  or  criminal,  against  an 
officer  for  conduct'  under  the  Civil  Rights  Acts,  may  be 
removed  under  U.  S.  R.  S.,  §  641. 

'  See  page  773  of  this  Volume,  paragraph  5. 

^  See  page  763  of  this  Volume,  note;  and  p.  811,  n.  3. 

The  existence  of  a  State  statute  excluding  citizens  of  African  descent  from 
a  grand  or  petit  jury,  held  not  to  furnish  ground  for  removal  under  g  641, 
where  the  highest  court  of  the  State  had  pronounced  the  statute  unconstitu- 
tional. After  that  decision  it  could  not  properly  be  said  in  advance  of  a  trial 
that  the  defendant  in  a  criminal  prosecution  vi^as  denied  or  could  not  enforce 
in  the  judicial  tribunals  of  that_ State  the  rights  secured  to  him  by  any  law 
providing  for  the  equal  civil  rights  of  citizens  of  the  United  States,  or  of 
all  persons  within  their  jurisdiction.     Bush  v.  Kentucky,  107  U.  8.,  110,  116. 

The  remedy  of  removal  given  by  §  641  does  not  apply  to  all  cases  in  which 
equal  protection  of  the  laws  may  be  denied  to  a  defendant.  The  Fourteenth 
Amendment  to  the  Federal  Constitution  is  broader  than  V.  S.  B.  8.,  §  641, 
which  does  not  embrace  a  case  in  which  a  right  maybe  denied  by  ^MtZj'aaZ  ac- 
tion during  the  trial,  or  by  discrimination  against  him  in  the  sentence,  or  in 
the  mode  of  executing  the  sentence.    The  denial  or  inability  to  enforce  in  the 
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Fonn  No.  433. 

Petition  for  removal  of  cause  against  person  denied  civil  rights,  &om 
a  State  to  a  United  States  court.  ^ 

[Title  of  State  court  and  of  cause.] 

To  the  court  [gwingi  name  in  full]. 

The  petition  of  Y.  Z.  shows  : 

I.  That  he  is  the  defendant  in  the  above  entitled  [here  state 
nature  and  condition  of  the  litigation  in  the  State  court]. 

II.  That  your  petitioner  is  a  citizen  of  the  United  States 
and  of  the  State  of  [state  grounds  of  removal,  for  in- 
stance, thus] ,  of  African  race  and  descent,  and  black  in  color ; 

judicial  tribunals  of  a  State  rights  secured  to  a  defendant  by  any  law  provid- 
ing for  the  equal  civil  rights  of  peisons  citizens  of  the  United  States,  of  which 
§  641  speaks,  is  primarily,  if  not  exclusively,  a  denial  of  such  rights  or  an  in- 
ability to  enforce  them,  resulting  frcmi  the  constitution  or  laws  of  the  State, 
rather  than  a  denial  first  made  manifest  at  the  trial  of  the  case.  In  other 
words,  the  statute  has  reference  to  a  legislative  denial  or  an  inability  resulting 
from  it.    Virginia  v.  Rives,  100  U.  8.,  313,  319. 

So  the  refusal  of  the  court  and  of  the  counsel  for  the  prosecution  to  allow 
a  modification  of  the  venire,  by  which  one-third  of  the  jury,  or  a  portion  of 
it,  should  be  composed  of  persons  of  the  colored  race  (to  which  the  petitioner 
belonged),  held  an  insufficient  ground  for  removal.  A  mixed  jury  in  a  partic- 
ular case  is  not  essential  to  the  equal  protection  of  the  laws,  and  the  right  to 
it  is  not  given  by  any  law  of  Virginia  (where  the  question  arose),  or  by  any 
Federal  statute.    Virginia  ».  Rives,  100  U.  8.,  313,  333. 


•  The  existence  of  a  State  statute  five  the  provision  that  restricted  the 
that  by  its  reference  to  the  constitu-  right  of  suffrage  to  the  white  race, 
tional  qualifications  of  voters  appar-  and  thenceforward  the  statute  that 
ently  restricted  the  selection  of  jurors  prescribed  the  qualifications  of  jurors 
to  white  male  citizens,  held  not  suiB-  was  itself  enlarged  in  its  operation,  so 
cient  to  authorize  the  removal  of  an  as  to  embrace  all  who  by  the  State 
indictment  on  the  ground  that  Af  ri-  Constitution,  as  modified  by  the  su- 
can  citizens  were  excluded  from  act-  preme  law  of  the  land,  were  qualified 
ing  as  jurors,  it  appearing  that  since  to  vote  at  a  general  election.  Neal  v. 
the  adoption  of  the  Fifteenth  Amend-  Delaware,  103  U.  8.,  370,  387. 
ment  to  the  Federal  Constitution,  nei-  Allegations  in  the  petition  to  the 
ther  the  legislative,  executive,  nor  ju-  effect  that  the  grand  jury  by  which 
dicial  authorities  of  the  State  had  in  the  petitioners  were  indicted,  as  well 
any  mode  recognized  as  an  existing  as  the  jury  summoned  to  try  them, 
part  of  its  Constitution  that  provision  were  composed  wholly  of  the  white 
which  discriminated  against  African  race,  and  that  the  colored  race  (to 
citizens  in  the  matter  of  suffrage,  but  which  the  petitioner  belonged)  had 
that  on  the  contrary,  there  had  been  au  never  been  allowed  to  serve  as  jurors 
adjudication  of  the  highest  court  of  in  the  county  in  any  case  in  which  a 
the  State,  to  the  effect  that  the  State  colored  man  was  interested.  ^Minsuf- 
Constitution  had  been  modified  by  the  ficient  to  show  ground  for  removal. 
Fifteenth  Amendment.  SeW,  that  the  The  facts  might  have  been  as  stated' 
adoption  of  the  Fifteenth  Amendment  and  yet  both  grand  and  petit  jury  may- 
had  the  effect  to  remove  from  the  have  been  impartially  selected.  Vir- 
State  Constitution,  or  render  inopera-  ginia  v.  fiives,  JLOO  U.  8,  813,  333. 
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that  by  virtue  of  the  laws  of  said  State  of  ,  no  colored 

man  is  eligible  to  be  a  member  of  the  grand  jury,  or  to  serve 
on  a  petit  jury  in  the  State  ;  *  that  white  men  are  so  eligible, 
and  that  by  reason  of  your  petitioner  being  a  colored  man,  and 
having  been  a  slave,  he  has  reason  to  believe,  and  does  believe, 
that  he  cannot  have  the  full  and  equal  benefit  of  all  laws  and 
proceedings  in  said  State  of  ,  for  the  security  of  his 

person,  as  is  enjoyed  by  white  citizens  ;  that  he  has  less  chance 
of  enforcing  in  the  courts  of  the  State  his  rights  on  the  prose-  ' 
cution,  as  a  citizen  of  the  United  States,;  that  the  probabilities 
of  a  denial  of  them  to  him  as  such  citizen  on  any  trial  that  may 
take  place  on  the  indictment  in  the  courts  of  the  State  are 
much  more  enhanced  than  if  he  were  a  white  man ;  ^ 

Wheeefoeb,  your  petitioner  prays  that  the  said  [indictment] 
and  its  prosecution  be  removed  into  the  Circuit  Court  of  the 
United  States  for  the  District  of  ,  for  trial  in  the 

next  ensuing  term  of  said  court  ^  [if  the  defendant  is  in  actual 
custody  on  process  issued  hy  the  State  court,  may  add,  and  that 
a  writ  of  haheas  corpus  cum  causa  issue*]. 

[Date,  signature,  and  address,  c&c,  as  on.p.  792.] 

[  Yerification  as-in  Form,  No.  416.] 

•  Where  a  subordinate  officer  of  the  munity,  whether  created  by  the  Fed- 
State,  in  violation  of  State  law,  under-  eral  Constitution,  or  only  guaranteed 
takes  to  deprive  an  accused  party  of  a  by  it,  even  without  any  express  delega- 
right  which  the  statute  laws  accords  to  tion  of  power;  may  be  protected  by 
him,  the  accused  party  is  not  denied  Congress,  and  that  consequently  the 
or  unable  to  enforce  his  rights  in  the  provisions  of  §641  for  the  removal 
judicial  tribunals  of  the  State  within  from  a  State  into  a  Federal  court  of 
the  meaning  of  the  statute,  and  hence  the  case  of  one  whose  rights  as  guar- 
is  not  entitled  to  removal  on  that  anteed  by  the  Fourteenth  Amendment 
ground.  Virginia  ».  Rives,  100  IT.  8.,  and  U.  S.  B.  8.,%  1977,  are  denied  by 
313,  321  (where  it  was  alleged  that  the  State  court,  are  constitutional, 
the  officer  intrusted  with  the  selec-  ^  Upon  the  filing  in  the  State  court 
tion  of  persons  for  •  the  jury,  con-  before  trial,  of  a  duly  verified  petition 
fined  his  selection  to  white  persons,  that  exhibits  sufficient  ground  for  the 
and  refused  to  select  any  person  of  the  removal  of  a  prosecution,  the  cause  is 
colored  race).  thus  in  legal  effect  removed,  and  all 

^  Right  of  removal  sustained  on  subsequent  proceedings  in  the  State 

substantially   these  allegations  ?n    a  court  are  coram  non  judiee,  and  abso- 

criminal  case,  in  Strauder  ».  West  Vir-  lutely  void.    Virginia  «.  Rives,  100 

ginia,  100  U.  8.,  303,  310,  which  also  U.  8..  313,  316. 
sustained  the  constitutionality  of  the  ■•  According  to  provision  in  IT.  8. 

statute,  holding  that  a  right  or  im-  B.  8.,  §  643. 
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VIII.-  U.  S.  OPFIOEES,  AND  EEVENUE  AND   ELECTIVE  FRAN- 
CHISE CASES. 

1.  Revenue  and  registration  laws.  in  action  against  officer  act- 

2.  The  practice.  ing  under  revenue  law. 

(435.)  Certificate  of  counsel  to  accom- 
P  pany  petition  for  removal  of 

suit  or  prosecution  against 
(434.)  Petition  to  remove  cause  from  officer,  from  State  to  United 

State  to  United  States  court,  States  court. 

1.  Sevenue  and  registration  laws.'\ — Civil  and  criminal 
prosecutions  against  revenue  officers  and  their  subordinates,  and 
those  claiming  rights  or  holding  title  under  the  Kevenue  Laws, 
or  against  officers  or  other  persons,  for  acts  done  or  authority 
claimed  under  the  provisions  of  the  U.  S.  Revised  Statutes  as 
to  the  Elective  Franchise,  are  removable  before  trial  ^  in  the 
cases  provided  for  by  §  643  of  the  Revised  Statutes.^ 

Postal  officers  are  provided  for  by  §  3991  of  the  same  statutes. 

2.  The  practice.] — In  the  cases  of  this  class  the  application 
is  not  made  to  the  State  court,  but  directly  to  the  United  States 
court.  The  petition  is  to  be  presented  with  the  certificate  of 
counsel  to  the  Circuit  Court,  if  in  session,  but  if  not,  to  be 
£led  with  the  clerk. 


FORMS. 

Form  No.  434. 

Petition  to  remove  cause  from  State  to  United  States  Court,  in  action 
against  officer  acting  under  Revenue  La-w.^ 

United  States  of  Ameeica, 
District  of  ,  Circuit. 

In  the  Matter  of  the  Application  of 
C.  D.  for  the  removal  from  the 
Court  of  County, 

State   of  ,   to   the   Circuit 

Court  of  the  United  States  for  the 
District  of  ,  of  the  suit  now 

pending  between  A.  B.  and  said 
CD. 


See  page  772  of  this  Volume,  paragraph  5. 
Venable  v.  Richards,  105  U.  8.,  636. 


3  U.  S.  Ii.8.,%  643— providing  for  removal  of  suit,  &c..  against  "  any  of- 
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_  To  the  Circuit  Court  of  the  United  States  for  the 
District  of 

Your  petitioner  [name  of  petitioner],  shows: 

I.  That  on  the  day  of  ,  18  ,  an  action  was 
commenced  in  the  court  [giving  title  in  full]  by  [nam- 
ing j>laintif  or  pladntifs],  the  object  of  which  action  was 
[specifying  it,  as  for  instance  thus:  to  recover  from  your 
petitioner  certain  sums  which  it  is  alleged  that  he  as  a  deputy 
collector  of  internal  revenue  illegally  exacted  and  collected  as 
taxes  upon  snufi  manufactured  by  the  plaintiffs],  which  action 
is  still  pending  against  your  petitioner  in  said  court. 

II.  That  such  tax  was  exacted  and  collected  in  accordance 
with  the  rate  established  by  law. 

III.  That  at  the  time  when  such  tax  was  exacted  and 
collected,  your  petitioner  was  [and  still  is]  an  officer  of  the 
United  States,  to  wit,  a  deputy  collector  of  internal  revenue, 
and  such  tax  was  exacted  and  collected  by  him  under  the 
authority  of  the  Internal  Eevenue  Laws  of  the  United  States, 
and  by  right  of  his  office,  to  wit,  as  deputy  collector  of  internal 
revenue. 

Wheeefoee,  your  petitioner  prays  that  said  cause  may  be 
removed  from  said  [name  of  State  court]  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  ,  for  trial, 

and  that  a  certiorari  issue  \or,  if  the  proceeding  was  commenced 
hy  capias,  or  hy  any  similar  form,  of  proceeding-  hy  which  a 
personal  arrest  is  ordered,  that  a  writ  of  habeas  corpus  cum 
causa  issue  ^]  pursuant  to  the  laws  of  the  United  States. 
[Date,  signature,  and  address,  c&c,  as  on  p.  762.] 

[  Yerification  as  in  Form  JVo.  416.] 

fleer  appointed  under  or  aeting  by  au-  signee,  to  whom  it  was  alleged  that 

thority  of  any  revenue  law,  or  any  the  collector's  deputy  had  delivered 

person  acting  under  or  by  authority  of  dutiable  goods,  without  giving  the 

sucli  oificer  " — applies  to  marshals  of  carrier  the  notice  required  by  law, 

the  United  States,  their  deputies  and  Jield  removable,  notwithstanding  the 

assistants,  when  engaged  in  enforcing  objection  that  it  was  not  the  official 

a  revenue  law  of  the  United  States,  duty  of  the  collector  to  collect  the 

Though  such  a  marshal  or  deputy  carrier's  money.   The  act  alleged  was, 

marshal  is  not  an  offlcer  appointed  if  done  by  the  collector's  deputy,  done 

under  a  revenue  law,  yet  when  en-  by  him  under  color  of  office.    Rail  • 

gaged  officially  in  lawful  attempts  to  road  Company  «.  McClung,  119  U.  8., 

enforce  a  revenue  law  by  the  arrest  of  454. 

persons  accused  of  offenses  against  it,  The  right  to  removal  is  not  taken 

he  is  an  officer  acting  under  the  au-  away  because  the  officer  says  in  his 

thority  of  that  law.    Davis  «.  South  defense  that  the  act  charged  was  not 

Carolina,  107  U.  S.,  59%,  600.  in  fact  done.    The  thing  to  be  tried  is 

An  action  by  a  carrier  against  a  whether  it  was  done.    Id. 
collector  of  customs  for  money  re-  '  Under   TT.  8.  B.  8.,%  643— pro- 

ceived  as  carrier  charges  from  the  con-  viding  for  the  removal  of  suits  or 
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Form  No.  435. 

Certificate  of  counsel  to  accompany  petition  for  removal  of  suit  or 
prosecution  against  officer,  from  State  to  United  States  court. 

United  States  of  Ameeica, 
District  of  .  Circuit. 


In  the   Matter  of  the  Petition  of 
Y.  Z.  for  the  removal  of  a  suit 
by  A.  B.  against  Y.  Z.,  from  the 
Court  of  to  the  U.  S. 

Circuit  Court  for  the  above  Dis- 
trict. 


I  hereby  certify  that  I  am  an  attorney  [and  counselor]  at  law 
of  [the  Supreme  Court  of  the  State  of  ]  ;  that  I  am 

counsel  herein  for  the  above-named  petitioner  Y.  Z.,  and,  as 
such  counsel,  have  examined  the  proceedings  against  him 
mentioned  in  his  petition  hereto  annexed,  and  carefully 
inquired  into  all  the  matters  set  forth  therein,  and  I  believe  all 
the  matters  therein  set  forth  to  be  true. 

[Date.']  [Signature  and  office  address  of],  , 

Counsel  for  Petitioner. 


criminal  prosecutions  against  officers, 
&c.,  appointed  or  acting  under  the 
revenue  laws^taking  of  a  prisoner 
Into  custody  under  the  writ  of  Tiabeas 
corpus  cum  coMsa  issued  upon  the  pe- 
tition, operates  to  vest  completely  the 
jurisdiction  of  the  Federal  court  over 
his  person  and  the  indictment  against 


him,  so  that  the  right  to  proceed  upon 
the  bail  bond  given  in  the  State  court 
is  transferred  with  the  cause,  and  there 
is  thereafter  no  breach  of  the  bond  in 
not  appearing  in  the  State  court.  The 
recognizance  is  an  incident,  and  fol- 
lows the  principal  case.  Davis  v. 
South  Carolina,  107  U.  3.,  597,  601. 
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ARTICLE   Y. 

Enjoinin-g   Pkoseoution. 

1.  Action  in  equity  for  injunction.  4.  — answer  or  plea. 

n2.  Limited  liability  of  ship-owners.  5.  — continuing  State  court  action. 

3.  —  injunction. 

1.  Action  in  equity  for  injunction.^ — A  court  of  equity 
may  entertain  a  suit  to  enjoin  the  prosecution  of  an  action  at 
law/  whether  in  another  court  or  upon  the  law  side  of  the  same 
court;  ^  even  to  enjoin  the  prosecution  of  an  equity  suit,  which 
is  being  elsewhere  litigated  in  a  court  or  with  parties  rendering 
it  impracticable  for  the  resisting  defendant  to  obtain  full  jus- 
tice.^ 

In  neither  classes  of  cases  is  relief  thus  afforded,  except  on 
the  ground  that,  full  and  complete  justice  cannot  be  obtained 
in  the  original  action/  or  that  by  reason  of  a  multiplicity  of 
such  actions  unreasonable  and  expensive  litigation  is  prosecut- 
ed;^ but  the  United  States  gourts  cannot  enjoin  proceedings 
in  the  State  courts/  unless  it  be  done  either  in  aid  of  an  assignee 
in  bankruptcy '  or  under  the  carriers'  limited  liability  act/  or 
where  a  receiver  appointed  in  the  United  States  court  is  sued, 
and  the  injunction  is  necessary  on  that  account,'  or  where  the 
State  court  proceedings  are  not  independent  suits  there,  but 
brought  to  defeat  the  results  of  suits  in  the  Federal  courts.^" 

■  See  the  principle  well  stated  in  High  on  Injunctions,  3ded.,  §45,  page  37. 

2  Ely  ».  Elliott,  15  Gliicago  L.  N.,  66;  s.  c,  14  Beporter,  513. 

3  Erie  E.  R.  Co.  «.  Ramsey,  45  N.  Y.,  637;  Travis  a  Myers,  67  JST.  Y.,  543; 
Moffett  V.  Tuthill,  4  Hun,  75.  Compare,  for  cases  where  such  relief  was  de- 
nied, Farmers  Loan  &  Trust  Co.  v.  McHenry,  9  Abb.  J!/'.  C,  235;  Beekman 
V.  Fletcher,  48  Mich.,  156;  s.  c,  13  Northwestern  Sep.,  37. 

«  Grant  v.  Moore,  88  if.  C,  77;  Drexel  v.  Berney,  16  Fed.  Sep.,  533;  Bost- 
wick®.  Covell,  34  id.,  402;  Sweeny®.  Williams,  36  N.  J.  Eq.,  637;  Ely  v. 
Crane,  37  id.,  157. 

^Eldridge  v.  Hill,  3  Johns.  Gh.,  381;  "Woods  «.  Monroe,  IT  Mich.,  238; 
Guess  -B.  Stone  Mount.,  &c.,  R.  R.,  67  Oa..  316. 

«  U.  S.  R  8.,%  730;  Dial  ii.  Reynolds,  96  U.  S.,  340;  Haines  v.  Carpenter, 
91  id.,  354;  Chapin  v.  James,  11  iJ.  J.,  86. 

'  Sargent »,  Helton,  115  U.  8.,  348. 

8  Pages  815,  816,  of  this  Volume. 

9  Act  of  March  3, 1887,  §  3. 

■»  Deitzsch  v.  Huidekoper,  103  U.  S.,  494;  French  «.  Hay,  22WaU.,  350. 
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An  action  brought  to  enjoin  adverse  litigation  does  not 
however,  save,  perhaps,  in  very  exceptional  cases,  turn  on  any 
question  of  jurisdiction,  nor  oust  the  jurisdiction  of  the  court, 
proceedings  in  which  are  enjoined,  but  usually  rests  upon  a 
recognition  of  that  jurisdiction,  and  the  injunction  is  not 
directed  to  the  court  or  judge,  but  only  to  the  party. 

6.  Limited  lidbility  of  ship-owners} — An  owner  ^  of  a  vessel  ^ 
engaged  in  inter-State  or  foreign  commerce,*  claims  on  whom 


'  For  the  history  of  the  maritime  law  and  the  statutes  on  this  subject,  see 
33  All).  L.  J.,  165, 185;  17  id.,  286. 

As  to  charterers,  see  TI.  S.  B.S.,%  4386. 

^  As  to  who  is  such  owner  or  charterer,  see  Rice  v.  Ontario  S.  8.  Co.,  56 
Barb.,  384. 

Carrier,  who  is  neither  owner  nor  charterer,  not  protected.  Hill  Mfg.  Co. 
«.  Boston,  &c.,  R.  R.  Co.,  104  Ma^s.,  137.    Compare  109  U.  S.,  578. 

Carrier  by  a  through  land  and  water  route  is  protected  as  to  vessels  owned  ' 
oy  him.     Headrick  v.  Virginia,  &c.,  R.  R.  Co.,  48  Oeo.,  545. 

'  Including  foreign  vessels.  National  Steam  Nav.  Co.  v.  Dyer,  118  U.  8., 
507;  In  re  Leonard,  14  Fed.  Rep.,  53. 

"  The  Scotland,"  105  U.  8.,  34  (except  when  a  collision  occurs  between 
two  vessels  of  the  same  foreign  nation,T)r,  perhaps,  of  two  foreign  nations 
having  the  same  maritime  law). 

^  But  not  including  canal  boats,  barges,  or  lighters,  or  vessels  engaged  in 
inland  or  river  navigation.     U.  8.  R.  8.,%  4389. 

As  to  coasting  trade  and  lakes,  see  Chisholm  v.  Northern  Transportation 
Co.,  61  Barl).,  363. 

Carrier  by  water  within  a  State,  as  part  of  a  route  of  inter-State  commerce, 
protected.     Lord  ■».  Goodall,  &c..  Steams.  Co.,  4  8awy.,  392. 

Long  Island  Sound  is  not  inland  water  within  the  exception.  Wallace  v. 
Providence  &  Stonington  Steamship  Co.,  14  Fed.  Rep.,  56.  s.  p..  Petition  of 
Long  Isl.,  &c..  Trans.  Co.,  5  id.,  599. 

The  constitutional  efficacy  of  the  act,  in  its  application  to  domestic  vessels, 
&c.,  held  to  be  confined  to  inter-State  commerce. 

In  re  Petition  of  Vessel  Owners'  Towing  Co.,  36  Fed.  Rep.,  169. 

As  to  what  vessels  are  within  the  act,  see  further  the  following  cases: 

Baird  v.  Daly,  4  Lans.,  436  (owner  of  tug  towing  a  boat  from  the  New 
York  to  the  Canadian  shore  of  the  St.  Lawrence  entitled  to  benefit  of  the  act). 
Reversed  on  other  grounds,  51  N.  T.,  336. 

The  War  Eagle,  6  Bias.,  364  (steamer  used  in  Upper  Mississippi  not  within 
provisions  of  the  act). 

The  Mamie,  5  Fed.  Rep.,  813  (owner  of  steam  pleasure  yacht  not  entitled 
to  benefit  of  act,  although  at  the  time  of  the  loss  she  was  chartered  to  a  third 
person  for  hire. 

In  re  Petition  of  Vessel  Owners'  Towing  Co.,  36  Fed.  Rep.,  169  (tug  en- 
gaged in  towing  into  the  waters  and  ports  of  other  States  vessels  engaged  in 
inter-State  commerce,  entitled). 

Moore  v.  Am.  Transp.  Co.,  24  How.  {U.  8.),1;  Chisholm  ».  Nor.  Transp 
Co.,  61  Bar!).,  363  (vessels  on  the  great  lakes  entitled  to  benefit  of  act). 

Lord  V.  Steamship  Co.,  103  U.  8. .  541  (vessel  navigating  high  seas,  between 
ports  of  the  same  State,  is  within  provisions  of  the  act). 
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are  made  or  apprehended^  by  reason  of  alleged  liability  as 
owner,'  "for  any  embezzlement,  loss,  or  destruction  by  any 
person,  of  any  property,  goods,  or  merchandise  shipped  or  put 
on  board  of  such  vessel,  or  for  any  loss,  damage,  or  injury 
by  collision,  or  for  any  act,  matter,  or  thing,  loss,  damage,  or 
forfeiture  done,  occasioned,  or  incurred  without  the  privity  or 
knowledge  of  such  owner  or  owners," '  may  commence  an 
action  *  in  the  United  States  District  Court,  in  order  to  de- 
termine the  question  whether  the  ship  or  its  owners  are 
liable  at  all,'  and,  if  liable,  whether  the  owners  are  entitled 
to  a  limitation  of  liability  under  the  statute  known  as  the  Act 
of  1851.^ 

3.  —  injunction.] — The  District  Court  has  power  to  issue 
an  injunction  against  those  who  are  prosecuting  an  action  in  a 
State  court  to  recover  against  a  ship-owner  who  has  brought 

'  The  owner  may  file  his  libel  for  the  purpose  without  waiting  till  he  is  sued. 

"  As  to  remedy  by  action  against  master,  officers,  and  seamen,  notwith- 
standing they  may  be  part  owners,  see  U.  S.  B.  3.,§  4387. 

3  U.  S.  B.  8.,  §  4283  (revising  §  3  of  the  Limited  Liability  Act  of  1851, 
Mar.  3;  9  Stat.  atL.,  635). 

As  to  what  losses  are  included,  see  22  Alb.  L.  J.,  188. 

In  re  Petition  of  Vessel  Owners'  Towing  Co.,  26  Fed.  Rep.,  169  (tow-boat 
injuring  abutment  of  bridge).  ^ 

National  Steam  Navig.  Co.  v.  Dyer,  118  U.  S.,  507;  collision  on  high 
seas). 

Headrick  v  Virginia,  &c.,  R.  R.  Co.,  48  Geo.,  545  (Are). 

Knowlton  v.  Providence,  &c.,  S.  S.  Co.,  53  M.  Y.,  76  (cargo  burned  after 
arrival  in  port). 

In  re  Goodrich  Transp.  Co.,  26  Fed.  Hep.,  713  (covers  damage  done  by 
vessel  to  buildings  on  shore— setting  them  on  Are). 

In  re  Petition  East  River  Ferry  Co.,  26  Fed.  Sep.,  766  (horses  and  trucks, 
in  charge  of  owner  on  board  ferryboat,  not  merchandise  within  meaning  of 
§  4282;  and  East  River  not  within  the  exception  provided  for  by  §  4389). 

The  Amsterdam,  33  Fed.  Bep.,  113  (claims  for  damages  for  personal  inju- 
ries arising  out  of  the  stranding  of  a  vessel,  within  the  provisions  of  the  act). 
Same  point.    In  re  City  of  Columbus,  33  Fed.  Rep.,  460. 

The  Alpena,  8  Fed.  Rep.,  380  (owner's  liability  can  only  be  limited  as  to 
such  loss  or  damage  as  occurs  on  the  last  voyage  preceding  the  filing  of  the 
petition,  or  on  the  voyage  on  which  the  vessel  is  lost). 

Norwich  Co.  v.  Wright,  13  Wall.,  104  (collisions  as  well  as  injuries  to 
cargo). 

*  Leave  is  not  necessary.     Thomassen  «.  "Whitwell,  9  Ben.,  458. 

'  As  to  exemption  from  loss  by  fire,  see  U.  8.  B.  S.,%  4382. 

«  Providence  &  N.  Y.  S.  S.  Co.  ■».  Hill  Mfg.  Co.,  109  IT.  8,  578,  595;  The 
Benefactor,  103  U.  8,  339. 
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tlie  proper  action  in  the  United  States  District  Court  for  a 
limitation  of  liability.'' 

4.  —  answer  or  plea.} — If  the  owner  of  the  vessel  takes  the 
proper  steps,  by  transfer  of  his  interest  in  ship  and  freight,  or 
by  paying  into  court  its  value,  or  securing  the  same  by  stipu- 
lation, and  placing  it  under  the  control  of  the  court  for  the 
benefit  of  the  claimants,  he  may,  by  plea  or  suggestion  in  the 
State  court,  set  up  these  proceedings  in  abatement  of  the  State 
court  suit ;  and  any  further  proceeding  in  the  latter  will  there- 
after be  erroneous,  and  ground  of  reversal  on  error  to  the 
Supreme  Court  of  the  United  States.^ 

When  the  plea  or  suggestion  in  the  State  court  only  shows 
that  proceedings  for  limited  liability  are  pending  and  undeter- 
mined in  the  District  Court,  probably  a  stay  of  proceedings  is 
all  that  the  defendants  could  require;  but  when. they  set  up 
and  produce  the  final  decree  of  that  court,  forever  debarring 
the  plaintiff  from  prosecuting  any  claim  for  damages,  they  are 
entitled  either  to  a  verdict  and  judgment  in  their  favor,  or  to 
a  dismissal  of  the  proceedings.^ 

1  In  re  Long  Island,  &c.,  Trans.  Co.,  5  Fed.  Sep.,  639  (The  Seawahnaka). 
One  of  the  points  made  by  the  claimants  was  that  the  District  Court  had  no  pow- 
er to  issue  the  restraining  order  in  view  of  Revised  Statutes,  §  730 :  "  The  writ 
of  injunction  shall  not  be  grented  by  any  court  of  the  United  States  to  stay  pro- 
ceedings in  any  court  of  a  State,  except  where  such  injunction  may  he  author- 
ized hy  any  law  relating  to  proceedings  in  bankruptcy."  This  quotation,  .so  far 
as  it  depended  on  the  original  statute  of  1793,  was  settled  in  favor  of  the  right 
to  restrain  in  the  case  of  Matter  of  Providence,  &c'. ,  Steamship  Co.,  6  Ben.,  181. 
]3ut  how  far  the  introduction  of  the  exception  as  to  bankruptcy,  in  §  730,  has 
afEected  this  power  has  never  come  before  the  court.  Judge  Choate  held  that, 
notwithstanding  this  change,  the  District  Court  still  has  power  to  restrain  the 
proceedings  in  the  State  court,  because  such  power  is  to  be  implied  from  the 
words  in  §  4285 :  ' '  After  such  transfer  all  claims  and  proceedings  against 
the  owner  shall  cease."  And  he  further  thought  that  the  restraining  order 
should  proceed  from  the  court  in  which  was  vested  the  exclusive  jurisdiction, 
denying  motion  to  vacate  restraining  order. 

The  Amsterdam,  33  Fed.  Sep.,  113.  Claimants  moved  to  dissolve  the  in- 
junction on  the  ground  that  there  was  no  authority  for  it.  Denied.  Rule 
54  expressly  provides  for  it.    City  of  Columbus,  33  Fed.  Sep.,  460. 

'  Providence  &  New  York  Steamship  Co.  v.  Hill  Manufacturing  Co.,  109 
U.  &,  578,  600. 

'j£Z.,C01.  Here  the  amended  answer  to  the  action  in  the  State  court  in 
Massachusetts  set  up  a  final  decree  of  the  United  States  District  Court  for  the 
southern  district  of  New  York,  by  which  it  was  decreed  that  the  plaintiff 
herein  be  forever  debarred,  &c.  Notwithstanding  this  the  court  allowed  the 
trial  to  proceed.    Judgment  reversed  for  this  and  other  reasons. 
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5.  —  continuing  State  court  action.] — The  action  in  the 
State  court  may  be  allowed  to  continue  if  design,  neglect,  or 
privity,  or  knowledge  is  alleged  in  sueh  manner  as  to  show  a 
case  within  the  exceptions  of  the  statute.^  But  plaintifE  pro- 
ceeds at  the  risk  of  wholly  failing  in  the  action  if  he  should  fail 
to  bring  his  case  within  one  of  the  exceptions.^ 

'  Checkley  v.  Prov.,  &c.,  S.  S.  Co.,  60  Sow.  Pr.,  510.  As  to  those  exceptions, 
see  Providence,  &c.,  Co.  «.  The  Hill  Manuf.  Co.,  109  TT.  S.,  578;  Caldwell  v. 
New  Jersey  Steamboat  Co.,  47  if.  T.,  382;  Swarthout  «.  New  Jersey  Steam- 
boat Co.,  48  iV".  T.,  209  ;  Curran  b.  Cheeseman,  1  Ginc.  (Ohio.),  52;  Chisholm 
■B.  Northern  Trans.  Co.,  61  Barb.  {N.  T.),  363;  Grey  v.  Mobile  Trade  Co.,  55 
Ala.,  387;  Haegi  v.  Providence,  &c.,  Steamship  Co.,  54  How.  Pr.  (N.  T.),  145. 
As  to  holding  the  owners  bound  by  knowledge  of  officers  and  servants,  see 
Hill  Manuf.  Co.  v.  Providence,  &c.,  Steamship  Co.,  113  Mass.,  495,  rev'd  in 
109  U.  8.,  578;  Lord  v.  Goodall,  &c..  Steamship  Co.,  4  Sawyer,  293. 

«  Checkley  v.  Prov.,  &c.,  S.  S.  Co.  {ahove\  Denying  motion  for  stay  pend- 
ing proceedings  in  District  Court,  without  prejudice  to  a  renewal  thereof,  if 
the  plaintifE  should  fail  to  sustain  the  complaint  upon  one  or  more  of  the  ex- 
ceptions made  by  the  Act  of  1851. 
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AKTICLE   VI. 
Peohibition. 

1.  Power  of  the  court.  4.  In  what  cases  issued. 

2.  Function  of  the  writ.  5.  The  practice. 

3.  Grounds. 

1.  Power  of  the  cov/rt.'] — Prohibition  is  not  a  proceeding 
in  an  action,  but  a  special  proceeding  commenced  by  State 
writ,  and  is  noticed  here  as  sometimes  a  necessary  last  resort 
to  prevent  the  prosecution  of  an  action  in  a  court  having  no 
jurisdiction.  The  power  to  issue  it  is  inherent  at  common  law 
in  the  highest  court  of  general  original  jurisdiction,  it  being  a 
part  of  the  function  of  that  court  to  restrain  inferior  tribunals 
of  the  same  State  from  usurping  jurisdiction. 

2.  Function  of  the  wrif] — The  writ  does  not,  like  an  in- 
junction, operate  merely  on  the  party,'  but  upon  the  inferior 
tribunal  itself,  and  aims  to  oust  it  of  its  asserted  jurisdiction. 

3.  Grounds.] — It  may  issue  to  any  inferior  tribunal  (and  by 
W.  T.  Code  Cw.  Pro.,  §  2093,  &c.,  to  the  Special  Term  of  the 
Supreme  Court  itself),  but  only  on  the  ground  that  the  tribunal 
is  not  a  properly  constituted  court,  or  has  not  jurisdiction  of 
the  subject-matter,*  or,  having  jurisdiction,  is  exercising  or  about 
to  assert  a  distinct  power  of  a  judicial  nature  not  within  its  ju- 
risdiction.^ 

4.  In  what  cases  issued.} — It  is  an  extraordinary  remedy, 
to  be  issued  only  in  cases  of  extreme  necessity,  and  not  for 
grievances  which  may  be  redressed  by  ordinary  proceedings  at 

'  Compare  pages  434  and  813  of  this  Volume. 

2  Including  a  controversy  between  parties  exempt  by  law  or  treaty  from 
the  jurisdiction  of  the  tribunal  in  question.  People  ex  rel.  Schumacher  v. 
Marine  Court,  6  Eun,  214. 

3  Quimbo  Appo  v.  People,  20  JV.  T.,  531;  People  ex  rel.  Mayor,  &c.,  v. 
Nichols,  79  JV.  T.,  582;  reVg  18  Eun,  530. 

People  ex  rel.  Oakley  «.  Petty,  32  Eun,  443  (holding  also  that  the  suffi- 
ciency of  the  service  of  papers  was  not  the  subject  of  review  by  this  writ,  but 
it  does  not  appear  by  the  case  that  these  were  papers  in  the  nature  of  process 
relied  on  to  give  jurisdiction  of  the  person. 
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law  or  in  equity,  or  by  appeal,  and  is  not  demandable  of  right, 
but  rests  in  sound  judicial  discretion  to  be  granted  or  withheld 
according  to  the  circumstances  of  each  particular  case.^ 

5.  The  proGtice.] — The  practice  is  generally  regulated  so 
much  in  detail  by  statute,  that  the  practitioner  should  refer  to 
the  statutes  of  his  own  State  in  connection  with  the  forms. 


FORMS. 

(436.)  AfSdavit  to  obtain  alternative  (438.)  Alternative   writ  of  prohibi- 

writ  of  prohibition.  tion. 

(437.)  Order  that  alternative  writ  of  (439.)  Allowance  indorsed. 

prohibition  issue.  (440.)  Note  of  issue. 


Form  No.  436. 

Affidavit  to  obtain,  at  General  Term,  alternative  writ  of  prohibition 
to  Special  Term.  ^ 

Suprenae  Court  of  New  York. 
[  Yenue.\ 

E.  L.,  being  duly  sworn,  says : 

I.  {Here  state  foots  showing  action  hrought  a/nd  prosecuted 
m  a  court  Juming  no  jurisdiction.] 

II.  [ J/ay  state  sources  of  information,  as  follows ;]  That 
the  foregoing  allegations  as  to  matters  of  record  are  made  by 
deponent  on  information  and  belief  derived  from  the  examina- 
tion by  his  said  counsel  of  such  of  the  papers  in  said  proceed- 
ings as  he  has  been  able  to  obtain  in  the  brief  time  since  said 
order  was  served,  to  which  leave  to  refer  at  length  is  hereby 
asked  [and  annex  and  refer  to  the  order  complained  of,  and 
<my  other  papers  desired  to  iring  before  the  Supreme  Court]. 

'  People  ex  rel.  «.  Westbrook,  89  N.  Y.,  152,  and  cas.  cit. ;  Thomson  v. 
Tracy,  60  N.T.,Z1;  State  ex  rel.  Berryhill  ».  Gory  {Minn.,  1886),  38  North- 
western Bep.,  317  (holding  that  if  the  cause  of  action  is  within  the  jurisdiction, 
prohibition  will  not  issue  to  forbid  entertaining  a  defense  not  within  the 
jurisdiction,  but  the  remedy  is  appeal,  &c.). 


'  Sworn  allegations  essential  ex-    face  of  the  record.    State  'o.  HudnaU 
cept  as  to  matters  appearing  on  the    3  JT.  cfc  Mc.  {Bo.  Car.),  419. 
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III.  That  said  order  of  the  Special  Term  and  said  proceed- 
ings have  been  had,  and  are  taken  without  authority  of  law 
and  without  jurisdiction,  and  are  and  will  be  oppressive  to  said 
relator,  and  that  adequate  relief  can  only  be  had  by  writ  of 
prohibition  restraining  said  court  [and  receiver]  from  further 
proceeding  in  such  action  [or,  under  said  order  in  said  proceed- 
ing]. 

TV.  Deponent  further  says  that  no  general  term  of  this 
court  in  the  adjoining  department  is  or  has  been  since 

commencement  of  said  action  [or,  the  application  for  said  order] 
in  session,  and  that  the  next  session  of  such  General  Term  is 
appointed  to  be  held  in  ,  on  day,  inst. 

Y.  That  no  previous  or  other  application  has  been  made 
for  a  writ  of  prohibition  thereon  to  any  judge  or  court  [except, 
die}]. 

[Jurat.]  [Signature.] 


Form  No.  437. 
Order  that  alternative  writ  of  prohibition  issne. 


At  a  General  Term  [d;c.    8eej>.  283], 


The  People  of  the  State  of  New 
York,  on  the  Kelation  of  R.  L., 

against 

[Name  and  official  title  of  judge, 
c&c,  for  instance  as  follows :] 
J.  K.,  Justice  of  the  Supreme 
Court,  and  any  Judge  or  Justice 
holding  or  to  hold  a  Special 
Term  of  such  Court  in  and  for 
the  Judicial  District;  and 

to  said  Special  Term  of  the  Su- 
preme Court,  and  [here  add 
name  of  plaint^  or  other  jper- 
son  engaged  in  the  proceeding 
objected  to]. 


On  reading  and  filing  the  aflBdavit  of  R.  L.,  verified  the 
day  of  ,18     [and  the  order  of  the  Court 


'  See  page  148,  paragraph  84,  and  page  202  of  this  Volume. 
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thereto  annexed,  dated  the  day  of  >  18    ,  and  the 

notice  indorsed  thereon],  and  on  motion  of  A.  A.,  attorney  for 
the  above  named  relator : 

Oedebbd,  that  an  alternative  writ  of  prohibition  issue  out 
of  and  under  the  seal  of  this  court,  directed  to  the  above-named 
defendants,  commanding  them  and  each  of  them  to  desist  and 
refrain  from  any  further  proceedings  by  or  under  the  said 
[order]  made  on  or  about  the  day  of  ,  1 8    ,  or  any 

subsequent  order  in  pursuance  or  enforcement  thereof]  until 
the  further  directions  of  this  court  thereon,  at  a  general  term, 
and  directing  them  to  show  cause  before  this  court,  at  a  general 
term  thereof,  to  be  held  in  and  for  the  Judicial  Depart- 

ment, at  the  court  house,  in  the  city  of  ,  in  the  county 

of  ,  on  the  day  of  ,  18     ,  at  the  opening 

of  the  court  on  that  day,  why  they  should  not  be  absolutely 
restrained  from  any  further  proceedings  by  or  under  said  order, 
or  [in  the  matter  of  the  probate  of  the  last  will  and  testament 
of  J.  H.,  deceased]. 

Enter :  {^dgnature  of  presiding  judge  hy  iniUals  of  name 

and  title.'] 


Form  No.  438. 
Alternative  writ  of  prohibition. 

The  People  of  the  State  of  New  York,  on  the  relation  of 
E.  L.,  to  Hon.  J.  K.,  Justice  of  the  Supreme  Court, 
and  to  any  Judge  holding  or  to  hold  a  Special  Terra 
of  the  Supreme  Court,  in  and  for  the  Judicial 

District,  and  to  said  Special  Term,  and  to  [J.  W.  H., 
as  alleged  Receiver  of  the  personal  estate,  property ^, 
and  equitable  interest  and  things  in  action  of  J.  I^ 
deceased,  and  to  the  said  J.  W.  H.],  greeting:  -«^^'' 

Whereas,  the  said  R.  L.,  lately  in  our  Supreme  Court,  at  a 
general  term  thereof,  held  at  the  court  house,  in  the  city  of 
,  on  the  day  of  ,  18    ,  gave  the  same  court 

to  understand  and  be  informed  that  on  or  about  the  _  day 

of  18     ,  the  said  Special  Term  made  an  order,  entitled 

« In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
of  J.  A.,  Deceased,"  which,  by  its  terms,  purports  to  appoint 
said  J.  W.  H.  receiver  of  all  the  interests,  dividends,  or  other 
income,  personal  estate,  property,  and  equitable  interests  and 
things  in  action  of  J.  H.,  deceased,  as  appears  by  the  aftdavit  o± 
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H.  "W.  H.,  treasurer,  and  of  said  E.  L.,  verified  the  day 

of  , 18    . 

And  whereas,  it  further  appears  by  said  affidavit  that  you, 
the  Hon.  J.  K.,  justice  aforesaid,  and  the  said  Special  Term, 
and  the  said  J.  W.  H.,  alleged  receiver  as  aforesaid,  and  the 
said  J.  "W".  H.,  well  knowing  the  premises,  yet  contriving,  as  it 
is  said,  the  said  E.  L.  unjustly  to  aggrieve  and  oppress,  are 
proceeding  under  the  said  order  of  said  Special  Term,  and  are 
proceeding  to  take  possession  of,  exercise  control  over,  and 
interfere  with  said  property  of  said  J.  A.,  deceased.  And  that 
said  order  of  the  Special  Term  and  said  proceedings  have  been 
had,  and  are  taken  without  authority  of  law  and  without  juris- 
diction, and  are  and  will  be  oppressive  to  said  E.  L.,  and 
that  adequate  relief  can  only  be  had  by  writ  of  prohibition 
restraining  you  and  each  of  you  from  further  proceeding  imder 
said  order  and  in  said  proceeding,  which  relief  and  writ  the 
said  E.  L.  asks  of  us. 

We,  therefore,  do  command  you,  the  said  Hon.  J.  K.,  jus- 
tice aforesaid,  and  the  Special  Term  of  the  Supreme  Court,  held 
in  and  for  the  Judicial  District,  and  any  judge  holding  or 

to  hold  the  same  [and  you,  the  said  J.  W.  H.,  alleged  receiver 
as  aforesaid,  and  you,  the  said  J.  W.  H.,  individually],  to  desist 
and  refrain  from  any  further  proceedings  by  or  under  the  said 
order  of  said  Special  Term,  made  on  or  about  the  day  of 

,18  ,  or  any  subsequent  order  in  pursuance  or  enforce- 
ment thereof,  until  the  further  directions  of  this  court,  at  a 
general  term  thereon,  and  that  you  show  cause  before  our  said 
court,  at  a  general  term  thereof,  to  be  held  at  the  court  house, 
in  the  city  of  ,  in  the  county  of  ,  on  the  day 

of  ,  18     ,  at  the  opening  of  the  court  on  that  day,  why 

you  should  not  be  absolutely  restrained  from  any  further  pro- 
ceedings by  or  under  said  order,  or  in  the  matter  of  the  probate 
of  the  last  will  and  testament  of  J.  H,,  deceased.  And  have 
you  then  there  this  writ. 

Witness,  Hon.  [Tiame  of  jpresiding  judge\,  presiding  justice 
of  our  said  court,  at  a-  general  term  thereof,  held  at 
the  court  house,  in  the  city  of  ,  on  the         day 

of  ,  18     . 

{^Signature  and  office  address  of]. 
Attorney  for  Eelator. 

By  the  Court, 
\Signa1m,re  of], 

Clerk. 
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Form  No.  439. 

Allowance  indorsed.* 

The  within  writ  is  allowed  this  day  of  18 

on  the  application  of  E.  L.      , 

[Signature  of  presidvng  judge  ly  name  and  title.] 


Form  No.  440. 
Note  of  issue. 

Supreme  Court. 
\_Title  of  cause  as  in  Form  No.  437.] 
Alternative  writ  of  prohibition 

Allowed  ,  18     . 

Served  ,18     . 

Returnable  ,  18     . 

A.  A.,  attorney  for  relator. 
Clerk  of  county. 

Please  file  the  foregoing  note  of  issue,  and  place  on  calen- 
dar of  General  Tenn  for  Second  Department  for  day, 
,  18 
{Signature  and  office  address  of\ 
Attorney  for  Eelator. 

'  See  page  56  of  this  Volume. 


CHAPTER    VI. 


GuABDiAN  Ad  Litem  foe  a  Defendant. 


1.  Jurisdiction. 

2.  Prior  right  of  the  infant. 

3.  The  practice  on  plaintiff's  part. 

4.  —  on  the  infant's  part. 
6.  Eecital  in  judgment. 

6.  Proceedings  without  appointnaent. 
1.  Coming  of  age  pending  the  proceed- 
ings. 
8.  Amending. 

I.  Application  by  oe  on  Behalf  of  thb 
Infant  or  Person  of  UNSotiND 
Mind. 


Forms. 
(441.) 

(442.) 
(443.) 
(444.) 

(445.) 
(446.) 


Petition  hy  infant  defendant,  or 
by  general  guardian,  rela- 
tive,  or  friend. 

Consent  of  proposed  guardian 
ad  litem. 

Affidavit  of  proposed  guardian 
ad  litem  to  his  competency. 

Notice  to  the  guardian  where 
the  application  is  by  relative 
or  friend. 

Order  appointing  guardian  ad 
litem  for  infant  defendant. 

Petition  of  relative  of  defend- 
ant of  unsound  mind  for  ap- 
pointment of  guardian  ad 
litem; 


II.  Application  bt  Plaintiff  for  Ap- 
pointment OF  a  Guardian  ad  litem 
FOR  A  Defendant. 

(447.)  Petition  by  or   on  behalf  of 


plaintiff,  for  appointment  of 
a  guardian  ad  litem  for  an 
infant  defendant. 

(448.)  Another  Form: — for  appoint- 
ment of  guardian  ad  litem  for 
infant  defendant  resident 
and  absent. 

(449.)  Order  appointing  guardian  ad 
litem  for  defendant,  unless 
the  defendant  applies  within 
a  limited  time. 

(450.)  AflBdavit  of  service  of  order  ap- 
pointing guardian  ad  litem 
nisi;  and  of  default, 

(451.)  Order  absolute. 

III.    Proceedings    Subsequent   to  Ap- 
pointment. 

(462.)  Bond  of  guardian  ad  litem  for 
infant  party,  on  receiving 
fund. 

(463.)  AflBdavit  to  obtain  confirma- 
tion of  service  on  infant,  and 
appointment  of  guardian  ad 
litem,  nunc  pro  tun^. 

(464.)  Order  confirming  service  on 
infant,  and  appointment  of 
guardian  ad  litem,,  nunc  pro 
tunc. 

(456.)  Order  that  irregular  judgment 
against  infant  stand  con- 
firmed. 

(456.)  Resignation  of  guardian  ad  li- 
tem. 


1.  Jurisdiction.] — Jurisdiction  of  the  person  of  an  infant 
or  lunatic  defendant  depends  on  service  of  process,  not  on  ap- 
pointment of  guardian.  When  it  appears  that  a  person  served 
is  an  infant  or  is  insane,  having  no  judicially  appointed  com- 
mittee, the  court  have  power,  if  there  be  no  statute  regulating 
the  subject,  to  appoint  a  guardian  ad  Utem.  But  even  where, 
[824] 
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as  in  New  York,  the  statute  forbids  an  infant  to  appear,  or 
judgment  to  be  taken  against  him  by  default,  without  appoint- 
ment of  guardian  ad  litem,  judgment  taken  without  such 
appointment  is  not  void  for  want  of  jurisdiction  if  the  infant 
was  duly  served.* 

On  the  other  hand,  if  the  infant  is  not  duly  served,  so  as  to 
acquire  jurisdiction,  appointment  of  a  guardian  does  not  cure 
the  defect,  unless  there  be  some  statute  or  rule  of  court  sanc- 
tioning such  procedure.' 

2.  Prior  right  of  the  infant.']— It  is  the  duty  of  the  court 
to  look  to  the  interests  of  infant  defendants,  and  it  is  not 
proper  to  appoint  a  guardian  ad  litem  for  a  defendant,  on  the 
application  of  the  plaintiff,  without  inquiry  into  the  infant's 
situation  and  interests,^  and  giving  the  guardian  or  nearest 
relative  disinterested  an  opportunity  to  be  heard.* 

By  the  JSTew  York  statute,'  an  infant  over  fourteen  has 
twenty  days  after  service  in  which  to  apply  on  his  own  behalf 
before  the  plaintiff  can  have  a  guardian  ad  litem  appointed  for 
him.  If  the  infant  is  under  that  age,  plaintiff  can  apply  at  the 
outset ;  but  the  practice  is  to  give  opportunity  for  the  friends 
of  the  infant  to  apply,  unless  circumstances  indicate  that  delay 
for  that  purpose  would  be  useless. 

3.  The  jpradAce  on  plaintiff^s  part.] — The  proper  course, 
therefore,  is  to  serve  the  infant  first  (save  only  in  exceptional 
cases,  where,  as  in  New  York,  in  the  case  of  a  resident  infant 
temporarily  absent  from  the  State,*  the  court  is  specially 
authorized  to  dispense  with  such  service);  then  to  wait  the 


'  Sims  t).  N.  T.  College  of  Dentistry,  35  Hun,  344;  Millard  v.  Marmon 
116  III.,  649;  s.  c,  7  NortfieasUrn  Sep.,  468;  Colt  v.  Colt,  111  U.  S.,  566. 

2  Ingersoll  v.  Mangam,  ^N.Y.,  623  (affl'g  24  Hun,  202,  and  holding  pur- 
chaser not  bound  because  infant,  for  whom  guardian  ad  litem  was  appointed, 
and  appeared  and  answered,  was  not  first  served). 

B.  P.,  N.  Y.  Life  Ins.  Co.  «.  Bangs,  103  U.  8.,  435. 

3  U.  S.  Bank  «.  Ritchie,  8  Pet.,  138  ;  Knickerbacker  «.  De  Freest,  2  Paige, 
304. 

<  Grant  v.  Van  Schoonhoven,  9  Paige,  255. 
»  N.  T.  Code  Giv.  Pro.,  §i?  471,  472. 
»  K  T.  Code  CiD.  Pro.,  §  473. 
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lapse  of  twenty  days,  unless  the  infant  is  under  fourteen  and 
no  prompt  application  is  likely  to  be  made  on  its  behalf. 

i.  —  on  the  infanfs  part.] — The  application,  when  made 
by  or  on  behalf  of  the  infant,  may  be  made  without  notice  to 
the  plaintiff,  but  immediate  notice  of  the  appointment  when 
made  should  be  given. 

5.  Mecital  in  judt/ment.'] — It  is  important  to  see,  not  only 
that  a  regular  appointment  is  made,  but  also  that  it  is  recited 
in  the  judgment  itself.^ 

6.  Proceedings  without  appointment^ — Proceedings  against 
an  infant  for  whom  no  guardian  ad  litem  has  been  appointed, 
are  not  merely  irregular,^  but  the  judgment  so  obtained,  though 
not  void  for  want  of  jurisdiction,  is  erroneous  "m  fact"  and 
may  be  relieved  against  on  motion. 

But  answering  without  objection,  and  coming  of  age  before 
judgment,  is  a  waiver  of  the  defect. 

7.  Coming  of  age  pending  the  proceedings.] — Upon  the 
infant  coming  of  age,  if  he  is  under  no  other  disability,  he  has 
a  right  to  appear  in  person  or  by  an  attorney  of  his  own  choice, 
subject,  however,  to  the  right  of  the  guardian  ad  litem  and  his 
attorney  to  protection  in  respect  to  costs  and  expenses  already 
accrued. 

8.  Amendim,g.] — The  general  power  of  the  court  to  amend® 
its  proceedings  enables  it,  in  furtherance  of  justice,  to  allow  a 
defective  consent  or  bond  *  to  be  amended,  and  to  confirm, 
mono  pro  tunc,  an  irregular  or  defective  appointment.' 

'  Colt  V.  Colt,  111  JJ.  S.,  566  (holds  that  with  such  a  recital  the  objection 
cannot  be  raised  collaterally). 

5  Peck  V.  Coler,  30  Ban,  534  (holding  that  a  motion  by  a  judgment-debtor 
to  set  aside  the  judgment  on  the  ground  that  he  was,  at  the  time  of  its  entry, 
an  infant,  and  that  no  guardian  ad  litem  had  been  appointed  for  him,  is  not 
ba.sed  upon  a  mere  irregularity,  but  upon  an  error  in  fact  which  need  not  be 
specified  in  the  notice  of  motion). 

3  Tobin  e.  Gary,  34  Hun,  431. 

*  Croghan  v.  Livingston,  17  N.  T.,  318;  s.  c,  6  Abb.  Pr.,  350;  afB'g  S5 
Barb.,  336.  As  to  the  mode  of  amending,  see  UisrDEBTAKiNOS,  pages  488, 
489  of  this  Volume. 

'  Compare  page  183  of  this  Voltmie,  note  5. 
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FORMS. 

L    APPLICATION  BY  OR  ON  BEHALF  OF   THE  INFANT  OR 
PERSON  OF  UNSOUND  MIND. 

Form  No.  441. 

Petition  by  infant  defendant,'  or  by  general  guardian,  relative,  or 

friend. 

[^Title  of  the  court  cmd  cause.'] 

To  the  Court  ^  \pr,  to  Hon.  J.  K.,  one  of  the  judges  of 

the  Court, — or,  county  judge  of  county]. 

The  petition  of  T.  Z.,  above-named  \pr  if  ly  guardicm, 
rdative,  or  friend,  of  M.  N.],  shows : 

_  I.  That  the  above  entitled  action  has  been  commenced  in 
this  court  against  your  petitioner  [or,  if  the  petition  is  ly 
gucurdian,  relative,  or  friend,  against  Y.  Z.  above-named]  by 
A.  B.,  [here  state  object  of  the  action,  and,  if  in  partition,  say] 
for  a  partition  or  sale  of  real  estate  situate  in  ,  the  value 

of  which  is,  as  your  petitioner  is  informed  and  believes,  about 
dollars,  and  said  infant's  interest  therein  is  of  the  value 
of  about  dollars. 

[If  in  the  Supreme  Court,  state  county  where  the  action  is 
triable.'] 

II.  That  your  petitioner  [or,  said  Y.  Z.]  is  an  infant,  of  the 
a^e  of  years  on  the  day  of  last,  and  resides 
with  [his  father]  at  ,  and  that  is  his  general  guard- 
ian [or,  and  that  he  has  no  general  guardian,* — or  otherwise 
state  what  guardianship  with^n  the  State  or  elsewhere  he  has]. 

III.  That  the  summons  herein  was  duly  served  *  on  your  pe- 
titioner [or,  on  said  Y.  Z.]  personally  [or,  by  publication,  which 
eervice  became  complete]  as  prescribed  by  the  Code  of  Civil 

'  If  the  infant  is  under  fourteen,  not  be  appointed  before  service  of  the 
the  petition  must  be  by  guardian,  summons  has  been  made  upon  the  in- 
relative,  or  friend.  Where  there  are  fant  personally  or  by  substituted  serv- 
severalof  different  ages,  the  guardian,  ice.  Without  such  service,  appear- 
relative,  or  friend  can  join  in  a  peti-  ance  for  the  infant  by  a  guardian 
tion  for  all  under  14.  ad  litem  does  not  give  jurisdiction. 

-  In  partition  apply  to  the  court.  IngersoU  v.  Mangam,  84  N.  Y.,  632; 

N.  T.  Code  Oiv.  Pro.,  §  1535.  Varian  n.  Stevens,  2  Buer,  635;  Al- 

3  See  Mace  v.  Scott,  17  Abh.  N.  C,  thause  «.  Radde,  3  Bosw.,  410.    Com- 

100.  pare  JT.  Y.  Code  Civ.  Pro.,  p  473,  and 

*  A  guardian  ad  litem  for  infant  Gotendorf  v.  Goldschmidt,  83  iV.  Y., 

defendant  (except  an  infant  resident  in  110;  and  Mace  ■».  Scott,  17  Abb.  N,  C, 

the  State  and  temporarily  absent)  can-  100. 
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Procedure  of  this  State,  on  the  day  of  _        , 

18  [or,  that  such  action  was  commenced  by  the  publication  of 
the  summons,  and  a  copy  of  the  summons  and  complaint  was 
received  by  said  ,  through  the  United  States  mail,  on  the 

day  of  ,  18     } 

IV.  That  no  previous  or  other  application  for  appointment 
of  guardian  ad  litem  to  appear  herein  on  behalf  of  your  peti- 
tioner [or,  said  Y.  Z.]  has  been  made,  to  the  best  of  your  peti- 
tioner's knowledge  and  belief  [except,  c&cJ']. 

V.  That  M.  N.  [your  petitioner's  uncle],  wno  resides  at  No.' 
street,  in  the  town  of  ,  in  this  State,  is  worth,  as 

your  petitioner  is  informed  and  believes,  over  dollars 

over  and  above  all  just  debts  and  liabilities,  and  is  a  competent 
and  reasonable  person  to  become  such  guardian  ad  litem,  as 
more  fully  appears  by  the  aflSdavit  of  M.  !N".  hereto  annexed 
[or  if  the  proposed  gua/rdian  ad  Utem  is  the  petitioner,  insert 
such  aUegaitions  here\ 

"Wherefoee,  your  petitioner  asks  that  M.  N.  [or,  that  he] 
may  be  appointed  such  guardian  ad  litem,  to  appear  and  defend 
said  action  on  his  behalf  [or,  on  behalf  of  said  Y.  Z.]. 

[Date.]  [Signature.] 

[Yerifieation  as  in  Form  No.  110,  p.  351.] 


Form  No.  442. 
Consent  of  proposed  guardian  ad  litem.' 

I  hereby  consent  to  become  the  guardian  ad  litem,  of  A.  B. 
in  the  above  action. 

[Date.]  [Signature.] 

[Acknowledgment,^  (be,  as  in  Form  JVo.  l,p.  13.] 

'  Alter  the  expiration  of  twenty  Utem  of  infant  defendants  in  f oreclos- 

days  from  the  service  of  summons  ure  to  acknowledge  his  consent  to  act 

the  infant  may  still  apply,  unless  fore-  as  such  guardian,  as  required  by  JT. 

stalled  by  an  application  by  the  ad-  T.  Code  Civ,  Pro.,  §  473,  is  amendable 

verse  party.    McConnell  «.  Adams,  3  under  the  general  power  of  the  court 

Sandf.,  738;  s.  c,  1  Code  M.,  If.  8.,  {id.,  §  733)  by  leave  (on  notice  to  all 

114.  parties)  to  amend  the  judgment-roll 

'  See  page  148,  paragraph  84.  after  the  sale,  by  inserting   the   ac- 

'  See  notes  on  page  585.  knowledgment  nunc  pro  tunc.     To- 

*  The  omission  of  a  guardian  ad  bin  v.  Gary,  34  Hun,  431, 
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Form  No.  443. 
Affidavit  of  proposed  guardian  ad  litem  to  his  competency.  > 

[Title  of  the  court  cmd  cause.] 
[  Venue.'] 

M.  N.,  being  duly  sworn,  says,  that  he  resides  at  No.  , 

street,  in  the  city  of  ,  and  State  of  New  York. 

That  he  is  an  attorney  and  counselor  of  this  court  [or,  general 
guardian  of  Y.  Z.,  above-named,  who  is  an  infant],  and  is  fully 
competent  to  understand  and  protect  the  rights  of  Y.  Z.,  the  in- 
fant above-named,  and  has  no  interest  adverse  to  that  of  said 
infant,  and  is  not  connected  in  business  with  the  attorney  or 
counselor  of  the  adverse  party,  or  of  any  of  them  [and  if  the 
appointment  is  for  one  of  several  defendants,  add — or  of  any 
co-defendants  having  an  interest  adverse  to  that  of  said  infant]. 
That  he  is  of  sufficient  ability  to  answer  to  the  said  infant  for 
any  damages  which  may  be  sustained  by  his  negligence  of  mis- 
conduct in  defense  of  this  suit ;  and  is  worth  over  hundred 
dollars  over  and  above  all  his  debts  and  liabilities,  and  besides 
property  exempt  by  law  from  execution,  and  that  his  property 
consists  of  [here  specify  it  sufficiently  to  afford  proof  of  above 
allegation]. 

[Jurat.]  [Signature.] 


Form    No.  444. 
Notice  to  ^ardian  where  the  application  is  by  relative  or  firiend.', 

[Title  of  ccmrt  and  cause.] 

Please  take  notice,  that  on  the  annexed  petition  and  consent 
[and  affidavits]  an  application  will  be  made  to  this  court,  at  a 
special  term  thereof,  to  be  held  [or,  to  Mr.  Justice  J.  K.']  at 
,  on  the  day  of  ,  18     ,  at  o'clock 

in  the  noon,  for  an  order  appointing  E.  F.  guardian  ad 

litem  of  A.  B.,  infant  above-named,  and  directing  him  to  appear 
and  defend  the  action  referred  to  in  said  petition. 

[Date.]  [Signature.] 

[Address],  To 


'  As  to  qualifications,  see  notes  on  State,  on  the  infant  himself,  if  four- 
page  585.  teen  and  within  the  State;  if  under 

2  Under  N.  T.  Code  Civ.  Pro.,  %  471,  fourteen,  on  the  person  with  whom  he 

if  the  application  is  made  by  relative  resides. 

or  friend,  serve  such  notice  on  the  gen-         ^  jn  partition,  the  application  must 

eral  or  testamentary  guardian  of  the  be  to  the  court.    N.  T.  Code  Civ.  Pro., 

infant;  or  if  he  has  none  within  the  §  1535. 
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Form  No.  445. 

Order  appointing  a  g^ia^dian  ad  litem  for  infant  defendant. 

At  a  Special  Term  [dic.^    See  p.  283]. 
\Title  of  cause.] 

On  reading  and  filing  the  annexed  petition  of  ,  verified 
the  day  of  ,  18    ,  for  the  appointment  of  M.  N.  as 

guardian  ad  litem  for  herein,  and  the  consent  of  said  M. 

N.,  duly  acknowledged,  and  proof  by  affidavit  of  ,  verified 
the  day  of  ,  18      ,  that  said  M.  'N.  is  a  competent 

and  responsible  person  [and  if  notice  to  the  general  gua/rdian 
was  required,  add,  and  proof  of  service  of  due  notice  of  this 
motion  on  ,  the  general  guardian  of  said  Y.  Z. — or,  and 

after  hearing  S.  T.,  of  counsel  for  ,  the  general  guardian 

of  said  Y.  Z.] :  Now,  on  motion  of  Z.  T.,  attorney  for  : 

Oedeeed,'  that  be  and  hereby  is  appointed  guardian 

ad  litem  for  the  petitioner,  and  authorized  and  directed  to 
appear  and  defend  on  his  behalf  this  action  mentioned  in  said 
petition  [in partition,  add,  on  his  giving  bond  according  to  law 
in  the  penal  sum  of  dollars]. 

[If judge's  order,  date  and  signature  of  judge,  with  initials 
of  title.  If  court  order.  Enter:  with  signature  of  judge,  hy 
tnitials  of  na/me  a/ad  title.] 

[File,  ami  serve  copy,  with  notice,  on  plaintiff's  attorney.] 
[In  partition,  hond^  qf  gua/rdiam,  ad  litem  for  infamt  de- 
fendant, as  in  Form  No.  303,  p.  589,  suhstituting  for  the 
words,  "  to.be  instituted  in  his  behalf,"  on  p.  590,  the  words, 
the  proceedings  in  an  action  heretofore  brought  against  said 
infant  [and  others]  for  [c&c.]. 

[Acknowledgment  as  in  Form  No.  1,  on  p.  13.] 
[Affidavit  of  sufficiency  and  approval  as  in  Forms  Nos. 
218,221,^.4-93,4:94]. 

'  Except  in  partition,  a  judge's  or-  A  clerk  of  the  court,  appointed 

der  is  enough.    And  even  in  partition  guardian  ad  litem  for  an  infant  de- 

a  judge's  order  is  valid  in  the  first  dis-  fendant  in  partition,  although  by  Code 

trict.    Disbrow  «.  Folger,  5  Abh.  Pr.,  Civ.  Pro.,  §  427,  required  to  act,  is  not 

53.  excused  from  giving  security.    Fisher 

'  A  peremptory  order  is  not  irreg-  ».  Lyon,  MHun,  183.    The  bond  is  to 

ular.    Concklin  v.  Hall,  3  Bcurb.  Oh.,  be  filed  vrith  the   clerk  before  the 

137;  Varian  v.  Stevens,  3  Duer,  635.  guardian  ad  litem  in  partition  enteiB 

'  For  the  rules  applicable  to  bonds  on  his  duties,    §  1536L 
generally,  see  pages  61-70  of  this  Vol- 
ume. 
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Form  No.  446. 

Petition  of  relative  of  defendant  of  unsound  mind  for  appointment  of 
guardian  ad  litem.  > 

[T-itle  of  cowrt  and  cause.] 
To  the  Court. 

The  petition  of  M.  N.  respectfully  shows : 

I.  That  an_  action  has  been  commenced  in  this  court,  be- 
tween the  parties  above-named,  by  the  issue  of  summons,  and 
the  due  service  thereof  on  the  defendant  Y.  Z.  {state  mode  of 
servtce  and  nature  of  action,  and  if  vn,  Supreme  Court,  the 
comity  of  trial}. 

II.  That  said  T.  Z.  is  a  lunatic,  and  totally  incapable  of 
putting  in  his  answer,  or  conducting  any  business  whatever  [or 
other  degree  of  incwpacity]. 

III.  That  he  is  of  full  age,  viz.,  about  years,  and  has 
no  committee,  and  that  he  resides  with  the  petitioner,  who  is 
his  father,  and  is  under  the  petitioner's  control  and  custody  \or 
otherwise,  according  to  the  f act}. 

IV.  That  your  petitioner  [or,  M.  K,  in  the  annexed  affi- 
davit mentioned]  has  no  interest  adverse  to  the  rights  of  said 
T.  Z.,  and  is  not  connected  in  business  with  the  attorney  or 
counsel  of  the  adverse  party. 

Wheeefoee,  your  petitioner  asks  that  he  [or,  said  M.  N.] 
be  appointed  the  guardian  of  said  T.  Z.,  for  the  purposes  of 
this  action,  and  for  such  other  or  further  order  as  may  be  just. 

[Date.]  [Signature.] 

[  Yerijication  and  affidamit  of  competency,  notice  if  necessary,* 
and  order,  simila/r  to  preceding  Forms.] 

'  The  Supreme  Cotirt  can,  by  an  ex  vacate  the  appointment.      Hunter  o. 

pwrte  order,  made  in  an  action,  on  the  Hatfield,  12  Hun,  381.  See,  also,  Pren- 

petition  of  a  near  relative,  appoint  for  tiss  v.  Cornell,  31  id.,  167,  affi'd  in  96 

the  pxirpose  of  such  action  a  commit-  N.  Y.,  665 ;  Faulkner  v.  M'Clure,  18 

tee  or  guardian  of  a  person  of  unsound  Johns.  ,134. 

mind,  where  such  unsoundness  of  ^  This  application  must  be  on  no- 
mind  is  shown  by  afBdavit,  and  al-  tice  to  the  plaintiff,  unless  the  lunacy 
though  no  commission  de  lunatico  in-  of  the  defendant  is  alleged  in  the  com- 
quirendo  has  issued;  and  upon  proof  plaint.  Heller  v.  Heller,  6  How.  Pr., 
that  the  limacy  does  not  exist,  may  194. 
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II.    APPLICATION  BY  PLAINTIFF  FOR  APPOINTMENT  OF  A 
GUARDIAN  AD  LITEM  FOR  A  DEFENDANT. 


Form  No.  447. 

Petition  by  or  on  behalf  of  plaintiff,  for  appointment  of  a  guardian 
ad  litem  for  an  infant  defendant. 

\_Title  of  court  and  cause.] 

To  tlie  Court  ^  [or,  to  the  Hon.  J.  K.,  one  of  the  judges 

of  the  Court]. 

The  petition  of  A.  B.  shows : 

I.  That  he  is  the  [attorney  for  the]  plaintiff  in  this  action, 
which  is  brought  for  [here  state  hriefl/y  the  ohject,for  instance 
thus  .•]  the  partition  of  lands  in  the  county  of  ,  or  a  sale 
thereof,  if  partition  cannot  be  had  [and  if  the  action  he  jparti- 
tion,  state  approximate  value  of  the  interest  of  the  imfant 
defendant  in;  question]. 

II.  That  the  defendant  T.  Z.  is  an  infant  of  years  of 
age  on  the  day  of  last,  and  that  due  service  of  the  sum- 
mons on  him,  as  prescribed  by  law,  was  made  and  completed 
on  or  before  the             day  of            last. 

III.  That  [if  he  he  over  fourteen,  say,  although  twenty 
days  have  elapsed  since  such  completed  service]  he  has  not 
applied  for  the  appointment  of  a  guardian  ad  litem  herein. 

IV.  [State  facts  as  to  residence  amd  gua/rdia/nshvp,  for 
instance  thus:]  That  said  infant  resides  [with  his  mother,  W. 
Z.,  a  widow]  at  No.  ,  street,  in  ,  and  has  not, 
to  the  best  of  the  knowledge  and  information  of  this  deponent, 
any  general  or  testamentary  guardian  in  this  State  [or  otherwise 
state  what  gua/rdianship  the  infant  has]. 

Wheeefoee,  the  plaintiff  asks  that  some  competent  or  suit- 
able person  be  appointed  guardian  ad  litem,  for  said  defendant, 
and  be  authorized  and  directed  to  appear  and  defend  the  action 
in  his  behalf,  and  for  such  other  and  further  relief  as  may  be 
just. 

[Signature.] 

[  Yerification  as  in  Form  No.  VlO,p.  351. J 
[Consent  as  in  Form  No.  442,  «.  828.     Affidavit  of  su-ffi- 
ciency  of  proposed  guardian  as  in  Forms  Nos.  298  and  443.] 

'  If  in  partition,  apply  to  the  court.     Jf.  Y.  Code  Civ.  Pro.,  §  1535. 
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Form  No.  448. 

Another  Form  :— For  appointment  of  guardian  ad  litem  for  infant 
defendant  resident  and  absent. 

\_Title  of  court  and  cause.} 
To  the  Court.! 

The  petition  of  A.  B.  shows : 

I.  That  he  is  [the  attorney  for]  the  plaintiff  in  this  action, 
■which  IS  brought  for  [here  hrlefy  state  the  objects,  &g.;  see  last 
Form],  and  that  {here  indicate  the  condition  of  the  cause,  as, 
for  instance,  thaf]  the  summons  and  complaint  have  been  per- 
sonally served  on  all  the  defendants  except  Y.  Z. 

II.  That  the  defendant  Y.  Z.  is  an  infant  of  years  of 
age,  and  resides  at  ,  in  the  county  of  ,  within  this 
State. 

III.  That,  as  your  petitioner  is  informed  and  believes,  he  is 
now  temporaril;^  absent  from  the  State.  Your  petitioner  has 
made  due  and  diligent  inquiry  [here  state  what  efforts  have  heen 
made,  and  what  information  had  as  to  residence  am,d  scjournlj, 
and  is  informed  by  said  ,  and  believes,  that  said  Y.  Z. 
left  this  State  in  last,  and  is  temporarily  sojourning  with 
Lis  uncle  W.  Z.,  at  St.  Augustine,  in  the  State  of  Florida,  and 
may  be  expected  to  return  in  May  next,  and  not  before ;  and 
that  the  post-office  address  of  said  defendant,  and  of  said  W. 
Z.,  is  St.  Augustine,  aforesaid.* 

rV.  That  when  within  this  State,  and  up  to  the  time  of 
leaving  it,  upon  said  temporary  absence,  said  defendant  Y.  Z. 
was  living  with  and  under  the  care  of  Y.  Y.,  his  mother,  a 
widow,  at  No.        ,  street,  in  ,  her  residence  afore- 

said ;  and  that  he  has  not,  to  the  best  of  the  knowledge  and  in- 
formation of  this  deponent,  any  general  or  testamentary  guard- 
ian [w  otherwise  state  what  guardianship  the  infant  has^],  and 
no  guardian  ad  litem  has  been  appointed  in  this  action. 

V.  That  no  previous  application  [c&c.    See  Form  No.  441]. 

Wheeefoek,  the  plaintiff  asks  that  the  court  make  an  order 

'  The  order  here  applied  for  is  only  '  The  affidavit  should  disclose  the 
made  by  the  court.  If.  T.  Code  Civ.  circumstances  of  the  infant  sufficiently 
Pro.,  %  473.  to  enable  the  court  to  direct  a  mode  of 

=  For  other  allegations  adapted  to    service  suited  to  give  notice, 
different  cases,  see  Forms  at  pages 
554,  &c. 

Vol.  I.— 53 
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designating  M.  N.,  or  some  other  suitable  and  competent  per- 
son, to  be  the  guardian  ad  litem  of  said  Y.  Z.,  for  the  purposes 
of  this  action,  unless  the  said  Y,  Z.,  or  some  other  person  in  his 
\pr,  her]  behalf,  procures  a  guardian  ad  Utem  for  such  purpose, 
to  be  appointed  within  days  after  service  of  a  copy  of 

such  order  upon  him  [or,  her]. 

[Date.]  [Signature.] 

[  Verification  as  in  Form  No.  170,^.  351.] 
'  [Consent  as  in  Form  No.  442,  p.  828.] 

[Affidamit  of  sufficiency  as  in  Forms  Nos.  298  and  443.] 


Form  No.  449. 

Order  appointing  gnardian  ad  litem  for  defendant,  unless  the  de- 
fendant applies  within  a  limited  time. 

At  a  Special  Term  [&g.     See  p.  283]. 
[Title  of  cause.] 

On  reading  and  filing  the  petition  of  A.  B.,  verified  the 

day  of  ,  18     ,  for  the  appointment  of  a  guardian 

ad  litem  for  the  defendant  Y.  Z. ;  and  the  afiidavit  of  C.  D., 

verified  the  day  of  ,  18     ,  and  the  consent  of  M. 

N. ;  and  «n  motion  of  A.  T.,  plaintiff's  attorney  : 

Oederbd,  that  M.  N.  be  appointed  guardian  ad  litem  of  the 
defendant  Y.  Z.,  for  the  purposes  of  this  action,  unless  he  [or, 
she],  or  some  one  in  his  [or,  her]  behalf,  procures  such  a  guard- 
ian to  be. appointed  as  prescribed  by  law,  within  days 
after  service  of  a  copy  of  this  order. 

And  it  is  further  ordered,  that  this  order  be  served  [here 
insert  directions  of  the  court,  for  instance]  by  delivering  a  copy 
to  Y.  Z.  [the  mother],  mentioned  in  said  petition,  or  if  she  be 
absent  from  her  residence  in  ,  by  leaving  a  copy  thereof 

at  her  said  residence,  with  some  person  of  proper  age,  if  upon 
reasonable  application  admittance  can  be  obtained,  and  such  a 
person  found  who  will  receive  the  same ;  and  if  admittance 
cannot  be  so  obtained,  nor  such  a  person  found,  by  afiixing  the 
same  to  the  outer  or  other  door  of  said  V.  Z.'s  residence,  and 
by  depositing  another  copy  thereof,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  her  at  her  place  of  residence,  in  the 
post-office  at  said  [the  place  where  she  resides] ;  and  that  the 
same  be  also  served  by  depositing  in  the  post-office  at  [the 
residence  of  the  pla/mbiff^s  attorney],  a  copy  properly  inclosed 
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in  a  post-paid  wrapper,  addressed  to  said  Y.  Z.,  in  the  care  of 
said  W.  Z.,  at  ,  in  county,  and  State  of 

Enter :  [signature  of  judge,  l/y  initials  of  name  am.d  title.] 


Form  No.  450. 

.  Affidavit  of  service  of  order  appointing  guardiaji  ad  litem  nisi ;  and 

of  default. 

[Title  of  court  and  cause.] 
[  Venue.] 

A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  [the  managing  clerk  in  the  office  of  A.  T.]  the 
arttomey  for  the  plaintiff  herein. 

II.  That,  on  the  day  of  j  18  ,  the  order,  of 
which  a  copy  is  annexed,  was  duly  entered  and  was  filed,  to- 
gether with  the  affidavits,  consent,  and  acknowledgment  of 
consent  therein  referred  to,  in  the  office  of  the  clerk  of 

III.  That,  on  the  day  of  ,  18  ,  a  certified  copy 
of  the  annexed  order  was  duly  served  pursuant  to  the  directions 
therein  contained,  as  appears  by  the  annexed  affidavit  of  E.  F. 
[or  set  forth  particulars  of  service  showing  compliance  in  de- 
tail.   See  Form  No.  325,  p.  62?>  of  this  Volume]. 

IV.  That  although  more  than  days  have  elapsed  since 
such  service  of  said  order,  no  application  has  been  made  by,  or 
on  behalf  of,  said  Y.  Z.  for  the  appointment  of  a  guardian  ad 
litem,  to  the  best  of  deponent's  knowledge  and  belief. 

y.  That  no  previous  application  [<&c.    See  Form  No.  441], 
[Jv/rat.]  [Signature.] 

Form  No.  451. 

Order  absolute. 

At  a  Special  Term  [c&c.     Seep.  283].     . 
[Title  of  cause.] 

On  reading  the  order  entered  herein  on  the  day  of 

,  18     ,  for  the  appointment  of  a  guardian  ad  litem 

for  the  defendant  Y.  Z.,  if  no  application  on  the  part  of  Y.  Z. 

be  made   within  days;  and  on  reading  and  filing  the 

annexed  affidavit[s]  by  A.  T.  [and  E,  F.],  verified  the  day 
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of  ,  18     ,  showing  due  service  of  said  order,  and  tliat  no 

application  on  the  part  of  defendant  Y.  Z.  for  the  appointment 
of  a  guardian  ad  litem  has  been  made  [and  on  filing  the  consent 
of  M.  N.,  duly  acknowledged] ;  and  on  motion  of  A.  T., 
plaintiff's  attorney : 

Oedeeed,  that  said  order  of  the  day  of  ?  18     , 

designating  M.  IST.  as  such  guardian,  be  made  absolute ;  and 
said  M.  N.  be,  and  hereby  is,  appointed  guardian  ad  Utem  for 
the  defendant  Y.  Z.,  for  the  purposes  of  this  action,  and  is 
authorized  to  appear  and  defend  this  action  for  him  as  such  \if 
in  partition,  add :  on  his  giving  bond  according  to  law  in  the 
penal  sum  of  dollars]. 

Enter  :    {signature  of  judge  iy  initials  of  name  and  title.'] 

{In  partition,  hand  Tyy  guardian  ad  litem,  and  at  least  one 
surely,  as  in  Form  303,  p.  oS'd,  sulstituting  for  the  words 
"  to  be  instituted  on  his  behalf,"  on  p.  590,  the  words,  "  the 
proceedings  in  an  action  heretofore  brought  against  said 
infant  [and  others]  for  "  {Ao}]. 

[Acknowledgment  as  in  Form  No.  1,  p.  13.] 

[Affida/oits  of  suffidenoy  and  approval,  as  on  pp.  493,  494.] 


ni.    PKOCEEDINGS   SUBSEQUENT    TO    APPOINTMENT. 

Form  No.  452. 
Bond  of  guardian  ad  litem  for  infant  party  on  receiving  fund.' 

Know  all  Men  by  these  Peesents,  that  we,  M,  N.  {naming 


the  guardian  ad  litem'],  of 


{residence  and  vocation].,  and  E.  F. 
[naming  surety],  of  [physician],  and  G.  H.  [merchant], 

of  [the  same  place],  are  held  and  firmly  bound  unto  {naming 
the  infant%  of  ,  in  the  penal  sum  of  dollars  {not 

less  than  twice  the  sum  or  the  value  of  the  property,  to  he 
received^],  lawful  money  of  the  United  States  of  America,  to 
be   paid  to  the  said  {name  infant],  his  {or,  her]  executors, 

»  See  notes  on  p.  589.  '  The  infant  is  to  he  the  obligee. 

"  N.  Y.  Gen.  Rules,  No.  51,  of  1884,  N.  T.  Code  Civ.  Pro..  §  475 ;  except  in 

8.ni  Code  Oiv.  Pro.,  %  4:74.    For  gen-  partition.    /(«.,§  1536. 
eral  rules  as  to  Bonds,  see  p.  61  of  this         ^  If.  T.  Code  Civ.  Pro.,  §  475. 
Volume. 
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administrators  or  assigns ;  for  which  payment,  well  and  truly 
to  be^  made,  we  bind  ourselves,  our  heirs,  executors  and 
administrators  jointly  and  severally  firmly  hereby. 

Sealed  with  our  seals.     Dated  the  day  of  ,  18    . 

Whereas,  by  an  order  of  the  Court,  entered  on  the 

day  of  ,  18     [or,  by  an  order  made  by  Hon.  J.  K., 

justice  of  the  Court,  on  the         day  of  ,  18     ],  the 

above  bounden  M.  IST.  was  appointed  to  appear  as  the  guardian 
ad  litem  of  [name  of  infant]  for  the  purposes  of  an  action 
between  [designating  the  parties  sufficiently  to  identify  tlie 
action  clearly],  which  action  was  then  pending  [or,  about  to  be 
commencedl. 

And  whereas  [here  recite  recovery  which  is  to  he  received 
hy  the  guar  diem] . 

Now,  THEEEFOEE,  the  Condition  of  this  obligation  is  such, 
that  if  the  said  M.  N.  shall  faithfully  discharge  the  trust  com- 
mitted to  him  as  such  guardian  in  respect  to  said  money  and 
property,  and  account  for  and  apply  the  same  under  the 
direction  of  the  court,  then  this  obligation  is  to  be  void; 
otherwise  to  remain  in  full  force  and  effect. 

[Signatures  and  seals.'] 
Signed,  sealed  and  delivered 

in  presence  of  , 

[Signature  of  witness]. 

[Acknowledgment  or  proof  as  in  Forms  JVos.  1  and  2, 
».  13,  14:/  affidavits  df  sufficiency  and  approval  as  in  Forms 
'^os.  218-221,  2>p.  493,' 494.     File  with  the  clerk  of  the  court.] 


Form  No.  453. 

Affidavit  to  obtain  confirmation  of  service  on  infant,  and  appointment 
of  guardian  ad  litem,  nunc  pro  tunc.  * 

[Title  of  court  and  cause.] 
[  Venue.] 

M.  N.,  being  duly  sworn,  says  that  he  is  an  attorney  and 
counselor  at  law,  of  this  court ;  that  on  the  day  of  _  , 

18       he  was  by  order  of  this  court  appointed  guardian  ad 
Uteni  of  the  above-named  Y.  Z.,  an  infant  defendant  herein, 

'  From  an  unreported  case  in  which    title  founded  on  these  proceedings  was 

sustained. 
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and  on  the  day  of  5  18     ,  [filed  his  bond,  approved 

by  one  of  the  justices  of  this  court,  as  such  guardian,  and  at 
the  same  time  he]  put  in  his  answer  as  guardian  for  said  infant, 
and  has  ever  since  appeared  in  all  the  proceedings  taken  herein, 
lias  attended  faithfully  to  his  duties  as  such  guardian,  supposing 
his  appointment  to  have  been  regular,  and  has  protected  and 
watched  over  the  interests  of  the  said  infant.  That  it  is  now 
alleged  for  the  first  time  that  the  service  of  the  summons  and 
complaint  on  said  infant  was  informal.  Deponent  fears  that 
unless  an  order  of  appointment  be  now  made,  "  nunc  pro 
tunc^''  making  and  confirming  his  present  appointment  as  such 
guardian,  the  proceedings  herein  may  be  considered  irregular. 
[Deponent  further  says,  that  all  the  allegations  in  his  aflidavit  of 
sufficiency  dated  the  day  of  >  18     ,  on  the  original 

application,  are  true  now  and  were  true  when  said  affidavit  was 
made.] 

\Jurat^  [Signature.] 

[Annex  other  papers  showing  due  service  and  supporting 

explication.'] 


Form  No.  454. 

Order  confirming:  service  on  infant,  and  re-appointing  gnardian  ad 
litem,  nnuc  pro  tunc. 

At  a  Special  Term  [c6c.    Seep.  283]. 
[TiUe  of  cause.] 

On  reading  and  filing  the  annexed  petition  of  Y.  Z.,  the 
mother  of  the  defendant,  Y.  Z.,  an  infant  of  the  age  of 
years,  who  resides  with  her  said  mother,  and  on  reading  and 
filing  the  consent  of  M.  N.,  duly  acknowledged,  and  proof  by 
affidavit  that  said  M.  N.  is  a  competent  and  responsible  person, 
and  also  the  afii  davit  of  said  M.  W.,  verified  the  day  of 

,  and  it  appearing  that  the  service  of  the  summons  and 
complaint  on  said  infant  heretofore  made  was  alleged  to  be 
insufficient  and  defective,  and  that  such  defect  has  been  now 
rectified  and  due  service  made,  and  that  no  rights  of  said  infant 
have  been  prejudiced  ; 

Oedeeed,  that  M.  N.  be  and  he  hereby  is  appointed 
guardian  ad  litem  to  appear  for  and  protect  the  rights  of  said 
ipfant  [name]  in  this  action;  and  that  this  order  be  entered  and 
filed  "  nunc  pro  tunc''''  as  of  the  day  of  ,  18     ,  the 

date  of  the  original  order  appointing  said  M.  N.  guardian  ad 
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litem  of  said  infant  Y.  Z.,  and  that  the  answer  served  and  the 
bond  filed  by  the  said  M.  N.  as  such  guardian  on  the  day 

of  ,  18     ,  be  taken  and  received  as  if  this  order  had  been 

then  made  and  entered,  and  said  answer  had  been  served  and 
said  bond  approved  and  filed  in  pursuance  of  the  order  now 
made. 

Enter :  [signature  of  judge  iy  initials  of  naine  and  title.^ 


Form  No.  455. 
Order  th.at  irregnlar  judgment  against  infant  stand  confirmed. 

At  a  Special  Term  [cfio.    See  p.  283]. 
\TiUe  of  cause.'] 

The  plaintiff  having  moved  upon  an  order  to  show  cause 
why  all  the  proceedings  herein  shonld  not  be  confirmed  and 
stand  as  to  the  infant  defendant,  T.  Z.,  after  hearing  A.  T., 
attorney  for  the  plaintiffs  in  support  of  said  motion,  and  M.  N"., 
guardian  ad  litem  for  said  infant  defendant,  having  appeared 
and  submitted  the  interests  of  said  infant  to  the  protection  of 
the  court ;  now,  on  motion  of  A.  T.,  plaintiff's  attorney, 

Oedebed,  that  all  the  proceedings  previously  had  herein  be 
and  they  hereby  are  confirmed  as  to  said  infant  defendant  T. 
Z.,  and  that  the  same  stand  in  all  respects  as  if  the  order  of 
appointment  of  said  guardian  ad  litem,  dated  the  day  of 

,  18  ,  and  filed  with  the  clerk  of  this  court,  had  been 
properly  and  regularly  made  and  entered  after  due  service  of 
the  summons  upon  said  infant  defendant. 

Enter :  [signature  of  Judge  hy  initials  of  name  amd  title.] 

Form  No.  456. 
Resignation  of  guardian  ad  litem. 

[Title  of  court  and  cause.] 

To  the  Court : 

I,  the  undersigned  M.  Y.  B.  B.,  respectfully  show  that  by 
an  order  of  this  court  I  was  appointed  guardian  ad  litem  of  the 
infant  defendants,  J.  M.  G.  and  J.  M.  G-.,  in  the  above-entitled 
action,  and  have  acted  as  such  guardian  since  said  a,ppointment. 
[Here  state  ground  of  resigning,  for  instance]  Having  removed 
from  the  city  of  ,  where  said  infants  reside,  and  which 
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said  city  and  county  is  the  place  of  trial  of  this  action,  I  hereby 
respectfully  resign  as  such  guardian,  and  ask  the  court  to 
appoint  in  my  place  and  stead  F.  S.  P.,  Esq.  of  the  city  of 
,  counselor  at  law,  or  some  other  suitable  and  proper 
person  [such  as  said  infants  may  request,  they  being  now  over 
fourteen  years  of  age].  And  I  hereby  consent  to  any  such 
appointment  and  waive  notice  of  any  application  to  the  court 
therefor. 

[Date.]         [Signature  of]  Guardian  ad  litem  for 

[A^h/  on  petition,  annexing  resignation,  and  ashing 
anointment  of  a  guardian  ad  litem  ;  see  Forms  for  original 
appointment.  Present  also  consent  of  guardian  ad  litem's 
attorney  to  the  substitution  of  an  attorney  to  he  chosen  hy  suoh 
person  as  the  court  may  anoint  guardian  ad  litem.] 


Article    I. 
II. 


CHAPTER    Vir. 

PROVISION    AGAINST    COSTS. 

Leave  to  sttb  ok  defend  as  a  poor  peebon. 
Secueitt  for  costs. 


AETIOLE  I. 

Leave  to  Sue  oe  Defend  as  a  Pooe  Peeson. 

[The  principles  relating  to  the  power  of  the  court,  and  the  practice, 
have  been  already  stated  in  connection  with  plaintifi's  application  before 
commencing  his  action  ;  p.  S69.] 


POKMS. 

(45T.)  Petition  for  leave  to  continue 
suit  as  a  poor  person  after 
suit  brought  without  leave. 

(458.)  Affidavit  in  corroboration  and 
to  obtain  exemption  from 
giving  security  for  costs 

(469.)  Order  to  show  cause  why 
plaintiflf  should  not  be  al- 
lowed to  sue  as  a  poor  per- 
son [and  a  previous  order  for 


security  for  costs  be  vacat- 
edl 

(460.)  Order  allowing  infant  to  sue  as 
a  poor  person  [and  vacating 
previous  order  to  give  secu- 
rity for  costs]. 

(461.)  Petition  for  leave  to  defend  as 
a  poor  person. 

(462.)  Affidavit  to  move  to  vacate 
leave  to  sue,  &c. 

(463.)  Order  vacating  leave  to  sue  as 
a  poor  person. 


Form  No.  457. 

Petition  for  leave  to  continue  suit  as  poor  person  after  suit  brought 

without  leave. 

[As  in  Form  No.  283,  p.  570  /  omd  if  an  order  to  show 
coMse  is  asked,  state  condition  of  the  cause  {seep.  162),  and: 
That  no  previous  application  has  been  made  [c&c.     See  p.  202]. 


Form  No.  458. 

Affidavit  in  corroboration  and  to  obtain  exemption  from  giving 
security  for  costs.' 

[Title  of  court  and  cause.] 

M.  N.,  being  duly  sworn,  says : 


^  Annex  to  petition  framed  as  in    pending, 
last  Form,  indicating  action  already    Poey,  5  ( 


Sustained  by  Erickson 
V.  Pro.  B.,  379. 

[841] 
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I.  That  he  is  the  guardian  ad  litem  for  the  above-named 
petitioner  in  this  action. 

II.  That  deponent  has  read  said  petition,  and  the  same  is 
true  to  the  knowledge  of  deponent. 

III.  That  he  has  inquired  among  his  friends,  and  made 
diligent  efforts  to  procure  security  for  costs  in  said  action,  but 
deponent  is  unable  to  obtain  the  same ;  that  deponent  is  not 
worth  one  hundred  dollars  besides  his  necessary  wearing  ap- 
parel and  furniture. 

IV.  That  the  time  within  which  the  plaintiff  is  required  to 
comply  with  an  order  of  this  court,  dated  ,18  ,  requir- 
ing security  for  costs  on  his  behalf  to  be  filed  herein,  expires 
on  day  next,  which  is  the  reason  why  an  order  to  show 
cause  is  applied  for. 

\Jv,rat?j^  [Signature.] 

Form  No.  459. 

Order  to  show  cause  why  plaintiff  shoald  not  be  allowed  to  sue  as  a 
poor  person  '  [and  a  previous  order  for  security  of  costs  be  va- 
cated]. 

[JVaTne  of]   Court  [or  if  court  order],  At  a  Special  Term  [cfec. 

/Seej}.  283]. 
[Title  of  cause.] 

On  the  annexed  petition  of  the  plaintiff,  verified  , 

18      [and  affidavit  of  M.  IST.,  verified  ,  18      J,  let  the 

defendant  show  cause  before  this  court,  at  a  special  term  to  be 
held  [at  chambers]  at  the  court  house,  in  the  city  of  ,  on 

the  day  of  inst.,  at  o'clock  in  the  fore- 

noon, why  an  order  should  not  be  made  allowing  the  plaintiff 
to  prosecute  this  action  as  a  poor  person  [and  vacating  the  order 
made  herein  on  the  day  of  inst.,  requiring  him 

to  give  security  for  costs],  and  for  such  other  and  further  relief 
in  the  premises  as  may  be  proper. 

Service  of  a  copy  of  this  order  on  defendant's  attorneys  on 
the  day  of  ,  18     ,  shall  be  sufficient. 

[Date.]  [Signature  amd  initials  of  title  of  judge.] 

[Or  if  a  court  order]  Enter:  [signature  of  judge  hy  initials 
of  name  and  title.] 

But  exemption  from  costs  already  brought,  it  must  he  on  notice  to  the 

incurred  in  the  same  cause  will  not  adverse  party  if   he  has    appeared, 

be  ordered.    Lyons  «.  Murat,  4  Abb.  Thomas  t>.  "Wilson,  6  Hill,  257;  Os- 

N.  C,  13.  trander  «.  Harper,  14  How.  Pr.,  16; 

'  If  application  is  made  after  suit  Isnard  v.  Cazeaux,  1  Paige,  39. 
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Form  No.  460. 

Order  allowing  infant  to  sue  as  a  poor  person,  and  vacating  previoos 
order  to  give  security  for  costs. 

[As  in  Form  No.  '2,?i5to  the*,  adding  at  the  end]  (2)  That  the 
order  made  and  entered  herein  on  ,  18     ,  requiring  plaint- 

iff to  give  security  under  §§  3268  and  3272  of  the  Code  of  Civil 
Procedure,  be  and  the  same  hereby  is  vacated. 

[May  insert  any  further  jprovisions,  for  insia/nce:  (3)  That 
the  defendants  may  have  ten  days  from  the  entry  of  this  order, 
in  which  to  serve  an  answer  or  demurrer,  and  that  defendants 
may  serve  such  answer  without  prejudice,  and  without  waiving 
in  any  way  their  application  for  security  for  costs  herein.] 


Form  No.  461. 
Petition  for  leave  to  defend  as  a  poor  person.' 
[Title  of  court  and  cause.'] 

To  the  [Supreme  Court  of  the  State  of  New  York]. 
The  petition  of  Y.  Z.  shows  : 

I.  That  the  above  entitled  action  has  been  brought,  and  is 
now  pending  in  this  court,  against  this  petitioner,  and  involve] 
his  right,  title,  or  interest  in  or  to  certain  real  [or,  personals 
property  [or  both],  the  object  of  said  action  being  [here  state 
facts  sufficient  to  show  the  nature  of  the  action,  and  to  identify 
the  property  affected— as,  for  instance]  to  procure  an  adjudi- 
cation upon  the  construction  of  the  will  of  one  M.  N.,  in  which 
this  petitioner  is  sole  legatee,  and  to  declare  the  same  void ;  as 
more  fully  appears  by  a  copy  of  the  complaint  herein,  and  of 
said  will,  hereto  annexed. 

II.  That  the  summons  and  complaint  was  served  on  your 
petitioner  on  the  day  of  ,  18  ;  and  the  time  to 
answer  will  not  expire  until  the  day  of  [or  otherwise 
state  the  condiidon  of  the  cause]. 

III.  That  your  petitioner  has  fully  and  fairly  stated  the 
case  to  M.  N.,  a  counselor  of  this  court,  who  resides  at 

■  For  the  principles  regulating  this    subject,  see  Chapter  II,  Leave  to  Sue, 

&c. 
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and  whose  certificate  is  hereto  annexed ;  and  your  petitioner 
has  a  good  and  substantial  defense  on  the  merits  to  said  action, 
as  he  is  advised -by  said  counsel,  after  such  statement,  and 
verily  believes  [or,  and  your  petitioner  believes  that  he  has  a 
good  and  substantial  defense  to  the  action],  and  he  desires  to 
interpose  the  same. 

IV.  That  your  petitioner  is  not  worth  one  hundred  dollars, 
besides  the  wearing  apparel  [and  furniture^]  necessary  for  him- 
self [and  his  family^],  and  besides  the  [legacy]  which  is  the 
subject  of  the  action,  and  is  unable  to  defend  such  action  unless 
admitted  to  do  so  as  a  poor  person. 

Wheeefoee,  he  asks  leave  to  defend  said  action  as  a  poor 
person,  and  that  the  court  will  assign  him  attorney  and  counsel 
for  that  purpose. 

[Date.]  [Signature.] 

[  Yerification  as  in  Form  No.  170,  ^.  Sol.  Certifioate  of 
counsel  as  in  Form  JVo.  284,  suhsUtulmg  "  defense "  for 
"  cause  of  action."] 

[Order  to  show  cause  or  notice  of  motion,  see  Forms  Nos. 
163, 164.] 

[Order  granting  or  refusing  motion,  as  in  Forms  Nos.  285 
to  287,  substituting  "  defense "  for  "  cause  of  action,"  "  de- 
fend "  for  "  prosecute,"  £§c.] 


Form  No.  462. 

Affidavit  to  move  to  vacate  leave  to  sue,  &c. 

[Title  of  court  a/nd  acUon.] 

[  Venue]. 

The  above-named  defendant,  being  duly  sworn,  says : 

I.  That  he  is  informed  and  believes  that  prior  to  the  com- 
mencement of  [or,  pending]  this  action,  and  on  or  about  the 
day  of  ,  18     ,  upon  application  to  the  court,  an 

order  was  granted  and  entered  herein,  allowing  plaintiff  to 
prosecute  this  action  as  a  poor  person. 


'  If  he  has  none,  omit  these  clauses. 
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II._  That  thereafter,  and  on  or  about  the  day  of 

18     ,  issue  was  joined  herein  bj  the  service  of  deponent's  veri- 
fied answer  to  the  complaint  of  the  plaintiff. 

III.  That  although  more  than  months  have  elapsed 
since  such  joinder  of  issue,  the  plaintiff  has  taken  no  step  to 
bring  this  action  to  trial ;  that  no  note  of  the  issue  has  ever 
been  tiled  by  plaintiff,  nor  has  he  ever  noticed  or  moved  the 
cause  for  trial ;  and  that  younger  issues  than  this  have  been 
tried  in  their  regular  order  on  the  calendar  of  this  court  ^  [or 
state  other  delay  or  improper  conduct  of  ^plaintiff ;  and  if 
amy  irregularity  is  relied  on,  state  it  here,  and  also  vn,  the  notice 
of  motion^ 

IV.  That  no  previous  application  to  vacate  said  order  has 
been  made  herein  [except,  cfco.^]. 

\Jurat.'\  {Signature.'] 


Form  No.  463. 
Order  vacating  leave  to  sue  as  poor  person. 

At  a  Special  Term  [cfeo.     See;p.  283]. 
[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  T.  Z.  herein,  verified 
the  •  day  of  ,  18      ,  and  it  appearing  to  the  sat- 

isfaction of  the  court  that  the  plaintiff  herein  has  neglected  and 
improperly  conducted  this  action,  to  wit  [state  very  triefly  the 
tTnjyroper  conduct  or  willful  or  unnecessary  delay  in  the  prose- 
cution of  the  action]: 

Now,  after  hearing  Z.  T.,  attorney  for  said  Y.  Z.,  and  A. 
T.  [or,  no  one  appearing]  in  opposition ;  and  on  motion  of  said 
Z.  T. : 

Obdeeed,  that  the  order  entered  herein  on  the  day  of 

,18     ,  granting  leave  to  plaintiff  to  prosecute  this  action 

as  a  poor  person,  be  and  the  same  hereby  is  vacated. 

Enter :  [initials  of  name  and  title  of  judge.] 

r '     ~~~~~    ~  ~     ■ 

'An  order  aUowing  a  suit  in  for-    v.  Mott,  30  Wend.,  679;  N.  T.  Code 
ma  pauperis  will  be  vacated  on  mo-    Civ.  Pro.,  §  463. 
tion  for  willful  or  unnecessary  delay         '  See  pages  148  and  203  of  this 
in  bringing  the  cause  to  trial.    Steele    Volume. 
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AKTICLE  II. 

Secueity  foe  Costs. 

1.  Power  of  the  conrt.  4.  Action  by  infant. 

2.  Laches.  6.  The  practice. 

3.  Effect  of  other  statutes  as  to  costs.        6.  Additional  security. 

1.  Pow'er  of  the  court.'] — The  inherent  power  of  a  court  of 
record  of  general  jurisdiction '  to  control  its  own  proceedings, 
enables  it  to  require  security  for  costs  in  its  discretion  from 
plaintiffs  who  are  non-residents  or  insolvent,  and  the  like. 

The  practice  is  now  frequently  regulated  by  statute,  and 
the  statute  has  sometimes,  in  later  eases,  in  courts  of  minor 
authority,  been  regarded  as  the  sole  source  of  the  power  of  the 
court. 

The  statute  may  properly  be  considered  as  modifying  the 
power  of  the  court  to  this  extent,  that  it  gives  a  defendant 
a  right  to  security  in  certain  cases,  and  limits  the  amount  of 
the  security,  and  entitles  the  defendant  to  make  a  deposit  or 
give  an  undertaking  at  his  election ;  but  in  cases  not  provided 
for,  the  power  of  the  court  is  still  inherent  and  discretionary.^ 

Security  may  be  required  at  any  time  during  the  progress 
of  the  action,  and  after  judgment  and  pending  appeal,  and  may 
include  costs  already  accrued,  or  only  those  thereafter  to  accrue. 

'  Cases  are  very  fully  collected  and  well  analyzed  in  a  note  to  Eyan  n. 
Potter,  4  Cm  Pro.  B.  (Browne),  82. 

Justice  of  the  peace  held  to  have  no  power  to  require  security,  although 
the  Revised  Statutes  provided  for  compelling  security  where  suit  shall  be  com- 
menced in  any  court.    Southworth  ii.  Straight,  4  N.  Y.  Leg.  Obs.,  19. 

Surrogates'  courts  not  included  in  the  New  Tork  statute.  Loesche  i>. 
Griffin,  3  Dem.,  358 ;  Westervelt  v.  Gregg,  1  Barb.  Oh.,  469.  But  they  are 
now  courts  of  record  in  New  Tork. 

■'  In  New  Tork  by  -tY.  T.  Code  Civ.  Pro.,  §§  8268,  3279. 

'  An  exception  has  been  asserted  in  cases  of  derivative  jurisdiction,  and 
the  like,  where  an  action,  originally  brought  in  an  inferior  court  not  having 
this  power,  has  been  removed  into  a  court  having  such  power  under  the 
statute. 

Thus,  in  MeUen  v.  Hutchins,  58  JBbw.  Pr..  349,  it  was  held  that  a  non-resi- 
dent plaintiff  cannot  be  required  to  give  security  for  costs  in  an  action  brought 
in  a  justice's  court  or  municipal  court  (in  this  case  municipal  court  of  Roches- 
ter, which  is  not  a  court  of  record)  upon  an  appeal  by  defendant  to  the  county 
court.  The  action  must  have  been  begun  in  a  court  of  record.  But  the 
soundness  of  this  doctrine  in  its  application  to  a  court  of  general  jurisdiction 
is  doubtful. 
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2.  Z«oA(5s.J — Delay  to  move  for  security  for  costs,  especially 
if  the  effect  is  that  the  motion  is  made  at  a  time  when  it  inter- 
rupts or  delays  the  plaintiff's  proceedings,  is  good  ground  for 
denying  the  motion.^  The  right  of  the  defendant  in  those 
cases  where  he  is  regarded  as  having  a  right  to  security  for 
costs,  is  waived  by  not  applying  promptly  after  the  facts  on 
which  the  application  is  founded  are  known  to  him.^ 

But  there  is  no  settled  rule  that  the  application  must  be 
made  before  issue.  It  may  be  entertained,  in  the  discretion  of 
the  court  or  judge,  at  any  stage  of  the  litigation,^  and  even 
after  laches  amounting  to  a  waiver,  which  would  justify  deny- 
ing the  motion,  the  court  or  judge  have  power  to  grant  it.^ 

3.  Effect  of  other  statutes  as  to  costs.} — The  power  of  the 
court  to  require  security  for  costs  is  not  taken  away  by  the 
giving  of  security  as  a  condition  of  procuring  a  provisional 
remedy ;  but  the  fact  that  such  a  security — as,  for  instance,  in 
replevin, — covers  the  general  costs  of  the  cause,  may  be  a  rea- 
son for  refusing  to  require  further  security.^ 

When  the  claim  of  a  poor  person  to  sue  in  forma  pauperis, 
and  the  claim  of  a  defendant  to  require  him  to  give  security 

•  Carpenter  r>.  Downing,  6  Hill,  334. 

'  Fitzsimmons  ».  Curley,  50  Super.  Gt.  (/.  &  8.),  429;  s.  c,  6  Giv.  Pro.  B. 
{Browne),  156  (holding  the  right  waived  \yj  proceediag  to  trial). 

Robinson  v.  Sinclair,  1  Ben.,  628  (security  refused  where  applied  for  seven 
Inonths  after  issue,  and  on  the  day  flied  for  trial). 

Florence  v.  Bulkley,  1  Duer,  705;  s.  c,  12  N.  T.  Leg.  Obs.,  28;  Swan  d. 
Mathews,  3  Duer,  613  (waiver  by  not  moving  till  after  notice  for  trial). 

Bulkley  v.  Gutta  Percha  &  Rubber  Co.,  17  Weekly  Big.  141  (waiver  of 
strict  right  by  delay  till  after  issued 

Shuttleworth  v.  Dunlop,  25  Alb.  L.  J.,S;  Persse,  &c..  Paper  Works  v. 
Willet,  14  Abb.  Pr.,  119  (making  a  motion  held  a  waiver  of  the  right). 

s  Gedney  -b.  Purdy,  47  N.  Y.,  676. 

*  Robertson  «.  Barnum,  29  Hun,  657, 

In  Hugunin  ■».  Thatcher,  18  Fed.  Sep.,  105,  it  was  held  that  the  time 
within  which  a  defendant  shall  make  his  demand  for  security  for  costs,  from 
a  non-resident  plaintiff,  is  not  confined  to  the  time  before  issue  is  joined,  but 
the  defendant  may  require  the  security  to  be  filed  at  any  stage  of  the  litiga- 
tion, provided  he  is  not  guilty  of  laches  or  bad  faith,  if.  T.  Code  Civ.  Pro., 
§§  3288,  3278,  were  applied  by  the  Federal  court. 

Gardner  v.  Kelly,  3  Sandf.,  682;  s.  C,  1  Code  B.,  120.  Here,  though  there 
had  been  judgment  by  default,  which  had  been  opened,  the  judgment  stand- 
ing as  security,  the  court  held  security  a  statutory  right. 

«  Boucher  v.  Pia,  14  Abb.  Pr.,  1  (claim  and  delivery) ;  and  see  Wise.  F.  & 
M.  Ins.  Co.  V.  Hobbs,  22  How.  Pr,,  494;  McCall  v.  Frith,  2  Civ.  Pro.  B. 
(Browne),  9,  with  note  (injunction). 
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for  costs  conflict,  it  is  in  the  discretion  of  the  court  which  shall 
prevail ;  for  even  if  the  statute  as  to  security  for  costs  be 
deemed  to  give  defendant  a  right  to  demand  it,  in  cases  of  in- 
solvency generally,  the  very  object  of  the  statute  as  to  suing  in 
yorma  2^auperis,  is  to  create  an  exemption  from  all  liability 
for  costs  in  a  certain  class  of  cases  of  pecuniary  irresponsi- 
bility.' 

An  infant  who  has  been  allowed  to  sue  m  forma  pauperis 
cannot  be  required  to  give  security  for  costs.' 

4.  Action  ly  infam.t.'] — ^The  court  have  power  to  require 
security  for  costs  in  an  action  by  an  infant  plaintiff  suing  by 
guardian  ad  litem  in  a  case  to  which  the  statute  applies,^  but 
the  rule  of  laches  is  strictly  enforced  against  the  application  in 
such  cases. 

5.  The  practice.'] — Formerly  the  practice  was  to  take  an  ex 
parte  order  that  defendant  give  security  for  costs  within 
twenty  days,  or  show  cause,  at  a  short  day  specified,  why  he 
should  not  do  so,  the  object  being  to  enable  him  to  show 
promptly,  if  he  could,  that  the  case  was  not  one  for  security, 
and  thus  relieve  himself  from  the  effort  to  provide  security  and 
from  the  stay  which  was  generally  granted  in  such  an  order.* 

It  is  now  more  common  to  move,  by  ordinary  notice  of 
motion  or  a  short  order  to  show  cause,  for  an  order  requiring 
plaintiff  to  give  security  (and  if  an  exigency  requiring  it  is 
shown  in  the  affidavit,  to  take  a  stay  meanwhile  in  the  order  to 
show  cause) ;  and  on  the  hearing  of  the  motion  the  court  or 
judge  determines  wiether  it  is  a  case  for  security,  and  if  so,  or- 
ders it  to  be  given,  with  a  stay  until  it  be  given.^ 

!■       1  See  page  569  of  this  Volume;  and  see  Thomas  v.  Thorwegan,  37  Fed. 
'  Sep..  400. 

•■^  Erickson  !)  Poey,  5  (7m  Pro.  JJ.,  379;  livings.  Garrity,  13^56. if.  C,  183; 

Hotaling  v.  McKenzie,  7  Cm  Pro.  H.,  331.  And  upon  the  reasoning  of  the  two 

latter  cases,  a  Jion-resident  or  an  insolvent  who  had  been  so  allowed  could  not. 

^  This  is  the  weight  of  authority,  and  the  power  is  frequently  exercised 

although  there  are  conflicting  cases  in  the  reports. 

*  Colt  B.  "Wheeler,  13  Abb.  Pr.,  388. 

'  The  application  may  be  made  either  to  the  court  or  to  a  judge  of  the 
court,  except  in  an  action  by  or  against  an  executor  or  administrator  in  his 
representative  capacity,  trustee  of  an  express  trust,  a  person  expressly  author- 
ized by  statute  to  sue,  &c.,  official  assignee,  receiver,  committee,  &c.,  in  which 
cases,  under  iV.  Y.  Code  Civ.  Pro.,  §  3371,  the  application  is  to  the  discretion  of 
the  court. 
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It  is  common  for  the  defendant,  before  moving,  to  give 
plaintiffs  attorney  notice  if  security  will  be  required,  and  the 
attorney  frequently  complies  rather  than  incur  the  statutory 
liability  for  costs  which  rests  upon  him  if  security  is  not 
given. 

"Where,  after  notice  of  motion  for  security,  defendant 
receives  notice  that  security  has  been  filed,  with  a  copy  of  the 
aflSdavit  of  justification,  he  should  countermand  his  notice.  If 
he  persists  in  moving,  he  will  be  charged  with  costs.^ 

6.  Additional  security.'] — It  is  within  the  inherent  power 
of  the  court,  to  require  additional  security,  and  the  statute  which 
practically  limits  the  amount  which  defendant  can  originally 
require  as  matter  of  right  provides  for  this  by  allowing  the 
court  or  a  judge  to  make  an  order  for  additional  security.' 

Upon  such  an  application,  facts  showing  its  necessity  must 
be  stated.  It  is  not  enough  to  allege  generally  that  the  security 
is  insufficient.* 

If  the  official  or  representative  character  of  the  plain  tifi"  is 
such  that  the  original  order  was  discretionary,  it  is  better  to 
apply  to  the  court,  not  to  a  judge,  if  additional  security  is 
desired. 

Although  such  an  order  is  not  matter  of  right,  the  refusal 
of  it  in  a  proper  case  is  appealable  to  the  General  Term.* 


FORMS. 

(464.)  Affidavit  to  obtain  security  for  (467.)  The  same,  in  case  of  plaintiff  im- 
costs  from  non-resident  plaint-  prisoned  for  crime, 

iff  or  relator.  (468.)  The  same,  where  plaintiff  sues  as 

(465.)  The  same,  in  case  of  plaintiff  or  assignee  for  benefit  of  creditors, 

relator  having  removed  pend-  (469.)  The  same,  where  plaintiff  sues  as 
ino;  suit.  trustee  of  express  trust. 

(466.)  The  same,  where  plaintiff  is  a  for-  (470  )  The  same,  in  case  of  infant  plaint- 
eign  corporation.  iff. 

'  Micklethwaite  «.  Rhodes,  4  8andf.  CTi.,  434. 
»  JV:  T.  Code  Civ.  Pro.,  §  3276. 
'  Nugent  «.  Keenan,  53  Bu-per.  Ct.  (J.  &  8.),  530. 

*  Keck  V.  Phoenix  Ins.  Co.,  18  Weekly  Dig.,  505.    s.  p.,  Fogg  v.  Edwards, 
67  Sow.  Pr.,  290. 
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(471.)  The  same,  in  case  of  insolvency  of  (479.) 
plaintiff  pending  suit . 

(472.)  The  same,  where  plaintiff  is  an  (480.) 
executor  or  administrator. 

(473.)  The  same,  where  plaintiff  is  the    (481.) 
administrator  with  the  will  an- 
nexed, as  attorney  in  fact  of  a    (482.) 
foreign  executor.  (483.) 

(474.)  The  same,  where  defendant  is  an  (484.) 
executor  harassed  by  vexatious  (488. ) 
litigation. 

(475.)  Notice  of  motion  to  obtain  securi- 
ty for  costs.  (486.) 

(476.)  Order  to  show  cause  why  security 
for  costs  should  not  be  given. 

(477.)  Ordei'  that  plaintiff  file  security  (487.) 
for  costs. 

(478.)  Order  to  give  security  for  costs, or 
to  show  cause  ;  old  form. 


Another  form ;  stay  unless  plaint- 
iff files  security  for  all  costs. 

Affidavit  to  obtain  additional  se- 
curity for  costs. 

Notice  of  payment  into  court  in 
lieu  of  undertaking. 

Undertaking  for  costs. 

Notice  of  filing  of  undertaking. 

Receiver's  bond  for  costs. 

Affidavit  to  obtain  order  dismiss. 
ing  action  for  failure  to  file  se- 
curity for  costs. 

Order  that  complaint  be  dismissed 
unless  plaintiff  file  security  and 
pay  costs  of  motion. 

Order  dismissing  action  for  fail- 
ure to  file  security  or  to  pay 
costs. 


Form  No.  464, 

AfSdavit  to  obtain  security  for  costs  from  non-resident  plaintiff  or  re- 
lator. 

[Title  of  cause.'] 

[  Venue.'] 

Y.  Z.  of  said  city,  and  defendant  herein,  being  duly  sworn, 


I.  That  this  action  lor,  if  a  special  proceedi/ng,^  say,  this 
proceeding  which  is,  here  hrief/y  indicate  it,  for  exanvple,  an 
application  for  a  writ  of  prohibition  against,  dec],  was 
commenced  in  5 18  ,  and  \here  state  condition  of  the 
cause,  and  whether  at  issue,' and  if  not  yet  tried,  the  time 
anointed  for  holding  the  next  trial  term  or  ci/rcuit  where  the 
action  is  t/riable^  e.  g.,  thus]  is  at  issue,  and  that  on  the  day 
of            J  18    5  said  issues  were  referred  by  consent  to  E.  F. 

II.  That  when  this  action  [or,  proceeding]  was  commenced, 
plaintiff  [or,  relator]  above-named  was  [and  ever  since  has 
been  *]  a  non-resident  of  the  State  of  New  York,  and  then  was 
[and  still  is]  a  resident  of  [France]. 


'  The  inherent  power  of  a  court  of 
record  to  require  security  for  costs,  in 
its  discretion  extends  to  special  pro- 
ceedings. 5  AVb.  N.  Y.  Dig.,  new  ed., 
486,  paragraphs  33,  24. 

The  iK  Y.  Code  Civ.  Pro.,  §  3379, 
gives  the  defendant  in  a  special  pro- 
cefeding  the  same  right  to  require  se- 
curity as  in  an  action. 


"  iV.  Y.  Gen.  Rules,  No.  37,  of  1884, 
at  p.  163  of  this  Volume. 

2  Continued  non-residence  is,  how- 
ever, held  not  essential.  A  plaintiff 
who  resides  without  the  State  when 
the  action  is  commenced,  is  not  ex- 
cused from  filing  security  by  the  fact 
that  he  afterwards  becomes  a  resident 
Ambler  i>.  Ambler,  8  Abb.  Pr.,  340. 
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[Or,  if  the  cause  is  in  a  county  court^  the  city  court  of 
YonJcers,  or  the  jusUce's  court  for  the  city  of  Albany.'] 

II.  That  when  this  action  \or,  proceeding]  was  commenced 
said  plaintiff  \or,  relator]  was  [and  ever  since  has  been]  a  non- 
resident of  the  city  [w,  county]  of  ,  and  then  was  [and 
still  is]  a  resident  of            in  the  [county]  of 

\_0r,  if  the  cause  is  m  the  city  court  of  New  T^ork.] 

II.  That  where  this  action  [or,  proceeding]  was  commenced, 
said  plaintiff  [o?',  relator]  was  [and  ever  since  has  been]  a  non- 
resident of  the  city  of  New  York,  and  then  had  [and  still  has] 
no  office  for  the  regular  transaction  of  business  in  person  within 
said  eity,**  and  was  then  [and  still  is]  a  resident  of  the  city  of 
[Brooklyn],  in  the  State  of  [New  York]. 

[  Where  there  has  ieen  delay  in  moving,  state  excuse,  for 
instance  thus']  III.  That  defendant  is  not  personally  acquainted 
with  the  plaintiff  [or,  relator],  and  was  not  aware  of  the  fact 
of  his  being  such  non-resident  until  the  day  of  , 

18  ,  when  such  fact  and  the  fact  that  plaintiff  [or,  relator]  was 
a  non  resident  at  the  commencement  of  this  action  [and  ever 
since  has  been,  and  now  is  such  non-resident],  appeared  in 
evidence  on  the  trial  of  this  cause  before  such  referee. 

[If  an  order  to  show  cause  is  sought  instead  of  giving 
notice  of  motion]  IV.  That  an  order  to  show  cause  is  asked  for 
because  [stating  reasons^  see  Form.  No.  35,  at  pp.  200,201]; 
and  that  no  previous  application  has  been  made  for  such  order 
[except,  c&c.    See  pp.  148,  202]. 

[Jurat^  [Signature^ 

'  The  N.  T.  Superior  Court  is  not  a  foreign  corporation  suing  in  the  City 

a  county  court  within  the  meaning  of  Court  of  New  York  could  not  be  com- 

N-  T.  Code  Oiv.  Pro.,  §  3368.     Lewis  pelled  to  give  security,  if  it  had  an  of- 

D.  Farrell,  46  Super.  Ct.  {J.  &  8.),  358.  flee  in  the  city  for  the  regular  transac- 

Nor  the  N.   T.   Court  of  Common  tion  of  business.    Local  Publishing 

Pleas.    Bostwick  v.  Pifleld,  63  Bow.  Co.  ■».  Post,  jy.  Y.  Daily  Beg.,  April 

Pr.,  377;  s.  c,  3  (Kv.  Pro.  B.  (McOar-  16,  1884 

ty),  130.  A'  non-resident  plaintiff  who  is 
N.  Y.  Code  Civ.  Pro.,  §  3160.  In  merely  in  the  city  in  the  employ  of 
an  action  in  the  City  Court  of  New  others,  is  not  held  to  have  an  office  or 
York,  a  non-resident  will  not  be  re-  place  of  business  therein,  and  security 
quired  to  give  security  for  costs  unless  may  be  required.  Morehead  v.  Kim- 
it  affirmatively  appears  that  he  has  no  ball,  N.  Y.  Daily  Beg.,  Jan.  17,  1883. 
office  or  place  for  the  regular  transac-  A  plaintiff  in  the  N.  Y.  City  Court, 
tion  of  business  in  the  city.  Stephen-  who  has  given  an  undertaking  upon 
son  V.  Hanson,  4  Civ.  Pro.  B.  (Browne),  the  issue  of  short  summons,  is  not  re- 
104;  Wyckoff  «.  Devlin,  8  id.,  138.  quired  to  give  security  for  costs-  be- 
lt has  been  held  that  under  g  3160,  sides.    Jf.  Y.  Code  Civ.  Pro.,  §  3165. 
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Form  No.  465. 

The  same,  in  case  of  plaintiff  or  relator  having  removed  pending 

suit.' 

[As  in  preceding  Form,  substituting,  however,  for  para- 
graph II,  the  following:'] 

II.  That  since  the  commencement  of  this  action  \or, 
proceeding],   and  in   or  about   the   month  of  last,  the 

plaintiff  [or,  relator]  above-named  removed  from  this  State  ^  to 
the  State  of  ,  and  has  ceased  to  be  a  resident  of  this 

State,  and  is  not  within  the  jurisdiction  of  this  court  [but  now 
resides  at  ]. 


Form  No.  466. 

The  same,  where  plaintiff  is  a  foreign  corporation. 

[As  in  Form  No.  464,  substituting,  however,  for  paragraph 
n,  the  following]  II.  ITiat  the  plaintiff  above-named  is  a 
foreign  corporation '  created  by  and  under  the  laws  of  the  State 
of  [adding,  if  the  action  is  in  the  N.  Y.  City  Court'], 

and  has  no  office  for  the  regular  transaction  of  business  within 
the  city  of  Kew  York.* 

[  Under  JST.  Y.  Code  Civ.  Fro.,  §  3268,  subd.  2.] 

i  See  N:  T.  Code  Cw.  Pro.,  §  3269,  subd.  18.    But  the  rule  is  otherwise, 

subd.  3.  aside  from  statutory  provision.    Na- 

'  Contemplated  removal,e.5'.,  where  tional  Park  Bank  ®.  Gunst,  1  Abi.  JV. 

plaintifiE  has  engaged  passage  for  Eu-  C,  293. 

rope,  is  not  enough;  there  must  be  an  A  foreign  government  may  be  re- 
actual  removal,  jyiorten  ».  Domestic  quired  to  give  security  for  costs.  Re- 
Teleg,  Qo.,\Ahb.  N.  C,  290.  public  of  Mexico  ®.  Arrangois,  3  Abb. 

Butvoluntary  removal  is  not  neces-  Pr.,   470.    See,  also,  Stat  of  Pbo- 

sary.    A   resident   taken  to  another  cbbdlsgb. 

State  as  a  fugitive,  may  be  required  to  *  N.  T.  Code  Civ.  Pro.,  §  3160.  In 

give  security.   Long  «.  Hall,  B;^?^^/.,  case  of  actions  by  foreign  corpora- 

739;  s.  c,  1  O.  B.,  N.  8.,  114.  tions,  this  clause  does  not  seem  neces- 

«  A  national  bank,  or  any  corpora-  sary ;  but  is  inserted  in  deference  to 

tion  created  by  or  under  the  laws  of  the  ruling  of  the  special  term  of  the 

the  United  States,  if  located  in  the  N.T.  City  Court,  in  Local  Publishing 

State  of  New  York,  is  a  domestic  cor-  Co.  v.  Post,  N.  T.  Baily  Beg.,  April 

poration.  M.  T,  Code  Civ.  Pro.,  §  3343,  16, 1884 
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Form  No.  467. 
The  same,  in  case  of  plaintiff  *  imprisoned  for  crime. 

[^As  in  Form  JVo.  464,  substituting,  however,  for  paragraph 
II,  either  of  the  following,  as  the  case  may  require:'] 

II,  That  when  this  action  was  commenced,  plaintiff  above- 
named  was  imprisoned  in  the  county  jail  of  ,  under 
execution  for  the  crime  of                 ^ 

[Or']  II.  That  since  the  commencement  of  this  action,  and 

in  or  about  the  month  of  last,  plaintiff  above-named  was, 

upon  conviction  of  the  crime  of  ,  sentenced  by  the 

court  to  the  State  prison  of  New  York  for  the  term 

of  years." 


Form   No.  468. 
The  same,  where  plaintiff  sues  as  assignee  for  benefit  of  creditors. 

[J.«  in  Form  No.  464,  substituting,  however,  for  jparagrofph 
11,  the  following:'] 

II.  That  this  actipn  is  brought  by  the  plaintiff  above-named 
as  assignee  for  the  benefit  of  creditors  of  L.  M.,  under  an 
alleged  assignment  made  in  or  about  the  month  of  last,  to 

recover  in  his  representative  capacity  as  such  [upon  a  cause 
of  action  claimed  by  him  to  have  arisen  prior  to  said 
assignment,*  or,  if  the  cause  a/rose  since,  add  facts  ajypeaUng  to 
the  discretion  of  the  court,  as  a  case  for  requiring  security^  see 
Forms  Nos.  474,  480]. 

'  In  the  case  of  a  relator  in  habeas  is  in  the  discretion  of  the  court.    Id., 

corpus,  N.  Y.  Code  Civ.  Pro.,  §  2000,  §3271;  Welch  v.  Gaffney,   1  How. 

which  requires  tender  of  fees,  is  secu-  Pr.,  JV.  S.,  146.    Whether  the  cause 

rity  enough.  of  action  came  to  the  assignee  by  the 

'  Provided  for  by  M  T.  Code  Civ.  terms  of  the  assignment,  or  accrued 

Pro.,  §  3268,  subd.  3.  to  him  afterwards  in  virtue  of  his  of- 

»  Provided  for  by  JTi  T.  Code  Civ.  flcial  position,  is  the  test.    Keiley  v. 

Pro.,  §  8269,  subd.  3.  Watson,  If.  T.  Daily  Beg.,  Dec.  23. 

*  The  oflicial  assignee  of  a  debtor,  1883. 
when  he  sues  upon  a  cause  of  action  But  in  a  case  where  it  is  discretion- 
arising  before  the  assignment,  may  be  ary,  the  assignee  will  not  be  compelled 
compelled  by  the  defendant  to  give  se-  to  give  security  for  costs  if  he  shows 
curity  for  costs.  N.  T  Code  Civ.  Pro.,  merits,  and  has  assets  in  his  hands. 
§  3368.  But  where  the  cause  of  action  Day  v.  Bach,  1  Month.  L.  Bui.,  76. 
arose  after  the  assignment,  the  matter 
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Form  No.  469. 

The  same,  where  plaintiff  sues  as  trustee  of  an  express  trust.' 

[As  in  Form  No.  464,  subsUtniUng,  however,  for  paragraph 
II,  for  example,  the  following:'} 

II.  That  this  action  is  brought  by  the  plaintiff  above-named, 
as  the  trustee  of  an  express  trust  [stating pa/rtieulars,  for  in- 
stance, thus:]  by  virtue  of  an  assignment  by  one  M.  L.,  of  an 
alleged  claim  against  the  defendant,  to  said  plaintiff  in  trust  to 
collect  the  same,  and  to  pay  over  one-half  the  proceeds  thereof 
to  N.  O.,  and  one-half  to  P.  Q. ;  that  when  this  action  was 
commenced  said  !N.  O.  was,  and  ever  since  has  been,  a  non- 
resident of  the  State  of  l^ew  York,  and  then  was  and  still  is  a 
resident  of  Ohio ;  that  said  P.  Q.  is  the  son  of  said  M.  L.,  and 
an  infant ;  that  M.  L.,  at  the  time  of  said  assignment,  was  and 
still  is  a  non-resident  of  the  State  of  New  York,  and  then  was 
and  still  is  a  resident  of  Ohio ;  that  the  plaintiff  above  named 
is  totally  and  entirely  irresponsible  and  insolvent,  and  owns  no 
reaL  estate  or  any  personal  property  except  such  as  is  by  law 
exempt  from  execution.'' 

Form  No.  470. 
The  same,  in  case  of  infant  plaintiff.' 

[As  in  Form  No.  464,  substii/uting,  however,  for  paragraph 
II,  thefoUowvng  .•] 

.  II.  That  said  plaintiff  is  an  infant,  and  G.  H.,  the  guardian 
by  whom  he  appears,  has  not  given  security  for  costs. 

'  See  N.  Y.  Code  Civ.  Pro.,  §  3271.  for  costs.    Horton  v.  Shepherd,  1  Civ. 

2  Security  for  costs  -was  required  Pro.  B.  (MeCa/rty),   26;  and   see   to 

upon  these  facts  in  Fish  v.  Wing,  1  same  efEect,  Phoenix  v.  Townshend,  3 

Civ.  Pro.  B.  (McCa/rty),  331,  the  court  Sandf.,  633,  note. 
saying  that  the  defendant  ought  not  An  assignee  in  bankruptcy  is  a 

to  be  deprived  of  the  right  to  security  trustee  of  an  express  trust,  and  though 

he  would  have  had  if  either  of  the  actu-  a  resident  freeholder  and  householder, 

al  parties  in  interest  had  been  plaintiff  may  be  required  to  give  security  for 

in  the  action,  by  an  assignment  of  the  costs.    More  v.  Durr,  45  Su,per.  Ct.  {J. 

claim  to  an  irresponsible  person.  &  B.),  154;  Eeade  v.  Waterhouse,  62 

If  the  assignment  had  been  abso-  N.  Y.,  587,  rev'g  35  Super.  Ct.  (J.  & 

lute,  the  rule  would  have  been  other-  8.),  78;  s.  c,  13  Abb.  Pr.,  N.  8.,  355. 

wise.    Thus,  where  it  appeared  that  But  he  will  not  ordinarily  be'com- 

the  plaintiff  of  record,  a  resident,  was  pelled  to  file  security  for  costs  merely 

prosecuting  an  action  for  the  benefit  on  the  ground  that  the  estate  has  no 

of  a  non-resident,  on  a  judgment  re-  funds  to  pay  costs,  no  mismanage- 

covered  against  defendant  in  another  ment  or  bad  faith  being  shown.  Wil- 

State,  and  which  had  been  assigned  bur  v.  White,  56  How.  Pr.,  821. 
to  plaintiff  by  an  assignment  absolute  ^  See  N.  Y.  Code  Civ.  Pro.,  §  3268, 

on  its  face,  it  was  held  that  plaintiff  subd.  5. 
could  not  be  compelled  to  file  security 
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Form  No.  471. 
The  same,  in  case  of  insolTency  of  plaintiff  pending  suit.* 

[As  in  Form  No.  464,  sulstituting  for  paragraph  II  the 
following  .•] 

II.  That  since  the  commencement  of  this  action,  and  on  or 
about  the  day  of  ,18     ,  the  plaintiff  above-named 

was  duly  adjudicated  a  bankrupt  {or,  was  discharged  from  his 
debts — or,  his  person  was  exonerated  from  imprisonment  on 
account  of  his  debts] .  pursuant  to  the  statute  of  the  State  of 
]^ew  York  [w,  of  the  United  States,  iriefiy  describing  it;  and 
if  the  particulars  are  known,  add,  by  a  discharge  then  duly 
granted  by  ,  in  the  court  cf  ,  at  ,  in  proceed- 

ing in  involuntary  bankruptcy,  or  otherwise'],  and  he  is  now 
wholly  insolvent  and  irresponsible. 

Form  No.  472. 

The  same,  where  plaintiff  is  an  executor  or  administrator.'' 

\_Title  of  court  and  cause.} 
[  Venue.} 

It.  T.,  being  duly  sworn,  says  he  is  attorney  for  defendant 
in  the  above  entitled  action. 

I.  [Sere  followed  statement  of  cause  of  action,  which  was 
for  negligence  causing  death  ;  and  of  the  course  of  the  litiga- 
tion, i/n  which  several  appeals  had  ieen  had;  and  costs  aocvr 
mulated.'] 

II.  That  thereafter,  and  on  or  about  the  day  of  , 
18     ,  the  deponent  caused  to  be  served  on  plaintiff's  attorneys 

'  Where  security  is  claimed  on  the         '  From  the  affidavit  in  Tolman  v. 

ground  that  plaintiff  has  been  exoner-  Syracuse,  &c.,  R.  B.  Co.,  92  jV.  T., 

ated  from  imprisonment,  his  present  353,  where  a  denial  of  the  motion,  on 

inability  must  be  shown.     So  held  the  ground  that  the  court  had  no 

where  the  discharge  was  ten  years  power  to  require   security  for  costs 

previous.      Beeent    discharge    would  from  executors,   administrators,  &c., 

have  been  sufficient  evidence  of  in-  unless  a  case  for  charging  them  per- 

solvency.    Gomez  n.  Garr,  18  Weind. ,  sonally  on  the  ground  of  bad  faith, 

577.    The  statute  then  in  force  was  misconduct,  &c.,  were  shown,  was  re- 

that  "when  any  suit  shall  be  brought  versed,  holding  that  the  court  had 

in  the  name  of  any  person,  being  in,-  power  to  require  security  on  this  af- 

solvent,    *   *    *    whose  person  shall  fldavit,  and  should  exercise  its  discre- 

have  been  exonerated  from  imprison-  tion. 
ment,"  &c. 
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a  notice  of  demand  for  security  for  costs  of  this  action,  and  the 
plaintiff  has  not  complied  therewith,  and  no  security  has  even 
been  given  to  the  defendant  in  this  case ;  that  the  defendant  has 
incurred  great  expense  in  defending  this  action,  and  deponent 
feels  confident  under  the  decision  of  the  General  Term  in  this 
case,  and  the  decisions  of  the  Court  of  Appeals  in  other  cases 
applicable  to  the  present,  it  will  be  impossible  for  the  plaintiff, 
upon  a  re-trial  of  this  case,  to  succeed. 

III.  That  unless  the  plaintiff  shall  be  required  to  give 
security  for  costs,  the  defendant  will  be  unable  to  be  reimbursed 
for  any  portion  of  tlie  expense  incurred  by  it  in  this  action. 

IV.  That  the  plaintiff  is  the  duly  appointed  administratrix 
of  the  goods,  chattels,  and  credits  of  M.  N.,  deceased,  having 
been  appointed  by  the  surrogate  of  county,  on  the 

day  of  ,  18     . 

V.  That  from  information  this  deponent  has  received  from 
reliable  sources  [indicate  them],  and  verily  believes,  that  the  de- 
fendants, in  case  they  are  finally  successful  in  this  case,  will  be 
unable  to  collect  from  the  plaintiff  the  costs  herein. 

[Jurat.]  [Signature.] 


Form  No.  473. 

The  same,  where  plaintiff  is  the  administrator  with  the  will  an- 
nexed, as  attorney  in  fact  of  a  foreign  executor.^ 

[As  in  other  cases,  hut  alleging  plaintiff^s  relat/ion  to  the 
cause,  as  follows  ;J 

That  this  action  is  brought  by  the  plaintiff  above-named,  as 
the  administrator  with  the  will  annexed  of  one  J.  L.,  deceased, 
to  recover  from  the  defendants  the  sum  of  dollars,  with 

interest  thereon  from  ,  18     ,  upon  a  pretended  cause  or 

causes  of  action,  alleged  to  have  accrued  to  the  said  J.  L.  in  the 
year  18  ,  during  the  lifetime  of  the  said  L. ;  that  at  the  time 
alleged,  and  for  a  long  time  previous  thereto,  said  L.  was,  and 
continued  to  be  until  his  decease,  a  non-resident  of  the  State  of 
Eew  York,  residing  at  Savannah,  in  the  State  of  Georgia ;  that, 
as  deponent  is  informed  and  believes,  at  the  decease  of  said  J. 

'  From  the  unreported  case  of  Car-  of  the  discretion  of  the  court,  as  if  the 
ney  v.  Bernheimer,  in  which  it  was  foreign  executor  were  the  real  plaint- 
well  held  that  such  application  ought  iff.  Bakeett,  J.,  affi'd  at  General 
in  justice  to  be  treated  in  the  exercise  Term. 
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L.,  on  or  about  the  day  of  ,18,  he  left  a  will,  by 

which  B.  L.  was  appointed  executrix  thereof,  and  that  she  duly 
qualified  as  such  executrix  at  said  city  of  Savannah,  in  the 
State  of  Georgia,  and  ever  since  has  been  and  still  is  such  ex- 
ecutrix. 

That  at  the  time  of  the  decease  of  said  J.  L.,  said  B.  L. 
was,  and  ever  since  has  been  and  now  is,  a  non-resident  of  the 
State  of  New  York,  residing  at  Savannah,  in  the  State  of 
Georgia ;  that  in  ,  18     ,  said  L.,  she  being  then  within 

the  State  of  New  York,  constituted  and  appointed  the  plaintijQf 
in  this  action,  her  attorney  in  fact  for  the  purpose  of  collecting 
and  receiving  the  estate  of  said  J.  L.,  deceased,  and  that  the 
letters  of  administration  with  the  will  annexed,  mentioned  in 
the  complaint  herein,  were  applied  for  by  and  were  issued  to 
the  plaintiff  merely  as  the  attorney  in  fact  of  said  B.  L.,  execu- 
trix, as  aforesaid  ;  that  deponent's  information  as  to  the  facts 
hereinbefore  stated  on  information  and  belief,  is  derived  from 
the  affidavit  of  J.  A.  M.,  which  is  hereunto  annexed ;  and  that 
from  the  facts  above  stated,  deponent  verily  believes  that  this 
action,  although  brought  in  the  name  of  the  plaintiff,  is  so 
brought  in  reality  for  the  benefit  and  in  behalf  of  said  B.  L., 
executrix,  as  aforesaid,  and  that  said  B.  L.  is  tlie  real  party  in- 
terested therein,  and  that  this  action  was  not  brought  by  her  as 
plaintiff,  merely  because  she,  being  a  non-resident  of  the  State, 
might  be  required  to  give  security  for  costs  to  the  defendants, 
as  a  matter  of  right. 

{Here  followed  such  allegations,  as  to  the  claim  and  the 
estate,  as  would  have  supported  the  ajppUcation  had  the  execu- 
trix been  the  plaintiff  on  the  record.'] 
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The  same,  where  defendant  is  an  executor  harassed  by  vexatious 

litigation.  ^ 

[As  in  other  cases,  and  alleging  character  of  plavntiff''s 
proceedmgs  thus ;] 

II.  That  the  plaintiff's  complaint  sets  forth  three  alleged 
causes  of  action  to  cover  the  aggregate  sum  of  dollars,  a 

portion  of  which  sum  is  alleged  to  be  due,  as  the  first  cause  of 
action,  on  a  promissory  note  which  was,  at  the  time  this  action 

'  Adapted  from  Lewis  «.  Lewis,  13    also,  Muiphy «).  Travers,  60  Eow.  Pr., 
Abb.  N.  O.,  182,  note,  where  the  court    301. 
granted  the  motion  for  security.  See, 
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was  commenced,  sixteen  years  overdue,  and  was  barred  by  the 
statute  of  limitations  in  1872 ;  that  the  second  cause  of  action 
alleged  is  for  the  sum  of  dollars,  alleged  to  be  due  for  the 

sale  of  law  books  made  in  the  year  1865 ;  and  the  examination 
of  the  plaintiff  before  trial  shows  that  this  claim  was  also 
barred  by  the  statute  of  limitations  when  this  action  was  com- 
menced ;  that  on  the  14th  day  of  February,  1883,  the  plaintiff 
commenced  another  action  in  this  court  against  the  defendant 
to  recover  the  aggregate  sum  of  dollars  on  two  promis- 

sory notes,  one  being  for  dollars,  dated  twenty-three  years 

ago,  and  payable  on  demand,  and  the  second  note  being  for 
dollars,  dated  twenty-four  years  ago.  also  payable  on 
demand,  and  on  which  note,  the  complaint  alleged,  nothing  has 
been  paid. 

III.  That  these  two  suits  are  not  commenced  in  good  faith, 
but  simply  for  the  purpose  of  annoying  the  said  executor,  and 
for  the  purpose  of  extorting  money  and  compelling  the  defend- 
ant executor  to  pay  the  plaintiff  money  to  discontinue  these 
suits,  and  to  allow  him  to  file  his  final  account  as  such  execu- 
tor ;  that  these  two  causes  of  action  alone  prevent  the  settle- 
ment of  said  estate,  and  the  filing  of  the  final  account  of  defend- 
ant, and  his  discharge  as  such  executor ;  that  there  is  not  the 
least  doubt  in  the  mind  of  deponent  but  that  the  defendant 
will  be  successful  in  these  two  causes ;  and  that  the  usual 
affidavit  of  merits  has  been  served  and  filed  herein. 

IV.  That  on  February  15,  1883,  deponent  searched  the 
records  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York  for  judgments  against  said  plaintiff,  and  found  a  judg- 
ment against  said  plaintiff  for  the  sum  of  dollars  for  costs, 
which  was  obtained  in  the  Court,  on  the  second  day  of 
March,  1878,  in  an  action  in  which  said  plaintiff  herein  was 
plaintiff,  and  one  X.  Y.,  as  administrator,  was  defendant,  and 
that  an  execution  issued  upon  said  judgment  was  returned 
unsatisfied,  and  the  said  judgment  is  still  wholly  unpaid  and 
unsatisfied  of  record ;  and  upon  inquiry  of  J.  C,  the  attorney 
for  defendant  in  said  action,  deponent  was  informed  that  said 
J.  0.  had  examined  the  said  plaintiff  herein  in  proceedings 
supplementary  to  execution,  and  was  unable  to  find' any  prop- 
erty, and  that  said  plaintiff'  was  insolvent  and  pecuniarily 
irresponsible. 

Y.  That  this  application  is  made  in  good  faith,  and  that  the 
same  was  made  by  deponent  as  soon  as  deponent  learned  of  the 
insolvency  and  pecuniary  irresponsibility  of  the  said  plaintiff 
herein. 
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^  Form  No.  475. 

Notice  of  motion  to  obtain  security  for  costs. 

ITitle  of  court  and  cause.] 

Please  take  notice,  that  upon  the  aflSdavit  of  Y.  Z.,  of  which 
a  copy  is  hereto  annexed  [and  upon  the  defendant's  notice  of 
^appearance  herewith  served  upon  you/ — and  mentioning  the 
complaint,  if  it  is  relied  on,  for  instance  where  it  states  a  cause 
of  action  in  plaintiff  as  trustee,  arising  prior  to  his  appoint- 
menf],  the  undersigned  will  apply  to  this  court  at  a  special 
term  to  be  held  [at  chambers],  at  the  [county  court  house]  in 
the  city  of  [New  York],  on  the       day  of  ,18     ,  at 

o'clock  in  the  forenoon,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  ^  that  the  plaintiff  pay  into  this  court  the 
sum  of  two  hundred  and  fifty  dollars,  to  be  applied  to  the 
payment  of  the  costs,  if  any,  awarded  against  him,  or  at  his 
election  file  with  the  clerk  of  this  court  an  undertaking  as 
prescribed  in  section  3273  of  the  Code  of  Civil  Procedure,  and 
serve  written  notice  thereof  upon  the  defendant's  attorney,  and 
that  all  other  proceedings  on  the  part  of  the  plaintiff  be 
stayed,  until  such  payment  or  filing  and  notice  thereof,  and  if 
an  undertaking  is  given,  until  the  allowance  of  the  same,  or  for 
such  other  or  further  relief  as  may  be  just  [with  costs  of  this 
motion]. 

YDate.']  [Signature  and  office  address  of]. 

Defendant's  attorney. 
[Add/ress]  To  , 

Plaintiff's  attorney. 


Form  No.  476. 
Order  to  show  canse  why  security  for  costs  shonld  not  be  giveii. 

[f^ame  of'\  Court  [ot*,  if  a  court  order  *]  At  a  Special  Term  \_(&c. 

See  p.  283. 
[Title  of  cause.] 

On  the  affidavit  of  Y.  Z.  [mentioning  any  other  papers  on 
which  motion  is  Tnade.    See  last  Form]. 

Oedeeed,  that  plaintiff  show  cause  before  me  [or,  a  special 

'  The  defendant  must  appear  be-  ^  It  would  be  sufficient  simply  to 

fore  moving  for  security.    Thomas  v.  say, "  for  an  order  that  all  proceedings 

Wilson,  6  Hill,  357.     And  under  N.  on  the  part  of  the  plaintiff  in  this  ac- 

T.  Code  Civ.  Pro.,  §  421,  an  informal  tion  be  stayed,  until  security  be  given 

appearance,  such  as  the  making  of  this  by  him  for  the  payment  of  costs  here- 

motion,  is  not  perhaps  sufficient.   See  in."    But  the  fuller  form  above  given 

Douglas  ».  Haberstro,  8  Abb,  N.  V.,  is  now  usual. 

330;  s.  c,  21  Hun,  370.  '  If  the  case  is  one  where  the  ap- 


860  ABBOTT'S  NEW  PRACTICE, 

term  of  this  court,  to  be  held  at  chambers]  at  the  county  court 
house  in  the  city  of  ,  on  the  day  of  ,  18     ,  at 

o'clock  in  the  forenoon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  why  he  should  not  be  required  to  give  security 
for  costs  according  to  the  statute,  or  his  proceedings  be  stayed, 
and  for  such  other  or  further  relief  as  may  be  just,  with  the 
costs  of  this  motion. 

l^Date,  and  signature  of  judge  with  imAtials  of  title.'] 

[Or,  if  a  court  order"]  Enter:  [signature  of  judge  hy  initials 

and  title.] 


Form  No.  477 
Order  that  plaintiff  file  security  for  costs. 

[Name  of'\  Court  \or,  if  a  court  order]  At  a  Special  Term  U&c. 
^  -^  ^  Seep.^m]. 

[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
day  of  ,18     ,  and  [specifying  amy  other  papers  on 

which  the  order  was  made],  after  hearing  Z.  1.,  of  counsel  for 
defendant,  and  A.  T.,  of  counsel  for  the  plaintiff  [or,  and  on 
reading  and  filing  proof  of  due  service  of  notice  of  this  motion 
and  no  one  appearing],  in  opposition  : 

Oedeeed,  I.  That  the  plaintiff,  within  days  after  service 
upon  his  attorney  of  a  copy  of  this  order,  shall  either  pay  into 
this  court  the  sum  of  two  hundred  and  fifty  dollars,  to  be 
applied  to  the  payment  of  the  costs,  if  any,  awarded  against 
him,  or  at  his  election  ^  file  with  the  clerk  of  this  court  an 
undertaking  to  be  executed  to  the  defendant  by  [said  plaintiff 
and]  one  surety  [or,  two — or  more — sureties],  to  the  effect  that 
he  [or,  they]  will  pay,  upon  demand,  to  the  defendant,  all  costs 
which  may  be  awarded  to  him  in  the  action,  not  exceeding  [at 
least  two  hundred  and  fifty  ^J  dollars  ;  and  shall  also,  within  the 
time  aforesaid,  serve  a  written  notice  of  such  payment  or  filing 
upon  the  defendant's  attorney. 

plication  is  discretionary  on  account  ternative  of  pajTnent  into  court  of 

of  the   representative    character    of  $250,  or  of  giving  an  undertaking, 

plaintiff,  the  application  under  iV.  Y.  Schultz  v.  Third  Ave.  R.  R.  Co.,  49 

Code  Civ.  Pro..  %  3371,  should  he  to  Super.  Ci.  {J.  &  8.),  95;  Robertson  ■». 

the  court.   Otherwise  it  may  be  to  the  Bamum,  29  Sun,  657. 
court  or  a  judge  thereof.  '  "White  «.  Smith,  16  Abb.  Pr.,  109, 

'  The  order  requiring  a  plaintiff  to  n.    Nor  does  an  appeal  from  such  an 

give  security  for  costs,  under  N.  T.  order  stay  proceedings,    rreeman  v. 

Code  Civ.  Pro.,  §  3268,  should  comply  Young,  3  Bobt.,  666. 
with  §  3373,  in  giving  plaintiff  the  al- 
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II.  That  all  the  proceedings  of  the  plaintiff  herein  are  and 
shall  be  stayed,,  except  to  review  or  vacate  this  order,  until  the 
payment  of  said  money,  or  filing  of  such  undertaking,  and 
notice  thereof,  and  also,  if  an  undertaking  shall  be  given,  until 
the  allowance  of  the  same. 

III.  That  the  time  of  the  defendants  to  answer  or  demur  to 
the  complaint  is  extended  for  twenty  days  after  this  order  shall 
be  complied  with.'' 

[IV.  And  that  plaintiff  pay  defendant  dollars  costs  of 

this  motion.] 

\_Aufhenticaiion  as  in  last  Form.l 


Form  No.  478. 
Order  to  give  security  for  costs,  or  to  show  cause;  old  Form." 

[Title  of  court  and  cause.] 

Upon  the  annexed  affidavit  of  Y.  Z.,  verified  the  day 

of  ,  18     [and  specifying  other  papers,  if  any,  relied  on\, 

and  on  motion  of  T.  Z.,  defendant's  attorney  ; 

Okdeeed  that  the  plaintiff,  within  ten  days  from  the  service 
of  a  copy  of  this  order,  file  security  for  costs  [in  the  sum  of 
dollars]  to  the  defendant  and  serve  notice  thereof  on  said 
defendant's  attorney,  or  that  he  show  cause  before  [one  of  the 
justices  of]  this  court  [at  chambers]  at  ,  on  the  day 

of  ,  instant,  at  o'clock  in  the  noon,  why  he 

should  not  do  so ;  and  in  the  meantime,  or,  if  security  be 
filed,  then  until  such  security  shall  justify  if  excepted  to,  let 
all  plaintiff's  proceedings  herein  be  stayed,  except  to  review  or 
vacate  this  order. 

[^Date.]  [Signature.] 

Form  No.  479. 
Another  Form ;  stay  unless  plaintiff  files  security  for  all  costs.  ^ 

\_Tiile,  recitals,  and  authentication  as  in  other  cases.] 

Oedeeed,  that  all  further  proceedings  in  this  action  on  the 

'  A    stay    of    proceedings    (until  ^  Prom  IS  ational  Exoli.  Bk.  u.  8il- 

plaintifE  files  security  for  costs)  does  liman,  4  Abb.  N.  C,  234,  where  this 

not  operate  as  an  extension  of  the  time  order,  made  on  the  ground  that  a  dis- 

to  answer.    Application  for  judgment  solved  corporation  was  prosecuting  in 

on  failure  to  answer,  granted.  its  old  name,  was  sustained. 

=  See  p.  848,  paragraph  5. 
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part  of  the  plaintiff  be  and  the  same  are  hereby  stayed  unless 
the  plaintiff  shall  within  twenty  days  after  the  service  of  a 
copy  of  this  order  on  the  attorneys  of  record  for  the  plaintiff, 
give  and  file  an  undertaking  or  bond  with  at  least  two  sufficient 
sureties,  conditioned  for  the  payment  to  the  defendants  herein 
[on  demand]  of  all  costs  and  disbursements  which  shall  be 
recovered  and  allowed  to  them  in  this  action,  which  said 
sureties,  if  excepted  to,  shall  justify  in  the  same  manner  a.i 
prescribed  in  cases  of  arrest  and  bail,  under  chapter  1  of  title  7 
of  the  Code  of  Procedure.  Upon  the  giving  of  such  security 
for  costs,  this  action  may  continue  in  the  name  of  the  above 
entitled  plaintiff. 


Form  No.  480. 

Affidavit  to  obtain  additional  security  for  costs.' 

l^TitU  of  court  and  ccmse.] 
[  Venue.'] 

Z.  T.,  being  duly  sworn,  says: 

I.  That  he  is  a  member  of  the  firm  of  ,  who  are  the 
attorneys  for  the  firm  herein. 

II.  That  this  action  was  commenced  on  ,  18  ,  and 
has  been  thrice  tried,  the  complaint  on  each  occasion  having 
been  dismissed  [^here  followed  brief  statement  of  the  successive 
stages,  am,d  the  amount  of  costs  taxed  on  each],  and  that  said 
costs,  together  with  the  said  allowance  and  the  costs  of  the  last 
trial,  will  exceed  the  sum  of  $1,250. 

III.  That  the  plaintiff  is  and  always  has  been  a  non-resident 
of  the  State  of  New  York,  residing,  as  deponent  is  informed 
and  believes,  in  Bremen,  Germany. 

IV.  That  on  the  day  of  >  18  ,  in  compliance 
'B'ith  a  demand  of  defendant's  attorneys,  the  plaintiff's  attorneys 
served  a  bond  for  plaintiff's  costs  for  the  sum  of  .  That 
at  different  times  deponent  has  requested  the  said  attorneys  to 
furnish  additional  security  for  costs  in  this  action,  to  which 
they  have  responded  that  the  plaintiff  was  abundantly  solvent, 
and  have  neglected  to  comply  with  said  request. 

'  From  a  precedent  in  a  litigated    case  where  it  was  held  error  to  deny 

the  motion  on  this  affidavit. 
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V.  {Here  followed  concise  statement  of  the  condition  of  the 
cause  ;  and  that  no  previous  ajypUcation  had  heen  made.] 
{J-^rat.]  {Signature:] 

{Notice  of  motion,  or  order  to  show  cause,  may  he  adapted 
from  Forms  Ifos.  475  and  476,  inserting  "  additional  security 
for  costs  in  the  sum  of,"  specifying  what  is  desired.] 

Form  No.  481. 
Notice  of  payment  into  court  in  lieu  of  undertaking. 

{TiUe  of  court  and  cause.] 

Please  take  notice,  mat  [pursuant  to  the  order  made  herein 
on  the  day  of  ,  18     ]  the  plaintiff  has  paid  into 

court  the  sum  of  two  hundred  and  fifty  dollars,  to  be  applied 
to  the  payment  of  the  costs,  if  any,  awarded  against  him  in 
this  action. 

{Date,  signature,  am,d  address  as  m  Form  Ifo.  483.] 


Form  No.  482. 
Undertaking  for  costs. 

{Title  of  cause.] 

"Wheeeas,  an  order  has  been  made  in  this  action,  on  the 
day  of  )  18     ,  requiring  the  plaintiff  to  file,  with 

the  clerk  of  this  court,  an  undertaking  to  the  defendant  for  the 
costs  of  this  action, 

Now,  THEEEFOEE,  we,  C.  D.,  of  [merchant],  and  E. 

F.,  of  [broker],  jointly  and  severally  undertake,  and  be- 

come bound  to  the  defendant,^  that  we  will  pay  upon  demand, 

'  Under  N.  T.  Code  Pro.,  it  was  of  Mm  as  security  for  his  costs.  Left^ 

held  that  the  statute  required  only  wick  ».  Clinton,  36 -Hba;.  iV.,  26. 

one  bond  for  costs,  which  should  run  For  the  general  principles  applica- 

to  and  was  for  the  benefit  of  all  the  ble  in  this  and  other  respects  to  such 

defendants,  and  that  each  of  two  or  securities,  see  Bonds,  page  61  of  this 

more  defendants,  though  appearing  Volume;  and  Undebtakings,  page 

separately,  could  not  require  a  bond  461. 
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to'  the  defendant,  all  costs  which  may  be  awarded  to  him  in 
this  action,  not  exceeding  the  sum  of  dollars.' 

[Bate.]  [Signature.] 

[Acknowledgment  and  affidavit  of  svffidency  and  allowance 
as  in  Forms  Nos.  1,  218,  25il.] 

[Notice  of  exception  to,  and  justification  of  sureties  as  m 
Forms  Nos.  223,  224.'] 

Form  No.  483. 
Notice  of  filing  of  undertaking. 

[Title  of  court  and  cause.] 

Please  take  notice,  that  an  undertaking  for  costs  of  this 
action  [pursuant  to  the  order  made  herein  on  the  day  of 

,  18     ]  has  been  duly  executed  and  filed  on  the 
day  of  )  18     ,  with  the  clerk  of  this  court. 

[Date.]  [Signature  and  address  of], 

Plaintiff's  attorney. 
[Address]  To  , 

Defendant's  attorney. 

Form  No.  484. 
Bond  by  receiver  for  costs. 

[Penal  clause,  <&c.,  as  in  Form  No.  7.] 

Wheeeas,  the  said  plaintiff,  as  receiver  of  the  property  and 
effects  of  Y.  Z.  [for  vnMance,  duly  appointed  in  proceedings 
supplementary  to  execution  instituted  upon  a  judgment  recov- 
ered by  A.  B.  against  said  Y.  Z.*j,  purposes  to  commence  an 
action  in  the  Court  against  the  said  defendant,  upon  leave 

r  of  court  being  obtained,  now  the  condition  of  the  above  obli- 
gation is  such,  that  if  the  above-named  plaintiff  [or  if  he  he  a 

'  At  least  $250.      See  ante,  page  2>Fo.  79  (1884),  requires  such,  a  bond 

860,  note  1.  unless  the  written  request  of  the  cred- 

2  If  the  sureties  are  excepted  to,  iter  to  bring  the  action  has  been  filed, 
they  must  justify,  although  they  may  In  all  other  cases  the  court  may  re- 
have  made  an  affidavit  of  sufficiency,  quire  a  bond  for  costs  from  a  receiver 
a  copy  of  which  has  been  served  with  asking  leave  to  sue,  unless  he  shows 
the  bond.  Bronson  ®.  Freeman,  8  he  has  sufficient  property  in  actual 
How.  Fr.,  493,  Harris,  J.  possession  to  secure  the  defendant  for 

*  In  case  of  a  receiver  in  supple-  costs, 
mentary  proceedings  N.  T.  Gen.  Rules, 
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non-resident,  name,  ■mstead,  the  sureties]  shall  pay,  on  demand/ 
all  costs  that  may  be  awarded  to  the  defendant  in  the  said 
action,  tlien  the  above  obligation  to  be  void ;  otherwise  to  re- 
main in  full  force  and  virtue. 

Sealed  and  delivered 
in  the  presence  of  {Signature  and  seals.] 

[  Wilmess's  signature.] 

[Proof  of  acknowledgment,  affidavit  of  sufficiency  and  allow- 
ance, as  in  Forms  JVos.  2,  218,  221.] 

Form  No.  485. 

Affidavit  to  obtain  order  dismissing  action  for  failure  to  file  security 

for  costs. 

{Title  of  court  and  cause.] 
[  Venue,] 

Z.  T.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  for  the  defendant  herein. 

II.  That  on  the  day  of  ,18  ,  an  order  was 
duly  made  and  entered  herein,  on  motion  of  the  defendant,  on 
notice  to  and  opposed  by  the  plaintiflf",  at  special  term  of  this 
court,  Hon.  J.  K.  presiding,  requiring  the  plaintiff  to  file  secu- 
rity for  the  defendant's  costs,  as  a  non-resident  plaintiff,  within 
ten  days  from  said  date,  and  to  pay  to  defendant  ten  dollars 
costs  of  said  motion  within  the  said  time,  and  that  said  order 
was  duly  served  on  plaintiff's  attorneys  on  said  day. 

III.  That  said  period  elapsed  without  any  compliance  by 
plaintiff  with  the  requirements  of  said  order,  and  that  thereupon 
a  further  order  was  duly  made  and  entered  on  the  day  of 

,18  ,  on  motion  of  defendant,  and  on  notice  to  and 
opposed  by  said  plaintiff  at  special  term,  Hon.  J.  K.  presiding, 
whereby  it  was  ordered  that  the  complaint  herein  be  dismissed, 
unless  the  plaintiff  should  file  such  security  and  pay  ten  dollars 
motion  costs  within  five  days  from  said  date,  and  also  ordered 
plaintiff  to  pay  ten  dollars  costs  of  said  last  mentioned  motion. 

lY.  That  before  the  expiration  of  said  five  days  defendant, 
at  request  of  the  plaintiff's  attorneys,  consented  that  said  time 
to  file  said  bond  be  further  extended  five  days,  but  notified 
said  attorneys  and  insisted  repeatedly  that  said  motion  costs 
($20)  must  be  paid ;  that  the  said  time,  as  last  extended  by 
consent,  expired  on  the  day  of  last ;  that  on  said 
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day  plaintiff  filed  his  bond  as  required,  but  that  he  has  not  paid 
said  motion  costs,  nor  either  thereof,  and  that  therein  the 
plaintiff  has  failed  to  comply  with  the  conditions  and  require- 
ments of  said  orders  of  ,  18     ,  and  ,18     . 

V.  That  the  plaintiff  has  had  ample  time  and  notice  to  pay 
said  costs,  and  that  the  original  time  to  pay  the  same  has  never 
been  extended,  and  that  therefore  the  plaintiff  has  failed  to 
meet  the  condition  of  said  order  of  ,  in  default  of  which 

it  was  ordered  that  the  complaint  be  dismissed,  and  that  there- 
fore the  defendant  is  entitled  to  an  order  absolute,  that  the  said 
complaint  be  dismissed  with  costs,  and  for  judgment  therefor. 

[Jurat.]  [Signature.} 

Form  No.  486. 

Order  that  complaiut  be  dismissed  unless  plaintiff  file  security  and 
pay  costs  of  motion. 

At  a  Special  Term  [o&c.     See^.  283]. 
[Title  of  cause.'] 

On  reading  and  filing  the  affidavit  of  Z.  T.,  verified  the 
day  of  ,  18     [cmd  other  papers  moved  on],  and  after  hear- 

ing said  Z.  T.,  of  counsel  for  defendant,  and  A.  T.,  of  counsel 
[or,  and  on  reading  and  filing  proof  of  service  of  due  notice  of 
this  motion,  and  no  one  appearing]  for  the  plaintiff,  in  opposi- 
tion, and  on  motion  of  Z.  T.,  attorney  for  defendant : 

Oedeekd,  that  unless  the  plaintiff  shall  file  security  for  costs 
herein,  according  to  the  order  of  day  of  >  18     ,  and 

pay  the  costs  mentioned  in  said  order  within  five  days  from 
the  date  of  service  of  this  order  on  his  attorney,  the  complaint 
herein  be  and  is  hereby  dismissed  with  costs  of  the  action. 
Ordered  also,  that  defendant  have  ten  dollars  costs  of  this 
motion. 

Enter:  [signature  of  judge  iy  initials  of  name  and  title.] 

Form  No.  487. 
Order  dismissing  action  for  failure  to  file  security  or  to  pay  costs. ' 

At  a  Special  Term  [c&g.     Seep.  283]. 
[Title  of  cause.] 

On  reading  the  orders  of  this  court  herein,  entered  respect- 

'  If  this  order  is  made  merely  on    rity,  which  cannot  thereafter  be  en- 
the  ground  of  non-payment  of  costs,    forced, 
it  amounts  to  a  rejection  of  the  secu- 
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ively  the  day  of  ,18,  and  the         day  of  , 

18  ,  and  on  file  in  the  office  of  the  clerk  of  this  court,  and  on 
reading  and  filing  the  affidavit  of  Z.  T.,  verified  the  day 

of  5  18     ,  showing  that  the  plaintiff  has  failed  to  comply 

with  the  requirements  of  said  orders,  and  after  hearing  Z.  T., 
of  counsel  for  Y.  Z.,  and  A.  T.,  of  counsel  for  [or,  and  on 
reading  and  filing  proof  of  service  of  due  notice  of  this  motion, 
and  no  one  appearing  for]  A.  B.,  in  opposition,  and  on  motion 
of  Z.  T.,  attorney  for  the  defendant: 

Oedeeed,  that  the  complaint  of  the  plaintiflE  herein,  be  and 
the  same  is  hereby  dismissed,  and  that  judgment  be  entered  in 
favor  of  the  defendant  accordingly,  and  for  the  costs  of  the 
action,  and  for  ten  dollars  costs  of  this  motion. 
Enter:  [signature  of  judge  hy  initials  of  name  cmd  title.] 
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